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CROSS  REFERENCES. 

See  tJietHfcfS  Abandonkd  and  Captured  Property,  vol.  1,  p.  1;  War. 

-4*  ta -effect  of  pardon  granted  to  persons  who  participated  in  the  rebellion, 
ae^  '^e' title  Abandoned  and  Captured  Property,  vol.  1,  p.  9.  As  to  effect  of 
paVdon  granted  after  two  years  from  the  suppression  of  the  rebellion,  see  the 
title  Abandoned  and  Captured  Property,  vol.  1,  p.  11.  As  to  validity  of  an 
act  providing  that  pardon  shall  not  give  right  to  a  claim  for  captured  and 
abandoned  property,  see  the  title  Abandoned  and  Captured  Property,  vol.  1, 
p.  9.  As  to  pardon  dispensing  with  proof  of  loyalty  in  an  action  to  recover 
abandoned  and  captured  property,  see  the  title  Abandoned  and  Captured  Prop- 
erty, vol.  1,  pp.  8,  9.  As  to  the  effect  of  the  president's  proclamation  of  De- 
cember, 1868,  granting  pardon  and  amnesty,  see  the  titles  Abandoned  and  Cap- 
tured Property,  vol.  1,  p.  9;  War.  As  to  right  of  accomplice  turning  state's 
evidence  to  immunity  from  prosecution,  see  the  title  Accompuces  and  Acces- 
sories, vol.  1,  p.  68.  As  to  whether  the  president's  proclamation  and  pardon  of 
December  25,  1868,  included  aliens,  see  the  titles  Abandoned  and  Captured 
Property,  vol.  1,  p.  9;  Auens,  vol.  1,  p.  218.  As  to  whether  the  power  of  a 
governor  of  a  state  to  grant  a  reprieve  to  a  condemned  criminal  is  reviewable  by 
the  federal  supreme  court  on  writ  of  error,  see  the  title  Appeal  and  Error,  vol. 
1,  p.  636.  As  to  effect  of  president's  proclamation  of  pardon  and  amnesty  of 
December  8,  1863,  on  the  liability  of  a  vessel  seized  for  breach  of  blockade,  see 
the  title  Bu>ckade;  vol.  3,  p.  379.  As  to  legislative  encroachment  upon  the  par- 
doning power  of  the  executive,  see  the  title  Constitutional  Law,  vol.  4,  p.  278. 
As  to  authority  of  district  attorney  to  promise  immunity  to  an  accomplice  turn- 
ing state's  evidence,  see  the  title  E)istrict  and  Prosecuting  Attorneys,  vol.  5, 
p.  400.  For  due  process  of  law  as  to  reprieves,  see  the  title  Due  Process  of 
Law,  vol.  5,  p.  550.  As  to  whether  a  statute  authorizing  nonjudicial  persons  to 
exercise  the  pardoning  power  infringes  the  right  to  due  process  of  law,  see  the 
title  Due  Process  of  Law,  vol.  5,  p.  544.  As  to  whether  a  public  proclamation 
of  the  president's  granting  pardon  and  amnesty  has  the  force  of  public  law,  see 
the  title  Judicial  Notice,  vol.  7,  p.  672.  As  to  whether  courts  will  take  judicial 
notice  of  a  pardon  by  private  deed,  see  the  title  Judicial  Notice,  vol.  7,  p.  672. 
As  to  publication  of  proclamation  of  amnesty,  see  the  title  President  of  the 
United  States.  As  to  whether  the  refusal  of  a  state  court  to  recognize  the 
validity  of  an  alleged  pardon  is  ground  for  the  removal  of  a  case  from  the  state 
court  into  the  federal  courts,  see  the  title  Removal  of  Causes.  As  to  effect  of 
the  amnesty  proclamation  of  the  president  of  September  7,  1867,  on  proceedings 
against  property  seized  under  the  confiscation  laws,  see  the  title  War.  As  to 
effect  of  the  amnesty  and  pardon  proclamation  of  December  25,  1868,  on  prop- 
erty already  confiscated  but  not  condemned ;  on  proceeds  of  property  previously 
sold  under  the  confiscation  laws;  on  the  rights  of  a  person  not  engaged  in  the 
insurrection  to  the  restoration  of  property  forfeited  under  the  nonintercourse 
laws;  on  the  confiscation  act  of  1862,  see  the  title  War.  As  to  the  effect  of 
pardon  on  the  right  to  property  sold  under  the  confiscation  laws  and  vested  in 
third,  persons,  see  the  title  War.  As  to  effect  of  a  pardon  and  amnesty  granted 
by  the  president  on  the  act  of  congress,  1867,  14  Stat,  at  Large  571,  barring  the 
claim  of  the  one  pardoned  to  property  confiscated,  see  the  title  War.  As  to  the 
extent  a  claimant  of  property  seized  under  the  confiscation  act  is  entitled  to  the 
benefit  of  the  amnesty  proclamation  of  December  8,  1863,  see  the  title  War. 
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As  to  effect  of  a  conditional  pardon  that  recipient  shall  claim  no  property  sdd 
under  confiscation  laws,  see  the  title  Wak.  As  to  effect  of  pardon  received 
while  proceedings  were  pending  for  the  confiscation  of  the  property  of  the  one 
pardoned,  see  the  title  War.  As  to  effect  of  a  full  pardon  by  the  president  for 
all  offenses  committed  by  the  owner  of  property  seized  tmder  the  confiscation 
laws,  see  the  title  War.  As  to  whether  a  pardon  before  a  sentence  of  con- 
demnation relieves  the  recipient  from  the  consequences  of  his  assent  to  the  un- 
lawful  use  of  his  property,  see  the  title  War.  As  to  the  effect  of  a  pardon  in 
restoring  the  competency  of  a  witness,  see  the  title  WiTNESSKS. 

I.  DeflnitionSy  Olassifloation  and  Distinctions. 

A.  Deflnitions — 1.  Pardon. — ^"Pardon"  is  a  word  familiar  in  conrnioin-law 
proceedings,  but  it  is  not  a  term  peculiar  to  such  proceedings,  and  applies  to  the 
ordinary  intercourse  of  men.^  The  meaning  of  the  word  "pardon"  in  common 
parlance,  is  forgiveness,  release  and  remission.*  The  term  "pardon"  in  a  legal 
sense  means  "an  act  of  grace,  proceeding  from  the  power  intrusted  with  tibe 
execution  of  the  laws,  which  exempts  the  individuals,  on  whom  it  is  bestowed, 
from  the  punishment  tfielaw  inflicts  for  a  crime  he  has  committed.* 

Ctonstmction  of  Word  "Pardon." — The  word  pardon  has  the  same  meaning 
as  prevailed  here  and  in  England  at  the  time  it  found  a  place  in  the  constitution.* 

2.  Amnesty. — ^Amnesty  is  an  act  of  the  sovereign  power  granting  a  general 
pardon  for  a  past  offense.  It  is  rarely,  if  ever,  exercised  in  favor  of  single  in- 
dividuals, but  is  usually  exerted  in  behalf  of  certain  classes  of  persons,  who  are 
subject  to  trial,  but  have  not  yet  been  convicted.*  For  the  history  of  the  proclama- 
tions  of  pardon  and  amnesty  of  1863,  1868,  see  cases  cited  below.^ 

3.  Reprieve. — A  reprieve  is  an  order  of  the  executive  delaying  the  exectition 
of  a  judicial  sentence.® 

B.  Olassiflcatioii  of  Pardons. — Pardons  are  general,  special,  or  particular^ 
conditional  or  absolute,  statutory,  not  necessary  in  some  cases,  and  in  some 
grantable  of  course.* 


1.  ••Pardon"  defined.— Ex  parte  Wil- 
liam Wells,  18  How.  307,  321,  15  L.  Ed, 
421,  dissenting  opinion. 

2.  Meaning  in  common  parlance.— 
^'Forgiveness  for  an  offense,  whether  it 
be  one  for  which  the  person  committing 
it  is  liable  in  law  or  otherwise.  Release 
from  pecuniary  obligation,  as  where  it  is 
said,  I  pardon  you  your  debt.  Or  it  is 
the  remission  of  a  penalty,  to  which  one 
may  have  subjected  himself  by  the  non- 
performance of  an  undertaking  or  con- 
tract, or  when  a  statutory  penalty  in 
money  has  been  incurred,  and  it  is  re- 
mitted by  a  public  functionary  having 
power  to  remit  it."  Ex  parte  William 
Wells,  18  How.  307,  309,  15  L.  Ed.  421. 

3.  Meaning  in  legal  sense. — United 
States  V.  Wilson,  7  Pet.  150,  160,  8  L.  Ed, 
640;  Brown  v.  Walker,  161  U.  S.  591,  638, 
40  L.  Ed.  819,  dissenting '  opinion. 

"A  pardon  is  an  act  of  grace  by  which 
an  offender  is  released  from  the  conse- 
quences of  his  offense,  so  far  as  such  re- 
lease is  practicable  and  within  control  of 
the  pardoning  power,  or  of  officers  under 
its  direction."  Knote  v.  United  States, 
95  U.  S.  149,  153,  24  L.  Ed.  442;  Illinois 
Cent.  R.  Co.  v.  Bosworth,  133  U.  S.  92, 
104,  33  L.  Ed.  550. 

Coke's  definition^— "A  pardon  is  said  by 
Lord  Coke  to    be     a     work     of     mercy, 


whereby  the  king,  either  before  attainder, 
sentence,  or  conviction,  or  after,  for- 
giveth  any  crime,  offense,  punishment, 
execution,  right,  title,  debt,  or  duty,  tem- 
poral or  ecclesiastical  (3  Inst.  233)."  Ex 
parte  William  Wells,  18  How.  307,  311, 
15  I^.   Ed.  421. 

4.  Construction  of  word  •'pardon." — Ex 
parte  William  Wells,  18  How.  307,  311,  15 
L.  Ed.  421.  See,  on  the  general  rule  of 
construction,  Cathcart  v.  Robinson,  5  Pet. 
264,  280,  8  L.  Ed.  120.  See,  generally,  the 
title  INTERPRETATION  AND  CON- 
STRUCTION, vol.  7,  p.  257. 

6.  Amnesty  defined. — Brown  v.  Walker, 
161  U.  S.  591,  601,  40  L.  Ed.  819. 

6.  History  of  proclamations  of  pardon 
and  amnesty. — Haycraft  v.  United  States, 
22  Wall.  81,  97,  22  L.  Ed.  738;  Austin  v. 
United  States,  155  U.  S.  417,  421,  39  L. 
Ed.  206. 

8.  Reprieve  defined. — Ex  parte  Wil- 
liam Wells,  18  How.  307,  314,  15  L.  Ed. 
421. 

9.  Kinds  of  pardon. — Ex  parte  William 
Wells,  18  How.  307,  310,  15  L.  Ed.  421. 

Effect  of  recital  in  pardon. — ^The  recital 
in  a  pardon  that  the  district  attorney  re- 
quested it  in  order  to  restore  the  compe^ 
tency  as  a  witness  of  the  person  par- 
doned in  a  murder  trial,  did  not  alter  the 
fact   that  the  pardon  was,  by  its  terms^ 


Digitized  by 


Google 


4  PARDON. 

0.  Distinctions. — ^The  distinction  between  amnesty  and  pardon  is  of  no  prac- 
tical importance,^®  as  pardon  includes  amnesty.^^ 

n.  Pardoning  Power. 
A.  By  Whom  Exercised— 1.  Thc  P&esiDENT.— The  constitution  gives  to  the 
president,  in  general  terms,  the  power  to  grant  reprieves  and  pardons  for  offenses 
against  the  United  States.^^    Tq  t^^  executive  alone  is  intrusted  the  power  of 
pardon.^* 

2.  Congress.— Congress  cannot  grant  a  pardon,^*  but  the  pardoning  power  as 
vested  in  the  president  by  the  constitution  has  never  been  held  to  take  from  con- 
gress the  power  to  pass  acts  of  general  amnesty,  i' 

3.  Governors  of  the  States. — Where  the  coiistitution  of  a  state  so  provides, 
the  governor  has  the  power  to  grant  pardons  and  reprieves^*  and  to  commute 
sentences,^^  and  such  power  is  neither  granted  nor  withheld  by  the  federal  con- 
stitution.^® 

^  B.  When  Power  May  Be  Exercised. — ^The  pardoning  power  may  be  exer- 
cised at  jiny  time  after  the  commission  of  the  offense  pardoned,  either  before  legal 
proceedings  are  taken,  or  during  their  pendency,  or  after  conviction  and  judg- 
ment.i» 

0.  Nature  and  Extent  of  Power— 1.  In  General— a.  Nature. — The  par- 
doning power  is  an  act  of  executive  clemency,  which  covers  cases  of  conviction  by 
the  civil  authorities  but  does  not  extend  to  private  wrongs  or  relieve  the  wrong- 
doer from  civil  liability  to  the  individual  he  has  wronged.^o  It  is  a  benign  pre- 
rogative of  mercy  of  the  president,^!  and  it  is  ordinarily  exercised  only  in  cases 


''full  •  and  unconditional."     Boyd  v.  United 
States,  142  U.  S.  450,  453,  35  L.  Ed.  107C. 

10.  Pardon  and  amnesty  distinguished. 
—Brown  v.  Walker,  161  U.  S.  591,  601,  40 
L.  Ed.  819. 

.  11.  Pardon  includes  amnesty. — United 
States  V.  Klein,  13  Wall.  128,  142,  20  L. 
Ed.   519. 

In  Knote  v.  United  States,  95  U.  S.  149, 
152,  24  L.  Ed.  442,  the  court  say:  "The 
constitution  does  not  use  the  word 
''amnesty,'  and,  except  that  the  term  is 
generally  applied  where  pardon  is  ex- 
tended to  whole  classes  or  communities, 
instead  of  individuals,  the  distinction  be- 
tween them  is  one  rather  of  philological 
interest  than  of  legal  importance." 
Quoted  in  Brown  v.  Walker,  161  U.  S. 
591,  601,  40   U   Ed.   819. 

"All  the  benefits  which  can  result  to 
the  claimant  from  both  pardon  and 
amnesty  would  equally  have  accrued  to 
him  if  the  term  *pardon*  alone  had  been 
used  in  the  proclamation  of  the  presi- 
dent." Knote  V,  United  States,  95  U.  S. 
149,   152,   24   L.   Ed.   442. 

12.  Power  of  president. — United  States 
Constitution,  Art.  2,  §  2.  United  States 
V,  Wilson,  7  Pet.  150,  160,  8  L.  Ed.  640; 
Brown  v.  Walker,  161  U.  S.  591,  601,  40 
L.  Ed.  819;  Young  v.  United  States,  97 
U.  S.  39,  66,  24  L.  Ed.  992. 

13.  United  States  v.  Klein,  13  Wall.  128, 
147,  20  L.  Ed.  519;  Brown  v.  Walker,  161 
U.  S.  591,  638,  40  L.  Ed.  819;  Young  v. 
United  States,  97  U.  S.  39,  66,  24  L.  Ed. 
992. 

14.  Power  of  congress. — Brown  v. 
Walker,  161  U.  S.  591,  638,  40  L.  Ed.  819, 
dissenting  opinion. 


15.  Brown  v.  Walker,  161  U.  S.  591,  601,. 
40  L.  Ed.  819. 

16.  Power  of  governors. — Rogers  v. 
Peck,  199  U.  S.  425,  436,  50  L.  Ed.  256. 

17.  Schwab  v,  Berggren,  143  U.  S.  442,. 
451,  36  L.  Ed.  218. 

Where  the  constitution  of  Illinois  ex- 
pressly conferred  upon  the  governor  the 
power  "to  grant  reprieves,  commutations 
and  pardons,  after  conviction,  for  all  of- 
fenses," Art.  5,  §  13,  it  was  held  that  the 
governor  had  authority  to  commute  the 
punishment  of  death  to  imprisonment  for 
life  in  the  penitentiary.  Schwab  v.  Berg- 
gren, 143  U.  S.  442,  451,  36  L.  Ed.  218. 

It  has  often  been  decided  in  the  states 
that  the  governor  may  grant  conditional 
pardons  by  commuting  the  punishment 
where  the  governor  acted  generally,  if 
not  uniformly,  under  special  provisions  in 
the  constitution  or  laws  of  the  state,  or 
on  the  principles  of  the  common  law 
adopted  by  the  state.  Ex  parte  William 
Wells.  18  How.  307,  318,  15  L.  Ed.  421> 
dissenting  opinion. 

18.  Rogers  v.  Peck,  199  U.  S.  425,  436, 
50  L.  Ed.  256;  Storti  v.  Massachusetts,. 
183  U.   S.  138,  46   L.   Ed.   120. 

19.  When  exercised. — Ex  parte  Gar- 
land. 4  Wall.  333,  380,  18  L.  Ed.  366. 

20.  Nature  of  pardoning  power. — Angle 
V.  Chicago,  etc.,  R.  Co.,  151  U.  S.  1,  19, 
38  U  Ed.  55. 

Neither  the  executive  nor  the  legisla- 
ture can  pardon  a  private  wrong.  Angle 
V.  Chicago,  etc.,  R.  Co.,  151  U.  S.  1,  19^ 
38  L.  Ed.  55. 

21.  Austin  V.  United  States,  155  U.  S. 
417,  425,  39  L.  Ed.  206. 
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of  individuals  after  conviction.*^  It  is  a  private,  though  official,  act  of  the  ex- 
ecutive magistrate,  delivered  to  the  individual  for  whose  benefit  it  is  intended, 
and  not  cofhmunicated  officially  to  the  court.^ 

b.  Extent. — The  power  of  pardon  conferred  by  the  constitution  upon  the  pres- 
ident is  unlimited  except  in  cases  of  impeachment,^  and  is  not  subject  to  legisla- 
tive control.^ 

2.  Conditional  Pardons. — ^The  power  to  reprieve  and  pardon  includes  the 
power  to  grant  a  conditional  pardon.^  And  the  president  has  power,  if  not  other- 
wise, yet  with  the  sanction  of  congress,  to  grant  a  general  conditional  pardon.*^  ' 

3.  Commutation  op  Sentence. — The  president  may  commute  sentences  of 
punishment.*® 

4.  Reprieves. — The  president  is  given  the  power  to  grant  reprieves  by  the 
constitution.** 

5.  Offenses  Pardoned. — ^The  president  can  pardon  every  offense  known  to  the 
law  except  impeachment.**^ 

6.  As  TO  Fines,  Penai^ties  and  Forfeitures. — ^Except  in  cases  of  impeach- 
ment and  where  fines  are  imposed  by  a  co-ordinate  department  of  the  govern- 
ment for  contempt  of  its  authority,  the  president,  under  the  general,  unqualified 
grant  of  power  to  pardon  offenses  against  the  United  States,  may  remit  fines, 
penalties,  and  forfeitures  of  every  description  arising  under  the  laws  of  con- 
gress ,••*  and  his  constitutional  power  in  these  respects  cannot  be  interrupted, 
abridged,  or  limited  by  any  legislative  enactment.**  But  that  power  is  not  ex- 
clusive, in  the  sense  diat  no  other  officer  can  remit  forfeitures  or  penalties  in- 


Sa.  Brown  v.  Walker,  161  U.  S.  591, 
€01,  40  L.  Ed.  819. 

».  United  States  v,  Wilson,  7  Pet.  150, 
160,  8  L.  £d.  640. 

84.  Extent  of  power  to  pardon. — Ex 
parte  Garland,  4  Wall.  333,  380,  18  L.  Ed. 
366. 

It  is  not  within  the  constitutional 
power  of  congress  to  inflict  punishment 
beyond  the  reach  of  executive  clemency. 
Ex  parte  Garland,  4  Wall.  333,  381,  18 
L.  Ed.  366. 

Under  the  power  of  pardon  granted  by 
the  constitution  of  the  Untied  States,  the 
president  has  granted  reprieves  and  par- 
dons since  the  commencement  of  the 
present  government.  Sundry  provisions 
have  been  enacted,  regulating  its  exercise 
for  the  army  and  navy,  in  virtue  of  the 
constitutional  power  of  congress  to  make 
rules  and  regulations  for  the  government 
of  the  army  and  navy.  No  statute  has 
ever  been  passed  regulating  it  in  cases  of 
conviction  by  the  civil  authorities.  In  such 
cases,  the  president  has  acted  exclusively 
tinder  the  power  as  it  is  expressed  in  the 
constitution.  Ex  parte  William  Wells,  18 
How.  307,  309,  15  L.  Ed.  421.  See  post, 
"Operation  and   Effect,"  V,  E,  2,  c. 

25.  Ex  parte  Garland,  4  Wall.  333,  380, 
18  L.  Ed.  366;  United  States  v.  Klein,  13 
WalL  128,  141,  20  L.  Ed.  519. 

Mw  Conditional  pardons* — Ex  parte 
William  Wells,  18  How.  307,  314,  15  L. 
Ed-  421. 

The  president  may  grant  a  conditional 
pardon.  United  States  v.  Padelford,  9 
Wall.  531,  542,  19  L.  Ed.  788;  United 
States  V.  Klein,  13  Wall.  128,  20  L.  Ed. 
519L 

It  was  competent  for  the  president  to 
annex  to  his  offer  of  pardon  of  Dec.  8, 


1863,  any  conditions  or  qualifications  he 
should  see  fit.  United  States  v.  Klein,  13 
Wall.  128,  142,  20  L.  Ed.  519. 

The  president  in  granting  a  conditional 
pardon  does  not  assume  a  power  not  con- 
ferred by  the  constitution;  he  docs  not 
legislate  a  new  punishment  into  exist- 
ence, and  sentence  the  convict  to  suffer 
it,  and  in  no  way  violates  the  legislative 
and  judicial  powers  of  the  government. 
Ex  parte  Williams  Wells,  18  How.  307, 
309,  15   L.   Ed.  421. 

97.  General  conditional  pardon. — United 
States  V.  Padelford,  9  Wall.  531,  542,  19 
L.  Ed.  788. 

28.  Commutation  of  sentence. — In  re 
Ross,  140  U.  S.  453,  35  L.  Ed.  581;  Ex 
parte  William  Wells,  18  How.  307,  15  L. 
Ed.  421. 

The  commutation  by  the  president  of  a 
sentence  of  death  to  life  imprisonment  is 
not  the  exercise  of  a  new  power,  but  is 
part  of  the  power  to  pardon.  Ex  parte 
William  Wells,  18  How.  307,  315,  15  L. 
Ed.  421. 

29.  Reprieves^-U.  S.  Constitution,  Art. 
2,  §  2;  United  States  v.  Wilson,  7  Pet. 
150,  160.  8  L.   Ed.  640. 

80.  Offenses  pardoned — Ex  parte  Gar- 
land, 4  Wall.  333,  380,  18  L.  Ed.  366. 

8L  As  to  fines,  penalties  and  forfei-» 
tures.— The  Laura,  114  U.  S.  411,  413,  29 
L.  Ed.  147. 

"The  constitutional  grant  to  the  presi- 
dent of  the  power  to  pardon  offenses  must 
be  held  to  carry  with  it,  as  an  incident, 
the  power  to  release  penalties  and  for- 
feitures which  accrue  from  the  offenses." 
Osborn  v.  United  States,  91  U.  S.  474, 
478,  23  L.  Ed.  388. 

82.  The  Laura,  114  U.  S.  411,  29  L.  Ed- 
147.     See  ante,  "Extent,"  II,  C,  1.  b. 
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curred  for  the  violation  of  the  laws  of  the  United  States.** 

D.  Oonstruction  of  Power. — The  language  used  in  the  constitution  as  to  the 
power  of  pardoning,  must  be  construed  by  the  exercise  of  that  power  In  England 
prior  to  the  Revolution,  and  in  the  states  prior  to  the  adoption  of  the  con- 
stitution.** 

m.  Form  and  Beqiii8ite8.*<^ 

Statement  as  to  Residence. — In  the  case  of  a  pardon,  if  the  residence  of  the 
person  intended  to  be  benefited  is  improperly  designated,  the  effect  of  the  pardon 
would  be  extremely  doubtful.*® 

Delivery  and  Acceptance. — A  pardon  is  a  deed  to  the  validity  of  which  de- 
livery is  essential ;  and  delivery  is  not  complete  without  acceptance.  It  may  then 
be  rejected  by  the  person  to  whom  it  is  tendered;  and  if  it  be  rejected,  there  is 
no  power  in  a  court  to  force  it  on  him.*'' 

IV.  Construction  of  Pardons. 

V 

Oonstmction. — As  a  pardon  is  an  act  of  grace,  limitations  upon  its  operation 
diould  be  strictly  construed.** 

V.  Operation  and  Effect. 

A.  Time  of  Taking  Effect. — As  to  when  a  proclamation  of  pardon  and  am- 
nesty by  the  president  becomes  operative,  see  the  title  President  of  the  Unitei> 
States. 

B.  Obliteration  of  Offense. — A  pardon  of  an  offense  removes  the  offending 
act  out  of  sight.**  It  obliterates  the  offense  in  legal  contemplation,*^  and  pro- 
duces innocence  in  law.*^ 

0.  Retrospective  Operation. — A  pardon  does  not  make  amends  for  the 
past ;  it  affords  no  relief  for  what  has  been  suffered  by  the  offender  in  his  person 
by  imprisonment,  forced  labor,  or  otherwise ;   it  does  not  give  compensation  for 


88.  Where  a  libel  was  filed  to  recover 
penalties  for  violation  of  §  4465,  Rev. 
Stat,  it  was  held  that  §  5294,  Rev.  Stat., 
which  provides  that  the  secretary  of  the 
treasury  may  "remit  or  mitigate  anv  fine 
or  penalty  relating  to  steam  vessels,  etc., 
was  constitutional  and  that  the  exercise 
of  such  power  by  the  secretary  did  not  in- 
terfer  with  the  pardoning  power  of  the 
president  nor  infringe  such  power.  The 
Laura,  114  U.  S.  411,  29  L.  Ed.  147. 

84.  Construction  of  pardoning  power. — 
Ex  parte  William  Wells,  18  How.  307,  15 
L.  Ed.  421. 

"As  the  power  [of  pardon]  has  been 
exercised  from  time  immemorial  by  the 
executive  of  that  nation  whose  language 
is  our  language,  and  to  whose  judicial 
institutions  ours  bear  a  close  resemblance, 
we  adopt  their  principles  respecting  the 
operation  and  effect  of  a  pardon,  and 
look  into  their  books  for  the  rules  pre- 
scribing the  manner  in  which  it  is  to  be 
used  by  the  person  who  would  avail  him- 
self of  it."  United  States  v.  Wilson,  7 
Pet.  150,  160,  8  L.  Ed.  640;  Ex  parte  Wil- 
liam Wells,  18  How.  307,  310,  15  L.  Ed. 
421;  The  Laura,  114  U.  S.  411,  416,  29  L- 
Ed.    147. 

85.  Form  of  pardon. — Form  of  pardon 
is  set  out  in  Boyd  v.  United  States,  142 
U.  S.  450,  453,  35   L.   Ed.  1076. 

Part  of  form  of  pardon  is  set  out  in  Ex 
parte  William  Wells,  18  How.  307,  308,  15 
L.  Ed.  421. 


86.  Statement  as  to  residence. — Res- 
publica  V,  Buffington,  1  Dall.  60,  61,  1 
L.  Ed.  37. 

87.  Delivery  and  acceptance  necessary. 
—United  States  v.  Wilson,  7  Pet.  150,  161^ 
8  L.  Ed.  640. 

88.  Construction. — Osborn  v.  United 
States,  91  U.  S.  474,  478,  23  L.  Ed.  388. 

89.  Obliteration  of  offense. — Young  v. 
United  States,  97  U.  S.  39,  66,  24  L.  Ed. 
992;  United  States  v,  Klein,  13  Wall.  128, 
147,  20  L.  Ed.  519;  Ex  parte  Garland,  4 
Wall.  333,  18  L.  Ed.  366. 

"We  have  decided  that  pardon  closes 
the  eyes  of  the  courts  to  the  offending 
acts,  or,  perhaps  more  properly,  furnishes 
conclusive  evidence  that  they  never  ex- 
isted as  against  the  government."  Young 
V,  United  States,  97  U.  S.  39,  68,  24  L. 
Ed.  992. 

"Having  been  pardoned,  his  offense, 
*  *  *  could  not  be  imputed  to  him.'' 
United  States  v.  Padelford,  9  Wall.  531, 
19  L.  Ed.  788. 

40.  Osborn  v.  United  States,  91  U.  S. 
474,  478,  23  L.  Ed.  388;  Carlisle  v.  United 
States,  16  Wall.  147.  151,  21  L.  Ed.  426; 
Austin  V.  United  States,  155  U.  S.  417,. 
425,  39  L.  Ed.  206. 

41.  Pardon  produces  innocence  in  law. 
—Austin  V.  United  States,  155  U.  S.  417, 
432,  39  L.  Ed.  206;  Exparte  Garland,  4 
Wall.  333,  380, 18  L.  Ed.  366;  United  States 
V,  Padelford,  9  Wall.  531,  542,  19  L.  Ed. 
788. 
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what  has  been  done  or  suffered,  nor  does  it  impose  upon  the  government  any  ob- 
ligation to  give  it** 

D,  Belease  from  Puxiiahment. — A  pardon  releases  the  offender  from  the 
ponishment  prescribed  for  the  offense.*' 

E.  Penalties  and  Forfeitures — 1.  Pardon  Prior  to  Conviction. — A  par- 
don granted  before  conviction,  prevents  any  of  the  penalties  and  disabilities  con- 
sequent upon  conviction  from  attaching** 

2.  Pardon  Subsequent  to  Conviction — a.  In  General, — A  pardon  granted 
after  conviction,  removes  all  penalties  and  disabilities.**^ 

b.  Civil  Rights, — ^A  pardon  restores  all  civil  rights.*® 

c  Restoration  of  Property, — Subject  to  exceptions  therein  prescribed,  a  pardon 
by  the  president  restores  to  its  recipient  all  rights  of  property  lost  by  the  offense 
pardoned,  unless  the  property  has  by  judicial  process  become  vested  in  other 
persons.*''  A  pardon  does  not  affect  vested  interests,*®  nor  can  a  subsequent  proc- 
lamation of  amnesty  have  the  jeffect  of  divesting  vested  rights.*®  It  does  not  have 
the  effect  of  restoring  to  the  offender  the  right  to  proceeds,  that  have  become  ab- 
solutely vested  in  the  United  States.**^  Where,  however,  property  condemned,  or 
its  proceeds,  have  not  thus  vested,  but  remain  under  control  of  the  executive,  or 
of  officers  subject  to  his  orders,  or  are  in  the  custody  of  the  judicial  tribunals,  the 


42.  Retrospective  operation.— Knote  v. 
United  States,  95  U.  S.  149,  153,  24  L. 
Ed.  442. 

45.  Release  from  punishments— Carlisle 
V.  United  States,  16  Wall.  147,  151,  21  L. 
Ed.  426;  Ex  parte  Garland,  4  Wall.  333, 
380,  18  L.  Ed.  366;  United  States  v.  Klein, 
13  Wall.  128,  147,  20  L.  Ed.  519;  Osborn 
V,  United  States,  91  U.  S.  474,  477,  23  L. 
Ed.  388;  United  States  v.  Padelford,  9 
Wall.  531,  542,  19  L.  Ed.  788. 

4^  Pardon  prior  to  conviction^ — Eitf, 
parte  Garland,  4  Wall.  333,  380,  18  L.  £d. 
366. 

40.  Pardon  subsequent  to  conviction. — 
Ex  parte  Garland,  4  Wall.  333,  380,  18  L. 
Ed.  366;  Osborn  v.  United  States,  91  U. 
S.  474,  477,  23  L.  Ed.  388. 

In  Armstrong's  Foundry,  6  Wall.  766, 
769,  18  Lf  Ed.  882,  it  was  held  that  a  gen- 
eral pardon  relieves  the  person  pardoned 
from  a  penalty  which  he  had  incurred  to 
the  United  States.  Cited  in  United  States 
V.  Padelford,  9  Wall.  531,  542,  19  L.  Ed. 
788. 

46.  Civil  rights. — Ex  parte  Garland,  4 
Wall.  333,  380,  18  L.  Ed.  366;  Illinois  Cent. 
R.  Co.  V,  Bosworth,  133  U.  S.  92,  103,  33 
L.  Ed.  550;  Knofc  v.  United  States,  95 
U.  S.  149,  24  L.  Ed.  442;  Austin  v.  United 
States,  155  U.  S.  417,  428,  39  L.  Ed.  206; 
Osborn  V,  United  States,  91  U.  S.  474,  23 
L.  Ed.  388. 

47.  Restoration  of  property. — Osborn 
V.  United  States,  91  U.  S.  474,  23  L.  Ed. 
388. 

"Conceding  that  amnestv  did  restore 
what  the  United  States  held  when  the 
proclamation  was  issued,  it  could  not  re- 
store what  the  United  States  had  ceased 
to  hold.  It  could  not  give  back  the  prop- 
erty which  had  been  sold,  or  any  interest 
in  it,  either  in  possession  or  expectancy." 
Wallach  v.  Van  Riswick,  92  U.  S.  202,  214, 
23  L.  Ed.  473,  citing  Semmes  v.  United 
States,  91  U.  S.  21,  23  L.  Ed.  193. 


48.   Effect  of  intervening  vested  rights. 

—Semmes  v.  United  States,  91  U.  S.  21, 

23  L.  Ed.  193;  Illinois  Cent.  R.  Co.  v. 
Bosworth,  133  U.  S.  92,  103,  33  L.  Ed. 
550;  Osborn  v.  United  States,  91  U.  S. 
474,  477,  23  L.  Ed.  388;  Ex  parte  Gar- 
land, 4  Wall.   333,   380,    18    L-   Ed.   366. 

A  pardon  does  •  not  affect  any  -  rights 
which  have  vested  in  others  directly  by 
the  execution  of  the  judgment  for  the  of- 
fense or  which  have  been  acquired  by 
others  whilst  that  judgment  was  in  force. 
Knote  V.  United  States,'  95  U.  S.  149,  154^ 

24  L.  Ed.  442;  The  Confiscation  Cases, 
20  Wall.  92,  22  L.  Ed.  320;  Chaff raix  v. 
Shiff,  92  U.  S.  214,  23  L.  Ed.  478;  Wallach 
V.  Van  Riswick,  92  U.  S.  202.  23  L.  Ed. 
473. 

That  a  pardon  does  not  affect  vested 
interest,  was  exemplified  in  the  case  of 
Semmes  v.  United  States,  91  U.  S.  21,  23 
L.  Ed.  193,  where  a  pardon  was  held  not 
to  interfere  with  the  right  of  a  purchaser 
of  the  forfeited  estate.  The  same  doc- 
trine had  been  laid  down  in  The  Con- 
fiscation Cases,  20  Wall.  92,  112,  113,  22 
L.  Ed.  320.  It  was  distinctly  repeated  and 
explained  in  Knote  v.  United  States,  95  U. 
S.  149,  24  L.  Ed.  442;  Illinois  Cent.  R. 
Co.  V,  Bosworth,  133  U.  S.  92,  103,  33  L. 
Ed.   550. 

48.  Subsequent  proclamation  of 
amnesty. — ^The  Confiscation  Cases,  20 
Wall.  92,  113,  22  L.  Ed.  320. 

'60.  Rights  vested  in  United  States.-- 
Illinois  Cent.  R.  Co.  v.  Bosworth,  133  U. 
S.  92,  33  L.  Ed.  550;  Knote  v.  United 
States,  95  U.  S.  149,  153,  24  L-  Ed.  442. 

If  the  proceeds  of  the  property  of  the 
offender  sold  under  the  judgment  have 
been  paid  into  the  treasury,  the  right  to 
them  has  so  far  become  vested  in  the 
United  States  that  they  can  only  be  re- 
covered by  him  through  an  act  of  con- 
gress. Moneys  once  in  the  treasury  can 
only  be  withdrawn  by  an  appropriation  by 
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property  will  be  restored  or  its  proceeds  delivered  to  the  original  owner,  upon  his 
full  pardon.  The  property  and  proceeds  are  not  considered  as  so  absolutely  vest- 
ing in  third  parties  or  in  the  United  States  as  to  be  unaffected  by  the  pardon  until 
they  have  passed  out  of  the  jurisdiction  of  the  officer  or  tribunal.* ^ 

d.  Restofxrtion  of  Offices  Forfeited. — A  pardon  does  not  restore  offices  for- 
feited." 

VI.  Oonditional  PardonB  and  Reprieves. 

A.  Oonditional  Pardons — 1.  Ik  General. — A  pardon  may  be  conditional,'^' 
and  if  accepted,  the  one  pardoned  has  no  right  to  contend  that  the  pardon  is  ab- 
solute and  the  condition  of  it  void.*^* 

2.  Power  to  Grant. — See  ante,  "Conditional  Pardons,"  II,  C,  2. 

3.  Acceptance. — ^The  acceptance  of  a  pardon  containing  a  condition,  makes  the 
condition  binding  upon  the  person  pardoned,^^  and  there  can  be  no  question  as  to 
the  binding  effect  of  the  acceptance.*® 

4.  Operation  and  Ei?fect  of  Compliance  with  Conditions. — When  proof  is 
made  of  compliance  with  the  conditions  upon  which  a  pardon  is  granted,  the  par- 
don takes  full  effect  and  blots  out  the  offense.*^''  And  if  the  one  pardoned  does 
not  perform  the  condition  of  the  pardon,  it  will  be  altogether  void ;  and  he  may  be 
brought  to  the  bar  and  remanded,  to  suffer  the  punishment  to  which  he  was  orig- 
inally sentenced.*® 

B.  Reprieves — 1.  Power  to  Grant. — See  ante,  "Reprieves,"  II.  C,  4. 

2.  When  Granted. — The  president  may  not  only  grant  reprieves  to  be  used  to 
delay  a  judicial  sentence  when  he  thinks  the  merits  of  the  case,  or  some  cause 
connected  with  the  offender,  may  require  it,  but  he  may  also  exercise  this  power 


law.     Knote  v.   United   States,  95   U.    S. 
149,  24  L.  Ed.  442. 
H.    Knote  v.  United   States,  95   U.   S. 

149,  154,  24  L.  Ed.  442. 

58.  Restoratioa  of  offices  forfeitedii — 
Illinois  Cent.  R.  Co.  v.  Bosworth,  133  U. 
S.  92,  103,  33  L.  Ed.  550;  Ex  parte  Gar- 
land, 4  Wall.  333,  380,  18  L.  Ed.  366. 

68.  Pardon  may  be  conditional. — United 
States  v.  Klein,  13  Wall.  128,  147,  20  L. 
Ed.  519;  United  States  v.  Wilson,  7  Pet. 

150,  161,  8  L.  Ed.  640;  Ex  parte  William 
Wells,  18  How.  307,  15  L.  Ed.  421. 

"Authorities  to  show  that  a  pardon  may 
be  special  in  its  character,  or  subject  to 
conditions  and  exceptions,  are  quite  un- 
necessary, as  they  are  very  numerous,  and 
are  all  one  way."  Semmes  v.  United  States, 
91  U.  S.  21,  27,  23  X,,  Ed.  193. 

The  king's  charter  of  pardon  is  fre- 
quently conditional,  as  he  may  extend  his 
mercy  upon  what  terms  he  pleases,  and 
annex  to  his  bounty  a  condition  prece- 
dent or  subsequent,  on  the  performance 
of  which  the  validity  of  the  pardon  will 
depend  (Co.  Litt.  274,  276,  2  Hawkins 
Ch.  37,  §  45;  4  Black  Com.  401).  Ex  parte 
William  Wells,  18  How.  307,  311,  15  L. 
Ed.  421. 

ffft.  Ex  parte  William  Wells,  18  How. 
307.  15   L.  Ed.  421. 

Contra. — "If  the  condition  on  which  a 
pardon  shall  be  granted  be  void,  the  par- 
don becomes  absolute.  This,  I  think,  is 
a  clear  principle,  although  there  may  be 
found  some  opinions  against  it.  The 
president  has  the  power  to  pardon,  and 
if  he  makes  the  grant  on  an  impossible 


condition — for  a  void  condition  may  be 
considered  of  that  character — the  grant 
is  valid."  Ex  parte  William  Wells,  18 
How.  307,  328,  15  L.  Ed.  421,  dissenting 
opinion. 

55.  Acceptance  of  conditional  pardon. 
— Semmes  v.  United  States,  91  U.  S.  21, 
27,  23  L.  Ed.  193;  In  re  Ross,  145  U.  S. 
453,  480,  35  L.  Ed.  581. 

66.  Binding  effect  of  acceptance. — In 
re  Ross,  140  U.  S.  453,  480,  35  L.  Ed.  581. 

Where  a  person  convicted  of  the  crime 
of  murder  and  sentenced  to  be  hung  was 
granted  a  conditional  pardon  by  the 
president  changinsr  the  punishment  to  im- 
prisonment for  life,  it  was  held  that  the 
acceptance  of  such  pardon  was  binding. 
In  re  Ross,  140  U.  S.  453,  35  L.  Ed.  581; 
Ex  parte  William  Wells,  18  How.  307, 
309,  15  L.  Ed.  421. 

Duress  per  minas. — Where  it  was  con- 
tended that  a  conditional  pardon  could  not 
be  considered  as  being  voluntarily  ac- 
cepted by  a  convict  so  as  to  be  bmding 
upon  him,  because  it  was  made  whilst 
under  duress  per  minas  and  duress  of  im- 
prisonment, it  was  held,  that  neither  ap- 
plied to  the  case,  as  tht  prisoner  was 
legally  in  prison.  Ex  parte  William  Wells, 
18  How.  307,  315,  15  L.  Ed.  421. 

57.  Compliance  with  conditions. — 
United  States  v.  Klein,  13  Wall.  128,  142, 
20  L.  Ed.  519,  cited  in  Armstrong  v. 
United  States,  13  Wall.  154,  155,  20  U 
Ed.  614. 

68.  Ex  parte  William  Wells,  18  How. 
307,  311,  15  L.  Ed.  421,  citing  Bac.  Abr. 
Pardon  £.;  Cole's  Case,  Moore  466. 
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in  cases  ex  necessitate  legis,  as  where  a  female  after  conviction  is  found  to  be 
enceinte,  or  where  a  convict  becomes  insane,  or  is  alleged  to  be  so.**® 

Vn.  Pleading. 

Necessity  for  Pleading.— A  pardon  must  be  brought  "judicially  before  the 
court,  by  plea,  motion  or  otherwise,"  and  unless  pleaded  will  not  be  noticed  by  the 
court,  or  in  any  manner  affect  the  judgment  of  the  law.®<>  A  pardon  by  act  of 
parliament  need  not  be  pleaded  but  the  court  need  ex  officio  take  notice  of  it 
The  king's  charter  of  pardon  must  be  specially  pleaded.®^ 

As  to  time  for  pleading  pardon  and  waiver  of  benefit  of  pardon  by  failure 
to  plead  at  the  proper  time,  see  case  below.®* 

Sufficiency  of  Plea  of  Amnesty. — In  order  for  a  plea  of  amnesty  proclaimed 
by  the  president  to  be  sufficient,  it  must  contain  an  averment  that  the  claimant 
does  not  come  within  any  of  the  exceptions  made  by  the  proclamation.®' 

PARENT  AND  CHILD. 

CROSS  REFERENCES. 

See  the  titles  Advancements,  vol.  K  p.  198;  Aliens,  vol.  1,  p.  210;  Appeai, 
AND  Error,  vol.  2,  p.  1;  Bastardy,  vol.  3,  p.  204;  Citizenship,  vol.  3,  p.  788; 
Descent  and  Distribution,  vol.  5,  p.  335;  Fraudulent  and  Voluntary 
Conveyances,  vol.  6,  p.  472;  Fraud  and  Deceit,  vol.  6,  p.  394;  Gifts,  vol.  6, 
p.  564;  Guardian  and  Ward,  vol.  6,  p.  599;  Habeas  Corpus,  vol.  6,  p.  610; 
Husband  and  Wife,  vol.  6,  p.  716;  Infants,  vol.  6,  p.  1012;  Marriage,  ante, 
p.  247;   Naturalization,  ante,  p.  797;   Undue  Influence. 

As  to  presumption  of  satisfaction  of  debt  where  parent  is  debtor  of  child, 
see  the  title  Advancements,  vol.  1,  p.  198.  As  to  right  to  custody  of  child 
being  of  a  pecuniary  estimation  as  governing  the  right  of  appeal,  see  the  title 
Appeal  and  Error,  vol.  1,  pp.  854,  855.  As  to  legitimation  of  bastards,  see 
the  title  Bastardy,  vol.  3,  p.  204.  As  to  validity  of  conveyance  from  parent 
to  child,  see  the  title  Fraudulent  and  Voluntary  Conveyances,  vol.  6,  p.  488. 
As  to  preference  of  child,  see  the  title  Fraudulent  and  Voluntary  Convey* 
ances,  vol.  6,  p.  495.  As  to  voluntary  conveyances  to  child,  see  the  title  Fraud- 
ulent AND  Voluntary  Conveyances,  vol.  6,  p.  509.  As  to  gifts  between 
parent  and  child,  see  the  title  Gifts,  vol.  6,  p.  564.  See,  also,  the  title  Undue 
Influence.  As  to  right  of  United  States  district  court  to  issue  writ  of  habeas 
corpus  to  restore  an  infant  to  the  custody  of  its  father,  see  the  title  Habeas 
Corpus,  vol.  6,  p.  625.  As  to  petition  of  private  individual  to  bring  up  the 
body  of  his  infant  daughter,  see  the  title  Habeas  Corpus,  vol.  6,  p.  626.  As  to 
setting  aside  deed  for  undue  influence,  see  the  title  Undue  Influence. 

Who  Are  Ohildren. — ^The  legal  construction  of  the  word  "children"  accords 
with  its  popular  signification,  namely,  as  designating  the  immediate  offspring.^ 

Duty  to  Support  Child. — At  common  law,  a  father  is  bound  to  support  his 
legitimate  children,  and  the  obligation  continues  during  their  minority — one  may 
assume  this  obligation  to  exist  in  all  the  states.^ 

Control  of  Property  of  Child. — During  the  minority  of  the  child,  the  only 
right  of  the  father  is,  to  take  the  usufruct.    He  has  no  power  to  sell  the  prop- 

W.    When  granted.— Ex  parte  William  68.    Time  to  plead.— United    States     v. 

WcllSp  18  How.  307,  314,  15  L.  Ed.  421.  Wilson,  7  Pet.  150,  162,  8  L.  Ed.  640. 

60.    Necessity  for  pleading  a  pardon.—  es.  Pleading  amnesty.— gt  Louis  Street 

United  States  v,  Wilson,  7  Pet.  150,  161,  Foundry,  6  Wall.  770,  18  L.  Ed.  884. 

r^Al'NO'nrK'vol^^^^  l-    Who  are  children^Adams  v.  Law. 

^l^^^T?  V  i  c?'/        xaF;?;^«   ;  pi  IRA  17     How.     417,    421,  15  L.  Ed.  149.     See 

16tS't''Ed.'*6r  %r^X,o^l:  v'ol!  CHILD-CHILDREN,  vol  3,  p^  767. 

^    p    401.  ^    Duty  to   support  child. — Dunbar  v. 
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erty  of  the  minor  except  for  certain  purposes  and  under  the  sanction  of  the 
judge.* 

Acts  of  Parent  Cannot  Affect  Vested  Bights  of  Child. — No  acts  done 
by  the  parents  can  affect  the  legal  valfdity  of  the  rights  of  the  children,  once 
acquired  and  vested  in  them.* 

Bole  in  Begard  to  Conveyances  between  Father  and  Child. — "The 
natural  and  just  influence  which  a  parent  has  over  a  child  renders  it  peculiarly 
important  for  courts  of  justice  to  watch  over  and  protect  the  interests  of  the 
latter;  apd  therefore  all  contracts  and  conveyances,  whereby  benefits  are  se- 
cured by  children  to  their  parents,  are  objects  of  jealousy,  and  if  they  are  not 
entered  into  with  scrupulous  good  faith,  and  are  not  reasonable  under  the  cir- 
cumstances, they  will  be  set  aside,  unless  third  persons  have  acquired  an  in- 
terest under  them/'* 

Extent  of  Control  Over  ChUd. — No  parent,  under  any  circumstances,  can 
make  his  child  a  servant,  in  the  strict  sense  of  the  word.  Though  he  is  entitled 
to  the  service  of  his  child,  he  cannot  enforce  it,  as  a  master  can  that  of  his 
servants;  he  cannot  commit  him  to  jail,  if  he  runs  away;  he  cannot  demand  the 
penalty  of  five  days'  service  for  every  day  of  absence;  and,  therefore,  it  is 
impossible  that  he  can  transfer  such  right  to  another.® 

Laws  of  States  Oovem  Belation.A-The  whole  subject  of  the  domestic 
relations  of  husband  and  wife,  parent  and  child,  belongs  to  the  laws  of  the 
states  and  not  to  the  laws  of  the  United  States.'' 

PABI  DELICTO. — See  the  titles  Fraud  and  Deceit,  vol.  6,  p.  421 ;  Ii^wgal 
Contracts,  vol.  6,  p.  754. 

PABI8H  CHUBCH.— See  Church,  vol.  3,  p.  785. 

PABK8  AND  SQUABES. — As  to  dedication  of  property  for  use  as  parks 
and  public  squares,  manner  and  effect  of  such  dedication,  etc.,  see  the  title  Dedi- 
cation, vol.  5,  p.  235.  As  to  the  appropriation  of  property  for  public  parks  and 
squares,  as  constituting  a  taking  for  public  use,  the  manner  Of  appropriating, 
the  necessity  and  manner  of  making  compensation  for  such  property,  etc.,  see 
the  title  Eminent  Domain,  vol.  5,  pp.  767,  781,  782,  786,  792.  As  to  the  grant- 
ing by  congress  of  lands  to  a  state  for  the  benefit  of  the  public  as  a  place  of 
resort  and  recreation,  see  the  title  Public  Lands.  As  to  the  grant  to  a  railroad 
of  the  right  of  way  through  a  public  park,  see  the  title  Easements,  vol.  5,  pp. 
691,  692,  693.  As  to  the  duty  of  a  railroad  to  fence  its  track  within  the  limits 
of  or  adjacent  to  a  public  park,  see  the  titles  Fences,  vol.  6,  p.  273 ;  Railroads. 
As  to  appointment  of  park  commissioners,  see  the  title  Public  Officers. 

Dunbar,    190    U.    S.    340,   351,   47    L.    Ed.       Towson  v.  Moore,  173  U.  »S.  17.  19,  21,  43 
1084.  L.   Ed.  597.     Sec  the  title   UNDUE   IN- 

3.  Control  of  property  of  child.— Hoyt      FLUENCE. 

V.  Hammekin,  14  How.  346,  350,  14  L.  Ed.  6.   Extent  of  control  over  child. — Res- 

449.  publica  v,  Keppele,  2  Dall.  197,  198,  1  L. 

Conveyance  by  father  void. — Where   a  Ed.  347.     See,  generally,  the  title  MAS- 

title  to  land  in  the  state  of  Coahuila  and  TER  AND  SERVANT,  ante,  p.  275. 

Texas  was  obtained  in  1833,  by  a  mother  7.    Governed  by  atate  laws. — The  ri^ht 

for  and  in  the  name  of  her  daughter,  and  to  the  control  and  possession  of  this  child, 

in  1836,  the  father  of  the  daughter  con-  as  it  is   contested   by  its   father  and   its 

veyed  it  awajr  by  a    deed     executed     in  grandfather,   is   one   in   regard   to   which 

Louisiana,  this  deed    was     properly     set  neither  the  congress  of  the  United  States 

aside  by  the  district  court  of  Texas,  as  it  nor   any  authority  of   the   United   States 

was  not  executed  either  according  to  the  has  any  special  jurisdiction.    Whether  the 

laws   of   Louisiana   or  those   of   Coahuila  one  or  the  other  is  entitled  to  the  posses-* 

and  Texas.    Hoyt  v.  Hammekin,  14  How.  sion   does   not   depend   upon   any  act   of 

346,  14   L.  Ed.  449.  congress,    or    any    treaty    of   the    United 

4.  Acts  of  parent  cannot  affect  vested  States  or  its  constitution.  In  re  Burrus, 
rights  of  child.— Carver  v.  Astor,  4  Pet.  136  U.  S.  586,  593,  34  L.  Ed.  500.  Sec  the 
1,  92,  7  L.  Ed.  761.  title  CONFLICT  OF  LAWS,  vol.  3,  p. 

5.  Statement  by  Justice  Story.— -Taylor  1020. 
V.  Taylor,  8  How.  183,  200,  12  L.  Ed.  1040; 
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PABLIAMENTAB7  LAW.— See  the  titles  Benei^iciai.  and  Ben^olEnt 
Asscx:iATioNS,  vol.  3,  p.  211;  Counties,  vol.  4,  p.  825;  Municipal  Corpora- 
tions, vol.  8,  p.  546;  Officers  and  Agents  of  Private  Corporations,  vol.  8, 
p.  957;  PuBUC  Officers;  United  States.  As  to  organization  of  congress  and 
procedure  therein,  see  the  titles  Constitutional  Law,  vol.  4,  p.  294,  et  seq.; 
Statutes.  As  to  power  of  congress  to  pass  rules  of  procedure,  see  the  tide 
Constitutional  Law,  vol.  4,  p.  295.  As  to  decision  by  congress  of  the  qualifi- 
cation of  its  members,  see  the  title  Constitutional  Law,  vol.  4,  p.  294.  As  to 
necessity  that  a  majority  of  each  house  of  congress  be  present  in  order  to  con- 
stitute a  quorum,  and  as  to  the  validity  of  acts  of  majority  of  quorum,  see  the 
titles  Constitutional  Law,  vol.  4,  p.  294;  Statutes.  As  to  constitutionality 
of  rules  of  congress  for  determining  the  presence  of  a  quorum,  see  the  title 
Constitutional  Law,  vol.  4,  p.  294.  As  to  power  of  congress  to  prescribe 
methods  to  render  certain  the  presence  of  a  quorum,  see  the  title  Constitu- 
tional Law,  vol.  4,  p.  295.  As  to  power  of  congress  to  punish  its  members 
for  disorderly  behavior  and  to  impeach  its  members  for  cause,  see  the  title 
Constitutional  Law,  vol.  4,  p.  295.  As  to  legislative  interference  with  ex- 
clusive right  of  congress  to  punish  or  expel  its  members,  see  the  title  Constitu- 
tional Law,  vol.  4,  p.  296.  As  to  journal  of  proceedings  kept  by  congress,  see 
the  title  Constitutional  Law,  vol.  4,  p.  295.  As  to  admissibility  in  evidence 
of  legislative  journals,  see  the  title  Documentary  Evidence,  vol.  5,  p.  436.  As 
to  invalidating  a  statute  by  appeal  to  the  journal,  see  the  title  Constitutional 
Law,  vol.  4,  p.  295.  As  to  the  rule  that  courts  cannot  by  writs  of  mandamus 
operating  upon  the  officers  of  legislative  bodies  supervise  the  making  up  of  their 
records  or  cause  alterations  to  be  made  in  the  same,  see  the  title  Mandamus, 
vol.  8,  p.  64.  As  to  enforcing  attendance  of  witnesses  in  congressional  investiga- 
tions, and  the  scope  of  inquiry,  see  the  title  Constitutional  Law,  vol.  4,  p. 
316.  As  to  what  constitutes  a  quorum  when  corporate  power  resides  in  a 
select  body,  as  a  city  council,  or  is  delegated  to  a  committee  or  agents,  and  as 
to  the  power  of  the  majority  of  such  quorum  to  act,  and  as  to  lack  of  power  on 
part  of  a  minority,  see  the  title  Municipal  Corporations,  vol.  8,  p.  608.  As 
to  the  meaning  of  a  requirement  of  a  majority  of  legal  voters  for  an  election, 
see  the  title  Elections,  vol.  5,  p.  727.  As  to  procedure  in  the  enactment  of 
statutes  and  legislative  bills,  and  as  to  their  form,  and  requisites,  see  the  title 
Statutes.  

PABOOHIAL  OHTTBOH. — See  Church,  vol.  3,  p.  785. 

PABOL  AOBEEUENTS.— See  the  title  Frauds,  Statute  op,  vol.  6,  p.  451. 
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BY   WAI^TER    CARMNGTON. 

I.  Scope  of  Title,  13. 
n.  General  Rule  as  to  Admission,  14. 

A.  Rule  Stated,  1'4. 

B.  Foundation  of  Rule,  14. 

m.  Application  of  Rule  to  Specific  Writings,  15. 

A.  Public  Documents,  15. 

1.  Proclamations  of  Presidents  of  the  United  States,  15. 

2.  Legislative  Records,  Statutes  and  Foreign  Laws,  15. 

3.  Judicial  Records,  15. 

4.  Instructions  of  Postmaster  General,  15. 

5.  Official  Certificates  and  Plats,  15. 

6.  Records  of  Deeds,  15. 

7.  Public  Grants  and  Land  Office  Records,  15. 

B.  Private  Documents,  15. 

1.  Contracts,  15. 

2.  Assignments,  18. 

3.  BiUs  of  Lading,  18. 

4.  Bills,  Notes  and  Checks,  18. 

5.  Certificates  of  Stock,  19. 

6.  Charter  Parties,   19. 

7.  Deeds  of  Conveyance,  19. 

8.  Mortgages  and  Deeds  of  Trust,  19. 

9.  Releases,  19. 
10.  Wills,   19. 

IV.  Limitations  of  and  Exceptions  to  Rule,  19. 

A.  In  General,  19. 

B.  Identity  of  Persons,  22. 

C.  Relations  between  the  Parties,  22. 

D.  Real  Party  in  Interest,  23. 

1.  In  General,  23. 

2.  Written  Contract  Made  by  Agent  in  His  Own  Name,  23. 

E.  Execution  and  Delivery,  24. 

1.  In  General,  24. 

2.  Evidence  to  Show  Forgery,  24. 

3.  Date  or  Time  of  Execution,  24. 

4.  Reading  Instrument  to  an  Unlettered  Person,  24. 

5.  Seal  of  a  Corporation,  24. 

6.  Time  of  Delivery,  25. 

F.  Consideration,  25. 

G.  Subject  Matter,  26. 

H.  Construction  of  Particular  Terms,   27. 
I.  Medium  of  Payment,  28. 
J.  Conditions  or  Contingencies,  28. 
K.  Incomplete  Contracts  and  Writings,  29. 
L.  Connecting  Together  and  Identifying  Writings,  29. 
M.  Alterations  or  Additions,  29. 
N.  Usages  and  Customs,  29. 
O.  Object  of  Parties  in  Executing  and  Receiving  Instrument,  29. 

(12) 
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P.  Invalidity  of  Instrument,  30. 

1.  Fraud  or  Mistake,  30. 

a.  In  General,  30. 

b.  Fraud  or  Mistake  in  the  Execution  of  a  Sealed  Instrument,  31. 
a  Fraud  in  the  Consideration  of  a  Sealed  Instrument,  31. 

d.  Writing  Not  Intended  as  a  Contract,  31. 

e.  Terms    Employed    in    Preparation    of    Contract    Varied    or 

Changed,  31. 

f.  Stipulations  Inserted  for  Purpose    of    Defrauding  a    Third 

Person,  31. 

2.  Fraudulent  or  Voluntary  Conveyance,  32. 

3.  Forgery,  32. 

4.  Partial  Illegality  of  Contract,  32. 

5.  Testimony  of  Party  to  Negotiable  Instrument  Not  Admissible  to 

Invalidate  It,  32. 

6.  Estoppel   to   Introduce   Extrinsic   Evidence   to   Impeach   Validity 

of  Instruments,  32. 
Q.  Contract  between  Persons  Not  Parties  to  the  Suit,  32. 
R.  Receipts,  32. 
S.  Bills  of  Parcels,  32. 
T.  Entries  in  Books,  33. 
U.  Foreign  Statutes,  33. 
V.  Rescission,  Cancellation  and  Reformation  of  Instruments,  33. 

V.  Question  of  Admissibility  One  of  Law,  33. 

CROSS  REFERENCES. 

See  the  titles  Acknowi^edgments,  vol.  1,  p.  76;  Ai^teration  o?  Instru- 
ments, vol.  1,  p.  261;  Appeal  and  Error^  vol.  1,  p.  333;  Assignments,  vol. 
2,  p.  549;  Bailments,  vol.  2,  p.  782;  Best  and  Secondary  Evidence,  vol.  3, 
p.  214;  Bill  of  Lading,  vol.  3,  p.  232;  Bills,  Notes  and  Checks,  vol.  3,  p. 
257;  Boundaries,  vol.  3,  p.  461;  Carriers,  vol.  3,  p.  556;  Chattel  Mort- 
gages, vol.  3,  p.  699;  Contracts,  vol.  4,  p.  552;  Copyright,  vol.  4,  p.  602; 
Declarations  and  Admissions,  vol.  5,  p.  214;  Deeds,  vol.  5,  p.  245;  Deposi- 
tions, vol.  5,  p.  321 ;  Documentary  Evidence,  vol.  5,  p.  431 ;  Escrow,  vol.  5, 
p.  900;  Estoppel,  vol.  5,  p.  913;  Evidence,  vol.  5,  p.  1004;  Executions,  vol. 
6,  p.  84;  Foreign  Judgments,  Records  and  Judicial  Proceedings,  vol.  6,  p. 
335;  Foreign  Laws,  vol.  6,  p.  374;  Forgery  and  Counteri^iting,  vol.  6,  p. 
380;  Fraud  and  Deceit,  vol.  6,  p.  394;  Frauds,  Statute  o?,  vol.  6,  p.  451; 
Fraudulent  and  Voluntary  Conveyances,  vol.  6,  p.  472;  Gambling  Con- 
tracts, vol.  6,  p.  537;  Guaranty,  vol.  6,  p.  580;  Hearsay  Evidence,  vol.  6,  p. 
686;  Illegal  Contracts,  vol.  6,  p.  737;  Insurance,  vol.  7,  p.  66;  Judgments 
AND  Decrees,  vol.  7,  p.  544;  Jurisdiction,  vol.  7,  p.  738;  Letters  of  Credit, 
vol,  7,  p.  854;  Limitation  of  Actions  and  Adverse  Possession,  vol.  7,  p.  900; 
Lost  Instruments  and  Records,  vol.  7,  p.  1064 ;  Mistake  and  Accident,  vol. 
8,  p.  417;  Mortgages  and  Deeds  of  Trust,  vol.  8,  p.  452;  Partnership; 
Patents;  Payment;  Postal  Laws;  Principal  and  Agent;  Prinopaland 
Surety;  Public  Lands;  Questions  of  Law  and  Fact;  Receipts;  Record- 
ing Acts;  Records;  Release;  Res  Adjudicata;  Res  Gest^;  Rescission. 
Cancellation  and  Reformation;  Revenue  Laws;  Sales;  Seals  and  Sealed 
Instruments;  Separate  Estate  of  Married  Women ;  Ships  and  Shipping; 
Suvery  and  Involuntary  Servitude;  Statutes;  Stock  and  Stockhold- 
ers; Taxation;  Trusts  and  Trustees;  Usages  and  Customs;  Warranty; 
Wills;  Witnesses. 

I.  Scope  of  Title. 

It  is  proposed  under  this  title  to  state  the  general  rule  as  to  the  admission  of 
parol  or  extrinsic  evidence  to  affect  written  instruments ;   to  state  the  principles 
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which  control  the  application  of  that  rule  to  written  contracts;  to  give  some 
concrete  illustrations  of  its  application  to  other  instruments;  and,  finally,  to 
state  the  limitations  of  and  exceptions  to  the  rule.  But  it  is  not  intended  to 
treat  of  the  application  of  the  rule  to  every  species  of  document  or  written  con- 
tract, as  an  exhaustive  treatment  of  the  cases  making  such  specific  applications 
of  the  rule  will  be  found  under  other  titles  in  this  work,  to  which  references 
will  be  found  in  the  table  of  cross  references. 

n.  General  Rule  as  to  Admission. 

A.  Rule  Stated. — It  is  a  general  rule,  in  courts  both  of  law  and  equity,  that 
wherever  written  instruments  are  appointed,  either  by  the  requirement  of  law, 
or  by  the  compact  of  the  parties,  to  be  the  repositories  and  memorials  of  truth, 
any  other  evidence  is  excluded  from  being  used,  either  as  a  substitute  for  such 
instruments  or  to  contradict,  qualify  or  alter  them.^  The  language  employed  by 
the  parties  in  making  an  instrument,  and  no  other,  must  be  used  in  ascertaining^ 
its  meaning.2  Written  instruments  as  used  in  the  rule  include  not  only  records, 
deeds,  wills,  and  other  instruments  required  by  statute  or  by  the  common  law  to 
be  in  writing,  but  every  document  which  contains  the  terms  of  a  contract  between 
different  parties.'  But  the  rule  will  not  strictly  apply  to  certain  less  formal 
documents.*    In  some  jurisdictions  the  rule  has  been  given  statutory  sanction.* 

B.  Fonndation  of  Rule. — ^The  parol  evidence  rule  is  founded  upon  both 
principle  and  policy;  upon  principle,  because  written  instruments  are  in  their 
nature  and  origin  entitled  to  a  much  higher  degree  of  credit  than  parol  evidence; 
upon  policy,  l^cause  it  would  be  attended  with  great  mischief  if  those  instru- 
ments upon  which  men's  rights  depended  were  liable  to  be  impeached  by  loose 
collateral  evidence.® 


1.  General  rule  as  to  admission  of  parol 
evidence. — ^Northern  Assur.  Co.  v.  Grand 
View  Bldg.  Ass'n,  183  U.  S.  308,  318,  46 
L.  Ed.  213;  Fire  Ins.  Ass'n  v,  Wickham, 
141  U.  S.  564,  576,  35  L.  Ed.  860;  West  v. 
Smith,  101  U.  S.  263,  271,  25  L.  Ed.  809; 
Peugh  V.  Davis,  96  U.  S.  332,  336,  24  L. 
Ed.  775:  Brick  v.  Brick,  98  U.  S.  514,  516. 
25  L.  Ed.  256;  Brown  v,  Spofford,  95  U. 
S.  474,  480,  24  L.  Ed.  508;  Moran  v, 
Prather,  23  Wall.  492,  499,  23  L.  Ed.  121; 
United  States  v.  Fossat,  20  How.  413, 
427,  15  L.  Ed.  944;  Clark  v.  Manufacturers' 
Ins.  Co.,  8  How.  235,  246,  12  L.  Ed.  1061; 
Philadelphia,  etc.,  R.  Co.  v.  Stimpson,  14 
Pet.  448,  461,  10  L.  Ed.  535;  Shankland 
V.  Washington,  5  Pet.  390,  394,  8  L.  Ed. 
166;  Hunt  v,  Rousmanier,  8  Wheat.  174, 
5  L.  Ed.  589;  Weatherhead  v.  Baskerville, 
11  How.  329,  357,  13  L.  Ed.  717;  Ross  v. 
McLung,  6  Pet.  283,  289,  8  L.  Ed.  400; 
Keene  v,  Meade,  3  Pet.  1,  8,  7  L.  Ed. 
581. 

«.  West  V.  Smith,  101  U.  S.  263,  271,  25 
L.   Ed.   809. 

When  a  written  instrument  is  duly  ex- 
ecuted and  delivered  the  courts  of  law 
hold  that  it  contains  the  true  agreement 
of  the  parties,  and  that  the  writing  fur- 
nishes better  evidence  of  the  sense  of  the 
parties  than  any  that  can  be  supplied  by 
parol.  Walden  v.  Skinner,  101  U.  S.  577, 
585,   25  L.   Ed.  963. 

Where  the  words  of  any  written  in- 
strument are  free  from  ambiguity  in  them- 
selves, and  where  the  external  circum- 
stances do  not  create  any  doubt  or  diffi- 
culty as  to  the  proper  application  of  the 


words  to  the  claimants  under  the  instru- 
ment, or  the  subject  majtcr  to  which  the 
instrument  relates,  evidence  dehors,  the 
instrument  for  the  purpose  of  explainingf 
it,  according  to  the  surmised  or  alleged 
intention  of  the  parties  to  the  instrument, 
is  utterly  inadmissible.  Moran  v,  Prather, 
23  Wall.  492,  501,  23  L.  Ed.  121.  See, 
also,  United  States  v,  Fossat,  20  How. 
413,  427,  15  L.  Ed.  944.  See  post,  "In 
General,"  IV,  A. 

8.  What  written  instruments,  as  used 
in  rule,  include^-West  v.  Smith,  101  U.  S. 
263,  271,  25  L.  Ed.  809.  See  post,  "Ap- 
plication of  Rule  to  Specific  Writings," 
III. 

4.  Rule  not  strictly  applicable  to  cer- 
tain documents.— West  v.  Smith,  .101  U. 
S.  263,  271,  25  L.  Ed.  809. 

5.  Under  a  Montana  statute,  code  of 
civil  procedure,  §  628,  when  the  terms  of 
an  agreement  have  been  reduced  to  writ- 
ing by  the  parties,  it  is  to  be  considered 
as  containing  all  those  terms,  and,  there- 
fore, there  can  be  between  the  parties 
and  their  representatives  or  successors  in 
interest  no  evidence  of  the  terms  of  the 
agreement  other  than  the  contents  of  the 
writing,  except 'in  certain  specified  cases. 
The  term,  agreement,  in  this  provision, 
includes  deeds  and  wills,  as  well  as  con- 
tracts between  the  parties.  Bogk  v,  Gas- 
sert,  149  U.  S.  17,  24,  37  L.  Ed.  631. 

6.  Rule  founded  upon  both  principle 
and  policy. — Northern  Assur.  Co.  v. 
Grand  View  Bldg.  Ass'n,  183  U.  S.  308, 
318,  46  L.  Ed.  213.  See,  also,  Sprigg  v. 
Bank,  14  Pet.  201,  10  L.  Ed.  419. 
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m.  Application  of  Rule  to  Specific  Writings. 

A.  Public  Documents — 1.  Proci^amations  oi^  Presidents  of  the  United 
States. — Extrinsic  evidence  is  not  admissible  to  prove  the  date  at  which  a 
IM-oclamation  of  a  president  of  the  United  States  took  effect,  it  being  conclu- 
sively presumed  that  such  a  proclamation  had  a  valid  existence  on  the  day  of  its 
dateJ. 

2.  Legislative  Records,  Statutes  and  Foreign  Laws. — See  the  titles 
Foreign  Laws,  vol.  6,  p.  374;  Statutes. 

3.  Judicial  Records. — See  the  titles  Foreign  Judgments,  Records  and  Ju- 
dicial Proceedings,  vol.  6,  p.  335;  Judgments  and  Decrees,  vol.  7>  p.  544; 
Records;  Res  Adjudicata. 

4.  Instructions  of  Postmaster  General. — Parol  evidence  is  not  admissible 
to  show  that  one  set  of  written  instructions  from  the  postmaster  general,  super- 
seded another  set  of  written  instructions.® 

5.  Official  Certificates  and  Plats. — The  rule  that  parol  evidence  is  not 
admissible  to  contradict,  vary,  or  explain  a  written  instrument,  is  applicable  to 
public  ofiicial  certificates  and  plats.* 

6.  Records  of  Deeds. — See  the  title  Recording  Acts. 

7.  Public  Grants  and  Land  Office  Records. — See  the  title  Public  Lands. 

B.  Private  Documents — 1.  Contracts. — When  parties  have  deliberately 
put  their  engagements  into  writing,  in  such  terms  as  import  a  legal  obligation, 
without  any  uncertainty  as  to  the  object  or  extent  of  such  engagement,  it  is 
conclusively  presumed,  in  the  absence  of  fraud  or  mistake,^*^  that  the  whole  en- 
gagement of  the  parties,  and  the  extent  and  manner  of  their  undertaking,  was 
reduced  to  writing,^^  and  as  a  general  rule,  parol  or  extrinsic  evidence  is  not 
admissible  to  contradict,  qualify,  add  to,  or  substantially  vary,  the  written  con- 
tTact.12    All  Qral  testimony  of  previous  or  contemporary  contracts,  transactions 


7.  Date  when  proclamation  took  effect 
not  provable  uj  paroL — Lapeyre  v. 
United  States,  17  Wall.  191,  21  L.  Ed. 
606. 

a.  Instructions  of  postmaster  generaL 
— Dunlop  V,  Munroe,  7  Cranch  242,  3  L. 
Ed.  329.  The  court  in  this  case  said: 
"The  instructions  of  the  postmaster  gen- 
eral spoke  for  themselves.  If  the  one 
superseded  or  rescinded  the  other,  the  evi- 
dence was  to  be  sought  by  comparing 
them  together." 

9.  Where  certificates  and  plats  were 
made  and  recorded  under  the  Maryland 
act  of  December  28th,  1793,  Burch's  Dig. 
224,  which  provided  that  they  "shall  be 
sufficient  and  effectual  to  vest  the  legal 
estate  in  the  purchasers,  their  heirs  and 
assies,  according  to  the  import  of  such 
certificates,  without  any  deed  or  formal 
conveyance,**  it  was  held  that  parol  evi- 
dence to  contradict,  vary,  or  explain  them, 
was  no  more  to  be  admitted  than  if  they 
were  formal  conveyances.  Potomac 
Steamboat  Co.  v.  Upper  Potomac  Steam- 
boat Co.,  109  U.  S.  672,  681,  27  L.  Ed. 
1070. 

10.  See  post,  "Fraud  or  Mistake,"  IV, 

P,  1. 

11.  Conclusive  presumption  that  whole 
engagement  was  reduced  to  writing. — De- 
Witt  V,  Berry,  134  U.  S.  306,  315,  33  L. 
Ed.  896;  Northern  Assur.  Co.  v.  Grand 
View  Bldg.  Ass'n,  183  U.  S.  308,  318,  46 
L.  Ed.  213;  Seitz  v.  Brewers'  Refrigerat- 


ing Mach.  Co.,  141  U.  S.  510,  517,  35  L. 
Ed.  837;  Harrison  v,  Fortlage,  161  U.  S. 
57,  63,  40  L.  Ed.  616;  Van  Ness  v.  Wash- 
ington, 4  Pet.  232,  286,  7  L.  Ed.  842;  Po- 
tomac Steamboat  Co.  v.  Upper  Potomac 
Steamboat  Co.,  109  U.  S.  672,  681,  27  L. 
Ed.  1070;  Simpson  v.  United  States,  172 
U.  S.  372,  43  L.  Ed.  482;  Brawley  v. 
United  States,  96  U.  S.  168,  173,  24  L. 
Ed.  622;  Walden  v.  Skinner,  101  U.  S.  577, 
584,  25  L.  Ed.  963;  Bast  v.  Bank,  101  U. 
S.  93,  96,  25  tv.  Ed.  794;  Piatt  v.  United 
States,  22  Wall.  496,  506,  22  L.  Ed.  858; 
Hawkins  v.  United  States,  96  U.  S.  689, 
24  L.  Ed.  607;  Insurance  Co.  v.  Lyman, 
15  Wall.  664,  670,  21  L.  Ed.  246;  The 
Delaware,  14  Wall.  579,  603,  20  L.  Ed. 
779;  Nash  v.  Towne.  5  Wall.  689,  703,  18 
L.  Ed.  527;  Emerson  v.  Slater,  22  How. 
28,  41,  16  L.  Ed.  360;  Phillips  v.  Preston,  5 
How.  278,  291,  12  L.  Ed.  152. 

Except  when  the  language  of  a  written 
contract  is  ambiguous,  the  intention  of 
the  parties  is  to  be  gathered  from  the 
writing  alone.  Home  Ins.  Co.  v,  Balti- 
more Warehouse  Co.,  93  U.  S.  527,  541, 
23  L.  Ed.  868;  Falk  v.  Moebs,  127  U.  S. 
597,  607,  32  L.   Ed.  266. 

IS.  Parol  evidence  not  admissible  to 
contradict  or  vary  the  writing. — Delaware 
Indians  v.  Cherokee  Nation,  193  U.  S.  127. 
140,  48  L.  Ed.  646;  Simpson  v.  United 
States,  172  U.  S.  372,  379,  43  L.  Ed.  482; 
Northern  Assur.  Co.  v.  Grand  View  Bldg. 
Ass'n,   183  U.  S.  308,   361,  46  L.   Ed.   213; 
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and  facts,  or  of  conversations  or  declarations  of  the  parties,  so  far  as  it  tends  to 
contradict,  alter  or  modify  the  plain  language  of  the  writing,  or  affect  its  con- 
struction, must,  as  a  general  rule,  be  rejected. ^^  The  written  agreement  cannot 
be  varied  by  proof  of  the  circumstances  out  of  which  it  grew,  and  which  sur- 


Hartford  Fire  Ins.  Co.  v,  Wilson,  187  U. 
S.  467,  478,  47  L.  Ed.  261;  Culver  v.  Wil- 
kinson, 145  U.  S.  205,  212,  36  L.  Ed.  676; 
DeWitt  V.  Berry,  134  U.  S.  306,  312,  33  L. 
Ed.  896;  Walden  v.  Skinner,  101  U.  S. 
577,  5JB4,  25  L.  Ed.  963;  Brown  v,  Spofford, 
95  U.  S.  474,  24  L.  Ed.  508;  Moran  v. 
Prather,  23  Wall.  492,  502,  23  U  Ed.  121; 
Bailey  v.  Railroad  Co.,  17  Wall.  96,  105, 
21  L.  Ed.  611;  The  Delaware,  14  Wall. 
579,  601,  20  L.  Ed.  779;  Insurance  Co.  v, 
Wilkinson,  13  Wall.  222,  231,  20  L.  Ed. 
617;  Northern  Assur.  Co.  v.  Grand  View 
Bldg.  Ass*n,  183  U.  S.  308,  341,  46  L. 
Ed.  213;  Nash  v.  Towne,  5  Wall.  689,  703, 
18  L.  Ed.  527;  Oelricks  v.  Ford,  23  How. 
49,  63,  16  L.  Ed.  534;  Barreda  v.  Silsbce, 
21  How.  146,  166,  16  L.  Ed.  86;  Brown  v. 
Wiley,  20  How.  442,  448,  15  L.  Ed.  965; 
Garrison  v.  Memphis  Ins.  Co.,  19  How. 
312,  316,  15  L.  Ed.  656;  Philadelphia,  etc., 
R.  Co.  V,  Stimpson,  14  Pet.  448,  461,  10 
L.  Ed.  535;  Sprigg  v.  Bank,  14  Pet.  201, 
10  L.  Ed.  419;  Renner  v.  Bank,  9  Wheat. 
581,  587,  6  L.  Ed.  166;  United  States  Bank 
V.  Dunn,  6  Pet.  51,  57,  S  L.  Ed.  316; 
Hinde  v.  Longworth,  11  Wheat.  199,  214, 

6  L.  Ed.  454;  Graves  v.  Boston  Marine 
Ins.  Co.,  2  Cranch  419,  439,  2  L.  Ed.  324; 
O'Hara  v.  Hall,  4  Dall.  340,  1  L.  Ed.  858; 
Selden  v.  Myers,  20  How.  506,  509,  15  L. 
Ed.  976;  Sawyer  v.  Weaver,  131  U.  S., 
appx.,  cli,  clii,  24  L.  Ed.  705;  Falk  v. 
Moebs,  127  U.  S.  597,  607,  32  L.  Ed.  266; 
Hendrickson  v.  Hinckley,  17  How.  443, 
445,  15  L.  Ed.  124;  Thompson  v.  Insur- 
ance Co.,  104  U.  S.  252,  259,  26  L.  Ed. 
765;  Specht  v.  Howard,  16  Wall.  564,  566, 
21  L.  Ed.  348;  Forsythe  v,  Kimball,  91  U. 
S.  291,  294,  23  L.  Ed.  352;  Grant  v.  Nay- 
lor,  4  Cranch  224,  2  L.  Ed.  603. 

"It  is  a  general  rule  that  when  a  con- 
tract has  been  reduced  to  the  form  of  a 
document  or  series  of  documents,  no  evi- 
dence can  be  given  of  the  terms  of  such 
contract,  except  the  document  itself." 
Baltzfer  V.  Raleigh;  etc.,  R.  Co.,  115  U.  S. 
634,  648,  29   L.   Ed.  505. 

"Contracts  in  writing,  if  in  unam- 
biguous terms,  must  be  permitted  to 
speak  for  themselves,  and  cannot  by  the 
courts,  at  the  instance  of  one  of  the  par- 
ties, be  altered  or  contradicted  by  parol 
evidence."  Northern  Assur.  Co.  v.  Grand 
View  Bldg.  Ass'n,  183  U.  S.  308,  361.  46 
L.  Ed.  213;  Hartford  Fire  Ins.  Co.  v.  Wil- 
son, 187  U.  S.  467,  478,  47  L.  Ed.  261. 

13.  DeWitt  V.  Berry,  134  U.  S.  306,  33 
L.  Ed.  896;  Northern  Assur.  Co.  v.  Grand 
View  Bldg.  Ass'n,  183  U.  S.  308,  318,  46 
L.  Ed.  213;  Johnson  v.  St.  Louis,  etc.,  R. 
Co.,  141  U.  S.  602,  611,  35  L.  Ed.  875; 
Van  Ness  v.  Washington,  4  Pet.  232.  286, 

7  L.  Ed.  842;  Potomac  Steamboat  Co.  v. 
Upper  Potomac  Steamboat  Co.,  109  U.  S. 


672,  681,  27  L.  Ed.  1070;  Brawley  v. 
United  States,  96  U.  S.  168,  174,  24  L.  Ed. 
622;  Simpson  v.  United  States,  172  U.  S. 
372,  379,  43  L.  Ed.  482;  Simpson  v.  United 
States,  199  U,  S.  397,  398,  50  L.  Ed.  345; 
Burke  v.  Dulaney,  153  U.  S.  228,  232,  38 
L.  Ed.  698;  The  Barnstable,  181  U.  S. 
464,  472,  45  h.  Ed.  954;  McAleer  «;.  United 
States,  150  U.  S.  424,  432,  37  L.  Ed.  1130; 
Piatt  V.  United  States,  22  Wall.  496,  506, 

22  L.  Ed.  858;  Hawkins  v.  United  States, 
96  U.  S.  689,  24  L.  Ed.  607;  Bailey  v. 
Railroad  Co.,  17  Wall.  96,  105,  21  L.  Ed. 
611;  Insurance  Co.  v,  Lyman,  15  Wall.  664, 
670,  21  L.  Ed.  246;  Brown  v,  Hiatts,  15 
Wall.  177,  183,  21  L.  Ed.  128;  The  Dela- 
ware, 14  Wall.  579,  603,  20  L.  Ed.  779; 
Willard  v.  Tayloe,  8  Wall.  557,  558,  19  L. 
Ed.  501:  Nash  v.  Towne,  5  Wall.  689,  703, 
18  L.  Ed.  527;  Hogg  v.  Ruffner,  1  Black 
115,  120,  17  L.  Ed.  38;  Oelricks  v.  Ford, 

23  How.  49,  64,  16  L.  Ed.  534;  Emerson 
V.  Slater,  22  How.  28,  41,  16  L.  Ed.  360; 
Baker  v.  Nachtrieb,  19  How.  126,  130,  15 
L.  Ed.  528;  Troy  Iron,  etc.,  Factory  v. 
Corning,  14  How.  193,  217,  14  L.  Ed.  383; 
Phillips  V.  Preston,  5  How.  278,  291,  12 
L.  Ed.  152;  Sprigg  v.  Bank,  14  Pet.  201, 
206,  10  L.  Ed.  419. 

All  previous  and  contemporary  nego- 
tiations and  (Verbal  statements  are  merged 
and  excluded  when  the  parties  assent  to 
a  written  instrument  as  expressing  the 
agreement.  Insurance  Co.  v.  Wyman,  15 
Wall.  664,  670,  21  L.  Ed.  246;  Hunt  v, 
Rousmanier,  8  Wheat.  174,  211,  5  L.  Ed. 
589;  Emerson  v.  Slater,  22  How.  28,  41, 
16  L.  Ed.  360;  Oelricks  v.  Ford,  23  How. 
49,  64,  16  L.  Ed.  534;  Nash  v.  Towne,  5 
Wall.  689,  703,  18  L.  Ed.  527;  The  Dela- 
ware, 14  Wall.  579,  603,  20  L.   Ed.   779. 

The  parties  cannot  impair  the  obliga- 
tions which  the  contract  engenders  by 
reference  to  the  negotiations  which  pre- 
ceded the  making  of  it.  Simpson  v. 
United  States,  172  U.  S.  372,  379,  ,43  L. 
Ed.   482. 

It  is  not  competent  by  parol  evidence 
to  alter  the  terms  of  a  contract,  by  show- 
ing that  there  was  an  antecedent  parol 
agreement  or  understanding  between  the 
parties  different  in  a  material  particular 
from  that  which  the  contract  contains. 
Gavinzel  v.  Crump,  22  Wall.  308,  319,  22 
L.  Ed.  783. 

"It  is  not  permitted  to  a  party  to  con- 
trol a  written  agreement  by  parol  testi- 
mony of  declarations  or  conversation,  at 
the  time  it  was  completed  or  before,  which 
would  contradict,  add  to,  or  alter  the 
written  agreement,  either  in  the  case  of 
a  latent  or  patent  ambiguity."  Troy  Iron, 
etc.,  Factory  v.  Corning,  14  How.  193,  217, 
14  L.  Ed.  383. 

Parol    evidence   is    not    admissible     to 
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rounded  its  adoption.^*  This  rule  excluding  parol  or  extrinsic  evidence  relating 
to  written  instruments,  is  applicable  to  parties  and  privies,  and  their  represent- 
atives, and  those  claiming  under  them;^*  and  in  the  absence  of  fraud  or  mis- 
take, it  applies  in  a  court  of  equity  as  well  as  in  a  court  of  law.^®  The  rule  has 
been  applied  by  the  supreme  court  to  contracts  of  bailment,^*^  contracts  of  guar- 
anty or  suretyship,^®  contracts  of  indemnity,^®  building  contracts,**^  insurance 
contracts,2i  gambling  contracts,22  partnership  contracts,^^  contracts  of  carriage,^ 


show  how  all  the  parties  to  a  transaction, 
evidenced  by  several  writings,  understood 
it  from  its  commencement  to  its  final 
consummation.  Bailey  v.  Railroad  Co., 
17  Wall.  96,  105,  21  L.  Ed.  611. 

Testimony  of  third  persons  as  to  what 
they  understood,  from  conversations  with 
the  parties  to  a  written  contract,  the  terms 
of  the  contract  to  be,  is  not  admissible  to 
contradict  the  written  contract.  Hogg  v. 
Ruffner,  1  Black  115,  120,  17  L.  Ed.  38. 

Parol  evidence  not  admissible  to  show 
mode  of  payment. — ^Where  in  a  written 
contract  the  mode  in  which  a  payment  is 
to  be  made  is  clearly  specified,  parol  evi- 
dence is  not  admissible  to  show  that  it 
was  to  be  made  in  some  other  way.  Rich- 
ardson V.  Hardwick,  106  U.  S.  252,  244, 
27  L.  Ed.  145. 

Contract  in  relation  to  promissory  note. 
—Where,  at  the  time  of  making  and  in- 
dorsing a  promissory  note,  a  written  con- 
tract in  relation  thereto  is  entered  into 
by  the  parties,  parol  testimony  varying 
or  contradicting  its  terms  is  not  admis- 
sible. Brown  v.  Spofford,  95  U.  S.  474, 
24  L.  Ed.  508. 

Agreement  as  to  amount  of  indebted- 
ness*— Where  a  written  agreement  was 
made  between  A  and  B,  in  which  both 
parties  stated  that  A  was  indebted  to  B  in 
a  certain  sum  "over  and  above  all  dis- 
counts and  set-offs  of  every  name  and  na- 
ture," it  was  held  that  A  could  not  go 
behind  such  agreement,  as  there  was  no 
sufficient  or  satisfactory  evidence  to  im- 
peach it  on  the  ground  that  his  signature 
to  it  was  obtained  by  fraud  or  duress  or 
without  his  full  knowledge  of  its  pro- 
visions and  consent  to  its  terms.  Goodwin 
V.  Fox,  129  U.  S.  601,  606,  32  L.  Ed.  805. 

14.  Evidence  of  surrounding  circum- 
stances not  admissible  to  vary  contract. 
—Reed  v.  Insurance  Co.,  95  U.  S.  23,  30, 
24  L.  Ed.  348. 

^  Evidence  of  surrounding  circumstances 
IS  not  admissible  for  the  purpose  of 
adding  a  new  and  distinct  undertaking  to 
the  written  agreement.  Maryland  v.  Rail- 
road Co.,  22  Wall.  105,  113,  22  L.  Ed.  713. 

15.  To  whom  the  rule  is  applicable.^ 
Barreda  v.  Silsbee,  21  How.  146,  166,  16 
L  Ed.  86. 

16.  Rule  ai^lies  in  a  court  of  equity. — 
Willard  v.  Taylor,  8  Wall.  557,  558,  19  L. 
Ed,  501;  Walden  v.  Skinner,  101  U.  S. 
577,  584,  25  L.  Ed.  963;  Hunt  v.  Rous- 
manier,  8  Wheat.  174,  211,  5  L.  Ed.  589; 
Sprigg  V.  Bank,  14  Pet.  201,  206,  10  L. 
Ed.  419;    Hendrickson   v.     Hinckley,     17 
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How.  443,  445,  15   L.  Ed.   124.     See  post, 
''Fraud  or   Mistake,"   IV,  P,  1. 

17.  Where  a  contract  of  bailment  was 
clearly  expressed  in  writing,  it  was  held 
that  a  printed  billhead  of  an  invoice  could 
not  control,  modify,  or  alter  it.  Sturm  v. 
Boker,  150  U.  S.  312,  327,  37  L.  Ed.  1093. 

18.  See  the  titles  GUARANTY,  vol.  6, 
p.  597;  PRINCIPAL  AND  SURETY,  and 
the  cross  references  thereto  appended. 
See  the  title  BAILMENTS,  vol.  2,  p.  790. 

19.  Indemnity  contract — Where  a  firm, 
with  several  persons  styling  themselves, 
as  a  firm  in  this  case  did,  "creditors  of  the 
steamboat  B.,"  agreed  to  release  P. 
(owner  of  17/32  parts  of  the  boat,  the  rest 
being  owned  by  two  other  persons)  "from 
all  indebtedness  due  us  by  the  said  steam- 
boat so  far  as  the  said  P.  is  concerned," 
and  where,  on  P.'s  being  about  to  sell  to 
C.  for  a  price  greatly  below  its  value  had 
it  been  clear  of  debts,  his  interest  in  the 
steamer,  on  condition  that  C.  would  as- 
sume and  pay  all  debts,  the  firm  executed 
an  agreement  by  which  they  bound  them- 
selves to  defend  and  save  the  said  P.,  free 
and  harmless  of  any  and  all  claims  and 
demands  that  may  arise  or  be  brought 
against  said  steamboat  excepting  those 
above  signed,  it  was  held  that  it  was  not 
allowable  to  show  by  oral  testimony  that 
the  expression  "steamboat  debts"  was  a 
well-known  term  among  steamboat  men 
and  merchants  in  the  port  where  the  ves- 
sel was,  and  meant  "debts  that  made  a 
lien  on  the  boat  for  supplies  and  ma- 
terial," though  only  for  six  months;  and 
that  when  a  debt  could  not  be  enforced 
by  any  of  the  conservatory  processes  al- 
lowed by  the  laws  of  the  state,  it  ceased 
to  be  "a  debt  of  the  boat,"  though  it 
might  remain  a  debt  of  the  owner.  Moran 
V.  Prather,  23  Wall.  492,  23  L.  Ed.  121. 

20.  Where  a  contract  for  building  ai 
house  provided  that,  if  the  house  was  not 
finished  by  a  certain  day,  a  deduction  of 
ten  per  cent  from  the  price  should  be 
made,  and  the  defendant  offered  evidence 
to  prove  that  this  forfeiture  was  intended 
by  the  parties  as  liquidated  damages,  it 
was  held  that  the  evidence  was  properly 
rejected.  Van  Buren  v.  Digges,  11  How. 
461,  13  L.  Ed.  771. 

21.  See  the  title  INSURANCE,  vol.  7, 
p.  66. 

2a.  See  the  title  GAMBLING  CON- 
TRACTS, vol.  6,  p.  542. 

23.  See  the  title  PARTNERSHIP. 

24.  See  the  title  CARRIERS,  vol.  3, 
p.  556. 
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contracts  of  sale,^^  letters  of  credit,^  contracts  to  repay  money  borrowed,*^  con- 
tracts fixing  the  amount  due  under  a  prior  contract^®  and  contracts  between 
Indian  nations.^^ 

In  Pennsylvania  where  there  is  no  court  of  chancery,  the  courts  admit  parol 
proof  to  affect  written  contracts,  to  a  greater  extent  than  is  sanctioned  in  the 
states  where  a  chancery  jurisdiction  is  exercised.^o  But  even  there,  in  the  ab- 
sence of  fraud  or  mistake,  parol  evidence  is  not  admissible  to  alter  the  plain  and 
unequivocal  terms  of  the  writing.s^ 

Estoppel  to  Object  to  Admissibility  of  Evidence. — ^Where  a  defendant  has 
testified  to  a  conversation  between  himself  and  the  plaintiffs,  concerning  a  writ- 
ten agreement  before  it  was  made,  he  is  estopped  to  object  to  .the  plaintiffs  sub- 
mitting to  the  jury  their  understanding  of  such  conversation.^^ 

2.  Assignments. — The  rule  that  parol  evidence  is  not  admissible  to  vary  the 
terms  of  a  written  instrument,  applies  to  assignments  in  writing.^^ 

3.  B11.LS  OF  Lading. — See  the  title  Bili.  of  Lading,  vol.  3,  p.  232. 

4.  Bills,  Notes  and  Checks. — The  general  rule  that  parol  evidence  is  in- 
admissible to  vary,  qualify,  contradict,  add  to,  or  subtract  from,  the  absolute 


85.     See    the     titles     SALES;     WAR- 
RANTY. 

26.  See  the  title  LETTERS  OF 
CREDIT,  vol.  7,  p.  854. 

87.  Contract  to  repay  money  borrowed. 
—In  November,  1863,  during  the  rebellion, 
Confederate  notes  being  then  so  much 
depressed  in  market  value  that  in  Rich- 
mond, Virginia,  $3,260  of  them  were  worth 
but  $204  in  gold  coin,  G.,  a  Swiss,  at  the 
time  resident  in  Richmond,  but  desirous 
to  go  to  Europe — to  escape  to  which 
through  the  rebel  lines  was  then  extremely 
difficult — agreed  to  lend  C,  an  American, 
resident  in  Richmond,  the  sum  of  $3,260  in 
the  Confederate  notes,  and  C.  borrowed  the 
said  sum  in  such  notes.  C.  executed  his 
bond  to  G.,  by  which  it  was  agreed  that  the 
money  was  not  to  become  due  and  payable 
until  the  Civil  War  should  be  ended  (during 
which  no  interest  should  be  chargeable), 
nor  become  payable  then  unless  demand 
was  made  for  it;  and,  moreover,  that  if 
C.  was  not  at  that  time  prepared  to  pay 
the  said  sum,  he  should  have  a  right  to 
retain  it  for  two  years  longer,  when  it 
should  become  absolutely  payable.  The 
bond  continued:  "And  upon  this  further 
condition,  that  at  any  time  after  the  1st 
day  of  April,  1864,  and  during  the  continu- 
ance of  said  war,  if  the  said  G.,  or  any 
attorney  in  fact  duly  authorized  by  him 
to  receive  payment  of  said  sum,  shall  be 
present  in  person  in  the  city  of  Richmond, 
I  shall  have  the  right  (if  I  elect  to  do  so) 
to  tender  said  sum,  without  interest 
thereon,  to  said  G.,  in  person,  or  to  his 
said  attorney  in  fact  in  person,  in  said 
city,  in  current  bankable  funds;  and  upon 
such  tender  being  made  the  said  G.  or  his 
said  attorney  in  fact  shall  be  bound  to 
receive  the  same  in  full  payment  and  sat- 
isfaction of  this  obligation,  and  there- 
upon the  said  obligation  shall  be  sur- 
rendered and  canceled.  But  said  tender 
is  not  to  be  made  except  to  said  G.  or  his 
said  attorney  in  fact  in  person,  in  the  city 
aforesaid."  It  was  held  that  there  was  no 
ambiguity  in  the  contract,  and,  therefore. 


no  occasion  to  introduce  parol  evidence 
to  show  that  it  was  part  of  the  contract 
that  after  the  1st  of  April,  1864,  the  war 
then  continuing,  G.  should  be  in  Richmond 
or  have  an  attorney  in  fact  there  to  re- 
ceive payment  for  him  of  the  money  due 
on  the  bond.  Gavinzel  v.  Crump,  22  Wall. 
308,  22   L   Ed.  783. 

88.  An  absolute  agreement  fixing  the 
amount  due  under  a  prior  contract  cannot 
be  reduced  by  parol  evidence  to  a  mere 
offer  that  in  a  certain  contingency  the 
creditor  would  accept  the  sum  specified 
in  full  for  the  sum  provided  in  the  origi- 
nal contract.  Johnson  v.  St.  Louis,  etc., 
R.  Co.,  141  U.  S.  602,  612,  35  L.  Ed.  876. 

89.  Cbiiitract  between  Cherokee  and 
Delaware  nations. — On  April  8th,  1867,  an 
agreement  was  made  between  the  Chero- 
kee Nation  and  the  Delaware  Nation  to 
the  effect  that  the  registered  Delawarcs 
should  be  allotted  so  many  acres  per  in- 
dividual in  the  Cherokee  land  for  a  cer- 
tain price  and  that  all  such  Delawares 
should  hold  such  land  upon  the  same 
terms  as  the  native  Cherokees  and  that 
all  their  children  should  be  incorporated 
into  the  Cherokee  Nation.  It  was  held 
that  parol  evidence  of  the  understanding 
of  the  parties  was  incompetent  to  con- 
tradict the  agreement.  Delaware  Indians 
V,  Cherokee  Nation,  193  U.  S.  127,  140,  48 
L.  Ed.  646. 

80.  Rule  in  Pennsylvania. — ^United  States 
Bank  v,  Dunn,  6  Pet.  51,  8  L  Ed.  316. 

31.  Bast  V.  Bank,  101  U.  S.  93,  96,  25 
L  Ed.  794. 

88.  Estoppel  to  object  to  admissibilinr 
of  evidence. — Bogk  v,  Gassert,  149  U.  S. 
17,  25,  37  L.  Ed.  631. 

38.  Where  there  was  an  assignment  by 
an  employee  in  the  treasury  department, 
to  such  department  and  its  bureaus,  of  a 
right  to  make  and  use  machines  contain- 
ing the  improvements  of  the  patentee  to 
the  end  of  the  term,  for  which  the 
letters  were  granted,  it  was  held  that 
such  agreement  could  not  be  varied 
by  parol  evidence  that  it  was  to  terminate 
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terms  of  a  written  contract,  applies  to  negotiable  instruments,  and  to  indorse- 
ments thereon.®* 

5.  Certificates  of  Stock. — See  the  title  Stock  and  Stockhoi^ders. 

6.  Charter  Parties. — See  the  title  Ships  and  Shipping. 

7.  Deeds  of  Conveyance. — A  deed  of  conveyance  cannot  be  contradicted  or 
explained  by  parol  testimony  ,-35  nor  is  parol  evidence  admissible  to  enlarge  or 
change  the  legal  estate  of  the  grantee  against  the  plain  words  of  the  instrument.** 

8.  Mortgages  and  Deeds  of  Trust. — See  the  titles  Chattel  Mortgages,  voL 
3,  p.  699 ;  Mortgages  and  Deeds  of  Trust,  vol.  8,  p.  452. 

9.  Releases. — See  the  title  Release. 

10.  Wills.— See  the  title  Wills. 

IV.  Limitations  of  and  Exceptions  to  Bole. 

A.  In  General. — The  rule  that  parol  testimony  is  not  admissible  to  vary,  con- 
tradict, add  to  or  qualify  the  terms  of  a  written  instrument,  is  subject  to  nu- 
merous qualifications,  as  well  established  as  the  general  principle  itself.**^ 

Thns  extrinsic  evidence  is  admissible  to  interpret  and  make  certain 
the  terms  of  a  written  agreement.38  But  as  a  general  rule,  there  must  be  am- 
biguity or  uncertainty  upon  the  face  of  a  written  instrument,  arising  out  of  the 
terms  used  by  the  parties,  in  order  to  justify  the  admission  of  extraneous  evi- 
dence.'® And,  when  admissible,  it  must  be  limited  in  its  effect  to  the  clearing  up 
of  the  obscurity .*<> 


upon  the  discharge  of  the  patentee  from 
the  employment  of  the  government.  Mc- 
Alcer  V,  United  States,  160  U.  S.  424,  37 
L.  Ed.  1130.  See  the  title  ASSIGN- 
MENTS, vol.  2,  p.  597. 

84.  Negotiable  instruments. — In  an  ac- 
tion on  a  bill  of  exchange  b^  a  bona  fide 
holder  thereof,  against  atl  mdorser,  evi- 
dence that  another  person  had  an  interest 
in  the  consideration  for  which  the  bill 
was  indorsed,  is  inadmissible,  as  it  would 
be  an  attempt  to  prove  a  different  bar- 
S^ain  and  agreement  from  the  tenor  of  the 
bill  and  indorsement,  when  the  bill  was 
given  or  transferred.  Evans  v.  Gee,  11 
Pet.  80,  83,  9  L.  Ed.  639.  See  the  titles 
BILLS,  NOTES  AND  CHECKS,  vol.  3, 
p.  257;  OFFICERS  AND  AGENTS  OF 
PRIVATE  CORPORATIONS,  vol.  8,  p. 
^57. 

S6.  Deeds  of  convesrance. — Faw  vl 
Marsteller,  2  Cranch  10,  29,  2  L.  Ed.  191. 

Se.  Smith  V.  McCann,  24  How.  398,  406, 
16   L.   Ed.   714. 

The  description  in  a  deed  of  the  land 
thereby  conveyed,  if  it  is  a  complete  iden- 
tification of  the  land,  cannot  be  controlled 
by  the  declarations  of  the  parties,  or  by 
proof  of  the  negotiations  or  agreements 
on  which  the  deed  was  executed.  Parker 
V.  Kane,  22  How.  1,  18,  16  L.  Ed.  286. 

Where  a  deed  of  conveyance  expressly 
reserves  certain  property,  parol  evidence 
that  the  grantor  at  the  time  of  the  execu- 
tion of  the  deed  did  not  assert  verbally 
his  right  to  the  property  so  reserved,  is 
not  admissible.  Hornbuckle  v,  Stafford, 
111  U.  S.  389,  394,  28  L.  Ed.  468. 

In  an  action  of  ejectment,  where  ref- 
erence is  made  in  the  deeds  under  which 
the  land  is  claimed  to  a  recorded  plat, 
evidence   to   show   that   such  plat   differs 


from  the  original  plat  is  not  admissible. 
Jones  V.  Johnston,  18  How.  150,  153,  1» 
L.  Ed.  320.  See  the  titles  DEEDS,  vol. 
5,  p.  245;  DOCUMENTARY  EVI- 
DENCE, vol.  5,  p.  450;  VENDOR  AND 
PURCHASER. 

37.  Rule  excluding  parol  evidence  sub- 
ject to  numerous  qualifications. — Fire  Ins. 
Ass'n  V.  Wickham,  141  U.  S.  564,  576,  35 
L.  Ed.  860. 

38.  Extrinsic  evidence  admissible  to  in- 
terpret and  explain  terms  of  agreement — 
Lonergan  v.  Buford,  148  U.  S.  581,  588, 
37  L.  Ed.  569;  Bradley  r.  Washii)gton,  etc., 
Steam-Packet  Co.,  13  Pet.  89,  99,  10  L. 
Ed.  72;  Lowrey  v.  Hawaii,  206  U.  S.  206, 
221,  51  L.  Ed.  1026. 

Parol  evidence  is  admissible  to  explain 
any  doubt  as  to  the  meaning  of  the  lan- 
guage of  a  written  contract.  Case  Mfg. 
Co.  V.  Soxman,  138  U.  S.  431,  438,  34  L. 
Ed.  1019;  Effinger  v.  Kenney.  115  U.  S. 
566,  571,  29  L.  Ed.  495;  Belcher  v.  Linn, 
24  How.  508,  525,  16  L  Ed.  754. 

The  purpose  of  the  admission  of  parol 
evidence  in  such  a  case,  is  to  ascertam  by 
this  medium  of  proof  the  intention  of  the 
parties,  where,  without  the  aid  of*  such 
evidence,  that  could  not  be  done  so  as 
to  give  a  just  interpretation  to  the  con- 
tract. Bradley  v.  Washington,  etc.,  Steam- 
Packet  Co.,  13  Pet.  89,  99,  10  L.  Ed.  72; 
Lowrey  v.  Hawaii,  206  U.  S.  206,  221,  51 
L.   Ed.   1026. 

39.  Conditions  of  and  limitation  upon 
admission. — Oelricks  v.  Ford,  23  How.  49, 
63.  16  L.  Ed.  534. 

40.  Oelricks  v.  Ford,  23  How.  49,  63, 15 
L  Ed.  534. 

"You  may  explain,  but  you  cannot  alter, 
a  written  contract,  by  parol  testimony.  A 
case   of   explanation   implies    uncertainty. 
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Patent  and  Latent  Ambiguities. — A  distinction  is  made  between  a  patent 
ambiguity,  that  is,  one  apparent  on  the  face  of  the  instrument,*^  and  a  latent 
ambiguity,  that  is,  one  not  apparent  on  the  face  of  the  instrument,  but  arising 
from  extrinsic  evidence,*  ^  and  it  is  held  that  extrinsic  evidence  is  not,  as  a  gen- 
eral rule,  admissible  to  explain  the  former,*^  but  is  admissible  to  explain  the 
latter.**  It  has  been  suggested  that  it  would,  perhaps,  be  a  more  convenient,  and 
certainly  a  more  intelligible  distribution  of  the  doctrine  on  this  subject,  iiF  the 
cases  were  divided  into  positive,  relative  and  mixed  ambiguities;  the  positive 
corresponding  to  the  patent;  and  the  relative  to  the  latent  ambiguities  of  the 
authors  who  treat  of  the  subject.  The  mixed  would  consist  of  those  cases  in 
which,  although  the  ambiguity  is  suggested  on  the  face  of  the  instrument,  the 
face  of  the  instrument  also  suggests  the  medium  by  which  the  ambiguity  may  be 
removed.*** 

Section  628  of  the  Montana  code  of  civil  procedure,  which  excludes  ex- 
trinsic evidence  of  a  written  agreement,  does  not  exclude  parol  evidence  to  ex- 
plain an  extrinsic  ambiguity  in  such  an  agreement.*® 

Surrounding  Circumstances. — In  construing  a  written  instrument  the  at- 
tendant and  surrounding  circumstances,  at  the  time  it  was  made,  are  competent 
evidence  for  the  purpose  of  placing  the  court  in  the  same  situation,  and  giving 
it  the  same  advantages  for  construing  the  instrument,  which  were  possessed  by 
the  actors  themselves.**^    Whatever  be  the  nature  of  the  document  under  review,. 


ambiguity  and  doubt,  upon  the  face  of  the 
writing."  O'Hara  v.  Hall,  4  Dall.  340,  1 
L.  Ed.  858. 

Alleged  admission  in  a  letter. — Parol 
evidence  is  admissible  to  explain  the  lan- 
guage of  a  letter  which  is  in  evidence,  al- 
leged to  constitute  an  admission  of  a  cer- 
tain fact,  where  such  admission  might 
be,  but  is  not  necessarily  to  be,  inferred 
from  such  language.  West  v.  Smith,  101 
U.  S.  263,  25  L.  Ed.  809. 

41.  Patent  and  latent  ambiguities  de- 
fined and  distinguished. — Bradley  v.  Wash- 
ington, etc.,  Steam-Packet  Co.,  13  Pet.  89, 
10  L.  Ed.  72;  Barry  v,  Coombe,  1  Pet.  640, 
652,  7  L.   Ed.   295. 

4S.  Bradley  v.  Washington,  etc.,  Steam- 
Packet  Co.,  13  Pet.  89,  10  L.  Ed.  72; 
Barry  v.  Coombe,  1  Pet.  640,  652,  7  L.  Ed. 
295. 

_  "  'Ambiguitas  patens,*  says  Lord  Bacon, 
'is  that  which  appears  to  be  ambiguous 
upon  the  deed  or  instrument;  latens  is 
that  which  seemeth  certain  and  without 
ambiguity,  for  anything  that  appeareth 
upon  the  deed  or  instrument;  but  there  is 
some  collateral  matter  out  of  the  deed 
that  breedeth  the  ambiguity.*'*  Deery  v, 
Cray,  10  Wall.  263,  270,  19  L.  Ed.  887. 

43.  Extrinsic  evidence  not  admissible 
to  explain  a  patent  ambiguity. — Bradley 
V.  Washington,  etc.,  Steam-Packet  Co., 
13  Pet.  89,  10  L.  Ed.  72.  But  see  Troy 
Iron,  etc..  Factory  v.  Corning,  14  How. 
193,  217.  14  L.  Ed.   383. 

44.  Extrinsic  evidence  admissible  to  ex- 
plain a  latent  ambiguity. — Bradley  v. 
Washington,  etc.,  Steam-Packet  Co.,  13 
Pet.  89.  10  L.  Ed.^  72;  United  States 
Bank  v.  Dunn,  6  Pet.  51,  8  L.  Ed.  316; 
Boardman  v.  Reed,  6  Pet.  328,  329,  8  L. 
Ed.  415;  Home  Ins.  Co.  v.  Baltimore 
Warehouse  Co.,  93  U.  S.  527,  541,  23  L. 


Ed.  868;  Williams  v.  Morris,  95  U.  S.  444,. 
456,  24  L.  Ed.  360;  Clay  v.  Field,  138  U. 
S.  464,  480,  34  L.  Ed.  1044;  Troy  Iron,  etc.,. 
Factory  v.  Corning,  14  How.  193,  217,  14 
L.  Ed.  383.  See,  also,  Delaware  Indians 
V.  Cherokee  Nation,  193  U.  S.  127,  141,  4a 
L.   Ed.  646. 

"As  a  latent  ambiguity  is  only  disclosed 
by  extrinsic  evidence,  it  may  be  removed 
by  extrinsic  evidence.*'  Patch  v.  White,. 
117  U.  S.  210,  217,  29  L.  Ed.  860;  Gilmer 
V,  Stone,  120  U.  S.  586,  590,  30  L.  Ed.  734. 
See,  also,  Bradley  v.  Washington,  etc.,. 
Steam-Packet  Co.,  13  Pet.  89,  10  L.  Ed. 
72;  Barry  v.  Coombe,  1  Pet.  640,  652,  T 
L.  Ed.  295. 

45.  Suggested  classification  of  ambigui> 
ties. — Barry  v.  Coombe,  1  Pet.  640,  652,  T 
L.  Ed.  295. 

46.  Parol  evidence  to  explain  extrinsic 
ambiguity  not  excluded  by  Montana  stat- 
ute.—Bogk  V.  Gassert,  149  U.  S.  17,  24,  37 
L.   Ed.   631. 

47.  Evidence  of  surrounding  circum* 
stances  admissible. — Cavazos  v.  Trevino,. 
6  Wall.  773,  784,  18  L.  Ed.  813;  Good  v. 
Martin,  95  U.  S.  90,  95,  24  L.  Ed.  341;  Fire 
Ins.  Ass*n  v.  Wickham,  141  U.  S.  564, 
577,  35  L.  Ed.  860. 

In  an  action  upon  a  written  contract,, 
evidence  of  the  surrounding  circumstances 
is  admissible  to  determine  its  meanings 
Mobile,  etc.,  R.  Co.  v.  Jurey,  111  U.  S. 
584,  592,  28  L.  Ed.  527;  Bradley  v.  Wash- 
ington, etc.,  Steam-Packet  Co.,  13  Pet.  89,. 
101,  10  L.  Ed.  72;  Good  v.  Martin,  95  U. 
S.  90,  95,  24   L.   Ed.   341. 

In  the  case  either  of  a  latent  or  a  patent 
ambiguity,  evidence  of  collateral  facts^ 
and  the  circumstances  in  which  the  par- 
ties were  placed  when  the  agreement  was 
made,  may  be  given  in  evidence.  In  the 
first  case,  to  ascertain  something  extrinsic 
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the  object  is  to  discover  the  intention  of  the  writer  as  evidenced  by  the  words  he 
has  used;  and,  in  order  to  do  this,  the  judge  must  put  himself  in  the  writer's 
place,  and  then  see  how  the  terms  of  the  instrument  affect  the  property  or  sub- 
ject matter^®  With  this  view,  extrinsic  evidence  miist  be  admissible  of  all  the 
circumstances  surrounding  the  author  of  the  instrument*®  The  object  and  ef- 
fect of  such  evidence  are  not  to  contradict  or  vary  the  terms  of  the  instrument, 
but  to  enable  the  court  to  arrive  at  the  proper  conclusion  as  to  its  meaning  and 
the  understanding  and  intention  of  the  parties.**® 

Section  628  of  the  Montana  code  of  civil  procedure,  whiph  excludes  ex- 
trinsic evidence  of  the  terms  of  a  written  agreement,  does  not  exclude  parol 
evidence  of  the  circumstances  under  which  the  agreement  was  made,  or  to 
which  it  relates,  as  defined  in  §  632.*^^ 

Agreement  upon  Which  Deed  Is  Founded. — If  a  deed  be  ambiguously 
expressed  in  such  a  manner  that  it  is  difficult  to  give  it  a  construction,  the  agree- 
ment of  the  parties  upon  which  it  is  founded  may  be  referred  to  as  an  aid  in 
expounding  the  ambiguity .^^  g^t  if  the  deed  is  so  expressed  that  a  reasonable 
construction  may  be  given  to  it,  and  when  so  given  it  does  not  plainly  appear  to 
be  at  variance  with  the  agreement,  then  the  latter  is  not  to  be  regarded  in  its 
construction** 

Practical  Interpretation  of  Parties. — Evidence  of  the  practical  interpre- 
tation which  the  parties,  by  their  conduct,  have  given  to  a  written  instrument,  is 
admissible.** 

Subsequent  Agreements. — Oral  agreements  by  the  parties  to  a  written  con- 
tract, made  subsequent  to  the  execution  of  the  contract,  on  a  new  and  valuable 
consideration,  and  before  the  breach  of  the  contract,  may,  if  not  within  the  stat- 
ute of  frauds,  have  the  eflfect  to  enlarge  the  time  of  performance  of  the  contract, 
or  may  vary  any  other  of  its  terms,  or  may  waive  and  discharge  it  altogether.** 


or  matter  out  of  the  instrument  where 
there  is  no  ambiguity  from  the  language 
of  it  and  in  the  other  when,  from  defect- 
ive terms,  the  intention  of  the  parties 
may  not  be  collected  from  them.  Troy 
Iron,  etc..  Factory  v.  Corning,  14  How. 
m  217,  14  L.   Ed.  383. 

Evidence  of  the  attending  circumstances 
under  which  an  indorsement  on  a  promis- 
sory note  was  made,  is  admissible  to 
show  the  character  of  the  indorsement  and 
the  nature  of  the  indorser's  liability.  Rey 
V.  Simpson,  22  How.  341,  16  L.  Ed.  260. 

As  to  the  admissibility  of  extrinsic  evi- 
dence to  show  the  agreement  as  to  lia- 
bility of  parties  to  negotiable  instruments, 
see  the  title  BILLS,  NOTES  AND 
CHECKS,  vol.  3,  p.  344. 

48.  Taylor,  Evid.,  §  1082,  quoted  in 
Reed  V.  Insurance  Co.,  95  U.  S.  23,  31,  24 
L.  Ed.  348. 

A  written  instrument  may  be  read  in 
view  of  the  subject  matter  and  the  at- 
tendant circumstances,  in  order  more  per- 
fectly to  understand  the  meaning  and  in- 
tent of  the  parties.  West  v.  Smith,  101 
U.  S.  263,  271,  25  L.  Ed.  809. 

"It  is  a  fundamental  rule  that  in  the 
construction  of  contracts  the  courts  may 
look  not  only  to  the  language  employed, 
but  to  the  subject  matter  and  the  sur- 
rounding circumstances,  and  may  avail 
themselves  of  the  same  light  which  the 
parties  possessed  when  the  contract  was 
made."  Mcrriam  v.  United  States,  107  U. 
S.  437,    441,    27    L.  Ed.  531;    Moran     v. 


Prathcr,  23  Wall.  492,  401,  23  L.  Ed.  121; 
Rey  V.  Simpson,  22  How.  341,  350,  16  L. 
Ed.   260. 

If  there  be  ambiguity  in  a  written  con- 
tract, resort  may  be  had  to  the  situation  of 
the  parties  and  the  circumstances  under 
which  it  was  entered  into  for  the  purpose, 
not  of  changing  the  writing,  but  of  fur- 
nishing light  by  which  to  ascertain  its  ac- 
tual significance.  Walker  v.  Brown,  165 
U.  S.  654,  668,  41  L.  Ed.  865.  Sec  the  title 
CONTRACTS,  vol.  4,  p.  571. 

49.  Taylor,  Evid.,  §  1082,  quoted  in  Reed 
V,  Insurance  Co.,  95  U.  S.  23,  31,  24  L. 
Ed.  348. 

50.  Cavazos  v.  Trevino,  6  Wall.  773,  784, 
18  L.  Ed.  813. 

51.  Parol  evidence  of  surrounding  cir- 
cumstances not  excluded  by  Montana 
statute.— Bogk  v.  Gassert,  149  U.  S.  17, 
24,  37  L.  Ed.  631. 

52.  Agreement  upon  which  deed  is 
founded.— Walden  v.  Skinner,  101  U.  S. 
577,  584,  25  L.  Ed.  963. 

58.  Walden  v.  Skinner,  101  U.  S.  577, 
584,  25   L.   Ed.  963. 

54.  Evidence  of  conduct  of  parties, 
showing  practical  inteipretation,  admis- 
sible.— ^Cavazos  v.  Trevino,  6  Wall.  773, 
785,   18    L.   Ed.   813. 

55.  Subsequent  oral  agreement  may 
vary  terms  of  written  contract,  or  dis- 
charge it  altogether. — Hawkins  v.  United 
States,  96  U.  S.  689,  24  L.  Ed.  607;  Tea! 
V.  Bilby,  123  U.  S.  572,  578,  31  L.  Ed.  263; 
Fresh  v.  Gilson,  16  Pet.  327,    335,    10  L. 
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Therefore,  the  rule  that  parol  evidence  is  not  admissible  to  contradict  or  vary  the 
terms  of  a  written  instrument  is  not  infringed  by  the  admission  of  oral  evidence 
to  prove  a  new  and  distinct  agreement  upon  a  new  consideration,  whether  it  be 
as  a  substitute  for  the  old  or  in  addition  to  and  beyond  it.**®  Indeed  the  most 
solemn  contracts  under  seal,  where  the  statute  of  frauds  is  not  involved,  may  be 
changed  or  abrogated  by  a  new  parol  agreement,  express  or  implied.***^ 

Legal  presnmptions  drawn  by  the  courts  independently  of  or  against  the 
words  of  an  instrument  may  be,  in  some  instances,  repelled  by  extrinsic  evi- 
dence.^® 

Production  of  the  Writing  an  Essential  Prerequisite  to  Admission  of 
Parol  Evidence. — Parol  evidence,  bearing  upon  written  contracts  and  papers, 
ought  not  to  be  admitted  in  evidence,  without  the  production  of  such  written  con- 
tracts or  papers;  so  as  to  citable  both  the  court  and  the  jury  to  see  whether  or 
not  the  admission  of  the  parol  evidence,  in  any  manner,  will  trench  upon  the 
rule  that  parol  evidence  is  not  admissible  to  vary  or  contradict  written  instru- 
ments.*^* 

B.  Identity  of  Persons. — ^The  identity  of  a  person  signing  a  written  contract 
by  his  initials  only,  may  be  established  by  extraneous  evidence.®*^  In  an  action 
brought  by  persons  claiming  title  to  land  under  the  heirs  of  one  Charles  Willing, 
where  entries  in  a  register  of  burials  and  in  a  family  Bible  introduced  in  evi- 
dence showed  that  one  Charles  Willing  died  in  1788,  it  was  held  that  parol  evi- 
dence was  admissible  to  show  that  the  Charles  Willing  under  whom  the  com- 
plainants claimed  died  in  1798.^^ 

0.  Relations  Between  the  Parties. — Pa^ol  evidence  is  admissible  to  prove 
facts  and  circumstances  respecting  the  relations  of  the  parties.^^ 

Relations  between  Parties  When  Power  of  Attorney  Was  Executed. — 
A  question  may  be  asked  a  witness  in  order  to  show  the  relations  existing  be- 
tween the  parties  at  the  time  an  authority  given  by  a  power  of  attorney  was 
acted  on,  although  the  answer  tends  to  prove  liability  on  a  written  contract  ex- 
ecuted under  that  authority .^^ 


Ed.  982;  Emerson  v.  Slater,  22  How.  28, 
16  L.  Ed.  360;  Piatt  v.  United  States,  22 
Wall.  496,  506,  22  L.  Ed.  858;  The  Dela- 
ware, 14  Wall.   579,  603,  20  L.   Ed.  779. 

56.  Oral  evidence  admissible  to  prove 
a  subsequent  agreement. — Piatt  v.  United 
States,  22  Wall.  496,  506,  22  L.  Ed.  858. 

"If  subsequent  and  involving  the  same 
subject  matter,  it  is  immaterial  whether 
the  new  agreement  be  entirely  oral  or 
whether  it  refers  to  and  partially  or  to- 
tally adopts  the  provisions  of  the  written 
contract,  provided  the  old  agreement  be 
rescinded  and  abandoned."  Piatt  v. 
United  States,  22  Wall.  496,  506,  22  L. 
Ed.  858. 

57.  Contract  under  seal  may  be  changed 
or  abrogated  by  subsequent  parol  agree- 
ment—Railroad Co.  V,  Trimble,  10  Wall. 
367,  383,  19  L.  Ed.  948. 

"Notwithstanding  what  was  said  in  some 
of  the  old  cases,  it  is  now  recognized  doc- 
trine that  the  terms  of  a  contract  under 
seal  may  be  varied  by  a  subsequent  parol 
agreement.  Certainly,  whatever  may  have 
been  the  rule  at  law,  such  is  the  rule  in 
equity.  .  Dearborn  v.  Cross,  7  Cow.  (N.  Y.) 
48;  Lc  Fevre  v.  Le  Fevre.  4  Serg,  &  R. 
(Pa.)  241;  Fleming  v.  Gilbert,  3  Johns. 
(N.  Y.)  527.  These  are  cases  at  law. 
Numerous  others  might  be  cited.  The 
rule  in  equity  is  undoubted."  Canal  Co. 
V.  Ray,  101  U.  S.  522,  526,  25  L.  Ed.  792. 


58.  Admissibility  of  extrinsic  evidence 
to  repel  legal  presumptions. — Coulam  v, 
Doull,  133  U.  S.  216,  230,  33  L-  Ed.  596. 

59.  Production  of  writing  essential  pre- 
requisite to  admission  of  parol  evidence. 
— Philadelphia,  etc.,  R.  Co.  v,  Stimpson, 
14  Pet.  448,  10  L.  Ed.  535. 

00.  Identity  of  person  signing  contract 
by  his  initials  only. — Salmon  Falls  Mfg. 
Co.   V.  Goddard,  14  How.  446, 14   L.  Ed.  493. 

61.  Evidence  to  identifjr  person  under 
whom  title  to  land  is  claimed. — Lewis  v, 
Marshall,  5  Pet.  470.  476,  8  L.  Ed.  195. 
Such  evidence  was  neld  not  to  be  con- 
tradictory to  the  entries  in  the  register 
and  Bible,  but  to  show  that  there  must  , 
have  been  two  persons  named  Charles 
Willing  who  died  at  the  periods  stated, 
and  that  the  latter  was  tne  person  in 
whose  name  the  title  set  up  by  the  com- 
plainants  originated. 

62.  Facts  and  circumstances  respecting 
relations  of  parties. — ^West  v.  Smith,  101 
U.  S.  263,  272,  25  L*  Ed.  809, 

Evidence  of  the  circumstances  out  of 
which  a  written  contract  grew  and  which 
surrounded  its  adoption,  is  admissible  for 
the  purpose  of  ascertaining  the  standpoint 
of  the  parties  in  relation  to  the  subject 
matter.  Reed  v.  Insurance  Co.,  95  U.  S. 
23,  30,  24  L.  Ed.  348. 

63.  Relations  between  parties  when 
power  of  attorney  was  executed. — Runkle 
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Where  the  relations  of  the  parties  to  a  corporation  were  evidenced  by 
stock  certificates  it  was  held  that  the  testimony  of  others  was  admissible  to 
show  that  they  were  joint  owners.^* 

Evidence  to  show  that  a  blank  indorsement  of  a  promissory  note  by  a 
third  party  was  made  before  the  instrument  was  indorsed  by  the  payee  or  de- 
livered to  take  effect  is  admissible.®*^ 

D.  Beal  Party  in  Interest — 1.  In  General. — If  a  written  contract  fails  to 
designate  the  real  party  to  the  contract,  extrinsic  evidence  is  admissible  to  show 
who  the  real  party  is.®® 

2.  Written  Contract  Made  by  Agent  in  His  Own  Name. — Where  a  con- 
tract in  writing  is  made  by  an  agent  in  his  own  name  parol  evidence  is  admissible 
to  show  that  the  agent  was  acting  for  an  undisclosed  principal.®*^  This  rule 
applies  to  a  negotiable  instrument  as  well  as  to  an  ordinary  simple  contract.®® 
Such  evidence  does  not  deny  that  the  contract  binds  him  whom  on  its  face  it 
purports  to  bind ;  but  shows  that  it  also  binds  another,  by  reason  that  the  act  of 
the  agent  is  the  act  of  the  principal.®*  The  agent  himself,  in  such  case,  will  not 
be  allowed  to  contradict  the  writing  by  proving  that  he  was  contracting  only  as 
agent.''<> 


V,  Burnham,  153  U.  S.  216,  217,  224,  38  L. 
Ed.   694. 

84.  Relations  of  parties  to  a  corpora- 
tion,r— Beardslcy  v.  Beardsley,  138  U.  S. 
262,  268,  34  L.  Ed.  928. 

65.  Evidence  to  show  character  of  in- 
dorsement of  note. — Good  v.  Martin,  95 
U.  S.  90,  96,  24  L.   Ed.   341. 

As  to  the  admissibility  of  extrinsic  evi- 
dence to  show  the  real  relation  of  the 
parties  to  a  promissory  note,  see  the  title 
BILLS,  NOTES  AND  CHECKS,  vol.  3, 
p.  345. 

66.  Real  party  to  contract— Home  Ins. 
Co.  V.  Baltimore  Warehouse  Co.,  93  U. 
S.  527,  542,  23  L-  Ed.  868;  California  Ins. 
Co.  V.  Union  Compress  Co.,  133  U.  S.  387, 
409.    33    L.    Ed.   730. 

For  the  application  of  this  rule  to  in- 
surance contracts,  see  the  title  INSUR- 
ANCE, vol.  7,  p.  66. 

"Parol  evidence  is  always  necessary  to 
show  that  the  party  sued  is  the  party 
making  the  contract,  and  bound  by  it; 
whether  he  does  so  in  his  own  name,  or 
in  that  of  another,  or  in  a  feigned  name, 
and  whether  the  contract  be  signed  by 
his  own  hand  (or  that  of  an  agent)  are 
inquiries  not  different  in  their  nature  from 
the  question.  Who  is  the  person  who  has 
just  ordered  goods  in  a  shop?  If  he  is 
sued  for  the  price,  and  his  identity  made 
out,  the  contract  is  not  varied  by  appear- 
ing to  have  been  made  by  him  in  a  name 
not  his  own."  Lord  Denman  in  True- 
man  V.  Loder,  11  Ad.  &  Ell.  589,  quoted 
with  approval  in  Salmon  Falls  Mfg.  Co. 
V.  Goddard,  14  How.  446,  455,  14  L.  Ed. 
493.  See  post,  "Written  Contract  Made 
by  Agent  in  His  Own  Name,"  IV.  D,  2. 

Where  title  to  real  estate  is  taken  in 
the  name  of  one  person  and  the  consid- 
eration paid  by  another  parol  evidence  is 
admissible  to  show  whose  money  was  ac- 
tually paid  for  the  property.  Ducie  v. 
Ford,  138  U.  S.  587,  592,  34  L.  Ed.  1091. 
See  the  titles  TRUSTS  AND  TRUS- 
TEES; VENDOR  AND  PURCHASER 


67.  Evidence  admissible  to  show  that 
a^ent  was  acting  for  undisclosed  prin- 
cipal.— Salmon  Falls  Mfg.  Co.  v.  God- 
dard, 14  How.  446,  454,  14  L.  Ed.  493; 
Mechanics*  Bank  v.  Bank,  5  Wheat.  326, 
5  L.  Ed.  100;  Ford  v.  Williams,  21  How. 
287,  289,  16  L.  Ed.  36;  Baldwin  v.  Bank.  1 
Wall.  234,  241,  17  L.  Ed.  534.  See,  also. 
New  Jersey  Steam  Nav.  Co.  v.  Merchants' 
Bank.  6  How.  344,  381,  12  L.  Ed.  465. 

68.  Rule  applies  to  a  negotiable  instru- 
ment—Baldwin V.  Bank,  1  Wall.  234,  17 
L.  Ed.  534;  Mechanics'  Bank  v.  Bank,  5 
Wheat.  326,  5  L.  Ed.  100;  Bradley  v, 
Washington,  etc.,  Steam-Packet  Co.,  13 
Pet.  89,  98,  10  L.  Ed.  72. 

Where  a  check  was  drawn  by  a  person 
who  was  a  cashier  of  an  incorporated 
bank,  and  it  appeared  doubtful  upon  the 
face  of  the  instrument  whether  it  was  an 
official  or  a  private  act,  parol  evidence 
was  held  to  be  admissible  to  show  that 
it  was  an  official  act.  Mechanics*  Bank  v. 
Bank,  5  Wheat.  326,  5  L.  Ed.  100.  The 
signature  of  the  promissor  in  this  case 
had  nothing  appended  to  it  to  show  that 
he  had  acted  in  an  official  character,  and 
yet  it  was  unhesitatingly  held  that  parol 
evidence  was  admissible  to  show  the  real 
character  of  the  transaction. 

Where  negotiable  paper  is  drawn  to  a 
person  by  name,  with  addition  of  "Cashier" 
to  his  name,  but  with  no  designation  of 
the  particular  bank  of  which  he  is  cashier, 
parol  evidence  is  admissible  to  show  that 
he  was  the  cashier  of  a  bank  which  is 
plaintiff  in  the  suit,  and  that  in  taking  the 
paper  he  was  acting  as  cashier  and  agent 
of  that  corporation.  Baldwin  v.  Bank,  1 
Wall.  234,  17  L.   Ed.   534. 

69.  Effect  of  evidenced—Ford  v.  Wil- 
liams, 21  How.  287,  289,  16  L.  Ed.  36; 
Baldwin  v.  Bank,  1  Wall.  234,  242,  17  L. 
Ed.  534. 

70.  Agent  cannot  show  that  he  was  con- 
tracting only  as  agent — Ford  v.  Williams, 
21  How.  287,  289,  16  L.  Ed.  36. 
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E.  Execution  and  Delivery — 1.  In  General. — ^All  that  pertains  to  the  ex- 
ecution of  a  written  instrument  is  necessarily  left  to  extrinsic  evidenced  ^ 

2.  Evidence  to  Show  Forgery. — It  is  always  open  to  show  that  an  instru- 
ment produced  in  evidence,  whether  in  an  action  at  law  or  in  a  suit  in  equity,  in 
support  of  a  claim  or  defense,  was  never  executed  by  the  person  whose  sig- 
nature it  bears,  but  that  it  is  a  simulated  and  forged  document,'^^ 

3.  Date  or  Time  op  Execution. — The  general  rule  of  law  that  parol  evi- 
dence cannot  be  received  to  contradict  a  written  contract,  does  not  apply  to  the 
date,  which,  though  forming  a  part  of  the  written  instrument,  may  be  contra- 
dicted whenever  it  is  material  to  the  issue  to  do  so.'^^  So,  also,  written  contracts, 
or  other  instruments  having  no  date  on  their  face,  may  have  the  time  of  their 
execution  proved  by  parol  or  other  competent  testimony.*^*  It  is  believed  that 
this  principle  would  be  applicable  to  any  instrument  in  writing  offered  to  a  jury 
on  an  issue  of  fact,  always  requiring,  however,  the  best  evidence  of  the  date  that 
exists.''*^ 

4.  Reading  Instrument  to  an  Unlettered  Person. — A  person  dealing  with 
an  unlettered  man  who  can  neither  read  nor  write,  and  taking  from  him  a  writ- 
ten contract  or  deed,  is  bound  to  show,  when  he  seeks  to  enforce  it,  that  it  or 
its  material  parts  were  read  and  fully  explained  to  the  party  before  it  was  ex- 
ecuted, and  that  he  fully  understood  its  meaning  and  effect,  and  parol  evidence  is 
admissible  for  this  purpose.*^®  If  this  fact  is  established  by  positive  and  unim- 
peached  testimony,  parol  evidence  cannot  be  received  to  show  that  the  contract 
was  different  from  that  expressed  in  the  writing,  or  that  nothing  was  at  that 
time  due  from  the  party  who  executed  the  instrument.*^*^ 

5.  Seal  oi?  a  Corporation. — ^Evidence  to  Overcome  Presumption  That 
Corporate  Seal  Was  Rightfully  Affixed. — The  prima  facie  presumption  is  that 
a  corporate  seal  affixed  to  a  deed  was  rightfully  affixed;  but  that  presumption 
may  be  repelled  by  parol  evidence.'^® 

Admission  in  Former  Suit  That  Instrument  Was  Sealed  with  Cor- 
porate Seal. — Evidence  of  an  admission  by  a  corporation  in  a  suit  to  which  it 


71.  Matters  pertaining  to  execution  of 
instruments  may  be  shown  by  extrinsic 
evidence. — Walden  v.  Skinner,  101  U.  S. 
577,  585,  25  L.  Ed.  963. 

72.  Extrinsic  evidence  admissible  to 
show  forgery. — Marsh  v.  Nichols,  etc.,  Co., 
128  U.  S.  605,  610,  32  L.  Ed.  538. 

As  to  the  admissibility  of  evidence  to 
show  that  an  instrument  was  antedated 
by  an  agent  after  his  power  had  been  re- 
voked, see  post,  "Date  or  Time  of  Execu- 
tion," IV,  E,  3.  Generally,  as  to  forgery, 
see  the  title  FORGERY  AND  COUN- 
TERFEITING, vol.  6,  p.  380. 

78.  Evidence  to  contradict  date  admis- 
sible—Gardner V.  The  Collector,  6  Wall. 
499,  508,  18  L.  Ed.  890;  Marsh  v.  Nichols, 
etc.,  Co.,  128  U.  S.  605,  610,  32  L.  Ed. 
538. 

Evidence  admissible  that  contract  was 
executed  and  delivered  subsequent  to  its 
date. — ^Where  a  contract  provides  that 
certain  work  shall  be  completed  within 
a  specified  number  of  days  "after  the  date 
of  the  execution  of  the  contract,"  parol 
evidence  is  admissible  to  prove  that  the 
contract  was  executed  and  delivered  on 
a  day  subsequent  to  its  date.  District  of 
Columbia  v.  Camden  Iron  Works,  181  U. 
S.  453,  461,  45   L.   Ed.  948. 

Antedating  by  an  agent  after  his  power 
has  been  revoked,  so  as  to  bind  his  prin- 


cipal,  partakes  of  the  character  of  for- 
gery, and  is  always  open  to  inquiry,  no 
matter  who  relies  upon  it.  Marsh  v, 
Nichols,  etc.,  Co.,  128  U.  S.  605,  611,  32 
L.  Ed.  538;  Anthony  v.  County  of  Jasper, 
101  U.  S.  693,  25  L.   Ed.   1005. 

74.  Time  of  execution  of  undated  in- 
strument.— Gardner  v.  The  Collector,  6 
Wall.  499,  508.  18  L.  Ed.  890.  See,  also, 
Marsh  v.  Nichols,  etc.,  Co.,  128  U.  S. 
605,  610,  32  L.  Ed.  538. 

75.  Instruments  to  which  principle  is 
applicable. — Gardner  v.  The  Collector,  6 
Wall.  499,  508,  18  L.  Ed.  890.  See  the 
title  BEST  AND  SECONDARY  EVI- 
DENCE, vol.  3,  p.  214. 

76.  Evidence  that  instrument  executed 
by  unlettered  person  was  read  to  him. — 
Selden  z/.  Myers,  20  How.  506,  15  L.  Ed. 
976. 

So  held  where  a  promissory  note  for 
the  payment  of  money  and  a  deed  for 
property,  in  trust,  to  secure  the  payment, 
were  so  taken.  Selden  v.  Myers,  20  How. 
506,  15   L,  Ed.  976. 

77.  Selden  v.  Myers,  20  How,  506,  15 
L.  Ed.  976. 

78.  Evidence  to  overcome  presumption 
that  corporate  seal  was  rightfully  afbxed. 
— Koehler  v.  Black  River  Falls  Iron  Co., 
2  Black  715,  717,  17  L.  Ed.  339. 
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was  a  party,  that  an  instrument  was  sealed  with  its  seal,  is  admissible  to  prove 
that  fact  in  a  subsequent  suit  brought  upon  such  instrument  J® 

6.  TiMK  OF  DELIVERY. — Parol  evidence  is  admissible  to  show  when  a  written 
contract  or  deed  was  delivered.®^ 

F.  Consideration. — Where  in  a  written  instrument  the  consideration  is 
stated,  but  the  statement  is  ambiguous,  or  is  wanting  in  particularity,  parol  or 
extrinsic  evidence  is  admissible  to  make  clear  what  the  parties  intended  the 
consideration  should  be.^^  So  evidence  may  be  given  of  a  consideration  not 
mentioned  in  a  deed,  provided  it  be  not  inconsistent  with  the  consideration  ex- 
pressed in  it.®2  The  fact  that  the  sum  of  one  dollar  is  mentioned  in  a  deed  as  the 
consideration,  does  not  preclude  the  admission  of  parol  evidence  to  show  what 
the  real  consideration  was.®^  Parol  evidence  is  admissible  to  show  that  a  simple 
contract  in  writing  was  not  supported  by  a  consideration.®*  But  in  an  action 
upon  a  sealed  instrument  in  a  court  of  law,  evidence  of  failure  of  consideration 
is  not,  as  a  general  rule,  admissible  for  the  purpose  of  avoiding  the  obligation,  as 


79.  Admission  in  former  suit  that  in- 
strument was  sealed  with  corporate  seal. 
—Philadelphia,  etc.,  R.  Co.  v,  Howard, 
13  How.  307,  333,  14  L.  Ed.  157. 

Where  the  question  was,  whether  or 
not  the  paper  declared  upon  bore  the  cor- 
porate seal  of  the  defendants  (an  incor- 
porated company),  it  was  held  that  evi- 
dence was  admissible  to  show  that,  in  a 
former  suit,  the  defendants  had  treated 
and  relied  upon  the  instrument,  as  one 
bearing  the  corporate  seal;  and  this  al- 
though the  former  suit  was  not  between 
the  same  parties,  and  was  against  one  of 
three  corporations,  which  had  afterwards 
become  merged  into  one,  which  one  was 
the  present  defendant.  Philadelphia,  etc., 
R.  Co.  V.  Howard,  13  How.  307,  14  L.  Ed. 
157. 

80.  Parol  evidence  admissible  to  show 
time  of  delivery. — Good  v.  Martin,  95  U. 
S.  90,  95,  24  L.  Ed.  341;  Mayburry  v. 
Brien,  15  Pet.  21,  10  L.  Ed,  646. 

Thus  the  time  of  the  delivery  of  a 
promissory  note  may  be  proven  by  parol. 
Good  V.  Martin,  95  U.  S.  90,  96,  24  U  Ed. 
341. 

81.  Evidence  to  show  in  what  medium 
payment  was  to  be  made. — Where  a  con- 
tract provides  that  the  consideration  shall 
be  paid  in  pounds  evidence  is  admissible 
that  at  the  time  the  contract  was  executed, 
it  was  agreed  that  payment  should  be 
made  in  whatever  money  was  current 
when  it  became  due.  McMinn  v.  Owen, 
2  Dall.  173,  174,  1   L.  Ed.  336, 

But  where  a  contract  provided  tha* 
payment  should  be  made  in  "current  law- 
ful money,"  and  by  the  positive  words  of 
a  statute  that  term  meant  such  money  as 
was  current  at  the  time  of  entering  into 
the  contract,  it  was  held  that  evidence  to 
show  what  kind  of  money  was  meant  was 
not  admissible;  not  so  much  upon  the 
ground  that  it  would  contradict  the  con- 
tract itself,  as  that  it  would  substantiate 
an  agreement  in  direct  opposition  to  the 
law.  tiet  V.  Biddis,  1  Dall.  175,  1  L.  Ed. 
88.  See,  also.  Bond  v.  Haas,  2  t)all.  133, 
ia4,  1  L.  Ed.  320. 

9SL    Evidence  of  a    consideration     not 


mentioned  in  a  deed. — Richardson  v. 
Traver,  112  U.  S.  423,  431,  28  L.  Ed.  794. 

Where  a  conveyance  of  property  has 
been  made  by  deed  expressing  on  the 
face  of  it  a  consideration,  it  may  be  shown 
by  parol  evidence  that  an  additional  con- 
sideration or  that  another  and  distinct 
consideration  in  fact  existed.  Mills  v. 
Dow,  133  U.  S.  423,  431,  33  L.  Ed.  717. 

Evidence  of  a  promise  by  the  defend- 
ants, as  a  part  of  the  consideration  of  an 
instrument,  to  pay  the  debts  which  the 
plaintiff  owed  to  certain  persons  named 
m  it,  is  admissible.  Mills  v.  Dow,  133  U. 
S.  423,  431,  33  L.  Ed.  717. 

The  Virginia  act  of  1775  provided  that 
if  the  consideration  of  a  bill  of  exchange 
was  a  pre-existing  currency-debt,  or  cur- 
rent money  paid  at  the  time  of  the  draft, 
the  bill  should  express  the  amount  of 
the  debt,  or  currency  paid,  which  was  the 
real  consideration,  and  that  on  failure  so 
to  do,  the  bill,  though  it  might  be  ex- 
pressed for  sterling,  should  be  taken  to 
be  for  current  money.  It  was  held  that 
the  act  had  regard  to  the  consideration  in 
fact,  though  variant  from  the  face  of  the 
bill,  and  that  extrinsic  evidence  was  ad- 
missible to  show  what  that  consideration 
was.  Brown  v.  Barry,  3  Dall.  365,  368,  1 
L.  Ed.  638. 

83.  Real  consideration  may  be  shown 
though  stated  to  be  one  dollar.— Jenkins 
V.  Pye,  12  Pet.  241,  253.  9  L.  Ed.  1070. 

So  held  as  to  a  deed  of  trust.  Hitz  v. 
National,  etc..  Bank,  111  U.  S.  722,  727,  28 
L.  Ed.  577.  Sec  the  title  MORTGAGES 
AND  DEEDS  OF  TRUST,  vol.  8,  p.  452. 

Where  in  an  assignment  of  a  claim 
against  a  foreign  government  the  con- 
sideration was  stated  to  be  one  dollar  and 
"divers  other  good  considerations"  with- 
out specifying  them  particularly,  it  was 
held  that  parol  evidence  was  admissible 
to  show  that  the  real  consideration  was 
a  large  indebtedness  due  from  the  assignor 
to  the  assignee.  Lewis  v.  Bell,  17  How. 
616,  618,  15  L.  Ed.  203. 

84.  Want  of  consideration  in  a  simple 
contract  may  be  shown  by  paroL — United 
States  Bank  v,  Dunn,  6  Pet.  51,  58,  8  L. 
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between  parties  and  privies  to  the  deed;  and  more  especially,  where  there  has 
been  a  part  execution  of  the  contract-^s 

As  to  the  admissibility  of  evidence  of  fraud  in  the  consideration  of  a 
sealed  instrument,  see  post,  "Fraud  in  the  Consideration  of  a  Sealed  Instru- 
ment," IV,  P,  1,  c- 

A  deecl  thirty  years  old  is  not  so  open  to  explanation  in  relation  to  the 
consideration  recited  therein,  as  a  more  recent  one.«® 

Evidence  to  Rebnt  Recital  of  Payment  of  Consideration. — As  to  admis- 
sibility of  extrinsic  evidence  to  control  or  rebut  a  recital  in  a  deed  acknowledging 
pa)mient  of  the  consideration,  see  the  title  Djeeds,  vol.  5,  p.  276. 

O.  Snbject  Matter. — Parol  or  extrinsic  evidence,  not  inconsistent  with  a 
written  instrument,  is  admissible  to  apply  such  instrument  to  its  subject  matter;®*^ 
as  by  ascertaining  the  identity  thereof,®®  or  showing  what  property  is  included 
under  the  description  ^ven  in  the  instrument.®®  Previous  and  contemporary 
transactions  and  facts  may  be  very  properly  taken  into  consideration  to  ascertain 
the  subject  matter  of  a  contract,®^  or  to  enable  the  court  to  arrive  at  the  real 
intention  of  the  parties,  and  to  make  a  correct  application  of  the  words  of  the 


Ed.  316;  Fire  Ins.  Ass'n  v.  Wickham,  141 
U.  S.  564,  577,  35  L.  Ed.  860. 

85.  Evidence  of  failure  of  consideration 
not  admissible,  where  instrument  under 
seaL— Hartshorn  v.  Day,  19  How.  211,  222, 
15  L.  Ed.  605. 

86.  Old  deed  not  so  open  to  explana- 
tion as  young  one. — United  States  Bank 
V,  Lee,  13  Pet  107,  116,  10  L.  Ed.  81. 

Where  a  deed  of  conveyance  nearly 
thirty  years  old  recites,  that  as  part  con- 
sideration for  the  grant,  the  grantee  had 
relinquished  her  right  of  dower  to  certain 
land,  the  creditors  of  the  grantor  can- 
not show  that  such  relinquishment  was 
not  made  until  some  months  after  the 
grant.  United  States  Bank  v,  Lee,  13 
Pet.  107,  116,  10  L.  Ed.  81. 

87.  Extrinsic  evidence  admissible  to  ap- 
ply instrument  to  its  subject  matter. — 
Noonan  v.  Lee,  2  Black  499,  17  L.  Ed. 
278;  Jones  v.  Guaranty,  etc.,  Co.,  101  U. 
S.  622.  633,  25  L.  Ed.  1030. 

So  held  as  to  written  contracts.  Jones 
V,  Guaranty,  etc.,  Co.,  101  U.  S.  622,  633, 
25  L.  Ed.  1030;  Williams  v.  Morris,  95  U. 
S.  444,  456,  24  L.  -Ed.  360. 

88.  Extrinsic  evidence  admissible  to  , 
identify  subject  matter. — Bradley  v.  Wash- 
ington, etc.,  Steam-Packet  Co.,  13  Pet.  89, 
99,  10  L.  Ed.  72;  Lowrey  v,  Hawaii,  206 
U.  S.  206,  221,  51  L.  Ed.  1026;  Lonergan 
V.  Buford,  148  U.  S.  581,  588,  37  L.  Ed. 
569. 

Parol  evidence  is  admissible  to  identify 
the  subject  matter  of  a  written  contract. 
Lonergan  v.  Buford,  148  U.  S.  581,  588, 
37  L.  Ed.  569. 

So  where  in  a  deed,  the  description  of 
the  property  conveyed  does  not  precisely 
identify  it,  extrinsic  evidence  is  admis- 
sible for  that  purpose.  Cox  v.  Hart,  145 
U.  S.  376.  389,  36  L.  Ed.  741.  See  the  titles 
SHERIFFS',  CONSTABLES'  AND 
MARSHALS'   SALES. 

"The  difficulty  in  the  application  of  the 
descriptive  portion  of  a  deed  to  external 
objects,  usually  arises  from  what  is  called 


a  latent  ambiguity,  which  has  its  origin 
in  parol  testimony,  and  must  necessarily 
be  solved  in  the  same  way."  Reed  v.  Pro- 
prietors of  Locks  and  Canals,  8  How.  274, 
290,   12   L.    Ed.   1077. 

In  all  cases  where  a  difficulty  arises  in 
applying  the  words  of  a  deed  to  the  sub- 
ject matter  of  the  grant,  the  difficulty  or 
ambiguity  which  is  introduced  by  the  ad- 
mission of  extrinsic  evidence  may  be  re- 
butted or  removed  by  the  production  of 
further  evidence  upon  the  same  subject 
calculated  to  explain  what  was  the  estate 
or  subject  matter  really  intended  to  be 
granted.  Atkinson  v.  Cummins,  9  How. 
479,  13   L.   Ed.  223. 

89.  Evidence  admissible  to  show  what 
included  under  description  in  instrument. 
— Wherever  there  is  a  doubt  as  to  the  ex- 
tent of  the  subject  devised  by  will,  or 
demised,  or  sold,  extrinsic  evidence  is  ad- 
missible to  show  what  is  included  under 
the  description,  as  parcel  of  it.  Bradley 
V.  Washington,  etc.,  Steam-Packet  Co.,  13 
Pet.  89,  97,  10  L.  Ed.  72.  See  the  titles 
LANDLORD  AND  TENANT,  vol.  7,  p. 
827;  SALES;  VENDOR  AND  PUR- 
CHASER; WILLS. 

Natural  objects,  called  for  in  a  grants 
may  be  proved  by  testimony,  not  found 
in  the  grant,  but  consistent  with  it.  Blake 
V.  Dohertv,  5  Wheat.  359,  5  L.  Ed.  105. 

As  to  the  admissibility  of  parol  evidence 
to  identify  a  boundary  line  of  land  granted 
by  deed,  see  the  title  BOUNDARIES,  vol. 
3,  p.  490. 

As  to  the  admissibility  of  parol  evidence 
to  identify  the  subject  matter  of  a  public 
land  grant,  see  the  title  PUBLIC  LANDS. 

90.  Previous  and  contemporary  trans- 
action and  facts. — Simpson  v.  United 
States,  172  U.  S.  372,  379,  43  L.  Ed.  482; 
Brawley  v.  United  States,  96  U.  S.  168, 
173,  24  L.  Ed.  622;  Maryland  v.  Railroad 
Co..  22  Wall.  105,  113,  22  L.  Ed.  713. 

Evidence  of  the  circumstances  out  of 
which  a  written  contract  grew,  and  which 
surrounded  its  adoption,  may  be  resorted 
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contract  to  the  subject  matter  and  the  objects  professed  to  be  described.®^  Parol 
evidence  is  also  admissible  to  prove  facts  and  circumstances  respecting  the  na- 
ture, quality,  and  condition  of  the  property  which  constitutes  the  subject  matter 
of  the  contract.»2 

H.  Oonstruction  of  Particular  Terms. — Parol  or  extrinsic  evidence  is 
sometimes  admissible  to  explain  such  terms  in  a  contract  as  are  doubtful,®*  or 
to  ascertain  in  what  sense  a  term  was  used  where  it  admits  of  several  meanings,®* 
or  to  ascertain  the  meaning  of  a  term,  where  it  has  acquired  by  use  a  par- 
ticular meaning.®*^  For  the  purpose  of  thus  explaining  particular  terms,  or  of 
ascertaining  the  sense  in  which  the  parties  may  have  used  them,  evidence  of 
the  surrounding  circumstances,  and  of  previous  and  contemporary  transactions 
and  facts,  is  admissible.®®  In  instances  in  which  words  or  phrases  are -novel 
or  obsctu-e  as  in  terms  of  art,  where  they  are  peculiar  or  exclusive  in  their 
signification,  it  may  be  proper  to  explain  or  elucidate  them  by  reference  to  the 
art  or  science  to  which  they  are  appropriate.®*^  In  mercantile  contracts,  evi- 
dence is  admissible  to  prove  that  the  words  in  which  the  particular  contract 
is  expressed,  in  the  particular  trade  to  which  the  contract  refers,  are  used  in 
a  peculiar  sense,  and  different  from  that  which  they  ordinarily  import.®®  But 
language  which  is  familiar  to  all  classes  and  grades  and  occupations — language, 
the  meaning  of  which  is  impressed  upon  all  by  the  daily  habits  and  necessities 
of  all,  cannot  be  wrested  from  its  established  and  popular  import  in  reference 
to  the  common  concerns  of  life,  by  showing  that  in  certain  mercantile  or  com- 
mercial circles  it  has  a  different  signification.®®  In  several  cases  the  supreme 
court  has  made  specific  application  of  these  general  principles.^ 


to  for  the  purpose  of  ascertaining  its  sub- 
ject matter.  Reed  v.  Insurance  Co.,  95 
U.  S.  23,  24  L.  Ed.  348. 

"In  giving  effect  to  a  written  contract, 
by  applying  it  to  its  proper  subject  mat- 
ter, extrinsic  evidence  may  be  admitted, 
to  prove  the  circumstances  under  which  it 
was  made,  whenever,  without  the  aid  of 
such  evidence,  such  application  could  not 
be  made  in  the  particular  case."  Brad- 
ley V.  Washington,  etc.,  Steam-Packet  Co., 
13  Pet.  89,  99,  10  L.  Ed.  72;  Lowrey  v., 
Hawaii,  206  U.  S.  206,  222,  51  L.  Ed. 
1026;  United  States  v.  Peck,  102  U.  S.  64, 
65,  26   L.   Ed.  46. 

"Surrounding  circumstances  may  some- 
times sustain  an  imperfect  description  in 
a  voluntary  deed  by  a  grantor."  Stout  v, 
Mastin,  139  U.  S.  151,  152.  35  L.  Ed.  121. 

9U  Moran  v.  Prather,  23  Wall.  492,  501, 
23  L.   Ed.  121. 

9i.  Evidence  as  to  nature  quality  and 
condition  of  property^ — ^West  v.  Smith, 
101  U.  S.  263,  272.  25  L.  Ed.  809. 

98.  Doubtful  tcrma.— DeWitt  v.  Berry, 
134  U.  S.  306,  312,  33  L.  Ed.  896. 

94.  Term  wliich  admits  of  several  mean- 
ingSw — Bradley  v.  Washington,  etc.,  Steam- 
Packet  Co.,  13  Pet.  89,  99,  10  L.  Ed.  72; 
Lowrey  v.  Hawaii,  206  U.  S.  206,  221,  51 
L.   Ed.  1026. 

95.  Term  which  has  acquired  t^  use  a 
particular  meaning. — Bradley  v.  Washing- 
ton, etc.,  Steam-Packet  Co.,  13  Pet.  89, 
99,  10  L.  Ed.  72;  Lowrey  v.  Hawaii,  206 
U.  S.  206,  221,  51  L.  Ed.  1026. 

96.  Surrounding  drcunutances,  and  pre- 
vious and  contemporary  transactions  and 
iactik— Brawley  v.  United  States,  96  U.  S. 
168,  173,  24  U  Ed.  622;  Simpson  v.  United 


States,  172  U.  S.  372,  379,  43  L.  Ed.  482; 
Simpson  v.  United  States,  199  U.  S.  397, 
50  L.  Ed.  345;  Maryland  v.  Railroad  Co., 
22  Wall.  105,  113,  22   L.  Ed.  713. 

974  Tcorms  of  art. — Millard  v.  Law- 
rence, 16  How.  251,  261,  14  L.  Ed.  925. 

98.  Trade  words  in  mercantile  con- 
tracts.— Garrison  v.  Memphis  Ins.  Co.,  19 
How.  312,  316,  15  L.  Ed,  656.  See  post, 
"Usages  and  Customs,"  IV,  N. 

99.  Maillard  v,  Lawrence,  16  How.  251, 
261,  14  L.  Ed.  925. 

1.  Extrinsic  evidence  admissible  to 
show  meaning  of  letters  in  contract. — 
Where  a  written  contract  contained  the 
words  "your  54  E.  B.  wharf  and  prem- 
ises," it  was  held  that  extrinsic  evidence 
was  admissible  to  show  that  the  letters 
"E.  B."  meant  eastern  branch.  Barry  v. 
Coorabe,  1  Pet.  640,  650,  652,  7  L.  Ed. 
295. 

Evidence  admissible  to  interpret  mean- 
ing of  ''sound  literature"  and  ''solid 
science.** — ^Where  a  foreign  mission  board 
maintaining  a  school  in  Hawaii,  trans- 
ferred the  school  to  the  government  under 
a  certain  agreement,  extrinsic  evidence  of 
the  circumstances  which  preceded  such 
agreement  and  the  immediate  and  long- 
continued  practice  under  it,  was  held  to 
be  admissible  to  interpret  the  meaning  of 
any  doubtful  terms  used,  such  as  "sound 
literature"  and  "solid  science."  Lowrey 
V.  Hawaii,  206  U.  S.  206,  61  L.  Ed.  1026. 

Word  in  contract  interpreted  in  light  of 
phrases  used  in  preliminary  proposals. — 
Where  advertisements  for^  proposals  to 
furnish  supplies  to  troops  in  Cuba  spoke 
of  "posts  remote  from  the  seacoast"  and 
"posts  and  camps  in  the  interior  of  the 
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Admissibility  of  expert  testimony  to  explain  terms  of  art  and  technical 
words  and  phrases.    See  the  title  Expert  and  Opinion  Evidence,  vol.  6,  p.  203. 

I.  Medium  of  Pajrment. — ^As  to  the  admissibility  of  parol  evidence  to  show 
the  medium  in  which  the  parties  intended  that  an  obligation  under  a  written 
contract  should  be  paid,  see  ante,  "Consideration,"  IV,  F.  And  see  the  title 
Payment. 

J.  Oonditions  on  Contingencies. — ^The  rule  that  excludes  parol  evidence 
in  contradiction  of  a  written  agreement  presupposes  the  existence  in  fact  of 
such  agreement  at  the  time  suit  is  brought.  But  the  rule  has  no  application  if 
the  writing  was  not  delivered  as  a  present  contract.^  Accordingly,  parol  evi- 
dence is  admissible  to  show  that  a  written  paper  which,  in  form,  is  a  complete 
contract,  of  which  there  had  been  a  manual  tradition,  was,  nevertheless,  not  to 
become  a  binding  contract  until  the  performance  of  some  condition  precedent 
resting  in  parol.^  This  rule  applies  whether  the  instrument  was  delivered  to 
a  third  p>erson  as  an  escrow  or  to  the  obligee  in  it,  if  it  was  made  to  depend, 
as  to  its  going  into  operation,  upon  events  to  occur  or  to  be  ascertained  there- 
after.^ Thus  parol  evidence  is  admissible  to  show  that  a  paper,  purporting  to 
be  a  signed  agreement,  was  in  fact  signed  on  the  terms  that  it  should  not  be  an 
agreement  till  money  was  paid,*^  or  until  it  should  be  executed  by  another  per- 
son,® or  until  the  person  executing  it  should,  upon  consultation  with  attorneys, 


island/'  it  was  held  that  these  phrases 
might  be  considered  in  interpreting  the 
word  "interior,"  in  the  contract  subse- 
quently made  for  such  supplies.  Simpson 
V.  United  States,  199  U.  S.  397,  399,  50  L. 
Ed.  345. 

Where  a  treasury  note  bearing  interest 
at  one  "M*'  per  centum  is  introduced  in 
evidence,  it  is  proper  to  receive  parol  evi- 
dence for  the  purpose  of  explaining  the 
meaning  of  the  letter  M,  and  proving  the 
practice  and  usage  of  the  treasury  de? 
partment  and  officers  of  the  government 
and  others,  lawful  receivers  of  similar 
treasury  notes,  in  order  to  show  thereby 
the  meaning  intended  to  be  attached,  and 
actually  attached,  to  the  letter  M,  by  the 
treasury  department  and  others;  and  that 
by  such  meaning  the  said  treasury  note 
bears  one  mill  per  centum  interest,  and 
not  one  per  centum  interest.  United 
States  V,  Hardyman,  13  Pet.  176,  10  L.  Ed. 
113.  See  post,  "Usages  and  Customs," 
IV,  N. 

The  supreme  court  of  Pennsylvania 
held  that  parol  evidence  was  admissible 
to  cacplain  that  the  words  "the  deed  of! 
conveyance"  in  articles  of  agreement 
meant  a  deed  conveying  the  land,  free 
from  all  incumbrances.  Zantzinger  v. 
Ketch,  4  Dall.  132,  1  L.  Ed.  772. 

As  to  the  admissibility  of  parol  evidence 
to  explain  the  word  ''dollars/'  see  the  title 
PAYMENT. 

%,  Rule  excluding  parol  evidence  not 
applicable  where  writing  was  not  delivered 
as  a  present  contract. — ^Ware  v,  Allen,  128 
U.  S.  590,  595,  32  L.  Ed.  563;  Burke  v, 
Dulaney,  153  U.  S.  228,  234,  38  L.  Ed.  698. 

The  parties,  "may  not  vary  a  written 
agreement,  but  they  may  show  that  they 
never  canje  to  an  agreement  at  all,  and 
that  the  signed  paper  was  never  intended 
to  be  the  record  of  the  terms  of  the  agree- 
ment; for  they  never  had  agreeing  mmds. 


Evidence  to  show  that  does  not  vary  an 
agreement,  and  is  admissible."  Cromp- 
ton,  J.,  in  Pym  v.  Campbell,  6  EL  &  Bl. 
370,  374,  quoted  with  approval  in  Burke 
V.  Dulaney,  153  U.  S.  228,  236,  38  L.  Ed. 
698. 

3.  Parol  evidence  admissible  to  prove 
a  condition  precedent. — Reynolds  v,  Rob- 
inson, 110  N.  Y.  654,  quoted  with  approval 
in  Burke  v,  Dulaney,  153  U.  S.  228,  237,  38 
L.   Ed.  698. 

"The  manual  delivery  of  an  instrument 
may  always  be  proved  to  have  been  on  a 
condition  which  has  not  been  fulfilled,  in 
order  to  avoid  its  effect.  This  is  not  to 
show  any  modification  or  alteration  of 
the  written  agreement,  but  that  it  never 
became  operative,  and  that  its  obligation 
never  commenced."  Wilson  v.  Powers, 
131  Mass.  539,  540,  quoted  with  approval 
in  Burke  v.  Dulaney,  153  U.  S.  228,  237, 
38  L,.  Ed.  698. 

4.  Ware  v.  Allen,  128  U.  S.  590,  595,  32 
L.  Ed.  563. 

Bond  delivered  as  an  escrow. — Parol 
evidence  is  admissible  to  prove  that  a 
bond,  which  upon  its  face  purports  to 
have  been  delivered  absolutely,  was  in 
fact  delivered  as  an  escrow.  Pawling  v. 
United  States,  4  Cranch  219,  222,  2  L.  Ed. 
601.  See  the  title  ESCROW,  vol.  6,  p. 
902. 

Performance  of  condition  essential  to 
validity  of  bond. — In  an  action  on  a  bond, 
evidence  was  held  admissible  of  a  con- 
temporaneous parol  agreement  of  the 
parties,  that  if  a  certain  condition  was  not 
performed  within  a  prescribed  time  the 
bond  should  be  void.  Field  v.  Biddle,  2 
Dall.  171,  172,  1  L.  Ed.  335. 

5.  Condition  that  pai>er  shall  not  be  an 
agreement  till  money  is  paid. — Burke  v, 
Dulaney,  153  U.  S.  228,  236,  38  L.  Ed.  698. 

6.  Condition  that  bond  shall  he  ex- 
ecuted by  other  persons. — Parol  evidence 
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be  assured  that  certain  proceedings  are  lawfulJ  Where  a  covenant  in  a  lease 
provides  that  if  a  certain  event  happens  the  lessee  shall  be  required  to  pay  less 
than  will  otherwise  be  required  of  him^  parol  evidence  is  admissible  to  show 
that  the  event  has  happened.^ 

K.  Incomplete  Contracts  and  Writings. — ^The  existence  of  a  separate 
oral  agreement  as  to  any  matter  on  which  a  written  contract  is  silent, 
and  which  is  not  inconsistent  with  its  terms,  may  be  proven  by  parol,  if  under 
the  circumstances  of  the  particular  case  it  may  properly  be  inferred  that  the 
parties  did  not  intend  the  written  paper  to  be  a  complete  and  final  statement 
of  the  whole  of  the  transaction  between  them.^  But  such  an  agreement  must 
not  only  be  collateral,  but  must  relate  to  a  subject  distinct  from  that  to  which 
the  written  contract  applies;  that  is,  it  must  not  be  so  closely  connected  with 
the  principal  transaction  as  to  form  part  and  parcel  of  it.^*^ 

Where  in  an  award  a  name  is  left  blank,  parol  evidence  is  admissible  to 
show  who  was  intended.  ^^ 

L.  Connecting  Together  and  Identifying  Writings.— It  would  seem  that 
parol  evidence  is  admissible  for  the  purpose  of  connecting  several  written  in- 
struments together,  and  of  showing  that  they  are  all  parts  of  one  transaction. ^^ 
Where  a  written  contract  refers  to  another  writing  and  adopts  it  as  part  of  the 
contract,  parol  evidence  is  admissible  to  identify  such  writing. ^^ 

M.  Alterations  or  Additions. — See  the  title  Alteration  of  Instruments, 
vol.  1,  p.  261. 

N.  Usages  and  Customs. — See  the  title  Usages  and  Customs. 

O.  Object  of  Parties  in  Executing  and  Receiving  Instrument. — The 
rule  which  excludes  parol  testimony  to  contradict  or  vary  a  written  instrument 
has  reference  to  the  language  used  by  the  parties.     The  rule  does  not  forbid 


is  admissible  to  prove  that  one  of  the  co- 
obligors  on  a  bond  had  executed  the 
bond,  on  condition  that  others  would  ex- 
ecute it,  which  had  not  been  done.  United 
States  V.  Leffler,  11  Pet.  86,  9  L.  Ed.  642. 

Deed  of  corporation. — It  would  seem 
that  evidence  to  prove  that  at  the  time  a 
corporate  seal  was  affixed  to  a  contract  it 
was  agreed  that  the  instrument  should  not 
be  the  deed  of  the  company  unless,  or  un- 
til, a  third  person  should  execute  it,  is  ad- 
missible. Philadelphia,  etc.,  R.  Co.  v, 
Howard,  13  How.  307,  334,  14  L.  Ed.  157. 
Sec,  also.  Pawling  v.  United  States,  4 
Cranch  219,  2  L,.  Ed.  601. 

But  evidence  to  prove  an  agreement  that 
a  third  person  should  sign  the  paper  be- 
fore it  became  obligatory  upon  the  cor- 
poration, if  made  prior  to  the  sealing,  and 
no  way  connected  with  that  act,  is  not 
admissible,  as  it  does  not  beaf  upon  the 
question  whether  the  instrument  was  or 
was  not  the  deed  of  the  corporation. 
Philadelphia,  etc.,  R.  Co.  v.  Howard,  13 
How.  307,  334,  14  L.  Ed.  157. 

7.  Condition  of  assurance  as  to  legality 
of  certain  proceedings. — Ware  v,  Allen, 
128  U.  S.  590,  596,  32  L.  Ed.  563. 

8.  Condition  subsequent  in  a  lease. — 
Plaintiff  leased  to  defendant  all  of  its  per- 
sonal property  including  contracts  with 
railroad  companies  for  the  use  of  its 
cars,  and  it  was  covenanted  that  if  the 
profits,  derived  from  such  contracts, 
should  fall  below  a  specified  sum,  the  de- 
fendant should  only  be  liable  for  a  certain 
share  of  such  profits.  On  the  trial  of  an 
action  to  recover  the  rent  due  under  the 


lease,  the  defendant  offered  evidence  to 
show  that  the  contracts  with  all  the  rail- 
road companies  had  expired,  and  that 
those  companies  had  refused  to  renew 
them,  except  on  terms  less  favorable  to 
the  defendant,  and  that  by  reason  thereof 
the  income  and  revenue  derived  from  and 
under  the  contracts  remaining  in  force 
fell  much  below  the  sum  specified  in  the 
agreement.  This  evidence  was  excluded. 
It  was  held  that  such  exclusion  was 
erroneous.  Pullman's  Palace  Car  Co.  v. 
Central  Transp.  Co.,  139  U.  S.  62,  66,  35 
L.  Ed.  69. 

9.  Separate  oral  agreement  as  to  mat- 
ter on  which  written  contract  is  silent.— 
Seitz  V.  Brewers'  Refrigerating  Mach.  Co., 
141  U.   S.  510,  517,  35   L.   Ed.  837. 

Completeness  of  written  contract  a 
question  for  court. — Whether  a  written 
contract  fully  expresses  the  terms  of  the 
agreement  is  a  question  for  the  court. 
Seitz  V,  Brewers'  Refrigerating  Mach. 
Co.,  141  U.  S.  510,  517,  35  L.  Ed.  837.  See 
the  title  QUESTIONS  OF  LAW  AND 
FACT. 

10.  Oral  agreement  must  not  form  part 
of  written  contract. — Seitz  v.  Brewers' 
Refrigerating  Mach.  Co.,  141  U.  S.  510, 
517,  35  L.  Ed.  837. 

11.  Parol  evidence  admissible  to  supply 
name  left  blank  in  award. — Lynn  v,  Ris- 
berg,  2  Dall.  180,  1  L.  Ed.  339. 

12.  Connecting  several  written  instru- 
ments together. — Bailey  v.  Railroad  Co., 
17  Wall.  96,  105,  21  L.  Ed.  611. 

13.  Identifying  writing  referred  to  in  a 
written  contract — Clark  v.  Manufacturers' 
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an  inquiry  into  the  object  of  the  parties  in  executing  and  receiving  the  instru- 
ment.^* Thus  it  may  be  shown  by  parol  evidence  that  that  object  was  a  fraud- 
ulent or  illegal  one.^'  So  parol  evidence  is  admissible  to  show  that  a  deed  was 
made  to  secure  a  loan,^®  or  that  a  certificate  of  stock  issued  to  a  party  as  owner 
was  delivered  to  him  as  security  for  a  loan."  The  object  of  the  parties  in  such 
cases  will  be  considered  by  a  court  of  equity:  it  constitutes  a  ground  for  the 
exercise  of  its  jurisdiction,  which  will  always  be  asserted  to  prevent  fraud  or 
oppression,  and  to  promote  justice. i® 

When  papers  or  documents  are  introduced  collaterally  in  the  trial 
of  a  cause,  the  purpose  and  object  for  which  they  were  made,  and  the  reason 
why  they  were  made  in  a  particular  form,  may  be  explained  by  parol  evidence.^* 

P,  Invalidity  of  Instrument — 1.  Fraud  or  Mistake— a.  In  General. — As 
a  general  rule  parol  testimony  is  admissible  in  matters  of  contract,  to  show 
fraud  or  mistake  of  fact,  notwithstanding  its  effect  may  be  to  contradict  what 
is  in  writing. 20  This  rule  is  of  universal  application  in  a  court  of  equity.^i  But 
in  an  action  at  common  law,  the  court  is  more  circumscribed  in  its  freedom  to 
inquire  into  the  origin  of  written  agreements.     Such  an  inquiry,  however,  is 


Ins.  Co.,  8  How.  235,  246,  12  L.  Ed.  1061. 
See  the  title  INSURANCE,  vol.  7,  p.  66. 

14.  Object  of  parties  in  executing  and 
receiving  instrument  may  be  shown« — 
Pcugh  V.  Davis,  96  U.  S.  332,  336,  24  L. 
Ed.  775;  Jackson  v,  Lawrence,  117  U.  S. 
679,  681,  29  L.  Ed.  1024:  Brick  v.  Brick, 
98  U.  S.  514,  516,  25  L.  Ed.  256. 

15.  See  post,  "Invalidity  of  Instrument," 

IV,  P. 

16.  Deed  made  to  secure  a  loan. — 
Feugh  V.  Davis,  96  U.  S.  332,  336,  24  L. 
Ed.  775;  Brick  v.  Brick,  98  U.  S.  514,  516, 
25  L.  Ed.  256.  See  the  title  MORT- 
GAGES AND  DEEDS  OF  TRUST,  vol. 
8,   p.   452. 

17.  Certificate  of  stock  delivered  asl 
security  for  loaxL — Brick  v.  Brick,  98  U. 
S.  514,  25  L.  Ed.  256.    See,  also.  Burgess 

V,  Seligman,  107  U.  S.  20,  27  L.  Ed.  359. 
See  the  title  STOCK  AND  STOCK- 
HOLDERS. 

18),  Object  of  parties  considered  by  a 
court  of  equity.— Feugh  v,  Davis,  96  U. 
S.  332,  336.  24  L.  Ed.  775;  Brick  v.  Brick, 
98  U.  S.  514,  516,  25  L.  Ed.  256.  See  the 
title  EQUITY,  vol.  5,  p.  803. 

19.  Papers  introduced  collaterally  in) 
trial  of  a  caused—Bank  v,  Kennedy,  17 
Wall.  19,  21  L.  Ed.  551.  See  the  title 
BANKS  AND  BANKING,  vol.  3,  p.  95. 

80.  Parol  evidence  admissible  to  show 
fraud  or  mistake.^ — Barreda  v.  Silsbec,  21 
How.  146,  170,  16  L.  Ed.  86;  Van  Ness  v, 
Washington,  4  Pet.  232,  286,  7  L.  Ed.  842; 
Potomac  Steamboat  Co.  v.  Upper  Po- 
tomac Steamboat  Co.,  109  U.  S.  672,  681, 
27  L.  Ed.  1070. 

21.  Rule  of  universal  application  in  court 
of  eqiiity. — Hunt  v.  Rousmanier,  8  Wheat. 
174,  211,  5  L.  Ed.  589;  Insurance  Co.  v. 
Wilkinson,  13  Wall.  222,  20  L.  Ed.  617; 
Ivinson  v.  Hutton,  98  U.  S.  79,  83,  25  L. 
Ed.  66;  Walden  v.  Skinner,  101  U.  S.  577, 
685,  25  L.   Ed.  963. 

Courts  of  equity  will  admit  parol  evi- 
dence to  contradict  or  vary  a  writing 
where,  by  some  mistake  in  fact,  it  speaks 
a  different  language  from  what  the  par- 


ties intended,  and  where,  consequently,  it 
would  be  unconscionable  or  unjust  to  en- 
force it  against  either  party,  according  to 
its  terms.  Ivinson  v.  Hutton,  98  U.  S.  79, 
83,  25  L.  Ed.  66. 

"Courts  of  equity  grant  relief  in  cases 
of  fraud  and  mistake,  which  cannot  be  ob- 
tained in  courts  of  law.  In  such  cases,  a 
court  of  equity  may  carry  the  intention  of 
the  parties  into  execution,  where  the  writ- 
ten agreement  fails  to  express  that  inten- 
tion." Hunt  V.  Rousmanier,  8  Wheat.  174, 
211,  5  L.  Ed.  589. 

"As  a  means  of  protecting  those  who 
are  honest,  accurate,  and  prudent  in  mak- 
ing their  contracts,  against  fraud  and 
false  swearing,  against  carelessness  and 
inaccuracy,  by  furnishing  evidence  of 
what  was  intended  by  the  parties,  which 
can  always  be  produced  without  fear  of 
change  or  liability  to  misconstruction,  the 
rule  (that  a  written  contract  cannot  be 
contradicted  by  parol  evidence)  merits 
the  eulogies  it  has  received.  But  experi- 
ence has  shown  that  in  reference  to  these 
very  matters  the  rule  is  not  perfect.  The 
written  instrument  does  not  always  repre- 
sent the  intention  of  both  parties,  and 
sometimes  it  fails  to  do  so  as  to  either; 
and  where  this  has  been  the  result  of  ac- 
cident, or  mistake,  or  fraud,  the  principle 
has  been  long  recognized  that  under 
proper  circumstances,  and  in  an  appro- 
priate proceeding,  the  instrument  may  be 
set  aside  or  reformed,  as  best  suits  the 
purposes  of  justice.  A  rule  of  evidence 
adopted  by  the  courts  as  a  protection 
against  fraud  and  false  swearing,  would, 
as  was  said  in  regard  to  the  analogous 
rule  known  as  the  statute  of  frauds,  be- 
come the  instrument  of  the  very  fraud  it 
was  intended  to  prevent,  if  there  did  not 
exist  some  authority  to  correct  the  uni- 
versaHty  of  its  application.  It  is  upon 
this  prmciple  that  courts  of  equity  pro- 
ceed in  giving  the  relief  just  indicated." 
Mr.  Chief  Justice  Miller  in  Insurance  Co. 
V,  Wilkinson,  13  Wall.  222,  231,20  L.  Ed. 
617.     See,  also.  Insurance  Co.  v.  Mahone, 
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not  always  forbidden  by  the  mere  fact  that  the  party's  name  has  been  signed 
to  the  writing  oflfered  in  evidence  against  him.22 

Section  628  of  the  Montana  code  of  civil  procedure,  which  excludes 
extrinsic  evidence  of  the  terms  of  a  written  agreement,  does  not  exclude  parol 
evidence  to  establish  illegality  or  fraud.^s 

b.  Fraud  or  Mistake  in  the  Execution  of  a  Sealed  Instrument. — Fraud  or 
mistake  in  the  execution  of  a  sealed  instrument  may  be  shown  in  an  action  at 
law,**  as  where  it  has  been  misread,  or  some  other  fraud  or  imposition  has  been^ 
practiced  upon  the  party  in  procuring  his  signature  and  seal.^^^  The  fraud  in 
this  aspect  goes  to  the  question  whether  or  not  the  instrument  ever  had  any 
legal  existence.*® 

c.  Fraud  in  the  Consideration  of  a  Sealed  Instrument. — The  general  rule  is 
that  in  an  action  upon  a  sealed  instrument  in  a  court  of  law,  evidence  of  fraud 
in  the  consideration,  for  the  purpose  of  avoiding  the  obligation,  is  not  admis- 
sible as  between  parties  and  privies  to  the  deed;^  and,  more  especially,  where 
there  has  been  a  part  execution  of  the  contract.^^ 

i  Writing  Not  Intended  as  a  Contract. — For  the  purpose  of  preventing  the 
accomplishment  of  a  fraud,  parol  evidence  is  admissible  in  equity  to  show  that 
a  writing  signed  by  the  parties,  and  apparently  a  contract  between  them,  was 
not  intended  as  a  contract,  nor  understood  by  either  party  to  be  binding  as 
such.2» 

e.  Terms  Employed  in  Preparation  of  Contract  Varied  or  Changed. — Proof 
of  fraud  or  mistake  may  be  admitted  in  equity  to  show  that  the  terms  of  a 
written  contract  employed  in  the  preparation  of  the  same  were  varied  or  made 
different  by  addition  or  subtraction  from  what  they  were  intended  and  believed 
to  be  when  the  same  was  executed.^^ 

f.  Stipulations  Inserted  for  Purpose  of  Defrauding  a  Third  Person.— Wiitrt 
an  action  is  brought  against  one  who  is  a  party  to  a  written  contract  with  third 
parties,  parol  evidence  is  admissible  to  show  that  certain  stipulations  were  in- 


21  Wall.  152,  155,  22  L.  Ed.  593.  Se«  the 
title  RESCISSION,  CANCELLATION 
AfJD  REFORMATION. 

SB.  Inquiry  into  origin  of  written  agree- 
ments in  a  court  of  law. — Insurance  Co. 
V.  Wilkinson,  13  Wall.  222,  231,  20  L.  Ed. 
617.  Sec  post,  "Testimony  of  Party  to 
Negotiable  Instruments  Not  Admissible 
to  Invalidate  It,"  IV,  P,  6. 

28.  Parol  evidence  of  illegality  or  fraud 
admissible  under  Montana  statute.. — Bogk 
V.  Gassert,  149  U.  S.  17,  24,  37  L.  Ed.  631. 

84.  Fraud  or  mistake  in  execution  of 
sealed  instrument. — Railroad  Co.  v.  Trim- 
ble, 10  Wall.  367, 383, 19  L.  Ed.  948;  George 
r.  Tate,  102  U.  S.  564,  570,  26  L*  Ed.  232; 
Hartshorn  v.  Day,  19  How.  211,  223,  15 
L  Ed.  605;  Northern  Assur.  Co.  v.  Grand 
View  Bldg.  Ass'n,  183  U.  S.  308,  341,  361, 
46  L.  Ed.  213. 

85.  Hartshorn  v.  Day,  19  How.  211,  223, 
15  L.  Ed.  606;  George  v.  Tate,  102  U.  S. 
564.  570,  26  L.  Ed.  232. 

Witnesses  may  be  called  for  the  pur- 
pose of  impeaching  the  execution  of  a 
deed  or  other  writing  under  seal,  and 
showing  that  its  sealing  or  delivery  was 
procured  by  fraudulently  substituting  one 
instrument  for  another,  or  by  any  other 
species  of  fraud  by  which  the  complaining 
party  was  misled  and  induced  to  put  his 
name  to  that  which  was  substantially  dif- 
ferent from  the  actual  agreement.  Walden 


V.  Skinner,  101  U.  S.  577,  585,  25  L.  Ed. 
963. 

86.  Hartshorn  v.  Day,  19  How.  211,  223, 
15  L.  Ed.  605. 

27.  Fraud  in  the  consideration  of  a 
sealed  instrument. — Hartshorn  v.  Day,  19 
How.  211,  222,  15  L.  Ed.  605;  George  v. 
Tate,  102  U.  S.  564,  570,  26  L.  Ed.  232. 

28.  Hartshorn  v.  Day,  19  How.  211,  222, 
15  L.  Ed.   605. 

"The  difficulties  are  in  adjusting  the 
rights  and  equities  of  the  parties  in  a 
court  of  law;  and  hence,  in  the  states 
where  the  two  systems  of  jurisprudence 
prevail,  of  equity  and  the  common  law,  a 
court  of  law  refuses  to  open  the  question 
of  fraud  in  the  consideration,  or  in  the 
transaction  out  of  which  the  considera- 
tion arises,  in  a  suit  upon  the  sealed  in- 
strument, but  turns  the  party  over  to  a 
court  of  equity,  where  the  instrument  can 
be  set  aside  upon  such  terms  as,  under  all 
the  circumstances,  may  be  equitable  and 
just  between  the  parties."  Hartshorn  v. 
Day,  19  How.  211,  222,  15  L.  Ed.  6051  See 
the  title  RESCISSION,  CANCELLA- 
TION AND  REFORMATION. 

29.  Writing  not  intended  as  a  contract. 
— Michcls  V.  Olmstead,  157  U.  S.  198,  200, 
39  L.  Ed.  671. 

30.  Terms  employed  in  preparation  of 
contract  varied  or  changed. — Walden  v. 
Skinner,  101  U.  S.  577,  584,  25  L.  Ed.  693. 
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serted  in  such  contract  for  the  purpose  of  defrauding  the  plaintiff,  and  that  they 
would  in  fact  operate  as  a  fraud  upon  him.^^ 

2.  Fraudulent  or  Voluntary  Conveyance. — It  may  be  shown  by  parol  evi- 
dence that  a  deed  was  made  to  defraud  creditors,  or  to  give  a  preference.^* 

Evidence  to  Rebut  Evidence  of  Fraud. — Where  evidence  of  collateral  and 
independent  facts,  unconnected  with  a  deed  of  conveyance,  has  been  admitted 
to  show  that  the  deed  was  fraudulent,  evidence  of  the  same  character  is  admis- 
sible in  rebuttal  thereof. ^^ 

3.  Forgery. — Parol  evidence  is  admissible  to  prove  that  an  instrument  is  a 
forged  document.34 

4.  Partial  Illegality  of  Contract. — Where  there  is  a  seemingly  legal  writ- 
ten agreement  between  two  parties,  extrinsic  evidence  is  admissible  to  show  that 
the  agreement  is  only  part  of  an  entire  agreement  between  the  parties,  the  rest 
of  which  is  illegal.^^ 

5.  Testimony  of  Party  to  Negotiable  Instrument  Not  Admissible  to 
Invalidate  It. — One  who  is  a  party  to  a  negotiable  instrument  will  not  be  per- 
mitted by  his  own  testimony  to  invalidate  it.^®  This  principle  goes  to  the  ex- 
clusion of  such  evidence  only  in  regard  to  negotiable  instruments,  upon  the 
ground  of  the  currency  given  to  them  by  the  name  of  the  witness  called  to  im- 
peach their  validity,^'^  and  does  not  extend  to  other  instruments  to  which  the 
reasoning  does  not  apply.*® 

6.  Estoppel  to  Introduce  Extrinsic  Evidence  to  Impeach  Validity  of 
Instruments. — See  the  title  Estoppel,  vol.  5,  p.  913. 

Q.  Contract  between  Persons  Not  Parties  to  the  Suit. — In  some  classes 
of  cases  a  contract  between  persons  not  parties  to  the  suit  may,  when  intro- 
duced, be  contradicted  or  varied  by  parol  testimony.*^  But  this  principle  does 
not  apply  to  an  attempt  to  make  good  by  parol  evidence  a  contract  which  the 
law  requires  to  be  made  in  writing  to  make  it  valid.*^ 

R.  Receipts. — See  the  title  Receipts. 

S.  Bills  of  Parcels. — A  bill  of  parcels  is  not  a  contract,  and  a  statement 
therein  as  to  the  ownership  of  the  property  sold  is  not  conclusive,  but  may  be 
explained  by  parol  evidence.*^ 


See  the  titles  RESCISSION,  CANCEL- 
LATION  AND   REFORMATION. 

31.  Stipulations  inserted  for  purpose  of 
defrauding  s^  third  person. — Barreda  v. 
Silsbee,  21  How.  146,  170,  16  L.  Ed.  86. 

3S.  Deed  made  to  defraud  creditors  or 
give  a  preference. — Chandler  v.  Von  Roe- 
der,  24  How.  224,  228,  16  L.  Ed.  633; 
Peugh  V.  Davis,  96  U.  S.  332,  336,  24  L. 
Ed.  775;  Brick  v.  Brick,  98  U.  S.  514,  516, 
25  L.  Ed.  256.  See  the  title  FRAUDU- 
LENT AND  VOLUNTARY  CONVEY- 
ANCES, vol.  6,  p.  472. 

33.  Evidence  to  rebut  evidence  of  fraud. 
— Hinde  v.  Longworth,  11  Wheat.  199,  214, 
6   L.    Ed.   454. 

Thus  where  extrinsic  evidence  has  been^ 
admitted  to  show  a  fraudulent  intention 
in  a  grantor,  in  conveying  certain  land  to 
his  son,  evidence  that  at  the  time  of  the 
grant  the  grantor  was  indebted  to  his  son, 
is  admissible  to  meet  and  repel  the  pre- 
sumption of  fraud  thus  attempted  to  be 
raised  against  the  deed.  Hinde  v.  Long- 
worth,  11  Wheat.  199,  214,  6  L.  Ed.  454. 
,  34.  See  ante,  "Evidence  to  Show  For- 
gery," IV,  E,  2. 

35.  Partial  illegality  of  contract. — Mc- 
Mullen  V.  Hoffman,  174  U.  S.  639,  653,  43 
L.  Ed.  1117. 


.  36.  Testimony  of  j^arty  to  negotiable 
instrument  not  admissible  to  invahdate  it. 
— Henderson  v.  Anderson,  3  How.  73,  11 
L.  Ed.  499;  Pleasants  v.  Pemberton,  2 
Dall.  196,  1  L.  Ed.  346.  See  the  title 
BILLS,  NOTES  AND  CHECKS,  vol.  3, 
p.  363. 

37.  Ground  of  rule. — United  States  v. 
Lcffler,  11   Pet.  86,  95,  9   L.   Ed.  642. 

38.  Rule  does  not  extend  to  instru- 
ments not  negotiable. — United  States  v, 
Leffler,  11  Pet.  86,  95,  9  L.  Ed.  642;  Pleas- 
ants V.  Pemberton,  2  Dall.  196,  1  L.  Ed. 
340. 

39.  Contract  between  persons  not  par- 
ties to  the  suit. — Stitt  v.  Huidekopers,  17 
Wall.  384,  397,  21   L.  Ed.  644. 

40.  Principle  not  applicable  to  contracts 
required  to  be  in  wntmg. — Stitt  v.  Huide- 
kopers, 17  Wall.  384,  21  L.  Ed.  644.  See 
the  title  FRAUDS,  STATUTE  OF.  vol. 
6,  p.  451. 

41.  Statement  in  bill  of  parcels  may  be 
explained  by  parol  evidence. — Harris  v, 
Johnston,  3  Cranch  311,  318,  2  L.  Ed.  450. 

A  bill  of  parcels,  delivered  by  J.,  stat- 
ing the  goods  as  bought  of  D.  and  J.,  is 
not  conclusive  evidence  against  J.,  that 
the  goods  were  the  joint  property  of  D. 
and  J.;   but  the   real   circumstances   may 
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T.  Entries  in  Books. — Entries  in  books  are  always  explainable,  and  the 
truth  of  the  transaction  to  which  they  relate  can  be  shown  independent  of  them.^^ 

U.  Foreign  Statutes. — ^The  testimony  of  an  expert  as  to  the  accepted  and 
proper  construction  of  a  foreign  statute  is  admissible  upon  any  matter  open  to 
reasonable  doubt.** 

V.  Bescission,  Cancellation  and  Beformation  of  Instruments. — See  the 
title  Rescission,  Canceiaation  and  Reformation. 

V.  Question  of  Admissibility  One  of  Law. 

Whether  parol  evidence  is  admissible  to  alter  or  explain  a  written  instrument 
is  a  question  of  law.** 

PABT.— See  note  1. 

PABTIAL  ASSIGNMENT.— See  the  title  Assignments,  vol.  2,  p.  554. 

PABTIAL  LOSS.— See  the  title  Marine  Insurance,  vol.  8,  p.   193. 

PABTIOEPS  OBIMINIS.— See  the  title  Accompuces  and  Accessories,  vol. 
1,  p.  63. 

PABTIOULAB  AVEBAOE.— See  the  title  Marine  Insurance,  vol.  8,  pp. 
149,  202,  • 

PABTI0X7LAB  STATE.— See  note  2. 


be  explained  by  parol.  Harris  v,  Johns- 
ton, 3  Cranch  311,  2  L.  £d.  450. 

4SL  Entries  in  books  explainable^— The 
PaUpsco,  13  Wall.  329,  334,  20  L.  Ed.  696. 

4S.  Testimony  of  expert  as  to  constnic- 
tion  of  foreign  statute. — Slater  v.  Mexican 
Nat  R.  Co.,  194  U.  S.  120,  130,  48  L.  Ed. 
900. 

As  to  the  manner  of  proving  foreign 
laws,  sec  the  title  FOREIGN  LAWS,  vol. 
6,  p.  377. 

44.  Question  of  admisstbility  one  of  law. 
—Fire  Ins.  Ass'n  v.  Wickham,  128  U.  S. 
426,  435,  32  L.  Ed.  503.  See  the  title 
QUESTIONS  OF  LAW  AND  FACT. 

1.  Parts  of  a  dollar^— By  the  act  of  1792, 
!  9  (1  U.  S.  Stat  248),  establishing  a 
mint  and  regulating  the  coin  of  the  United 
States,  the  several  denominations  of  silver 
coin  are  declared  to  be  dollars,  half  dol- 
lars, quarter  dollars,  dimes  and  ^  half 
dimes,  and  the  value  of  each  is  established. 
And  in  the  following  year,  1793  ^1  U.  S. 
Stat.  300),  an  act  passed,  regulatmg  for- 
eign coin,  by  which,  amon^  other  things, 
it  is  declared  that  foreign  silver  coin  shall 
pass  current  as  money  within  the  United 
States,  and  be  a  legal  tender  for  the  pay- 
ment of  all  debts  and  demands,  at  the  rates 

9  U  S  Enc— 3 


therein  fixed.  The  Spanish  milled  dollar 
at  the  rate  of  100  cents  for  each  dollar, 
the  actual  weight  whereof  shall  not  be 
less  than  seventeen  pennyweights  and 
seven  grains;  and  in  proportion  for  the 
parts  of  a  dollar.  The  dollar  and  parts  of 
a  dollar  are  here  made  current  by  law. 
The  court  said:  "What  is  here  meant  by 
parts  of  a  dollar?  The  parts  of  a  dollar 
having  been  recently  fixed  and  defined  in 
our  domestic  coin,  it  is  no  more  than  rea- 
sonable to  conclude,  that  the  parts  of  a 
dollar  here  adopted  in  relation  to  foreign 
coin,  arc  rcferrible  to  the  same  denomi- 
nation in  the  subdivision,  as  established 
in  the  domestic  coin,"  The  court  further 
said  that  in  view  of  the  acts  relating  to 
currency  it  was  reasonable  to  conclude 
that  when  the  terms,  parts  of  a  dollar, 
were  used  in  these  laws,  it  was  in  refer- 
ence to  the  division  of  a  dollar,  as  estab- 
lished at  the  mint.  United  States  v.  Gard- 
ner, 10  Pet.  618,  9  L.  Ed.  656. 

2.  Out  of  the  jurisdiction  of  any  ''par- 
ticular  state.** — As  to  the  meaning  of  this 
phrase  as  used  in  the  act  of  1790  pro- 
viding for  punishment  of  certain  crimes 
against  thie  United  States,  see  the  title 
CRIMINAL  LAW,  vol.  5,  p.  79. 
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I.  Scope  of  Title,  36. 
n.  Definition  and  General  Consideration,  36. 

A.  Definition,  36. 

B.  Capacity  to  Sue  or  Be  Sued,  36. 

C.  Necessity  for  Interest  in  Litigation,  37. 

m.  Parties  in  Eqnity,  37. 

A.  Rules  Applicable  to  Parties  Generally,  37. 

1.  Interest  as  Criterion,  37. 

a.  In  General,  37. 

b.  Rule  Subject  to  Qualifications  and  Exceptions,  39. 

2.  Classification,  40. 

a.  In  General,  40. 
•  b.  Indispensable  Parties,  41. 

c.  Parties  with  Separable  Interest  in  Controversy,  43. 

d.  Formal  Parties,  44. 

3.  Parties  by  Representation,  45. 

a.  In  General,  45. 

b.  When  Proper,  45. 

(1)  Persons  Acting  in  Fiduciary  Capacity,  45. 

(2)  Numerous  Parties,  46. 

(3)  Persons  Not  in    Being,    Remaindermen,    Reversioners, 

etc.,  48. 

4.  Power  of  Equity  to  Relieve  Regardless  of  Position  of  Parties  on 

Record,  49. 

B.  Complainants,  49. 

1.  Interest  Entitling  to  Sue,  49. 

2.  Rule  as  to  Real  Parties  in  Interest,  SO. 

3.  Joinder,  50. 

C.  Defendants,  50. 

1.  Necessity,  50. 

2.  Interest  as  Determining  Who  Should  Be  Made  Defendants,  50. 

3.  Joinder,  51. 

a.  In  General,  51. 

b.  Joinder  as  Defendants  of  Persons  Refusing  to  Join  as  Plain- 

tiffs, 51. 

D.  Raising  and  Waiving  Objections,  52. 

1.  Manner  of  Raising,  52. 

2.  Time  of  Raising,  52. 

3.  Power  of  Court  to  Notice  Defect  of  Parties  Sua  Sponte,  53. 

E.  Bringing  in  New  Parties,  53. 

1.  Necessity  and  Manner,  53. 

2.  Time,  54. 

IV.  Parties  at  Common  Law,  54. 

A.  In  General,  54. 

B.  Plaintiffs,  54. 

1.  General  Rules  Determining  Proper  Parties  Plaintiff,  54. 

a.  Capacity  to  Sue,  54. 

b.  Legal  Interest  as  Determining  Right  to  Sue,  54. 

(1)  General  Rule,  54. 
(34) 
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(2)  Action  by  Nominal  for  Use  Plaintiff,  54. 

2.  In  Actions  Ex  Contractu,  54. 

3.  In  Actions  Ex  Delicto,  55. 

4.  Joinder,  55. 

C.  Defendants,  56. 

1.  In  General,  56. 

2.  Joinder,  56. 

a.  In  Actions  Ex  Contractu,  56. 

(1)  In  General,  56. 

(2)  Where  Contract  Joint,  56. 

(3)  Where  Contract  Joint  and  Several,  56. 

b.  In  Actions  Ex  Delicto,  56. 

D.  Raising  and  Waiving  Objections,  57. 

1.  Nonjoinder,  57. 

a.  Nonjoinder  of  Joint  Obligees,  57. 

b.  Nonjoinder  of  Joint  Obligors,  57. 

c.  Joinder  of  Intermediate  Number  of  Joint    and    Several  Ob* 

ligors,  57. 

2.  Misjoinder,  58. 

V.  Parties  under  Codes  and  Statutes,  58. 

A.  Parties  Plaintiff,  58. 

1.  Requirement  That  Action  Be  Brought  in  Name  of  Real  Party  in 

Interest,  58. 

2.  Joinder,  59. 

a.  Permissive,  59. 

b.  Necessity  for  Joining  Those  United  in  Interest,  59. 

B.  Parties  Defendant,  60. 

1.  General  Rule  as  to  Proper"  Parties  Defendant,  60. 

2.  Joinder,  60. 

a.  Joinder  of  Persons  Severally  Liable  on  Same  Obligation  or 

Instrument,  60. 

b.  Necessity  for  Joining  Those  United  in  Interest,  60. 

c.  Effect  of  Statutory  Changes  in  Common-Law    Rules    as  to 

Joint  Contracts,  6L 
C  Raising  and  Waiving  Objections,  62. 

D.  Bringing  in  New  Parties,  62. 

E.  Amendments  as  to  Parties,  62. 

VI.  InteiTention,  62. 

A.  Definition,  62. 

B.  Who  May  Intervene,  63. 

1.  In  General,  63. 

2.  Interest  Entitling  to  Intervene,  63. 

C.  Time  for  Exercising  Right  to  Intervene,  64. 

D.  Procedure,  64. 

1.  Manner  of  Intervening,  64. 

2.  Objections,  65. 

E.  Review  of  Decision  on  Application  to  Intervene,  65. 

F.  Effect  of  Allowance  of  Application,  65. 

CROSS  REFERENCES. 

See  the  titles  Abatement,  Revival  and  Survival,  vol.  1,  pp.  12,  31;  Ad- 
miralty, vol.  1,  p.  159;  Amendments,  vol.  1,  pp.  293,  298;  Appeal  ani> 
Error,  vol.  2,  pp.  52,  110;  Appearances,  vol.  2,  p.  429;  Assignments,  vol.  2, 
p.  589,  et  seq. ;  Assumpsit,  vol.  2,  p.  653 ;  Associations,  vol.  2,  p.  635 ;  Banks 
AND  Banking,  vol.  3,  p.  173 ;  Bill  of  Review,  vol.  3,  p.  253 ;  Bills,  Notes 
AND  Checks,  vol.  3,  p.  356;  Bonds,  vol.  3,  p.  426;  Chattel  Mortgages,  vol. 
3,  p.  764;  Conflict  of  Laws,  vol.  3,  p.  1087;  Contracts,  vol.  4,  p.  569;  Cwt- 


Digitized  by 


Google 


36  PARTIES. 

PORATIONS,  vol.  4,  p.  762;  Courts,  vol.  4,  pp.  936,  974,  996,  1045,  1138;  Cov- 
enant, Action  ot,  vol.  5,  p.  2;  Covenants,  vol.  5,  p.  18;  Creditors'  Suits, 
vol.  5,  p.  37;  Cross  Bai^,  vol.  5,  p.  142;  Death  by  Wrongful  Act,  voL  5, 
p.  201;  Debt,  the  Action  of,  vol.  5,  p.  209;  Declarations  and  Admissions, 
vol.  5,  p.  214;  Detinue,  vol.  5,  p.  345;  Dismissal,  Discontinuance  and  Non- 
suit, vol.  5,  pp.  370,  383;  Due  Process  op  Law,  vol.  5,  p.  616,  et  seq.;  Ex- 
ecutors AND  Administrators,  vol.  6,  p.  178;  Fraud  and  Deceit,  vol.  6,  p. 
432;  Fraudulent  and  Voluntary  Conveyances,  vol.  6,  p.  521;  Guaranty, 
vol.  6,  p.  597;  Husband  and  Wife,  vol.  6,  p.  732;  Injunctions,  vol.  6,  p. 
1051;  Insurance,  vol.  7,  p.  66;  Interpleader,  vol.  7,  p.  256;  Judgments  and 
Decrees,  vol.  7,  p.. 544;  Landlord  and  Tenant,  vol.  7,  p.  827;  Lis  Pendens, 
vol.  7,  p.  1051;  Mandate  and  Proceedings  Thereof,  vol.  8,  p.  97;  Master 
AND  Servant,  vol.  8,  p.  275;  Mechanics'  LiEns,mk)1.  8,  p.  328;  Mortgages 
and  Deeds  of  Trust,  vol.  8,  p.  452;  Multifariousness,  vol.  8,  p.  532;  Mul- 
tiplicity OF  Suits,  vol.  8,  p.  539;  Municipal  Corporations,  vol.  8,  p.  546; 
Municipal,  County,  State  and  Federal  Aid,  vol.  8,  p.  618;  Municipal, 
County,  State  and  Federal  Securities,  vol.  8,  p.  650;  Names,  vol.  8,  p. 
795;  Open  AND  Close,  vol.  8,  p.  1002;  Partition;  Partnership;  Pleading; 
Principal  and  Surety;  Quieting  Title;  Quo  Warranto;  Remainders, 
Reversions  and  Executory  Interests;  Removal  of  Causes;  Res  Adjudi- 
cata;  Rescission,  Cancellation  and  Reformation;  Specific  Perform- 
ance; State;  Subrogation;  Substitution  of  Parties;  Torts;  Trespass; 
Trover  and  Conversion;  Trusts  and  Trustees;  United  States;  Vendor 
and  Purchaser;  Vendors'  Liens;  Warranty;  Waste;  Wills;  Wit- 
nesses; Working  Contracts;  Writ  of  Right. 

I.  Scope  of  Title. 

In  the  title  Parties  nbthing  more  will  be  attempted  than  to  set  out  the  gen- 
eral rules  relating  to  proper  and  necessary  parties  in  equity,  at  -common  law, 
and  under  code  practice;  the  necessity  and  manner  of  objecting  to  defects  of 
parties,  and  the  proper  method  of  bringing  in  new  parties.  As  to  parties  in 
particular  proceedings,  see  the  specific  titles.  As  to  the  capacity  of  particular 
persons  or  classes  of  persons  to  sue,  and  their  liability  to  suit,  see  the  apiwo- 
priate  titles. 

n.  Definition  and  Oeneral  Oonsideration. 

A.  Definition. — ^The  term  parties,  within  the  meaning  of  the  rule  that  only 
parties  and  iwivies  are  concluded  by  a  judgment  or  a  decree,  includes  all  those 
persons  who  are  directly  interested  in  the  subject  matter,  and  who  have  the  right 
to  make  defense,  control  the  proceedings,  examine  and  cross-examine  witnesses, 
and  appeal  from  the  judgment.^  Persons  not  having  these  rights  substantially, 
are  regarded  as  strangers  to  the  cause.^ 

B.  Capacity  to  Sue  or  Be  Sued. — ^At  common  law  neither  an  infant,  an 
insane  person,  married  woman,  nor  alien  enemy  could  maintain  a  suit  in  his 
or  her  own  name.' 

As  to  the  capacity  of  particular  persons  or  classes  of  persons  to  sue 
or  be  sued,  see  the  specific  titles,  as  for  instance,  the  titles  Executors  and 
Administrators,  vol.  6,  pp.  178,  187;  Husband  and  Wife,  vol.  6,  p.  732; 
Infants,  vol.  6,  p.  1018;  Trusts  and  Trustees;  etc. 

1.    Parties  within  the  doctrine   of  res  1061,  quoting  1  Greenl.  Ev.,  §  535. 

adjudicata. — Robbins  v,  Chicago,  4  Wall.  2.    Persons  without    such     rights     re- 

657,  18  L.  Ed.  427;  Green  v.  Bogue,  ISS*  garded  as  strangers.— Robbins  v.  Chicago, 

U.  S.  478,  39  L.  Ed.  1061;    Litchfield     z/J  4  Wall.  657,  18  L.  Ed.  427. 

<k>odnow,  123  U.  S.  549,  31  L.  Ed.  199.  For  a  full  treatment  of  the  question  as 

"Parties,  in  the  larger  legal  sense,  arei  to   who   are   parties   and   privies,   and   as 

all  persons  having  a  right  to  control  thei  such  concluded  by  a  former  adjudication, 

proceedings^  to  make  defense,  to  adduce  see  the  title  RES  ADJUDICATA. 

and  cross-examine  witnesses,  and  to  ap-  3.    Common-law  rule  as  to  persons  in- 

peal  from  the  decision,  if  an  appeal  lies."  capacitated  to  sue. — Illinois  Cent.  R.  Co. 

Green  v.  Bogue,  158  U.  S.  478,  39  L.  Ed.  v.  Adams,  180  U.  S.  28,  45  L.  Ed.  410. 
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As  to  the  capacity  of  private  corporations  to  sue  or  be  sued,  see  the 
titles  Corporations,  vol.  4,  p.  762 ;  Foreign  Corporations,  vol.  6,  p.  329. 

As  to  the  capacity  of  municipal  corporations  to  sue  or  be  sued,  see 
the  titles  Counties,  vol.  4,  p.  844;  Municipai.  Corporations,  vol.  8,  p.  546, 
and  cross  references  there  found. 

As  to  actions  by  or  against  a  state,  see  the  title  States. 

As  to  actions  by  or  against  the  United  States,  see  the  title  United 
States. 

As  to  manner  and  time  of  raising  objections  as  to  capacity  to  sue, 
see  the  titles  Abatement,  Revival  and  Survival,  vol.  1,  pp.  30,  40;  Appeai, 
and  Error,  vol.  2,  p.  112. 

O.  ^  Necessity  for  Interest  in  Litigation. — The  prime  object  of  all  litiga- 
tion  is  to  establish  a  right  asserted  by  the  plaintiff  or  to  sustain  a  defense  set 
tip  by  the  party  pursued,*  and  in  order  that  a  person  may  properly  be  a  party 
to  any  litigation  either  at  law  or  in  equity  he  should  have  a  direct  and  real 
interest  or  right  in  such  litigation.^  For  a  full  treatment  of  the  question  of  in- 
terest as  the  criterion  of  proper  and  necessary  parties  in  proceedings  in  equity, 
at  common  law,  and  under  codes,  see  the  appropriate  sections  in  this  title. 

m.  Parties  in  Equity. 
A.  Rules  Applicable  to  Partieii  Oenerally^l.  Interest  as  Criterion 
— a.  In  General — ^AIl  Persons  Materially  Interested  to  Be  Made  Parties. 
— ^The  general  rule  in  chancery  proceedings  is,  that  however  numerous  the  per- 
sons materially  interested,  legally  or  beneficially,  in  the  subject  matter  of  a  suit, 
they  should  be  made  parties  to  it,  either  as  plaintiffs  or  defendants,*  to  prevent 


4.  Tyler  v.  Judges,  179  U.  S.  405,  45  L. 
Ed.    252. 

5.  Necessity  for  direct  and  real  interest 
in  litigation. — "By  all  correct  legal  intend- 
ment, this  term  party  is  applicable  only 
to  persons  sustaining  a  direct  or  real  in- 
terest or  right  in  any  pending  litigation: 
an  interest  or  right  immediately  affected 
or  bound  by  the  issues  such  litigation  in- 
volves. This  term  cannot  be  extended  to 
persons  who  may  be  arbitrarily  and 
irregularly  named  in  proceedings  either 
at  law  or  in  equity,  the  very  description 
of  whose  relation  to  the  case  shall  evince 
a  total  absence  of  legal  or  equitable  claims 
upon  the  subject  of  litigation,  a  total  ab- 
sence, too,  or  reciprocal  duty  or  obliga-. 
tion  with  reference  to  those  whose  prop- 
erty and  whose  possession  and  enjoyment 
of  that  property  are  sought  to  be  af- 
fected." Per  Daniel  J[.,  dissenting,  in 
Pennsylvania  v.  Wheeling,  etc.,  Bridge 
Co.,  13  How.  518,  594,  14  L.  Ed.  249. 

No  one  can  be  a  party  to  an  action  if 
he  has  no  interest  in  it.  A  plaintiff  can- 
not properly  sue  for  wrongs  that  do  not 
affect  him,  and  on  the  other  hand  a  per- 
son is  not  properly  made  a  defendant  to 
a  suit  upon  a  cause  of  action  in  which  he 
has  no  interest  and  as  to  which  no  re- 
lief is  sought  against  him.  Tyler  v. 
Judges,  179  U.  S.  405,  45  I^.  Ed.  252.  See, 
also,  McMicken  v.  United  States,  97  U. 
S.  204,  24  L.  Ed.  947. 

"In  familiar  illustration  of  this  rule, 
the  plaintiff  in  an  action  of  ejectment 
must  recover  upon  the  strength  of  his 
own  title  and  not  upon  the  weakness  of 
the  defendant's,  who  may  even  show  title 


in  a  third  person  to  defeat  the  action.  Ac- 
tions instituted  in  this  court  by  writ  of 
error  to  a  state  court  are  no  exceptions 
to  this  rule.  In  order  that  the  validity  of 
a  state  statute  may  be  'drawn  in  ques- 
tion' under  the  second  clause  of  §  709, 
Rev.  Stat.,  it  must  appear  that  the  plain- 
tiff in  error  has  a  right  to  draw  it  in  ques- 
tion by  reason  of  an  interest  in  the  litiga- 
tion which  has  suffered,  or  may  suffer,  by 
the  decision  of  the  state  court  in  favor 
of  the  validity  of  the  statute.  This  prin- 
ciple has  been  announced  in  so  many 
cases  in  this  court  that  it  may  not  be  con- 
sidered an  open  question."  Tyler  v. 
Judges,  179  U.  S.  405,  45  L.  Ed.  252. 

6.  All  persons  materially  interested 
properly  made  parties  in  equity. — Elmen- 
dor!  V.  Taylor,  10  Wheat.  152,  6  L.  Ed. 
289;  Mallow  v.  Hinde,  12  Wheat.  193,  6 
L.  Ed.  599;  Osborn  v.  United  States  Bank, 
9  Wheat.  738,  6  L.  Ed.  204;  Mechanics' 
Bank  v.  Seton,  1  Pet.  299,  7  L.  Ed.  152; 
Dandridge  v.  Washington,  2  Pet.  370,  7 
L.  Ed.  454;  Mandeville  v,  Riggs,  2  Pet. 
482,  7  L.  Ed.  493;  Caldwell  v.  Taggart,  4 
Pet.  190,  7  1,,  Ed.  828;  Breedlove  v. 
Nicolet.  7  Pet.  413,  8  L.  Ed.  731;  Vattier 
v.  Hinde,  7  Pet.  252,  8  L.  Ed.  675;  Story 
V.  Livingston,  13  Pet.  359,  10  L.  Ed.  200; 
Gaines  v.  Chew,  2  How.  619,  11  L.  Ed. 
402;  Gratz  v.  Cohen,  11  How.  1,  13  L.  Ed. 
579;  Shields  v.  Barrow,  17  How.  130,  15 
L.  Ed.  158;  Coy  v.  Mason,  17  How.  580, 
15  I,.  Ed.  125;  Taylor  v,  Carryl,  20  How. 
583,  15  L.  Ed.  1028;  Payne  v.  Hook,  7 
Wall.  425,  19  L.  Ed.  260;  Hoe  v.  Wilson, 
9  Wall.  501,  19  L.  Ed.  762;  Ribon  v.  Rail- 
road  Cos.,   16  Wall.   446,   450,   21   L.    Ed. 
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a  multiplicity  of  suits,  and  that  there  may  be  a  complete  and  final  decree  be- 
tweeii  sdl  parties  interested ;''  it  being  the  constant  aim  of  a  court  of  equity  to 
do  complete  justice,  by  embracing  the  whole  subject,  deciding  upon  and  settling 
the  rights  of  all  persons  interested  in  the  subject  of  a  suit;  to  make  the  per- 
formance of  the  order  perfectly  safe  to  those  who  have  to  obey  it,  and  to  pre- 
vent future  litigation.8 

Persons  without  Interest  Not  Proper  Parties. — It  is  equally  true,  as  a 
rule  of  equity  pleading,  that  none  shall  be  made  parties  either  as  complainants  or 
defendants,  who  have  no  interest  in  the  matters  in  controversy,  or  which  can 
be  affected  by  the  decree  of  the  court.^  No  one  need  be  made  a  party  com- 
plainant, in  whom  there  exists  no  interest  and  no  one  a  party  defendant  from 
whom  nothing  is  demanded.^^ 


367;  Railroad  Co.  v.  Orr,  18  Wall.  471,  21 
L.  Ed.  810;  Williams  v,  Bankhead,  19 
Wall.  563,  571,  22  1,.  Ed.  184;  Hotel  Co. 
V.  Wade,  97  U.  S.  13,  24  L.  Ed.  917;  Mc- 
Arthur  v.  Scott,  113  U.  S.  340,  28  L.  Ed. 
1015;  Vctterlein  v,  Barnes,  124  U.  S.  169, 
31  L.  Ed.  400;  Gregory  v.  Stetson,  133  U. 
S.  579,  33  L.  Ed.  792;  Bryan  v.  Kales,  134 
U.  S.  126,  33  L.  Ed.  829;  Manson  v.  Dun- 
canson,  166  U.  S.  633,  41  L.  Ed.  1105; 
California  «/.  Southern  Pac.  Co.,  157  U. 
S.  229,  39  It.  Ed.  683;  Brown  v.  Guarantee 
Trust,  etc.,  Co.,  128  U.  S.  403,  32  L.  Ed. 
468;  Minnesota  v.  Northern  Securities 
Co.,  184  U.  S.   199,  46  L.   Ed.  499. 

In  equity,  a  final  decree  cannot  be  pro- 
nounced, until  all  parties  in  interest  are 
brought  before  the  court.  Marshall  v. 
Beverley,  5  Wheat.  313,  5  L.  Ed.  97;  Conn 
V.  Penn,  5  Wheat.  424,  5  L.  Ed.  125. 

"All  persons  having  an  interest,  al- 
though remote,  in  the  subject  matter  of 
the  bill,  must  be  made  parties,  or  the  bill 
must  be  so  framed  as  to  give  them  an 
opportunity  to  come  in  and  be  made  par- 
ties. The  principle  that  all  must  be  made 
parties  whose  interests  may  be  affected 
by  the  decree  is  only  departed  from  where 
it  becomes  extremely  difficult  or  incon- 
venient to  enforce  the  rule."  Railroad 
Co.  V,  Orr,  18  Wall.  471,  21  L.  Ed.  810. 

7.  Reason  for  rule. — Story  v.  Livings- 
ton, 13  Pet.  359,  10  L.  Ed.  200;  Mechan- 
ics' Bank  v.  Seton,  1  Pet.  299,  7  L.  Ed.  152. 
And  see  cases  to  preceding  text. 

8.  Caldwell  v.  Taggart,  4  Pet.  190,  7  L. 
Ed.  828;  Mallow  v.  Hinde,  12  Wheat.  193, 
6  L.  Ed.  599;  Williams  v.  Bankhead,  19 
Wall.  563,  22  L.  Ed..  184;  Mandeville  v. 
Riggs,  2  Pet.  482,  7  L.  Ed.  493.  See,  gen- 
erally, the  titles  EQUITY,  vol.  5,  p.  803; 
MULTIPLICITY  OF  SUITS,  vol.  8,  p. 
539. 

9.  Persons  without  interest  not  proper 
parties  in  equity. — Livingston  v.  Wood- 
worth,  15  How.  546,  14  L.  Ed.  809;  Boon 
V,  Chiles,  8  Pet.  532,  8  L.  Ed.  1034;  Kerr 
V,  Watts,  6  Wheat.  550,  5  L.  Ed.  328; 
Pennsylvania  v.  Wheeling,  etc.,  Bridge 
Co.,  13  How.  518,  14  L.  Ed.  249;  Selz  v, 
Unna,  6  Wall.  327,  18  L.  Ed.  799:  Payne 
V,  Hook.  7  Wall.  425,  19  L.  Kd.  260; 
Krippendorf  v.  Hyde,  110  U.  S.  276,  25 
L.  Ed.  145;  Kilbourn  v.  Sunderland,  130 
U.   S.   505,  32   L.   Ed.   1005;   De  Wolf  v. 


Johnson,  10  Wheat.  367,  6  L.  Ed.  343; 
Gaines  v.  Hennen,  24  How.  553,  16  L.  Ed. 
770;  Fitch  v.  Creighton,  24  How.  159,  16^ 
L.  Ed.  596;  Buffington  v.  Harvey,  95  U. 
S.  99,  24  L.   Ed.  381. 

A  bill  for  an  account  and  distribution 
of  profits  cannot  be  maintained  by  a  cor- 
poration of  a  savings  bank  having  na 
pecuniary  interest  in  the  corporation. 
Huntington  v.  Savings  Bank,  96  U.  S. 
388,  24  L.  Ed.  777.  See  the  title  BANKS 
AND  BANKING,  vol.  3,  p.  8. 

10.  Kerr  v.  Watts,  6  Wheat.  550,  5  L. 
Ed.  328;  Mechanics'  Bank  v.  Seton,  1  Pet 
299,  7  L.  Ed.  152;  Gridley  v.  Wynant,  23 
How.  500,  16  L.  Ed.  411;  Huntington  v. 
Savings  Bank,  96  U.  S.  388,  24  L.  Ed.  777; 
Jerome  v,  McCarter,  94  U.  S.  734,  24  L. 
Ed.  136;  Delaware  County  Comm'rs  v, 
Diebold,  etc.,  Lock  Co.,  133  U.  S.  473,  33: 
L.    Ed.   674. 

"It  is  a  well-settled  rule  that  no  one 
need  be  made  a  party,  against  whom,  if 
brought  to  a  hearing,  the  plaintiff  can 
have  no  decree.  2  Madd.  Ch.  184;  P. 
Wms.  *310,  note  1."  Mechanics*  Bank  v. 
Seton,  1  Pet.  299,  7  L.  Ed.  152. 

A  certificated  bankrupt  or  insolvent, 
against  whom  no  relief  can  be  had,  is  not 
a  necessary  party  to  a  suit  in  equity;  but 
if  he  be  made  a  defendant,  he  cannot  be 
examined  as  a  witness  in  the  cause,  until 
an  order  has  been  obtained,  upon  motion^ 
for  that  purpose.  De  Wolf  v.  Johnson^ 
10  Wheat.  367,  6  L.   Ed.  343. 

Where  the  assignees  of  a  claim  on  a 
third  party  have  parted  completely  with 
their  interest  in  it  and,  by  a  transfer,, 
vested  the  entire  title  in  others,  they  are 
not  necessary  parties  in  an  equity  pro- 
ceeding by  these  others  to  enforce  it. 
Batesville  Institute  v.  Kauffman,  18  WalL 
151,  21  L.  Ed.  775.  See  the  title  AS- 
SIGNMENTS, vol.  2,  p.   595. 

A.,  B.,  C,  and  D.,  having  a  dispute 
about  their  rights  in  a  railroad  company, 
entered  into  a  contract  of  settlement,  by 
which  they  divided  the  stock  in  certain 
proportions  among  them.  A.  refused  ta 
carry  out  the  contract.  B.  filed  a  bill  to 
compel  him  to  stand  to  his  agreement.  A.,^ 
after  answering,  filed  a  cross  bill,  insist- 
ing that  B.  ought  to  have  made  C.  and  D. 
parties  to  his  original  proceeding.  Held, 
that  the  bill  not  seeking  any  relief  against 
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b.  Rule  Subject  to  QuaUficaHons  and  Exceptions. — ^The  general  rule  as  to 
parties  in  equity  is  a  rule  established  for  the  convenient  administration  of  jus- 
tice, and  is  subject  to  many  exceptions  and  qualifications  arising  out  of  public 
policy  and  the  necessities  of  particular  cases,^^  and  is  more  or  less  a  matter  of 
disaction  in  the  court.^^  The  rule,  like  all  general  rules,  will  yield,  whenever 
it  is  necessary  that  it  should  yield,  in  order  to  accomplish  the  ends  of  justice. 
It  will  yield,  if  the  court  is  able  to  proceed  to  a  decree,  and  do  justice  to  the 
parties  before  it,  without  injury  to  absent  persons,  equally  interested  in  the 
Ktigation,  but  who  cannot  conveniently  be  made  parties  to  the.  suit.^*  Thus, 
for  instance,  exceptions  to  the  rule  have  been  admitted,  from  considerations  of 
necessity  or  of  paramount  convenience,  when  some  of  the  persons  interested 
arc  out  of  the  jurisdiction,^*  or  not  in  being, i*  or  are  unknown,^®  or  when  the 
persons  interested  are  too  numerous  to  be  all  brought  in.^'''  The  necessity  for 
the  relaxation  of  the  rule  is  more  especially  apparent  in  the  courts  of  the 


B.  and  C,  it  was  not  necessary  that  they 
shcmld  be  parties.  French  v.  Shoemaker, 
14  Wall.  314,   20   L.   Ed.    852. 

Prior  mortgagees  are  not  necessary 
parties  to  the  bill  of  a  junior  mortgagee, 
which  seeks  only  the  foreclosure  or  the 
sale  of  the  equity  of  redemption.  Jerome 
V.  McCartcr,  94  U.  S.  734,  24  L.  Ed.  13ft. 

Where  a  release  is  fraudulently  ob- 
tained from  one  of  two  joint  contractors, 
the  releasing  contractor  is  not  an  indis- 
pensable party  to  a  bill  filed  by  his  co- 
contractor  against  the  other  party  to  the 
contract.  Canal  Co.  v.  Gordon,  6  Wall. 
Ml,  18  I^   Ed.  894. 

In  proceedings  to  set  aside  a  convey- 
ance of  real  estate,  made  in  fraud  of  the 
rights  of  creditors,  it  is  not  necessary  to 
make  a  mortgagee  of  the  estate  a  party, 
his  rights  under  the  mortgage  not  being 
brought  into  question.  Venable  v.  United 
States  Bank,  2  Pet.  107,  7  I^.  Ed.  364. 

11.  Rale  subject  to  many  exceptions 
and  qoalifications^Mechanics'  Bank  v. 
Scton,  1  Pet  299,  7  L.  Ed.  152;  Smith  v, 
Swormstedt,  16  How.  288,  302,  14  I^.  Ed. 
942;  Elmcndorf  v.  Taylor,  10  Wheat.  152, 
6  L.  Ed.  289;  Payne  v.  Hook,  7  Wall.  425, 
431,  19  I^  Ed.  260;  Ribon  v.  Railroad  Cos., 
16  Wall.  446,  450,  21  L.  Ed.  367;  Williams 
V.  Bankhead,  19  Wall.  563,  22  L.  Ed.  184; 
McArthur  v.  Scott,  113  U.  S.  340,  28  L. 
Ed.  1015. 

VSL  Application  of  rule  discretionary 
with  coart. — Mechanics'  Bank  v.  Seton,  1 
Pet  299,  7  Ir.  Ed.  152;  Mallow  v.  Hinde, 
12  Wheat.  193,  6  L.  Ed.  599;  Elmendorf  v, 
Taylor,  10  Wheat.  152,  6  L.  Ed.  289;  Vet- 
tcrlein  v.  Barnes,  124  U.  S.  169,  31  L.  Ed. 
400. 

"Courts  of  equity  require  that  all  the 
parties  concerned  in  interest  shall  be 
Drought  before  them,  that  the  matter  in 
controversy  may  be  finally  settled.  This 
equitable  rule,  however,  is  framed  by  the 
court  itself,  and  is  subject  to  its  discre- 
rion.  It  is  not,  like  the  description  of 
parties,  an  inflexible  rule,  a  failure  to  ob- 
serve which  turns  the  party  out  of  court, 
because  it  has  no  jurisdiction  over  his 
cause;  but  being  introduced  by  the  court 
itself,  for  the  purposes  of  justice,  is  sus- 
ceptible  of  modification,  for  the  promo-. 


tion  of  those  purposes."  Elmendorf  v. 
Taylor,  10  Wheat.  152,  6  L-  Ed.  289. 

18.  Payne  v.  Hook.  7  Wall.  426,  19  L. 
Ed.  260;  Story  v.  Livingston,  13  Pet.  359, 
10  L.  Ed.  200;  Hotel  Co.  v.  Wade,  97  U. 
S.   13,  24  L.  Ed.  917. 

In  Mechanics*  Bank  v.  Seton,  1  Pet. 
299,  7  L.  Ed.  152,  it  is  held  that  the  rule 
ought  to  be  restricted  to  parties,  whosef 
interest  is  involved  in  the  issue  and  to 
be  affected  by  the  decree. 

14.  Exception  as  to  persons  out  of  ju- 
risdiction.— McArthur  v.  Scott,  113  U.  S. 
340,  28  L.  Ed.  1015. 

"The  rule  which  requires  that  all  pe.r- 
sons  concerned  in  interest,  however  re- 
motely, should  be  made  parties  to  the 
suit,  though  applicable  to  most  cases  in 
the  courts  of  the  United  States,  is  not  ap- 
plicable to  all.  In  the  exercise  of  its  dis- 
cretion, the  court  will  require  the  plain- 
tiff to  do  all  in  its  power  to  bring  every 
person  concerned  in  interest  before  the 
court.  But  if  the  case  may  be  completely 
decided,  as  between  the  litigant  parties, 
the  circumstance  that  an  interest  exists 
in  some  other  person,  whom  the  process 
of  the  court  cannot  reach,  as,  if  sucn  party 
be  a  resident  of  some  other  state,  ought 
not  to  prevent  a  decree  upon  its  merits." 
Elmendorf  v.  Taylor,  10  Wheat.  152,  6 
L.  Ed.  289,  quoted  in  Mallow  v.  Hinde,  12 
Wheat.   193,  6   1,.   Ed.    599. 

The  organization  of  the  federal  courts 
has  always  required  them  to  dispense  with 
parties  in  chancery  not  within  their  juris- 
diction, unless  their  presence  was  an  ab- 
solute necessity.  Traders'  Bank  v.  Camp- 
bell, 14  Wall.  87,  20  L.  Ed.  832. 

The  want  of  proper  parties  is  not  a 
good  plea,  if  the  bill  suggests  that  such 
parties  are  out  of  the  jurisdiction'  of  the 
court.  Milligan  v.  Milledge,  3  Cranch 
220,   2   L.   Ed.    417. 

15.  Persons  not  in  being. — McArthur  t/. 
Scott,  113  U.  S.  340,  28  L.  Ed.  1015.  See 
post,  "Parties  by  Representation,"  III, 
A.  3. 

16.  Unknown  parties. — Mandeville  v. 
Riggs,  2  Pet.  482,  7  L.  Ed.  493. 

17.  Where  persoM  interested  too  nu- 
merous to  be  brought  in. — McArthur  v. 
Scott,  113  U.  S.  340,  28  I,*  Ed.  1015.     See 
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United  States,  where,  oftentimes,  tlie  enforcement  of  the  rule  would  oust 
them  of  their  jurisdiction,  and  deprive  parties  entitled  to  the  interposition  of  a 
court  of  equity  of  any  remedy  whatever,!^  and  by  the  act  of  congress  of  1839, 
and  the  47th  rule  of  equity  practice,  express  provision  is  made  for  adjudication 
of  suits  in  the  absence  of  persons  who,  though  proper  parties  to  the  suit,  cannot  be 
made  parties  by  reason  of  their  being  out  of  the  jurisdiction  of  the  court,  or 
because  their  joinder  would  oust  the  jurisdiction  of  the  court  as  to  the  parties 
before  the  court.  It  is  expressly  provided,  however,  that  the  judgment  or  de- 
cree thus  rendered  shall  not  conclude  or  prejudice  absent  parties.^® 

2.  Classification — a.  In  General, — ^Aocording  to  several  decisions  of  the 
United  States  supreme  court  parties  to  suits  in  equity  have  been  divided  into 
three  classes,  namely,  indispensable,  necessary,  and  formal  parties.^     For  the 


post,    "Parties    by    Representation,"    III, 
A,  3.  • 

18.  Relaxation  of  rule  in  United  States 
courta.— Payne  v.  Hook,  7  Wall.  425,  19 
L.  Ed.  260. 

It  is  the  settled  practice  in  the  courts 
of  the  United  States,  if  the  case  can  be 
decided  on  its  merits  between  those  who 
are  regularly  before  them,  although  other 
persons,  not  within  their  jurisdiction,  may 
be  collaterally  or  incidentally  concerned, 
who  must  have  been  made  parties,  if  they 
had  been  amenable  to  its  process,  that 
these  circumstances  shall  not  expel  other 
suitors  who  have  a  constitutional  and  le- 
gal right  to  submit  their  case  to  a  court 
of  the  United  States;  provided  the  de- 
cree may  be  made  without  affecting  their 
interests;  this  rule  has  also  been  adopted 
by  the  court  of  chancery  in  England.  Vat- 
tier  V.  Hinde,  7  Pet.  252,  8  L.  Ed.  675. 

19.  Act  of  Feb.  28th,  1889.— To  obviate 
any  objection  that  might  be  raised  by 
reason  of  the  nonjoinder  or  inability  to 
serve  absent  defendants,  it  was  provided 
by  the  act  of  February  28,  1839,  c.  36,  5 
Stat.  321,  subsequently  carried  into  the 
Revised  Statutes,  as  §  737,  that  "when 
there  are  several  defendants  in  any  suit  at 
law  or  in  equity,  and  one  or  more  of 
them  are  neither  inhabitants  of  nor  found 
within  the  district  within  which  the  suit 
is  brought,  and  do  not  voluntarily  appear, 
the  court  may  entertain  jurisdiction,  and 
proceed  to  the  trial  and  adjudication  of 
the  suit  between  the  parties  who  are 
properly  before  it;  but  the  judgment  or 
decree  rendered  therein  shall  not  conclude 
or  prejudice  other  parties  not  regularly 
served  with  process  nor  voluntarily  ap- 
pearing to  answer;  and  nonjoinder  of 
parties  who  are  not  inhabitants  of  nor 
found  within  the  district  as  aforesaid, 
shall  not  constitute  matter  of  abatement 
or  objection  of  the  suit."  Greeley  v.  Lowe, 
165  U.  S.  58,  39  L.  Ed.  69;  Hagan  v. 
Walker,  14  How.  29,  14  L.  Ed.  312;  Union 
Bank  v.  Stafford,  12  How.  327,  13  L.  Ed. 
1008;  Northern  Indiana  R.  Co.  v.  Michi- 
gan, etc.,  R.  Co.,  15  How.  233,  14  L.  Ed. 
674;  Ober  v.  Gallagher,  93  U.  S.  199,  23 
L.  Ed.  829.  See  the  title  JUDGMENTS 
AND  DECREES,  vol.  7,  p.  567. 

By  equity  rule  47  it  is  provided  that  in 


all  cases  where  it  shall  appear  to  the  court 
that  persons  who  might  otherwise  be 
deemed  necessary  or  proper  parties  to  the 
suit,  cannot  be  made  parties  by  reason  of 
their  being  out  of  the  jurisdiction  of  the 
court,  or  incapable  otherwise  of  being 
made  parties,  or  because  their  joinder 
would  oust  the  jurisdiction  as  to  the  par- 
ties before  it,  the  court  may  in  its  dis- 
cretion proceed  in  the  cause  without  mak- 
ing such  persons  parties,  and  in  such  case 
the  decree  shall  be  without  prejudice  to 
the  rights  of  the  absent  parties.  Fisher  v. 
Shropshire,  147  U.  S.  133,  37  L.  Ed.  109; 
McGahan  v.  Bank,  156  U.  S.  218,  39  L. 
Ed.  403;  McCoy  v.  Rhodes,  11  How.  131, 
13  L.  Ed.  634.  See  the  title  JUDG- 
MENTS AND  DECREES,  vol.  7,  p.  544. 

80.  Classification  of  parties. — Shields  v. 
Barrow,  17  How.  130,  15  L.  Ed.  158; 
Minnesota  v.  Northern  Securities  Co.,  184 
U.  S.  199,  46  L.  Ed.  499;  Cunningham  v. 
Macon,  etc.,  R.  Co.,  109  U.  S.  446,  27  L. 
Ed.  992;  Williams  v.  Bankhead,  19  Wall. 
563,  22  I^.  Ed.  184;  Barney  v.  Baltimore, 
6  Wall.  280,  18  L.  Ed.  825.  See,  also, 
Russell  V,  Clarke,  7  Cranch  69,  3  L.  Ed. 
271. 

"In  the  case  of  Barney  v.  Baltimore,  6 
Wall.  280,  18  L.  Ed.  825,  this  court, 
after  reviewing  the  former  decisions  on 
this  subject,  remarks  that  there  is  a  class 
of  persons  having  such  relations  to  the 
matter  in  controversy,  merely  formal  or 
otherwise,  that,  while  they  may  be  called 
proper  parties,  the  court  will  take  no  ac- 
count of  the  omission  to  make  them  par- 
ties. There  is  another  class  whose  rela- 
tions to  the  suit  are  such  that,  if  their 
interest  and  their  absence  are  formally 
brought  to  the  attention  of  the  court,  it 
will  require  them  to  be  made  parties,  if 
within  its  jurisdiction,  before  deciding  the 
case.  But,  if  this  cannot  be  done,  it  will 
proceed  to  administer  such  relief  as  may 
be  in  its  power  between  the  parties  be- 
fore it.  And  there  is  a  third  class,  whose 
interest  in  the  subject  matter  of  the  suit, 
and  in  the  relief  sought,  is  so  bound  up 
with  that  of  the  other  parties,  that  their 
legal  presence  as  parties  in  the  proceed- 
ing^ is  an  absolute  necessity,  without 
which  the  court  cannot  proceed."  Trad- 
ers' Bank  v,  Campbell,  14  Wall.  87,  20  L. 
Ed.  832. 
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purposes  of  this  title  the  class  of  parties  technically  termed  necessary  parties 
will  be  treated  under  the  classification  "parties  with  separable  interest  in  con- 
troversy."2i 

b.  Indispensable  Parties, — ^In  lOeneral. — ^Where  a  person  will  be  directly  af- 
fected by  a  decree,  he  is  an  indispensable  party,**  unless  the  parties  are  too  nu- 
merous to  be  brought  before  the  court,  when  the  case  is  subject  to  a  special 
rule.*^  All  those  persons  come  under  this  classification  of  indispensable  par- 
ties, who  not  only  have  an  interest  in  the  controversy,  but  an  interest  of  such  a 
nature  that  a  final  decree  cannot  be  made  without  either  affecting  that  interest, 
or  leaving  the  controversy  in  such  a  condition  that  its  final  termination  may 
be  wholly  inconsistent  with  equity  and  good  conscience.**     Though,  where  a 


21.  See  post,  "Parties  with  Separable 
Interest  in   Controversy,"   III,  A,  2,  c. 

S8.  Persons  to  be  directly  affected  by 
decree  indispensable  parties* — ^Williams  v, 
Bankhead,  19  Wall.  563,  22  L.  Ed.  184; 
Manson  v.  Duncanson,  166  U.  S.  533,  41 
U  Ed.  1105;  Shields  v.  Barrow,  17  How. 
130,  15  L.  Ed.  158;  Cameron  v.  McRob- 
erts,  3  Wheat.  591,  4  L.  Ed.  467;  Hoe  v, 
Wilson,  9  Wall.  501,  19  L.  Ed.  762;  Mal- 
low V.  Hinde,  12  Wheat.  193,  197,  6  L. 
Ed.  599;  Russell  v.  Clarke,  7  Cranch  69, 
3  L.  Ed.  271;  Lewis  v.  Darling,  16  How.  1, 
14  I*  Ed.  819;  Ribon  v.  Railroad  Cos.,  16 
Wall.  446,  21  L.  Ed.  367;  St.  Louis,  etc., 
R.  Co.  V.  Wilson,  114  U.  S.  60,  29  L.  Ed. 
66;  Massachusetts,  etc..  Const.  Co.  v. 
Cane  Creek  Tp.,  155  U.  S.  283,  39  L.  Ed. 
152;  Metropolitan  Bank  v,  St.  Louis  Dis- 
patch Co.,  149  U.  S.  436,  37  L.  Ed.  799; 
Christian  v.  Atlantic,  etc.,  R.  Co.,  133  U. 
S.  233,  33  L.  Ed.  589;  Traders'  Bank  v, 
Campbell,  14  Wall.  87,  20  L.  Ed.  832; 
Gregory  v.  Stetson,  133  U.  S.  579,  33  L. 
Ed.  792;  Swan  Land,  etc.,  Co.  v.  Frank, 
148  U.  S.  603,  37  L.  Ed.  577. 

SS.  Williams  v.  Bankhead,  19  Wall.  563, 
22  L  Ed.  184.  See  post,  "Parties  by 
Representation,"  III,  A,  3.       • 

M.  Shields  v,  Barrow,  17  How.  130,  15 
L  Ed.  158;  Minnesota  v.  Northern  Secu- 
rities Co.,  184  U.  S.  199,  46  L.  Ed.  499; 
Robettson  v.  Carson,  19  Wall.  94,  22  L. 
Ed.  178;  Barney  v.  Baltimore,  6  Wall.  280, 
18  L.  Ed.  825;  Cunningham  v.  Macon,  etc., 
R.  Co.,  109  U.  S.  446,  27  L.  Ed.  992;  Ken- 
dig  V.  Dean,  97  U.  S.  423,  24  L.  Ed.  1061. 

**The  general  rule  in  equity,  in  accord- 
ance with  the  fundamental  principles  of 
jastice,  is  that  all  persons  mterested  in 
the  object  of  a  suit,  and  whose  rights  will 
be  directly  affected  by  the  decree,  must 
be  made  parties  to  the  suit."  McArthur 
V,  Scott,  113  U.  S.  340,  28  L.  Ed.  1015. 

Instances  of  parties  held  indispen- 
nble. — ^Where  a  proceeding  in  equity 
concerns  the  disposal  of  a  specific  fund, 
a  person  claiming  the  fund,  and  liable  by 
a  decree  to  have  it  wholly  swept  from 
bim,  is  an  indispensable  party.  Williams 
V.  Bankhead,  19  Wall.  563,  22  L.  Ed.  184. 

Corporations  are  indispensable  parties 
to  a  bill  which  affects  corporate  interests. 
Swan  Land,  etc.,  Co.  v.  Frank,  148  U.  S. 
603,  37  L.  Ed.  577.  See  the  title  COR- 
PORATIONS, vol.  4,  p.  766. 


Where  certain  heirs  at  law  seek  to  set 
aside  a  sale  of  their  ancestor's  realty 
made  under  a  decree  of  a  competent  court 
ordering,  at  a  creditor's  instance,  such 
sale  for  the  payment  of  a  debt  due  him, 
they  should  make  the  creditor  on  whose 
application  the  sale  was  made  a  part^.  All 
the  heirs  also  should  be  parties.  It  is  not 
enough  that  those  who  bring  the  suit  pro- 
fess to  file  their  bill  "for  themselves  and 
the  other  heirs  at  law,"  these  last  being 
known  and  not  numerous.  Hoe  v.  Wil- 
son, 9  Wall.  501,  19  L.  Ed.  762. 

A  trustee  who  has  large  powers  over 
the  trust  estate  and  important  duties  to 
perform  with  respect  to  it,  is  a  necessary 
party  to  a  suit  brought  by  a  stranger  to 
defeat  the  trust.  McArthur  v,  Scott,  113 
U.   S.   340,  28   L.  Ed.   1015. 

Where  a  debtor  had  conveyed  to  a 
trustee  real  estate  to  be  sold  for  the  bene- 
fit of  creditors,  and  the  trustee  dying  be- 
fore the  conveyance  of  the  property  to 
a  purchaser,  another  trustee  was  ap- 
pointed by  the  court,  upon  the  applica- 
tion of  the  creditors,  to  execute  the 
trust,  in  a  proceeding  relative  to  the  ex- 
ecution of  the  trust,  and  the  conveyance 
of  the  estate,  it  is  necessary  that  the  heirs 
at  law  of  the  first  trustee  shall  be  parties' 
to  the  same;  as  the  legal  title  to  the  estate 
did  not  pass  to  the  substituted  trustee,  by 
the  appointment,  but  remained  in  the  le- 
gal heirs.  Greenleaf  v.  Queen,  1  Pet.  138, 
7  L.  Ed.  85. 

Where  money  was  borrowed  from  a 
bank  upon  a  promissory  note,  signed  by 
the  principal  and  two  sureties,  and  the 
principal  debtor,  by  way  of  counter  se- 
curity, conveyed  certain  property  to  a 
trustee,  for  the  purpose  of  indemnifying 
his  sureties,  it  was  necessary  to  make  the 
trustee  and  the  cestui  que  trust  parties 
to  a  bill  filed  by  the  bank,  asserting  a 
special  lien  upon  the  property  thus  con- 
veyed. McRea  v.  Branch  Bank,  19  How. 
376,  15  L  Ed.  688.  See  the  title  TRUSTS 
AND  TRUSTEES. 

"Where  the  object  of  an  action  or  suit 
is  to  recover  the  possession  of  real  ^  or 
personal  property,  the  one  in  possession 
is  a  necessary  and  indispensable  (and  not 
a  formal)  party.  The  case  of  Wilson  v. 
Oswego  Tp.,  151  U.  S.^  56,  38  L.  Ed.  70, 
is  decisive  on  this  point.  In  that  case 
a  suit  was  commenced  in  a  state  court  in 
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decree  can  be  made  as  to  those  present  without  affecting  the  rights  of  those 
who  are  absent,  the  court  will  proceed,^*^  yet,  if  the  interests  of  those  present 
and  of  those  absent  are  inseparable,  the  obstacle  is  insuperable.^    The  act  of 


Missouri  to  recover  possession  of  certain 
bonds  in  the  custody  of  the  Union  Sav- 
ings Association.  There  were  several 
defendants,  among  them  one  Montague, 
and  an  intervenor,  Oswego  township, 
who,  claiming  the  bonds,  removed  the 
case  on  the  ground  of  diverse  citizenship 
to  the  federal  court.  Such  removal  was 
adjudged  to  be  erroneous,  this  court  hold- 
ing that  'the  Union  Savings  Association, 
being  the  bailee  or  trustee  of  the  bonds, 
was  a  necessary  and  indispensable  party 
to  the  relief  sought  by  the  petition,  and 
that  defendant,  being  a  citizen  of  the 
same  state  with  the  plaintiff,  there  was 
no  right  of  removal  on  the  part  of  Monta- 
gue, or  of  the  intervening  defendant,  the 
Oswego  township,  on  the  ground  that  the 
Union  Savings  Association  was  a  formal, 
unnecessary,  or  nominal  party.'*'  Massa- 
chusetts, etc.,  Const.  Co.  v.  Cane  Creek 
Tp.,  155  U.  S.  283,  285,  39   L.  Ed.  152. 

Part  owners  or  tenants  in  common  in 
real  estate  of  which  partition  is  asked  in 
equity  have  an  interest  in  the  subject 
matter  of  the  suit,  and  in  the  relief  sought, 
so  intimately  connected  with  that  of  their 
cotenants,  that  if  these  cannot  be  subjected 
to  the  jurisdiction  of  the  court,  the  bill 
vill  be  dismissed.  Barney  v.  Baltimore, 
6  Wall.  280,  18  L.  Ed.  825. 

Where  a  legacy,  for  which  suit  is  in- 
stituted, is  given  jointly  to  several  persons 
in  different  families,  and  the  legatees  take 
equally,  the  number  in  either  family  being 
ascertained  by  the  will,  all  the  claimants 
ought  to  be  brought  before  the  court; 
the  right  of  each  individual  depends  on 
jthe  number  who  are  entitled,  and  t^is 
number  is  a  fact  which  must  be  inquired 
into,  before  the  amount  to  which  any  one 
is  entitled  can  be  fixed;  if  this  fact  were 
to  be  examined  in  every  case,  it  would 
subject  the  executors  to  be  harassed  by 
a  multiplicity  of  suits,  and  if  it  were  to  be 
fixed  by  the  first  decree,  would  not  bind 
persons  who  were  not  parties.  Pray  v. 
Belt,  1  Pet.  670,  7  L.  Ed.  309. 

Where  a  sale  of  mortgaged  property 
in  Louisiana  was  made  under  proceedings 
in  insolvency,  and  the  heirs  of  the  insol- 
vent filed  a  bill  to  set  aside  the  sale  on 
the  ground  of  irregularity,  it  was  neces- 
sary to  make  the  mortgagees  parties. 
They  had  been  paid  their  share  of  the 
purchase  money,  and  had  an  interest  in 
upholding  the  sale.  The  fact  that  such 
persons  are  beyond  the  jurisdiction  of  the 
court  is  not  a  sufficient  reason  for  omit- 
tinT  to  make  them  parties.  Coiron  v. 
Millaudon,  19  How.  113.  15  L.  Ed.  575. 
See  the  title  MORTGAGES  AND 
DEEDS  OF  TRUST,  vol.  8,  p.  452. 

Where,  in  a  bill  filed  for  discovery  and 
relief,  the  party  relied  upon  a  deed  said 


to  have  been  lost,  but  which  had  never 
been  formally  executed  to  convey  the 
estate;  and  upon  a  receipt  of  the  purchase 
money,  binding  the  party  to  convey  the 
same;  the  person  alleged  to  have  executed 
the  lost  deed,  and  who  gave  the  receipt, 
should  have  been  made  a  party  to  the 
proceeding;  although  he  had,  subse- 
quently, by  a  legal  and  formal  conveyance, 
duly  executed,  conveyed  the  estate  to 
others;  and  thus,  so  far  as  he  could,  di- 
vested himself  of  all  title  in  the  same. 
Findlay  v.  Hindc,  1  Pet.  241,  7  L.  Ed.  128. 

"In  the  case  of  Simms  v,  Guthrie,  9 
Cianch  X9,  25,  3  L.  Ed.  642,  this  court 
declared  the  general  rule  to  be,  that, 
'regularly,  the  claimants  who  have  an 
equitable  title,  ought  to  make  those  whose 
title  they  assert  as  well  as  the  person  for 
whom  they  claim  as  conveyance,  parties 
to  the  suit.'  'And  that  for  omitting  to 
do  so,  an  original  bill  may  be  dismissed.' " 
Findlay  v,  Hmde,  1  Pet.  241,  7  L.  Ed.  128. 

Where  the  object  of  a  bill  is  to  obtain 
conveyances  from  two  persons  of  certain 
lands  which  they  were  supposed  to  hold 
as  tenants  in  common,  and  to  which  the 
plaintiffs  assert  an  equitable  title,  it  is 
irregular  to  make  a  decree  respecting  the 
title,  until  both  the  defendants  are  before 
the  court.  Conn  v.  Penn,  5  Wheat.  424, 
5  L.  Ed.  125. 

Upon  a  bill  filed  by  the  United  States, 
proceeding  as  ordinary  creditors,  against 
"the  debtor  of  their  debtor,  for  an  account, 
etc.,  the  original  debtor  to  the  United 
States  ought  to  be  a  party,  and  the  ac- 
count taken  between  him  and  his  debtor. 
United  States  v.  Rowland,  4  Wheat.  108, 
4  L.  Ed.  526. 

25.  See  post,  "Parties  with  Separable 
Interest  in  Controversy,"  III,  A,  2^  c. 

S6.  Ribon  v.  Railroad  Cos.,  16  Wall. 
446,  21  L.  Ed.  367;  Mallow  v.  Hinde,  12 
Wheat.  193,  6  L.  Ed.  599;  Shields  v.  Bar- 
row, 17  How.  130,  15  L.  Ed.  158;  Barney 
V.  Baltimore,  6  Wall.  280,  18  L.  Ed.  825; 
Cunningham  v.  Macon,  etc.,  R.  Co.,  109 
U.  S.  446,  27  L.  Ed.  992;  California  v. 
Southern  Pac.  Co.,  157  U.  S.  229,  39  L. 
Ed.  683;  Goodman  v.  Niblack,  102  U.  S. 
556,  26  L.  Ed.  229;  Bank  v.  Carrollton 
Railroad,  11  Wall.  624,  20  L.  Ed.  82. 

"There  is  a  third  class,  whose  interests 
in  the  subject  matter  of  the  suit,  and  the 
relief  sought,  are  so  bound  up  with  that 
of  the  other  parties  that  their  legal  pres- 
ence as  parties  to  the  proceeding  is  an 
absolute  necessity,  without  which  the 
court  cannot  proceed.  In  such  cases, 
the  court  refuses  to  entertain  the  suit 
when  these  parties  cannot  be  subjected 
to  its  jurisdiction."  Kendig  v.  Dean,  97 
U.  S.  423,  24  L.  Ed.  1061,  quoting  from 
Barney  v.   Baltimore,  6  Wall.  280,  18  L. 
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congress  of  1839  and  the  47th  rule  of  equity  practice  give  no  warranty  for  the 
idea  that  parties  whose  presence  was  before  indispensable  could  thereafter  be 
dispensed  with.^ 

c.  Parties  with  Separable  Inierest  in  Controversy, — ^In  OeneraL — ^The  second 
dass  of  parties  consists  of  those  persons  having  an  interest  in  the  controversy 
and  who  ought  to  be  made  parties,  in  order  that  the  court  may  act  on  that  rule 
which  requires  it  to  decide  on,  and  finally  determine  the  entire  controversy,  and 
do  complete  justice,  by  adjusting  all  the  rights  involved  in  it.  These  persons 
are  commonly  termed  necessary  parties;  but  if  their  interests  are  separable 
from  those  of  the  parties  before  the  court,  so  that  the  court  can  proceed  to  a 
decree,  and  do  complete  and  final  justice,  without  affecting  other  persons  not 
before  the  court,  the  latter  are  not  indispensable  parties.^®  Where  a  person  is 
interested  in  a  controversy,  but  will  not  be  directly  affected  by  a  decree  made 


Ed.  825.  See,  also,  Russell  v.  Clarke,  7 
Cranch  69,  3  L.  Ed.  271. 

Where  a  bill  is  filed  to  enforce  a  claim 
or  lien  upon  a  specific  fund  within  reach 
of  the  court,  and  such  of  the  defendants 
as  are  neither  inhabitants  of  nor  found 
within  the  district  do  not  voluntarily  ap- 
pear, the  circuit  court  has  jurisdiction  to 
adjudicate  upon  their  right  to,  or  interest 
in,  the  fund,  if  they  be  notified  of  the 
pendency  of  the  suit  by  service  or  publi- 
cation, in  the  mode  prescribed  by  §  738  of 
the  Revised  Statutes.  In  such  a  case, 
where  it  appears  by  the  bill  that  certain 
nonresidents  are  indispensable  parties,  and 
they  are  not  made  parties,  the  bill  is  bad 
on  demurrer,  and  should  be  dismissed 
without  prejudice.  Goodman  v,  Niblack, 
102  U.  S.  556,  26  L.  Ed.  229. 

Although  in  general  a  bill  in  chancery 
will  not  be  dismissed  for  want  of  proper 
parties,  the  rule '  resting  as  it  does  upon 
the  supposition  that  the  fault  may  be 
remedied,  and  the  necessary  parties  sup- 
plied, does  not  apply  when  this  is  impos- 
sible, and  whenever  a  decree  cannot  be 
made  without  prejudice  to  one  not  a 
party.  In  such  a  case  the  bill  must  be 
dismissed.  Hence,  in  a  case  where,  if  all 
the  partners  were  made  parties  to  the  bill, 
the  court  in  which  the  bill  was  filed 
would,  from  the  character  of  its  jurisdic- 
tion (which  was  confined  to  persons  resi- 
dent "within  particular  districts,  which  one 
of  the  partners  here  was  not),  be  without 
any  jurisdiction  of  the  controversy,  the 
bill  must  be  dismissed.  Bank  v,  Carroll- 
ton  Railroad,  11  Wall.  624,  20  L.  Ed.  82. 

Generallv,  as  to  diamissal  for  want  of 
indispensable  parties,  see  the  title  DIS- 
MISSAL, DISCONTINUANCE  AND 
NONSUIT,  vol.  6,  p.  383. 

As  to  objections  for  want  of  indispen- 
sable parties,  duty  of  court  to  notice,  etc., 
see  post,  "Raising  and  Waving  Objec- 
tions," III,  D. 

S7.  General  rule  as  to  indispensable 
parties  not  affected  by  act  of  confess, 
1800,  nor  47th  rule  of  equity  practice. — 
Minnesota  v.  Northern  Securities  Co.,  184 
U.  S.  199,  46  L.  Ed.  499;  Shields  v,  Bar- 
row, 17  How.  130,  15  L.  Ed.  158;  Swan 
Land,  etc.,  Co.  v.  Frank,  148  U.  S.  603, 
37  L.  Ed.  577;  Greeley  v.  Lowe,  155  U.  S. 


58,  39  L.  Ed.  69;  California  v.  Southern 
Pac.  Co.,  157  U.  S.  229,  39  L.  Ed.  683; 
Hagan  v.  Walker,  14  How.  29,  14  L  Ed. 
312;  Barney  v.  Baltimore,  6  Wall.  280, 
18  L.  Ed.  825;  Gregory  v.  Stetson,  133 
U.  S.  579,  33  L.  Ed.  792.  See  the  titles 
CREDITORS'  SUITS,  vol.  5,  p.  38; 
JUDGMENTS  AND  DECREES,  vol.  7, 
p.  544. 

The  general  rule  that  suits  in  equity 
cannot  be  entertained  and  decrees  be  ren- 
dered, when  necessary  or  indispensable 
parties,  whether  corporations  or  individ- 
uals, are  not  brought  before  the  court,  is 
not  affected  by  §  1  of  the  act  of  Feb- 
ruary 28,  1839,  c.  36,  re-enacted  in  §  737 
of  the  Revised  Statutes  of  the  United 
States,  as  the  federal  supreme  court  has 
repeatedly  held.  Swan  Land,  etc.,  Co.  v. 
Frank,  148  U.  S.  603,  37  L.  Ed.  577. 

88.  Persons  with  separable  interests 
proper  but  not  indispensable  parties. — 
Shields  v.  Barrow,  17  How.  130,  15  L.  Ed. 
158;  Vattier  v,  Hinde,  7  Pet.  252,  8  L  Ed. 
675;  Minnesota  v.  Northern  Securities 
Co.,  184  U.  S.  199,  46  L.  Ed.  499;  Ribon 
V.  Railroad  Cos.,  16  Wall.  446,  21  L.  Ed. 
367;  Traders'  Bank  v.  Campbell.  14  Wall. 
87,  20  L.  Ed.  832;  Barney  v.  Baltimore, 
6  Wall.  280,  18  L.  Ed.  825;  Canal  Co.  v. 
Gordon,  6  Wall.  561,  18  L.  Ed.  894;  Cun- 
ningham V.  Macon,  etc.,  R.  Co.,  109  U.  S. 
446,  27  L.  Ed.  992;  Hotel  Co.  v.  Wade, 
97  U.  S.  13,  24  L.  Ed.  917;  California  v. 
Southern  Pac.  Co.,  157  U.  S.  229,  39  L. 
Ed.  683;  McBurney  v.  Carson,  99  U.  S. 
567,  25  L.  Ed.  378;  Horn  v.  Lockhart,  17 
Wall.  570,  21  L.  Ed.  657;  Williams  v. 
United  States,  138  U.  S.  514,  34  L.  Ed. 
1026.  And  see  Russell  v.  Clarke,  7  Cranch 
69,  3  L.  Ed.  271;  Cameron  v.  McRoberts, 
3  Wheat.  591,  4  L.  Ed.  467;  Osborn  v. 
United  States  Bank,  9  Wheat.  738,  6  L, 
Ed.  204;  Harding  v.  Handy,  11  Wheat. 
103,  132,  6  L.  Ed.  429;  Simms  v.  Guthrie, 
9  Cranch  19,  3  L.  Ed.  642;  West  v.  Smith, 
8  How.  402,  12  L  Ed.  1130;  Gaylords  v. 
Kelshaw,  1  Wall.  81,  17  L.  Ed.  612. 

When  objection  is  taken  to  the  jurisdic- 
tion of  the  circuit  court  of  the  United 
States  by  reason  of  the  citizenship  of 
some  of  the  parties  to  a  suit,  the  question 
is  whether  to  a  decree  authorized  by  the 
case  presented  they  are  indispensable  par- 
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in  his  absence,  he  is  not  an  indispensable  party,  but  he  should  be  made  a  party 
if  possible,  and  the  court  will  not  proceed  to  a  decree  without  him  if  he  can 
be  reached.*^ 

d.  formal  Parties. — ^In  OeneraL — ^The  third  and  last  class  of  parties  in 
equity,  known  as  formal  or  nominal  parties,  consists  of  those  persons  who,  while 
not  interested  in  the  controversy  between  the  immediate  litigants,  yet  have  an 
interest  in  the  subject  matter  which  may  be  conveniently  settled  in  the  suit,  and 
thereby  prevent  further  litigation.3o  Such  persons  may  be  parties  or  not,  at 
the  option  of  the  complainant.*^ 

Joinder  or  Nonjoinder  as  Affecting  Jurisdiction  of  Federal  Oonrt. — 
It  is  settled  that  the  jurisdiction  of  the  federal  courts  will  not  be  defeated  by 


ties.  If  their  interests  are  severable  from 
those  of  other  parties,  and  a  decree  with- 
out prejudice  to  their  rights  can  be  made, 
the  jurisdiction  of  the  court  should  be  re- 
tained and  the  suit  dismissed  as  to  them. 
Horn  V.  Lockhart,  17  Wall.  570,  21  L.  Ed. 
657,  citing  Barney  v,  Baltimore,  6  Wall. 
280,  18  L.  £d.  825. 

Illustrations. — In  a  bill  in  equity  in  the 
circuit  court,  by  one  distributee  of  an 
intestate's  estate  against  an  administrator, 
it  is  not  indispensable  that  such  dis- 
tributee make  the  other  distributees  par- 
ties, if  the  court  is  able  to  proceed  to  a 
decree,  either  through  a  reference  to  a 
master  or  some  other  proper  way,  to  do 
justice  to  the  parties  before  it  without 
injury  to  absent  parties  equally  interested. 
Payne  v.  Hook,  7  Wall.  425,  19  L.  Ed. 
260. 

On  a  bill  filed  by  an  executor,  against 
a  devisee  of  lands  charged  with  the  pay- 
ments of  debts,  for  an  account  of  the  trust 
fund,  etc.,  the  creditors  are  not  indis- 
pensable parties  to  the  suit;  the  fund 
may  be  brought  into  court,  and  dis- 
tributed, under  its  direction,  according  to 
the  rights  of  those  who  may  apply  for  it. 
Potter  V,  Gardner,  12  Wheat.  498,  6  L. 
Ed.  706. 

Where  one  of  four  joint  tenants  makes 
a  deed  of  trust  (a  mortgage)  of  land  con- 
veyed to  the  four — ^the  deed  of  trust  pur- 
porting to  convey  the  whole  estate — it  is 
not  necessary,  on  a  bill  filed  to  have  the 
land  sold  under  the  deed  of  trust  (in 
other  words,  to  foreclose  the  mortgage), 
to  make  the  three  who  do  not  convey 
parties  defendant  to  the  bill.  Stephen  v, 
Bcall,  22  Wall.  329,  22  L.  Ed.  786. 

In  a  suit  to  recover  property  sold  by 
executors  under  one  will  when  the  com- 
plainant claimed  under  a  subsequent  will, 
It  was  not  necessary  to  make  such  execu- 
tors parties.  Gaines  v.  Hennen,  24  How. 
553,  16  L.  Ed.  770. 

Where  a  bill  was  filed  in  the  circuit 
court  of  the  United  States  for  the  county 
of  Alexandria,  by  a  legatee,  against  the 
executor  and  residuary  devisee,  praying 
for  the  sale  of  the  real  estate  in  order  to 
pay  legacies,  the  personal  estate  being 
exnausted,  it  was  not  necessary  to  make 
a  special  devisee  of  land  in  Virginia  who 
resided  in  Virginia,  a    party     defendant 


West  V.  Smith,  8  How.  402,  12  L.  Ed. 
1130. 

It  is'  proper  to  make  a  prior  encum- 
brancer, who  holds  the  legal  title,  a  party 
to  the  bill,  in  order  that  the  whole  title 
may  be  sold  under  the  decree;  for  the 
purpose  of  such  a  decree,  the  prior  en- 
cumbrancer is  a  necessary  party;  but  the 
court  may  order  a  sale  subject  to  the  en- 
cumbrance, without  having  the  prior 
encumbrancer  before  it,  and  in  fit  cases  it 
will  do  so.  Hagan  v.  Walker,  14  How. 
29,  14  L.  Ed.  312. 

If  the  prior  encumbrancer  is  out  of  the 
jurisdiction,  or  cannot  be  joined  without 
defeating  it,  it  is  a  fit  cause  to  dispense 
with  his  presence,  and  order  a  sale  sub- 
ject to  his  encumbrance,  which  will  not 
be  affected  by  the  decree.  Hagan  v. 
Walker,  14  How.  29,  14  L.  Ed.  312.  See 
the  titles  EXECUTORS  AND  ADMIN- 
ISTRATORS, vol.  6,  p.  119;  MORT- 
GAGES  AND  DEEDS  OF  TRUST,  vol. 
8,  p.   452. 

88.  Williams  v.  Bankhead,  19  Wall.  563, 
22  L.  Ed.  184.  And  see  Traders'  Bank  v, 
Campbell,  14  Wall.  87,  20  L.  Ed.  832; 
Kendig  v.  Dean,  97  U.  S.  423,  24  L.  Ed. 
1061. 

30.  Formal  parties. — ^Williams  v.  Bank- 
head,  19  Wall.  563.  22  L.  Ed.  184;  Barney 
V.  Baltimore,  6  Wall.  280,  18  L.  Ed.  825; 
Traders'  Bank  v.  Campbell,  14  Wall.  87, 
20  L.  Ed.  832;  Cunningham  v.  Macon,  etc., 
R.  Co.,  109  U.  S.  446,  27  L.  Ed.  992;  Ken- 
dig  V.  Dean,  97  U.  S.  423,  24  L.  Ed.  1061. 
See,  also,  Shields  v.  Barrow,  17  How. 
130,  15  L.  Ed.  158;  Minnesota  v.  Northern 
Securities  Co.,  184  U.  S.  199,  46  L.  Ed. 
499;  Russell  v,  Clarke,  7  Cranch  69,  3  L. 
Ed.  271;  Wormley  v,  Wormley,  8  Wheat. 
421,  451,  5  L.  Ed.  651;  Carneal  v.  Banks. 
10  Wheat.  188,  6  L.  Ed.  298. 

31.  Option  of  complainant  as  to  formal 
parties. — Williams  v.  Bankhead,  19  Wall. 
563,  22  L.  Ed.  184:  Shields  v.  Barrow,  17 
How.  130,  15  L.  Ed.  158. 

"A  defendant  may  be  a  proper,  but  not 
an  indispensable  party  to  the  relief  asked. 
In  a  variety  of  cases  it  is  in  the  dis- 
cretion of  the  plaintiff  as  to  whom  he 
will  join  as  defendants.  Consistently  with 
established  rules  of  pleading  he  may  be 
governed  often  by  considerations  of  mere 
convenience."  Barney  v,  Latham,  103  U. 
S.  205,  26  L.  Ed.  514. 


Digitized  by 


Google 


PARTIES. 


45 


the  mere  joinder  or  nonjoinder  of  formal  parties.'* 

3.  Parties  by  Representation — a.  In  General, — While,  as  has  been  seen, 
all  persons  interested  in  the  object  of  the  suit,  and  whose  rights  will  be  directly 
affected  by  the  decree,  must,  as  a  general  rule,  be  made  parties  to  the  suit,®'  yet, 
from  considerations  of  necessity  or  paramount  convenience,  it  is  a  well-estab- 
lished doctrine  of  equity  practice,  that,  under  certain  circumstances,  persons 
whose  interests  are  properly  represented  in  a  suit  will  be  held  to  be  equally 
bound  by  the  decree  rendered  therein,  as  though  themselves  parties  of  record.'* 
In  every  case,  however,  there  must  be  such  parties  befcxe  the  court  as  to  insure 
a  fair  trial  of  the  issue  in  behalf  of  all.'* 

b.  When  Proper — (1)  Persons'  AcHng  in  Fiduciary  Capacity. — ^A  very  usual 
application  of  the  rule  as  to  parties  by  representation  is  found  in  the  jx-osecu- 
tion  or  defense  of  suits  by  persons  sustaining  trust  relations  to  others,  as  repre- 
sentatives of  the  persons  to  whom  they  sustain  such  relations;  thus,  for  in- 
stance, it  applies  in  the  case  of  trustees,"  assignees  for  the  benefit  of  credit- 


8S.  Joinder  or  nonjoinder  as  affecting 
federal  jurisdiction. — Wormley  v.  Worm- 
Icy,  8  Wheat.  421,  451,  5  L.  Ed.  651;  Wil- 
son V.  Oswego  Tp.,  151  U.  S.  56,  38  L.  Ed. 
70.  See  the  titles  BAILMENTS,  vol.  2, 
p.  790;  COURTS,  vol.  4,  p.  941. 

53.  General  rule  as  to  indimnsable  par- 
ties^—See  ante,  "Indispensable  Parties," 
III,  A,  2,  b. 

54.  Conclusiveness  of  decree  upon  per- 
sons not  parties  of  record  but  properly 
representecL — Manson  v.  Duncanson,  166 
U.  S.  533,  41  L.  Ed.  1105;  Rand  v.  Walker, 
117  U.  S.  340,  29  L.  Ed.  907;  Mc Arthur  v. 
Scott,  113  U.  S.  340,  28  L.  Ed.  1015;  Shaw 
r.  Railroad  Co.,  100  U.  S.  605,  25  L.  Ed. 
757;  Railroad  Co.  v.  Howard,  7  Wall.  392, 
19  L.  Ed.  117;  Wabash,  etc.,  Canal  Co.  v. 
Beers,  2  Black  448,  17  L.  Ed.  327;  Zab- 
riskie  V,  Cleveland,  etc.,  R.  Co.,  23  How. 
381,  16  L  Ed.  488;  Georgetown  v.  Alex- 
andria Canal  Co.,  12  Pet.  91,  9  L.  Ed. 
1012;  Mason  v.  Muncaster,  9  Wheat.  445, 
6  L.  Ed.  131.  See,  generally,  the  title 
RES  ADJUDICATA. 

.  Stockholders  in  a  corporation  need  not 
be  individually  made  parties  in  a  creditor's 
suit  where  their  interest  is  fully  repre- 
sented both  by  the  railroad  company  and 
by  a  committee  chosen  and  appointed  by 
them.  Railroad  Co.  v.  Howard,  7  Wall. 
392,  19  L.  Ed.  117.  See  the  title  STOCK 
AND  STOCKHOLDERS. 

In  Mason  v.  Muncaster,  9  Wheat.  445, 
6  L.  Ed.  131,  it  was  held  that  the  in- 
dividual parishioner^,  residing  out  of 
Alexandria  county,  were  no  more  neces- 
sary to  be  made  parties  to  the  bill  pray- 
ing a  sale  of  the  glebe,  and  other 
parochial  property  than  the  individuals  re- 
siding within  the  county.  Both  were 
represented  in  the  only  way  known  to  the 
laws,  by  the  vestry  duly  appointed  to 
manage  parochial  concerns.  See  the  title 
RELIGIOUS   SOCIETIES. 

55.  Must  be  sufficient  parties  to  insure 
iair  trial  of  issue. — See  post,  "Numerous 
Parties/'  III,  A,  3,  b,  (2). 

S8.    Trustees. — Manson    v.    Duncanson, 
IW  U.   S.  533,  41   L.   Ed.   1105;   Elwell  v.  ' 
Fosdick,    134   U.    S.    500,    33    L.    Ed.    998; 


Beals  V.  Illinois,  etc.,  R.  Co.,  133  U.  S* 
290,  33  L.  Ed.  608;  Vetterlein  v.  Barnes, 
124  U.  S.  169,  31  L.  Ed.  400;  Rand  v, 
Walker,  117  U.  S.  340,  -29  L.  Ed.  907; 
Shaw  V.  Railroad  Co.,  100  U.  S.  605,  25 
L.  Ed.  757;  Carey  v.  Brown,  92  U.  S.  171; 
23  L.  Ed.  479;  Kerrison  v.  Stewart,  95 
U.  S.  155,  23  L.  Ed.  843. 

"The  general  rule  is,  that  in  suits  re- 
specting trust  property,  brought  either  by 
or  agamst  the  trustees,  the  cestuis  que 
trust  as  well  as  the  trustees  are  necessary 
parties.  Story's  Eq.  PL,  §  207.  To  this 
rule  there  are  several  exceptions.  One  of 
them  is,  that  where  the  suit  is  brought 
by  the  trustee  to  recover  the  trust  prop- 
erty or  to  reduce  it  to  possession  and  in 
no  wise  affects  his  relation  with  his  cestuis 
que  trust,  it  is  unnecessary  to  make  the 
latter  parties.  Horsly  v,  ,Fawcett,  11 
Beav.  569,  was  a  case  of  this  kind.  The 
objection  taken  here  was  taken  there. 
The  Master  of  the  Rolls  said,  *If  the  ob- 
ject of  the  bill  were  to  recover  the  fund 
with  a  view  to  its  administration  by  the 
court,  the  parties  interested  must  be 
represented.  But  it  merely  seeks  to  re- 
cover the  trust  moneys,  so  as  to  enable 
the  trustee  hereafter  to  distribute  them 
agreeably  to  the  trusts  declared.  It  is, 
therefore,  unnecessary  to  bring  before  the 
court  the  parties  beneficially  interested.' 
Such  is  now  the  settled  rule  of  equity 
pleading  and  practice.  Adams  v.  Bradley 
et  al.,  6  Mich.  346;  Ashton  v.  The  Atlantic 
Bank,  3  Allen,  217;  Boyden  v.  Partridge 
et  al.,  2  Gray.  191;  Swift  and  Others  v. 
Stebbins,  4  Stew.  &  P.  447;  The  Asso- 
ciation,  etc.,  v.  Beekman,  Adm'r,  et  al., 
21  Barb.  555;  Alexander  v,  Cana.  1  De 
G.  &  Sm.  Ch.  416;  Potts  v.  The  Thames 
Haven  and  Dock  Co.,  7  Eng.  Law  &  Eq. 
262;  Story  v.  Livingston,  13  Pet.  359,  10 
L.  Ed.  200."  Carey  v.  Brown,  92  U.  S. 
171,  23  L.  Ed.  479.  See,  also,  Vetterlein 
V.  Barnes,  124  U.  S.  169,  31  L.  Ed.  400. 

"It  is   certainly  true,   as  was    said     in  , 
Kerrison  v.  Stewart,  93  U.  S.  155,  160,  23 
L.    Ed.    843,    that    'under    some     circum- 
stances a  trustee  may  represent  his  bene- 
ficiaries  in   all   things   relating    to     their 
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ors,*''^  assignees  in  bankruptcy,'®  executors  and  administrators,'^  receivers,  etc*^ 
(2)  Numerous  Pca^s, — ^In  Oeneral. — ^The  rule  is  well  established  that 
where  the  parties  interested  are  numerous,  and  the  suit  is  for  an  object  conunon 
to  them  all,  some  of  the  body  may  maintain  a  bill  on  behalf  of  themselves  and 
of  the  others ;  and  a  bill  may  also  be  maintained  against  a  portion  of  a  numerous 
body  of  defendants,  representing  the  common  interest.*^  Where  the  parties 
interested  in  the  suit  are  numerous,  their  rights  and  liabilities  are  so  subject  to 
change  and  fluctuation  by  dciath  or  otherwise,  that  it  would  not  be  possible, 
without  very  great  inconvenience,  to  make  all  of  them  parties,  and  would  often- 
times prevent  the  prosecution  of  a  suit  to  a  hearing.  For  convenience,  there- 
fore, and  to  prevent  a  failure  of  justice,  a  court  of  equity  permits  a  portion  of 
the  parties  in  interest  to  represent  the  entire  body,  and  the  decree  binds  all  of 
them  the  same  as  if  all  were  before  the  court.* ^  Thus,  for  instance,  when  there 
are  some  fifteen  hundred  persons  represented  by  the  complainants,  and  over 
double  that  number  by  the  defendants,  it  is  manifest  that  to  require  all  the 
parties  to  be  brought  upon  the  record,  as  is  required  in  a  suit  at  law,  would 
amount  to  a  denial  of  justice.*'  The  legal  and  equitable  rights  and  liabilities  of 
all  being  before  the  court  by  representation,  and  especially  where  the  subject 
matter  of  the  suit  is  common  to  all,  there  can  be  very  little  danger  but  that  the 
interest  of  all  will  be  properly  protected  and  maintained.**  In  all  cases,  however, 
where  exceptions  to  the  general  rule  are  allowed,  and  a  few  are  permitted  to  sue 
CM"  defend  on  behalf  of  the  many,  by  representation,  care  must  be  taken  that 


common  interest  in  the  trust  property. 
He  may  be  invested  with  such  powers  and 
subjected  to  such  obligations  that  those 
for  whom  he  holds  will  be  bound  by  what 
is  done  against  him,  as  well  as  by  what  is 
done  by  him.  The  difficulty  lies  in  ascer- 
taining whether  he  occupies  such  a  posi* 
tion,  not  in  determining  its  effect  if  he 
does.  If  he  has  been  made  such  a  repre- 
sentative, it  is  well  settled  that  his  bene- 
ficiaries are  not  necessary  parties  to  a 
suit  by  him  against  a  stranger  to  enforce 
the  trust,  *  *  *  or  to  one  by  a  stranger 
against  him  to  defeat  it  in  whole  or  in 
part.'"  Rand  v.  Walker,  117  U.  S.  340, 
29  L.  Ed.  907. 

The  trustee  to  whom  a  railroad  com- 
pany executed  a  mortgage  upon  its  prop- 
ertyi  to  secure  the  payment  of  its  boncls, 
represents  the  bondholders  in  all  legal 
proceedings  carried  on  by  him  affecting 
his  trust,  to  which  they  are  not  actual 
parties,  and  whatever  binds  him,  if  he 
acts  in  good  faith,  binds  them.  Shaw  v. 
Railroad  Co.,  100  U.  S.  605,  25  L.  Ed.  757. 
See  the  titles  RES  ADJUDICATA; 
TRUSTS  AND  TRUSTEES. 

37.  Assignees  for  benefit  of  creditors. 
— Manson  z/.  Duncanson,  166  U.  S.  533,  41 
L.  Ed.  1105.  See  t"he  title  ASSIGN- 
MENT FOR  THE  BENEFIT  OF 
CREDITORS,  vol.  2,  p.  629. 

38.  Assignees  in  bankruptcy. — Buffing- 
ton  V.  Harvey,  95  U.  S.  99,  24  L.  Ed.  381. 
See  the  title  BANKRUPTCY,  vol.  2,  pp. 
886,  908. 

39.  Elxecutors     and     administrators. — 
*  Dandridge  v,   Washington,   2  Pet.   370,   7 

L.  Ed.  454:  Potter  v.  Gardner,  12  Wheat. 
498,  6  L.  Ed.  706.    See  the  title  EXECU- 


TORS AND  ADMINISTRATORS,  vol. 
6,  p.  178. 

40.  Receivers. — Porter  v.  Sabin,  149  U. 
S.  473,  37  L.  Ed.  815.  See  the  titles  RE- 
CEIVERS; STOCK  AND  STOCK- 
HOLDERS. 

41.  Suits  by  or  against  representatives 
of  numerous  parties. — ^Wallace  v.  Adams, 
204  U.  S.  416,  15  L.  Ed.  547;  New  Or- 
leans V,  Warner.  180  U.  S.  199,  45  L.  Ed. 
493;  Scott  V.  Donald,  165  U.  S.  107,  41  L. 
Ed.  648;  United  States  v.  Old  Settlers, 
148  U.  S.  427,  37  L.  Ed.  509;  McArthur  v. 
Scott,  113  U.  S.  340,  28  L.  Ed.  1015;  Ribon 
V.  Railroad  Cos.,  16  Wall.  446,  21  L.  Ed. 
367;  Wabash,  etc.,  Canal  Co.  v.  Beers,  2 
Black  448,  17  L.  Ed.  327;  Zabriskie  v^ 
Cleveland,  etc.,  R.  Co.,  23  How.  381,  16 
L.  Ed.  488;  Bacon  v.  Robertson,  18  How. 
480,  15  L.  Ed.  499;  Ayres  v.  Carver,  17 
How.  591,  15  L.  Ed.  179;  Smith  v.  Sworm- 
stedt,  16  How.  288,  14  L.  Ed.  942;  Marshall 
V.  Baltimore,  etc.,  R.  Co.,  16  How.  314, 
14  L.  Ed.  953;  Georgetown  v.  Alexandria 
Canal  Co.,  12  Pet.  91,  9  L.  Ed.  1012; 
Beatty  v.  Kurtz,  2  Pet.  566,  7  L.  Ed.  521; 
Mandeville  v.  Riggs,.2  Pet.  482,  7  L.  Ed. 
493. 

48.  Smith  v.  Swormstedt,  16  How.  288, 
14  L.   Ed.  942. 

43.  Smith  v.  Swormstedt,  16  How.  288, 
14  L.   Ed.  942. 

"The  right  might  be  defeated  by  ob- 
jections to  parties,  from  the  difficulty  of 
ascertaining  them,  or  if  ascertained,  from 
the  changes  constantly  occurring  by 
death  or  otherwise."  Smith  v.  Sworm- 
stedt, 16  How.  288,  14  L.  Ed.  942. 

44.  Smith  v,  Swormstedt,  16  How.  288, 
14  L.   Ed.  942. 
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persons  are  brought  on  the  record  fairly  representing  the  interest  or  right  in* 
volved  so  that  it  may  be  fully  and  honestly  tried.** 

Necessity  for  Oommnnity  of  Interest. — The  interest  that  will  enable  the 
court  to  dispense  with  the  presence  of  all  the  parties,  when  numerous,  except  a 
determinate  number,  is  not  only  an  interest  in  the  question,  but  one  in  common 
in  the  subject  matter  of  the  suit.*^ 

Applications  of  Rule. — ^Among  the  more  familiar  instances  of  parties  having 
a  common  interest,  who,  by  reason  of  their  numbers,  may  sue  or  be  sued  by 
representation,  are  creditors,*''  holders  of  bonds  or  warrants,*®  stockholders,** 


46.  Sufficient  pertons  mutt  be  brought 
on  record  to  insure  fair  triaL — McArthur 
V.  Scott,  113  U.  S.  340,  28  L.  Ed.  1015; 
Smith  V.  Swormstedt,  16  How.  288,  14  L. 
Ed.  942;  United  Sutes  v.  Old  Settlers, 
148  U.  S.  427,  37  L.  Ed.  509. 

40.  Necesnty  for  community  of  in- 
tereit^--Scott  v.  Donald,  165  U.  S.  107,  41 
L.  Ed.  643;  Smith  v,  Swormstedt,  16  How. 
288,  14  L.  Ed.  942;  Ayres  v.  Carver,  17 
How.  591,  15  L.  Ed.  179;  Beatty  v.  Kurtz, 
2  Pet  556,  7  L.  Ed.  521.  See,  also.  United 
Sutes  V.  Old  Settlers,  148  U.  S.  427,  37 
L.  Ed.  509. 

There  are  cases  in  which  it  is  compe- 
tent for  some  persons  to  come  into  a 
court  of  equity  as  plaintiffs,  for  them- 
sdres  and  others  having  similar  interests; 
such  is  the  familiar  example  of  what  is 
called  a  creditors'  bill.  But  in  all  these 
cases,  the  parties  have  an  interest  in  the 
subject  matter,  which  enables  them  to 
sue;  and  the  others  are  treated  as  a  kind 
of  plaintiffs  with  those  named,  although 
thejr  themselves  are  not  named.  George- 
town V.  Alexandria  Canal  Co.,  12  Pet.  91, 
9  L.  Ed.  1012. 

"Mr.  Justice    Story,     in     his     valuable 
treaty  on  Equity  Pleadings,  after  discuss- 
ing this   subject  with  his  usual   research 
and  fullness,   arranges   the  exceptions  to 
the  general  rule,   as  follows:     1.    Where 
the  question  i?  one  of  a  common  or  gen- 
era! interest,  and  one  or  more  sue  or  de- 
fend    for     the     benefit     of     the     whole. 
2.    Where     the     parties     form     a     vol- 
tintary    association     for    public     or     pri- 
vate    purposes,     and     those     who      sue 
or  defend    may    fairly    be    presumed     to 
represent  the  rights  and  interests  of  the 
whole;  and  3.   Where  the  parties  are  very 
numerous,  and  though  they  have  or  may 
have  separate  and   distinct   interests,  yet 
it  is  impracticable  to  bring  them  all  be- 
fore the    court.      In    this     latter     class, 
though  the  rights  of  the  several  persons 
may  be   separate  and  distinct,   yet  there 
must  be  a  common  interest  or  a  common 
right,  which  the  bill  seeks  to  establish  or 
enforce.     As  an   illustration,    bills     have 
been  permitted  to  be  brought  by  the  lord 
of  a  manor  against  some  of  the  tenants, 
and  vice  versa,  by  some  of  the  tenants  in 
behalf  of  themselves  and  the   other  ten- 
ants,  to    establish    some    right — such    as 
suit  to  a  miU,  or  right  of  common,  or  to 
cut  turf.     So   by    a    parson   of   a   parish 


against  some  of  the  parishioners  to  es- 
tablish a  general  right  to  tithes— or  con- 
versely, by  some  of  the  parishioners  in 
behalf  of  all  to  establish  a  parochial  mo- 
dus."   Smith  V,  Swormstedt,  16  How.  286, 

14  L.  Ed.  942. 

"In  all  these  and  the  like  instances  given 
in  the  books,  there  is  a  community  of  in- 
terest growing  out  of  the  nature  and  con- 
dition of  the  right  in  dispute;  for,  al"*- 
though  there  may  not  be  any  privity  be- 
tween the  numerous  parties,  there  is  a 
common  title  out  of  which  the  question 
arises,  and  which  lies  at  the  foundation 
of  the  proceedings."  Scott  v,  Donald,  165 
U.  S.  107,  41  L.  Ed.  648. 

47.  Creditors — Georgetown  v.  Alex* 
andria  Canal  Co.,  12  Pet.  91,  9  L.  Ed. 
1012.  See  the  title  CREDITORS' 
SUITS,  vol.  5,  pp.  22,  37. 

48.  Holders  of  bonds  or  warrants*-^ 
New  Orleans  v.  Warner,  180  U.  S.  199,  45 
L.  Ed.  493;  Wabash,  etc..  Canal  Co.  v. 
Beers,  2  Black  448,  17  L.  Ed.  327.  And 
see  ^he  title  MUNICIPAL,  COUNTY, 
STATE  AND  FEDERAL  SECURI- 
TIES, vol.  8,  p.  650. 

49.  Stockholders  of  corporationa. — Ba- 
con V.  Robertson,  18  How.  480,  15  L.  Ed. 
499;  Zabriskie  v.  Cleveland,  etc.,  R.  Co., 
23   How.  381,  16  L.  Ed.  488. 

"The  stockholders  are  interested  in 
these  questions,  and  are  then  proper  par- 
ties to  the  bill.  The  number  of  the  par- 
ties renders  it  impracticable  to  bring  all 
before  the  court,  and  therefore  the  suit 
may  be  prosecuted  in  the  form  which  has 
been  employed  in  this  suit.  This  court 
sustained  such  a  bill  in  the  case  of  Smith 
t;.^  Swormstedt,  16  How.  288,  14  L.  Ed. 
942."     Bacon  v.  Robertson,  18  How.  480, 

15  L.   Ed.  499. 

Where  a  bill  was  filed  against  the  stock- 
holders of  a  voluntary  association  for  the 
purposes  of  banking,  and  the  process  was 
returned  "served"  upon  some  of  the  par- 
ties named  in  the  bill,  and  as  to  others, 
who  were  not  within  the  reach  of  the 
process,  "not  found;"  the  court  stated 
that  it  was  not  meant  to  say,  that  in 
cases  of  this  nature,  it  is  necessary  to 
bring  all  the  stockholders  before  the 
court,  before  any  decree  can  be  made. 
Mandeville  v.  Riggs.  2  Pet.  482,  7  L.  Ed. 
493.  See  the  title  STOCK  AND  STOCK- 
HOLDERS. 
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members  of  voluntary  societies  or  companies,*®  parishioners,  etc.*^*  In  suits 
affecting  the  rights  of  residuary  legatees  or  of  next  of  kin,  while  the  general 
rule  is  that  all  the  members  of  the  class  must  be  made  parties,**  yet  where 
they  are  numerous,  and  only  some  of  them,  together  with  the  executor  and 
trustee  under  the  will,  are  made  parties,  it  has  l^n  held  that  the  court,  upon 
being  satisfied  that  it  has  a  sufficient  number  before  it  to  secure  a  fair  trial 
of  the  question  at  issue,  may  hear  th<e  cause.*'  The  decree  must,  however,  be 
without  prejudice  to  the  rights  of  those  who  are  not  made  parties,  and  who  do 
not  come  in  before  the  decree.** 

Form  and  Requisites  of  Bill. — ^Where  a  suit  is  brought  by  or  against  a 
few  individuals  as  representing  a  numerous  class,  that  fact  must  be  alleged 
of  recixd,  so  as  to  present  to  the  court  the  question  whether  sufficient  parties 
arc  before  it  to  properly  represent  the  rights  of  all,**  and  the  bill  should  b^ 
so  framed  as  to  give  those  interested  who  are  not  parties,  an  opportunity  to 
come  in  and  be  made  parties.** 

(3)  Persons  Not  in  Being,  Remaindermen;  Reversioners,  etc. — It  is  well  es- 
tablished that  under  certain  circumstances  the  owner  of  the  first  estate  of  free- 
bold,  representing  the  whole  estate,  and  identified  in  interest  with  all  who  come 


50.  Members  of  voluntary  societies,  etc. 
— Bcatty  V,  Kurtz,  2  Pet.  566,  7  h.  Ed. 
521. 

Commissioners  appointed  by  the  Metho- 
dist Episcopal  Church  South,  may  file  a 
bill  in  chancery,  in  behalf  of  themselves 
and  those  whom  they  represent  against 
the  trustees  of  the  book  concern,  for  a 
division  of  the  property.  Smith  v. 
Swormstedt,  16  How.  288,  14  L.  Ed.  942. 

"In  courts  of  equity,  where  there  arc 
very  numerous  associates  having  all  the 
same  interest,  they  may  plead  and  be  im- 
pleaded through  persons  representing 
their  joint  interests;  and,  as  in  the  case 
between  the  northern  and  southern 
branches  of  the  Methodist  Church,  lately 
decided  by  this  court,  the  fact  that  in- 
dividuals adhering  to  each  division  were 
known  to  reside  within  both  states  of 
which  the  parties  to  the  suit  were  citizens, 
was  not  considered  as  a  valid  objection 
to  the  jurisdiction."  Marshall  v.  Baltimore, 
etc.,  R.  Co.,  16  How.  314,  14  L.  Ed.  953. 

51.  Parishioners. — "It  is  not  necessary 
to  decide  the  case  on  this  point;  be- 
cause we  think  it  one  of  those  cases,  in 
which  certain  persons,  belonging  to  a 
voluntary  society,  and  having  a  common 
interest,  may  sue  in  behalf  of  themselves 
and  others  having  the  like  interest,  as 
part  of  the  same  society,  for  purposes 
common  to  all,  and  beneficial  to  all.  Thus, 
some  of  the  parishioners  may  sue  a  parson 
to  establish  a  general  modus,  without 
joining  all;  and  some  of  the  members  of 
a  voluntary  society  or  company,  when  the 
parties  are  very  numerous,  may  sue  for 
an  account  against  others,  without  join- 
ing all.  Cooper's  Eq.  Plead.  40,  41;  Mitf. 
Plead.  145."  Beatty  v.  Kurtz,  2  Pet.  566, 
585,  7  L.  Ed.  521.  See  the  title  ASSO- 
CIATIONS, vol.  2,  p.  634. 

02.  General  rule  as  to  residuary  lega- 
tees, etc.— McArthur  v,  Scott,  113  U.  S. 
340,  28  L.  Ed.  1015. 


08.  McArthur  v.  Scott,  113  U.  S.  340, 
28  L.  Ed.  1015. 

The  court  did  not  consider  it  necessary 
to  make  the  residuary  legatees  parties,  in 
a  proceeding,  the  sole  object  of  which 
was  to  ascertain  and  distribute  among  the 
nephews  of  the  testatrix,  the  amount  to 
which  they  were  entitled  for  the  expenses 
of  education;  the  residuary  legatees  have, 
undoubtedly,  an  interest  in  reducing  every 
demand  on  the  estate;  whatever  remains, 
sinks  into  the  residuum  and  that  residuum 
is  diminished  as  well  by  the  claims  of 
creditors  and  specific  legatees,  as  by  this. 
In  all  such  cases,  the  executors  represent 
the  residuary  legatees,  and  guard  their 
interests;  it  is  a  part  of  that  duty  which 
requires  them  to  protect  the  interests  of 
the  estate;  in  such  suits,  the  residuary 
legatees  are  never  made  parties;  to  re- 
quire it,  would  be  an  intolerable  burden 
on  those  who  have  claims  on  an  estate  in 
the  hands  of  executors.  Dandridge  v. 
Washington,  2  Pet,  370,  7  L.  Ed.  454. 

54.  Decree  to  be  without  prejudice  to 
parties  not  coming  in  prior  thereto. — Mc- 
Arthur V.  Scott,  113  U.  S.  340,  28  L.  Ed. 
1015. 

55.  Allegation  that  parties  of  record 
sue  or  defend  in  representative  capacity. 
—McArthur  v.  Scott,  113  U.  S.  340,  28  L. 
Ed.  1015;  Railroad  Co.  v.  Orr,  18  Wall. 
471,  21  L.   Ed.  810. 

Amendment  at  hearing  to  show  such 
fact.— "The  court  will  generally  at  the 
hearing  allow  a  bill,  which  has  origi- 
nally been  filed  by  one  individual  of  a 
numerous  class  in  his  own  right,  to  be 
amended  so  as  to  make  such  individual 
sue  on  behalf  of  himself  and  the  rest  of 
the  class."  Richmond  v.  Irons,  121  U. 
S.  27,  30  L.  Ed.  864,  quoting  from  Dan. 
Ch.  Pr.  (4th  Ed.),  c  5,  §  1,  p.  245. 

56.  Bill  must  afford  opportunity  for 
absent  persons  to  come  in  as  parties. — 
Railroad  Co.  v.  Orr,  18  Wall.  471,  21  L. 
Ed.  810. 
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after  him,  sufficiently  represents  those  yet  uubom.^^  In  the  case  of  an  estate 
tail,  for  instance,  it  has  been  held  to  be  sufficient,  in  order  to  bind  contingent 
remaindermen,  to  bring  before  the  court  the  first  tenant  in  tail,  and  if  no  tenant 
in  tail,  in  being,  the  first  person  entitled  to  the  inheritance,  and  if  no  such  per- 
son, then  the  tenant  for  life.*^^  In  a  bill  to  enforce  a  debt  charged  upon  real 
estate  devised  to  one  for  life,  with  contingent  remainder  to  his  unborn  son,  the 
executor  and  tenant  for  life  are  sufficient  parties.*^*  In  the  case  of  a  strict 
partition,  by  division  of  the  land  itself,  it  is  sufficient  to  make  the  present  owner, 
or,  in  some  cases,  the  tenant  for  life  of  each  share,  a  party,  because  the  interest 
of  those  who  come  after  him  is  not  otherwise  affected  than  by  being  changed 
from  an  estate  in  common  to  an  estate  in  severalty .®<> 

4.  Power  of  Equity  to  Relink  Regardless  of  Position  of  Parties  on 
Record. — A  court  of  equity  looks  to  substance  rather  than  to  form,  and  when 
it  has  jurisdiction  of  parties  it  grants  the  appropriate  relief  without  regard 
to  whether  they  come  as  plaintiff  or  defendant*^ 

B.  OomplainantB — 1.  Interest  Entitling  to  Sue. — In  equity,  as  at  law, 
as  has  already  been  seen,  a  direct  and  real  interest  is  essential  in  order  that 
one  may  be  a  proper  party,*^*  and  no  one  need  be  made  a  party  complainant, 
in  whom  there  exists  no  interest,*^  and  the  bringing  of  a  suit  by  a  plaintiff 
who  shows  no  interest  of  any  kind  in  the  suit,  is  fatal  to  the  bill  if  taken  on 
demurrer  or  answer.®*  Save  in  a  few  instances,  where,  by  statute  or  the  set- 
tled practice  of  the  courts,  the  plaintiff  is  permitted  to  sue  for  the  benefit  of 
another,  he  is  bound  to  show  an  interest  in  the  suit  personal  to  himself,®^  and 
even  in  a  proceeding  which  he  prosecutes  for  the  benefit  of  the  public,  as,  for 
example,  in  cases  of  nuisance,  he  must  generally  aver  an  injury  peculiar  to 


57.  Owner  of  first  freehold  estate  as 
representing  persons  3ret  unborn. — Mc- 
Arthur  v.  Scott,  113  U.  S.  340,  28  L.  Ed, 
1015. 

U.  Sufficient  representation  to  bind  re- 
maisdernien,  etc. — McArthur  v,  Scott,  113 
U.  S.  340,  28  L.  Ed.  1015.  See,  also.  Miller 
9.  Texas,  etc.,  R.  Co.,,  132  U.  S.  662,  33 
L.  Ed-  487;  Knotts  v.  Stearns,  91  U.  S. 
638,  23  L.  Ed.  252.  See,  generally,  the 
titles  REMAINDERS,  REVERSIONS 
AND  EXECUTORY  INTERESTS;  RES 
ADJUDICATA. 

The  rule  stated  in  the  text  was  laid 
down  by  Lord  Redesdale,  in  Gifford  v, 
Hort.  1  Sch.  &  Lef.  386,  408,  and  the  rea- 
son assigned  was  that  "where  all  the  par- 
tics  are  brought  before  the  court  that  can 
be  brought  before  it,  and  the  court  acts 
on  the  property  according  to  the  rights 
that  appear,  without  fraud,  its  decision 
must  of  necessity  be  final  and  conclusive." 
McArthur  v,  Scott,  113  U.  S.  340,  28  L. 
Ed.  1015. 

89.  Executor  and  tenant  for  life  as 
representing  person  nnbonu — McArthur 
V.  Scott,  113  U.  S.  340,  28  L.  Ed.   1015. 

60.  Tenants  for  life  as  representative 
parties  in  strict  partition  proceedings. — 
McArthur  v.  Scott,  113  U.  S.  340,  28  L. 
Ed.  1015.     See  the  title  PARTITION. 

61.  Position  of  parties  on  record  imma- 
teriaL— Littlefield  v.  Perry,  21  Wall.  205, 
a  L.  Ed.  577. 

"By  the  flexibility  of  chancery  practice, 
a  person  whose  interests  in  the  subject  of 
litigation  are  on  the  same  side  with  the 
complainant  may  be  made  a  defendant." 

9  U  8  Bnc— 4 


United  States  v.  Union  Pac.  R.  Co.,  98 
U.   S.  669,  25  L.  Ed.  143. 

As  to  making  perspns  parties  defendant 
who  refuse  to  join  as  plaintiffs,  see  post, 
"Joinder  as  Defendants  of  Persons  Re- 
fusing to  Join  as  Plaintiffs,"  III,  C,  3,  b. 

As  to  relief  as  between  codefendants, 
see  the  title  JUDGMENTS  AND  DE- 
CREES, vol.  7,  p.  568. 

6S.  See  ante,  "Necessity  for  Interest  in 
Litigation,"  II,  C. 

68.  See  ante,  "Interest  as  Criterion," 
III,  A,  1. 

64.  Objection  of  want  of  interest  fatal 
if  taken  on  demurrer  or  answer. — House 
V.  Mullen,  22  Wall.  42,  22  L.  Ed.  838. 

"It  is  true,  as  a  rule  of  cquitjr  pleading, 
that  none  should  be  made  parties,  either 
as  complainants  or  defendants,  who  have 
no  interest  in  the  matters  in  controversy, 
or  which  can  be  affected  by  the  decree 
of  the  court.  Vide  Story,  Eq.  PI.,  ch.  4, 
p.  231;  so  too  in  §  232  of  the  same  work 
it  is  said:  *In  cases  where  the  want  of 
interest  applies,  it  is  equally  fatal  when 
applicable  to  one  of  several  plaintiffs  as 
it  is  when  applicable  to  several  de- 
fendants. Indeed,  the  objection  in 
the  former  case  is  fatal  to  the  whole 
suit,  whereas,  in  the  latter  case,  it 
is  fatal  (if  taken  in  due  time)  only  as 
against  the  defendant  improperly  joined.' " 
Livingston  v.  Wood  worth,  15  How.  546, 
14  L.  Ed.  809. 

65.  Necessity  for  plaintiff  to  show  per- 
sonal  interest. — Tyler  v.  Judges,  179  U.  S. 
405,  45  L.   Ed.  252. 
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himself,  as  distinguished  from  the  great  body  of  his  fellow  citizens.** 

2.  RuLB  AS  TO  Reai,  Parties  in  Intemst. — It  is  a  general  rule  of  equity 
practice  that  suits  shall  be  brought  in  the  name  of  the  real  party  in  interest  ;•'' 
and  it  is  this  rule  of  equity  that  forms  the  basis  of  the  provisions  of  the  various 
codes  and. practice  acts  requiring  actions  to  be  brought  in  the  name  of  the  real 
party  in  interest.*® 

3.  Joinder. — ^In  General. — ^Thc  test,  generally  speaking,  as  to  whether  two 
or  more  plaintiffs  may  properly  join  in  a  bill  in  equity,  is  the  community  of 
their  interests.  Where  such  community  of  interest  exists  they  may  properly 
unite.*®  Where,  however,  there  is  no  community  of  interest,  such  joinder  is 
improper,  and  a  bill  will  be  bad  for  multifariousness,  or  misjoinder,  where  the 
interest  of  the  coplaintiffs  are  distinct  and  unconnected.*^* 

NecesBity  for  Joining  Formal  Parties  to  Written  Instnunent. — ^Even 
in  equity,  a  suit  on  a  written  instrument  must  be  in  the  name  of  all  who  are 
formal  parties  to  it,  and  retain  an  interest  in  it.''^ 

0.  Defendants — 1.  Necessity. — In  proceedings  not  against  the  thing,  but 
against  the  person,  a  person  capable  of  appearing  as  defendant,  against  whom 
a  decree  can  be  pronounced,  must  be  a  party  to  the  cause  before  a  decree  can 
be  regularly  pronounced.*^  * 

2.  Interest  as  Determining  Who  Should  Be  Made  Dependants. — As 
has  been  already  stated,  interest  in  the  subject  matter  of  the  suit  is  the  criterion 
as  to  who  should  be  made  parties  plaintiff  or  defendant,  and  no  one  need  be 
made  a  party  defendant  from  whom  nothing  is  demanded.'^' 


ee.  Necessity  for  showing  peculiar  in- 
jury.—Tyler  V.  Judges,  179  U.  S.  405,  45 
Li,  Ed.  252;  Georgetown  v.  Alexandria 
Canal  Co.,  -12  Pet.  91,  9  L.  Ed.  1012; 
Pennsylvania  v.  Wheeling,  etc..  Bridge 
Co.,  13  How.  518,  14  'L.  Ed.  249.  See  the 
title  NUISANCES,  vol.  8,  p.  933. 

67.  Suit  to  be  brought  in  name  of  real 
party  in  interest* — Chew  v.  Brumagen,  13 
.Wall.  497,  20  L.  Ed.  663. 

"It  is  settled  in  this  court,  that  the  per- 
son for  whose  benefit  a  trust  is  created, 
who  is  the  ultimate  receiver  of  money, 
may  sustain  a  suit  in  equity,  to  have  it 
paid  directly  to  himself."  Marshall,  C.  J. 
Russell  V,  Clarke,  7  Cranch  69,  3  L.  Ea. 
271. 

68.  See  post,  "Requirement  That  Ac- 
tion Be  Brought  in  Name  of  Real  Party 
in  Interest,"  V,  A,  1. 

69.  Instances  of  proper  joinder. — It  is 
not  irregular  for  two  mercantile  firms  to 
unite  as  complainants  in  equity  in  a 
creditor's  bill.  Nelson  v.  Hill,  5  How. 
127,  12  L.  Ed.  81.  See  the  title  CRED- 
ITORS' SUITS,  vol.  5,  p.  38. 

An  assignee  of  an  exclusive  right  to 
use  ten  machines  within  the  city  of 
Louisville,  or  ten  miles  round,  may  join 
his  assignor  with  him  in  a  suit  for  a  vio- 
lation of  the  patent  right,  under  the  cir- 
cumstances of  this  case.  Woodworth  v. 
Wilson,  4  How.  712,  11  L.  Ed.  1171. 

"A  further  objection  was  taken,  that  W. 
W.  Woodworth,  one  of  the  complainants, 
was  improperly  joined  with  E.  V.  Bunn, 
the  assignee  of  the  exclusive  right  in 
Louisville  and  ten  miles  around  it.  The 
court  is  of  opinion,  that  the  interest  of 
Woodworth  in  the  assignment,  as  appears 
from   the   record,   is   sufficient   to  justify 


his  being  made  a  party  jointly  with  the 
assignee."  Woodworth  v.  Wilson,  4  How. 
712,  11  L.  Ed.  1171. 

If  several  claimants  of  portions  of  an 
estate  unite  in  filing  a  bill,  this  does  not 
make  it  multifarious.  Shields  v,  Thomas, 
18  How.  253,  15  L.  Ed.  368. 

Where  a  joint  judgment  has  been  ren- 
dered at  law  against  two  or  more  persons, 
they  have  an  unquestionable  right  to 
unite  in  their  application  to  a  court  of 
equity,  for  an  injunction  to  such  judg- 
ment. Stephens  v,  McCargo,  9  Wheat 
502,  6  L.  Ed.  145. 

70.  Effect  of  joining  plaintiffs  whose 
interest  are  conflicting. — House  v,  Mullen, 
22  Wall.  42,  22  L.  Ed.  838;  Walker  v. 
Powers,  104  U.  S.  245,  26  L.  Ed.  729; 
Yeaton  v,  Lenox,  8  Pet.  123,  8  L.  Ed. 
889.  See,  also.  Nelson  v.  Hill,  5  How. 
127,  12  L.  Ed.  81.  See,  generally,  the 
title  MULTIFARIOUSNESS,  vol.  8.  p. 
532.  And  see  post,  "Manner  of  Raising," 
III,  D,  1. 

71.  Joinder  of  all  formal  parties  to 
written  instruments— Railroad  Co.  v.  Orr, 

18  Wall.  471,  21  L.  Ed.  810. 

72.  Necessity  for  person  capable  of  ap- 
pearing as  defendant — Governor  v.  Mad- 
razo,  1  Pet.  110,  7  L.  Ed.  73. 

"Parties  defendant  are  as  necessary  to 
cross  bills  as  to  original  bills,  and  their 
appearance  in  both  cases  is  enforced  by 
process  in  the  same  manner."  Washing- 
ton   Railroad   v,    Bradleys,   10   Wall.    299, 

19  L.  Ed.  894.  See  the  title  CROSS 
BILLS,  vol.  6,  p.  142. 

78.  Interest  as  determining  proper  par- 
ties defendant.-— See  ante,  "Interest  as 
Criterion,"  III,  A,  1. 

Where  one  of  four  joint  tenants  makes 


Digitized  by 


Google 


PARTIES. 


51 


3.  Joinder-^.  In  General. — ^As  a  general  rule,  in  order  that  persons  may 
properly  be  joined  as  parties  defendant  in  a  suit  in  equity,  they  should  be  con- 
nected in  interest  and  in  liabilityJ^  And  a  bill  will  be  multifarious  whidi 
seeks  to  enforce  against  different  individuals,  demands  which  are  wholly  dis- 
connectedJ^  While  parties  should  not  be  subjected-  to  expense  and  inc<Hi- 
venience  in  litigating  matters  in  which  they  have  no  material  interest,  mul- 
tiplicity of  suits  should  be  avoided  by  uniting  in  one  bill  all  who  have  an  interest 
in  the  principal  matter  in  controversy,  although  the  interest  may  have  arisen 
under  distinct  contracts.''^  It  is  not  indispensable  that  all  the  parties  should 
have  an  interest  in  all  the  matters  contained  in  the  suit ;  it  will  be  sufficient  if  each 
party  has  an  interest  in  some  material  matters  in  the  suit,  and  they  are  con- 
nected with  the  others^''  The  case  against  one  defendant  may  be  so  entire 
as  to  be  incapable  of  being  prosecuted  in  several  suits;  and  yet  some  other 
defendant  may  be  a  necessary  party  to  some  portion  only  of  the  case  stated. 
In  the  latter  case  the  objection  of  multifariousness  cannot  be  allowed  to  pre- 
vaflJ« 

b.  Joinder  as  Defendants  of  Persons  Refusing  to  Join  as  Plaintiffs. — ^Wherc 


a  deed  of  trust  (a  mortgage)  of  land  con- 
veyed to  the  four — the  deed  of  trust  pur- 
porting to  convey  the  whole  estate — ^it  is 
not  necessary,  on  a  bill  filed  to  have  the 
land  sold  under  the  deed  of  trust  (in 
other  words,  to  foreclose  the  mortgage), 
to  make  the  three  who  do  not  convey 
parties  defendant  to  the  bill.  Stephen  v. 
Beall,  22  Wall.   329,  22  L.   Ed.  786. 

"A  defendant  may  be  a  proper,  but  not 
iiidiq)en8able,  party  to  the  relief  asked. 
In  a  variety  of  cases  it  is  in  the  discre- 
tion of  the  plaintiff  as  to  whom  he  will 
join  as  defendants.  Consistently  with  es- 
tablished rules  of  pleading,  he  may  be 
governed  often  by  considerations  of  mere 
convenience."  Barney  v.  Latham,  103  U. 
S.  205,  214,  26  L.  Ed.  514. 

74,  Only  those  connected  in  interest 
and  liability  properly  joined  as  defend- 
ants.—Gaines  V.  Chew,  2  How.  619,  11  L. 
Ed.  402;  Nelson  v.  Hill,  5  How.  127,  12 
L.  Ed.  81;  BVown  v.  Guarantee  Trust,  etc., 
Co.,  128  U.  S.  40S,  32  L.  Ed.  468;  Barney 
r.  Latham,  103  U.  S.  205,  26  L.  Ed.  514; 
Oliver  v.  Piatt,  3  How.  333,  11  L.  Ed. 
«22. 

The  sureties  of  an  adminstrator  on  his 
official  bond  may  properly  be  joined  with 
him  in  an  equity  proceeding  for  an  erro- 
neoDS  and  fraudulent  administration  of 
the  estate  by  him,  and  where,  if  a  bal- 
ance should  be  found  against  the  admin- 
istrator, those  sureties  would  be  liable. 
Payne  v.  Hook,  7  Wall.  425,  19  L.  Ed. 
260. 

When  a  bill  by  a  widow,  claiming  real 
estate,  alleges  that  certain  persons  named, 
bdng  several  in  number,  all  claim  through 
a  deed  made  by  her  during  coverture, 
which  deed  the  bill  alleges  was  void  for 
want  of  her  free  consent  in  making  it, 
no  demurrer  lies  to  the  bill  on  the 
ground  that  the  defendants  were  im- 
properly joined,  inasmuch  as  they  had 
separate  and  distinct  interests  which  could 
not  be  joined  in  one  suit.  House  v.  Mul- 
len, 22  Wall.  42,  22  L.   Ed.  838. 

Where  there  were  two  mercantile  firm? 


and  some  of  the  members  common  to 
both,  a  creditor's  bill  was  not  multifarious 
when  filed  against  the  personal  repre- 
sentatives of  two  of  the  deceased  part- 
ners of  the  two  firms  and  also  against  the 
surviving  partner  of  one  of  the  firms. 
Nelson  v.  Hill,  5  How.  127,  12  L.  Ed.  81. 

75.  See  the  title  MULTIFARIOUS- 
NESS, vol.  8,  p.  532. 

76.  Persons  whose  interest  arises  under 
different  contracts. — Gaines  v.  Chew,  Z 
How.  619,  11  L.  Ed.  402. 

A  bill  filed  against  the  executors  of  an 
estate  and  all  those  who  purchased  from 
them,  is  not,  upon  that  account  alone, 
multifarious.  Gaines  v.  Chew,  2  How. 
619,  11  L.  Ed.  402. 

77.  Brown  v.  Guarantee  Trust,  etc.,  Co., 
128   U.   S.   403,   32   L.   Ed.   468. 

The  fact  that  one  of  the  deeds  of  trust 
covers  the  entire  property,  and  that  some 
of  the  creditors  who  were  made  defend- 
ants have  liens  upon  various  portions  of 
that  property,  makes  it  eminently  proi>er, 
and  mdeed  indispensable,  if  a  clear  title 
is  to  be  given  by  a  sale,  to  adjudicate  all 
the  claims  in  one  suit  and  where  all  such 
claims  are  joined  in  a  bill  it  is  not  open 
to  the  objection  that  it  is  multifarious. 
Grant  v.  Phoenix  Life  Ins.  Co.,  121  U.  S- 
105,  30  L.  Ed.  905. 

78.  Brown  v.  Guarantee  Trust,  etc.,  Co., 
128   U.   S.   403,   32   L.   Ed.   468. 

"We  are  of  opinon  that  the  bill  is  in 
no  just  sense  multifarious.  It  is  true 
that  it  embraces  the  claims  of  both  the 
companies;  but  their  interests  are  so 
mixed  up  in  all  these  transactions,  that 
entire  justice  could  scarcely  be  done,  at 
least  not  conveniently  done,  without  a 
union  of  the  proprietors  of  both  com- 
panies; and  if  they  had  not  been  joined, 
the  bill  would  have  been  open  to  the  op- 
posite objection  that  all  the  proper  par- 
ties were  not  before  the  court,  so  as  to 
enable  it  to  make  a  final  and  conclusive 
decree  touching  all  their  interests,  sev- 
eral as  well  as  joint."  Oliver  v.  Piatt, 
3  How.  333,  412,  11  L.  Ed.  622. 
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a  person  either  natural  or  artificial  who  is  properly  a  party  plaintiff,  refuses 
to  act  as  such,  he  may  properly  be  joined  as  a  party  defendant.  Thus,  for 
instance,  where  a  corporation  refuses  to  bring  a  suit  to  assort  or  protect  the 
rights  of  such  corporation,  and  a  suit  is  brought  for  that  purpose  by  stock- 
holders, it  is  proper  to  make  the  corporation  a  party  defendant^® 

D.  Baising  and  Waiving  Objections — 1.  Manner  op  Raising.— Non- 
joinder.— Where  it  appears  from  the  bill  that  certain  persons  who  are  indis- 
pensable parties  have  not  been  joined,  the  objection  is  properly  raised  by  de- 
murrer.^ Where  the  defect  does  not  so  appear,  the  objection  must  be  made 
by  plea  or  answer.®^  The  defendant  must,  however,  point  out  the  person  or 
persons  who,  he  insists,  ought  to  be  made  parties.®^ 

Misjoinder. — See  the  title  Multifariousness,  vol.  8,  p.  532. 

2.  Time  of  Raising. — Objection  for  Nonjoinder. — An  objection  to  parties 
or  the  want  of  parties  should  be  made  in  the  court  below,®^  and  an  objection 
that  persons  who  were  proper  but  not  indispensable  parties  were  not  joined 
comes  too  late  in  the  appellate  court.®*  Where,  however,  indispensable  parties 
have  been  omitted,  the  objection  may  be  taken  at  any  time  upon  the  hearing, 
or  in  the  appellate  court,®*^  and  the  latter  court  will  reverse  and  remand  a  case 


79.  Joinder  as  defendants  of  persons  re- 
fusing to  sue  as  plaintiffs. — Davenport  v. 
Dows,  18  Wall.  626,  21  L.  Ed.  938;  Dodge 
V.  Woolscy,  18  How.  331,  15  L.  Ed.  401; 
Porter  v,  Sabin,  149  U.  S.  473,  37  L.  Ed. 
815. 

Where  a  bill  is  filed  by  stockholders  to 
enjoin  the  setting  up  of  a  claim  for  pur- 
chase money,  against  the  lands  of  a  com- 
pany whose  capital  stock  is  divided  into 
shares,  the  ground  of  the  bill  being  that 
the  party  now  setting  up  the  claim,  in- 
duced the  complainants  to  bu^  their 
shares  by  fraudulently  representmg  that 
the  property  sold  to  the  company  was 
unincumbered,  and  that  he  had  no  in- 
terest in  it— the  agents  of  the  company 
also  joining  in  such  misrepresentations — 
the  company  may  be  properly  made  a  de- 
fendant, though  no  relief  is  prayed  for 
against  it,  but  rather  relief  in  its  favor. 
Jones  V.  Bolles,  9  Wall.  364,  19  L.  Ed. 
734. 

If  the  corporation  becomes  insolvent, 
and  a  receiver  of  all  its  estate  and  effects 
is  appointed  by  a  court  of  competent  ju- 
risdiction, the  right  to  enforce  this  and 
all  other  rights  of  property  of  the  cor- 
poration vests  in  the  receiver,  and  he  is 
the  proper  party  to  bring  suit,  and,  if  he 
does  not  himself  sue,  should  properly  be 
made  a  defendant  to  any  suit  by  stoc^c- 
holders  in  the  right  of  the  corporation. 
Porter  v,  Sabin,  149  U.  S.  473,  37  L.  Ed. 
815.  See  the  titles  CORPORATIONS, 
vol.  4,  p.  621;  RECEIVERS;  STOCK 
AND  STOCKHOLDERS. 

80.  Demurrer  proper  where  defect  ap- 
parent upon  bill. — Goodman  v,  Niblack, 
102  U.  S.  556,  26  L.  Ed.  229;  Carey  v. 
Brown,  92  U.  S.  171,  23  L.  Ed.  479;  Story 
V.  Livingston,  13  Pet.  359,  10  L.  Ed.  200; 
Greenleaf  v.  Queen,  1  Pet.  138,  7  L.  Ed.  85. 

81.  Necessity  for  plea  or  answer  if  de- 
fect not  apparent    from     bilL — Carey     v. 


Brown,  92  U.  S.  171,  23  L.  Ed.  479;  Story 
V,  Livingston,  13  Pet.  359,  10  L.  Ed.  200; 
Greenleaf  v.  Queen,  1  Pet.  138,  7  L.  Ed. 
85.  See,  generally,  the  title  DEMUR- 
RERS, vol.  5,  p.  298. 

As  to  nonjoinder  of  defendants  as. 
ground  for  plea  in  abatement,  see  the 
title  ABATEMENT,  REVIVAL  AND 
SURVIVAL,  vol.   1,  p.  31. 

82.  Designation  of  omitted  partie8^--A 
bill  may  be  dismissed,  where  the  plaintiff,, 
when  called  upon  to  make  proper  parties,, 
refuses,  or  is  guilty  of  unreasonable  de- 
lay, in  doing  so;  but  this  must  be  done 
on  demurrer,  plea  or  answer,  pointing  out 
the  person  or  persons  who,  the  defendant 
insists,  ought  to  be  made  parties.  Green- 
leaf z/.  Queen,  1  Pet.  138,  7  L.  Ed.  85. 

88.  Objection  to  be  made  in  court  be-f 
low.— Carey  v.  Brown,  92  U.  S.  171,  23  L- 
Ed.  479;  Mechanics'  Bank  v,  Seton,  1  Pet. 
299,  7  L.  Ed.  152. 

84,  Objection  for  want  of  proper  but 
not  indispensable  parties  too  late  on  ap- 
pcaL — Carey  v.  Brown,  92  U.  S.  171,  23  L. 
Ed.  479;  Gibbs  v.  Diekma,  131  U.  S.^ 
appx.  clxxxvi,  26  L.  -Ed.  176.  See  the 
title  APPEAL  AND  ERROR,  vol.  2,  p. 
111. 

85.  Objection  for  want  of  indispensable 
parties  available  at  hearing  or  on  appeal. 
— Coiron  v,  Millaudon,  19  How.  113,  IS 
L.   Ed.   575. 

Generally,  as  to  indispensable  parties^ 
see  ante,  "Indispensable  Parties,"  IIL 
A,  2,  b. 

Although  an  objection,  for  want  of 
proper  parties,  may  be  taken  at  the  hear- 
ing, yet  the  objection  ought  not  to  pre- 
vail, upon  the  final  hearing  of  an  appeal; 
except  in  very  strong  cases,  and  wRere 
the  court  perceives  a  necessary  and  in- 
dispensable party  is  wanting.  Mechan- 
ics' Bank  v,  Seton,  1  Pet.  299,  7  L.  Ed> 
152. 
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defective  as  to  indispensable  parties,  although  such  deficiency  has  not  been 
made  a  point  in  the  court  below.®® 

Objection  for  BEis joinder.— See  the  title  Multifariousness,  vol.  8,  p.  532. 

3.  Power  of  Court  to  Notice  Defect  of  Parties  Sua  Sponte. — ^Though 
a  defect  of  persons  who  are  proper  parties  only  will  be  waived  if  not  raised 
at  the  proper  time,®^  yet  it  has  been  held  that  if,  at  the  hearing,  the  court  finds 
that  an  indispensable  party  is  not  on  the  record,  it  should  refuse  to  proceed.®* 
The  established  practice  of  courts  of  equity  to  dismiss  the  plaintiff's  bill,  if  it 
appears  that  to  grant  the  relief  prayed  for  would  injuriously  affect  persons 
materially  interested  in  the  subject  matter  who  are  not  made  parties  to  the  suit, 
is  founded  upon  clear  reasons,  and  may  be  enforced  by  the  court  sua  sponte, 
though  not  raised  by  the  pleadings  or  suggested  by  the  counsel.®® 

E.  Bringing  in  New  Parties — 1.  Necessity  and  Manner. — ^In  Cten- 
eral. — If  the  complainant  desires  to  make  new  parties,  he  amends  his  bill 
and  makes  them.*^  If  the  interest  of  the  defendant  requires  their  presence,  he 
takes  the  objection  of  nonjoinder,  and  the  complainant  is  forced  to  amend,  or 
his  bill  is  dismissed.®^  If,  at  the  hearing,  the  court  finds  that  an  indispensable 
party  is  not  on  the  record,  it  refuses  to  proceed  until  such  person  is  brought  in, 
if  possible.**    It  has  been  held  that  these  remedies  cover  the  whole  subject,  and 


88.  Reversal  and  remand  for  defect  of 
parties.— Sec  the  title  APPEAL  AND 
ERROR,  vol.  2,  p.  111. 

87.  See  ante,  "Time  of  Raising,"  III, 
D,  2. 

88.  Dnty  of  court  to  refuse  to  proceed 
without  indispensable  parties. — Shields  t/. 
Barrow,  17  How.  130,  15  L.  Ed.  168. 

88.  Minnesota  v.  Northern  Securities 
Co.,  184  U.  S.  199,  46  L.  Ed.  499,  citing 
Shields  v.  Barrow,  17  How.  130,  15  L.  Ed. 
158;  Hipp  V.  Babin,  19  How.  271,  15  L. 
Ed.  633;  Parker  v.  Winnipiseogee  Lake, 
etc.,  Co.,  2  Black  545,  17  L.  Ed.  333.  See 
the  title  DISMISSAL,  DISCONTINU- 
ANCE AND  NONSUIT,  vol.  5,  p.  383. 

"Zephaniah  Jones,  the  complamant  in 
the  suit  in  which  the  decree  of  sale  was 
made,  and  the  other  heirs  at  law  of  Ann 
R.  Dermott,  are  indispensable  parties. 
No  relief  can  be  given  in  the  case  before 
us  which  will  not  seriously  and  perma- 
nently affect  their  rights  and  interests. 
According  to  the  settled  rules  of  equity 
jurisprudence,  the  case  cannot  proceed 
without  their  presence  before  the  court. 
The  objection  was  not  taken  by  the  de- 
fendant, but  the  court  should,  sua  sponte, 
have  caused  the  bill  to  be  properly 
amended,  or  have  dismissed  it,  if  the 
amendment  were  not  made.  Instead  of 
this  being  done  the  cause  was  heard  and 
decided  upon  its  merits.  This  was  a  mani- 
fest error.  The  decree  must,  therefore, 
be  reversed,  and  the  cause  remanded  to 
the  court  below.  In  that  court  both  par- 
ties can  take  leave  to  amend  and  can 
modify  their  pleadings  so  as  to  exhibit 
the  case  as  they  may  desire  respectively 
to  present  it."  Hoe  v,  Wilson,  9  Wall. 
501,  503,  19  L.  Ed.  762. 

90.  Amendment  by  plaintiff  desiring  to 
make  new  parties* — Shields  v.  Barrow,  17 
How.  130,  15  L.  Ed.  158.  Sec  the  title 
AMENDMENT,  vol.  1,  p.  293. 

•1.    Amendment  on  defendant's  objec- 


tion for  nonjoinder. — Shields  v,  Barrow, 
17  How.  130,  15  L.  Ed.  158;  Greenleaf  v. 
Queen,  1  Pet.  138,  7  L.  Ed.  85;  Gratz  v, 
Cohen,  11  How.  1,  13  L.  Ed.  579.  See 
ante,  "Raising  and  Waiving  Objections," 
III.  D.  And  see  the  title  DISMISSAL, 
DISCONTINUANCE  AND  NONSUIT, 
vol.  5,  p.  383. 

92.'  Refusal  of  court  to  proceed  in  ab- 
sence of  indispensable  parties.— See  ante, 
"Indispensable  Parties,"  III,  A,  2,  b; 
"Power  of  Court  to  Notice  Defect  of  Par- 
ties Sua  Sponte,"  III,  D,  3. 

"Thus,  in  a  case  in  which  a  remainder- 
man in  tail  brought  ^  bill  against  the 
tenant  for  life,  to  have  the  title  deeds 
brought  into  court,  and  there  were  an- 
nuitants on  the  reversion,  and  a  child 
interested  under  a  trust  term  of  years, 
prior  to  the  limitation  to  the  plaintiff, 
that  is,  incumbrancers  prior  and  posterior 
to  the  plaintiff,  Lord  Hardwicke,  3  Atk. 
570,  refused  a  decree  without  first  making 
them  parties.**  Caldwell  v.  Taggart,  4 
Pet.  190,  7  L.  Ed.  828. 

Where  a  bill  in  chancery  was  filed  by 
a  legatee  against  the  person  who  had 
married  the  daughter  and  residuary  dev- 
isee of  the  testator  (there  having  been 
no  administration  in  the  United  States 
upon  the  estate),  this  daughter  or  her 
representatives  if  she  were  dead,  ought 
to  have  been  made  a  party  defendant.  But 
if  the  complainant  appears  to  be  entitled 
to  relief,  the  court  will  allow  the  bill  to 
be  amended,  and  even  if  it  be  an  appeal, 
will  Temand  the  case  for  this  purpose. 
Lewis  V.  Darling,  16  How.  1,  14  L.  Ed. 
819. 

"When  it  appears  to  a  court  of  equity 
that  a  case,  otherwise  presenting  ground 
for  its  action,  cannot  be  dealt  with  be- 
cause of  the  absence  of  essential  parties, 
it  is  usual  for  the  court,  while  sustaining 
the  objection,  to  grant  leave^  to  the  com- 
plainant to  amend  by  bringing    in     such 
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a  cross  bill  to  make  new  parties  is  not  only  improper  and  irregular,  but  wholly 
unnecessary.®* 

Intervention. — See  post,  "Intervention,"  VI. 

2.  TiM£. — ^In  General. — New  parties  can  be  admitted  as  late  as  the  final 
hearing.®* 

As  to  making  new  parties  on  remand,  see  the  title  Mandate  and  Pro- 
ceedings Thereon,  vol.  8,  p.  97. 

IV.    Parties  at  Oommon  Law. 

A.  In  General. — In  courts  of  common  law  the  forms  of  action  limit  a  suit 
to  the  persons  whose  legal  right  has  been  affected,  and  those  who  have  im- 
paired or  injured  it.*** 

B.  Plaintiffs — 1.  Generai,  Rules  Determining  Proper  Parties  Pi^ain- 
TIF?— a.   Capacity  to  Sue. — See  ante,  "Capacity  to  Sue  or  Be  Sued,"  II,  B. 

b.  Legal  Interest  as  Determining  Right  to  Sue — (1)  General  Rule, — At  com- 
mon law  no  person  having  no  legal  interest  in  the  cause  of  action  can  maintain 
a  suit  in  his  or  her  own  name,*®  but  the  action  should  be  brought  in  the  name 
of  the  party  whose  legal  right  has  been  affected,®^  or  by  his  personal  repre- 
sentative.*® 

(2)  Action  by  Nominal  for  Use  Plaintiff. — By  reason  of  the  above  rule  lim- 
iting the  right  of  action  to  the  person  having  the  legal  interest,  the  real  party 
in  interest  was  often  allowed  to  bring  an  action  in  the  name  of  the  holder  of 
the  legal  title,  as,  for  instance,  in  the  case  of  .assignments  of  choses  in  action,** 
actions  by  beneficial  owner  of  promissory  notes  in  name  of  payee,^  actions  on 
bonds  taken  in  the  name  of  a  public  officer  but  for  the  benefit  of  individuals, 
etc.2  When  an  action  is  in  its  origin  instituted  in  the  name  of  one  for  the 
use  of  another,  the  cestui  que  use  is,  by  the  law  of  Maryland,  regarded  as  the 
real  party  to  the  suit.^ 

2.    In  Actions  Ex  Q>ntractu. — At  common  law,  an  action  on  contract 


parties.  But  when  it  likewise  appears 
that  necessary  and  indispensable  parties 
are  beyond  the  reach  of  the  jurisdiction 
of  the  court,  or  that,  when  made  parties, 
the  jurisdiction  of  the  court  will  thereby 
be  defeated,  for  the  court  to  grant  leave 
to  amend  would  be  useless.  Section  2  of 
article  3  of  the  constitution  of  the  United 
States."  Minnesota  v.  Northern  Securi- 
ties Co.,  184  U.  S.  199,  46  L.  Ed.  499. 

98.  Shields  v.  Barrow,  17  How.  130,  15 
L*  Ed.  158.  See  the  title  CROSS  BILLS, 
vol.  5,  p.  143. 

94.  Admission  as  late  as  final  hearing. 
—West  V.  Smith,  8  How.  402,  12  L.  Ed. 
1130. 

As  to  the  rule  that  amendments  are 
permitted  at  any  stage  of  the  progress  of 
the  case  where  an  essential  party  has 
been  omitted,  see  the  title  AMEND- 
MENTS, vol.  1,  p.  290. 

95.  Legal  right  as  determining  proper 
partie8.--Taylor  v.  Carryl,  20  How.  683, 
15   L.  Ed.  1028. 

98.  Person  without  legal  interest  in- 
capable of  suing  in  own  name. — Illinois 
Cent.  R.  Co.  v.  Adams,  180  U.  S.  28,  45 
L.  Ed.  410. 

W\  Action  to  be  in  name  of  personi 
whose  legal  right  affected. — ^Tyler  v. 
Judges,  179  U.  S.  405,  45  L.  Ed.  252, 
quoting,  in  the  language  of  the  text,  from 


Chitty  PL,  p.  1.  And  see  Taylor  v. 
Carryl,  20  How.  583,  15  L.  Ed.  1028; 
Glenn  v,  Marbury,  145  U.  S.  499,  36  L. 
Ed.  790:  Martin  r.  Ihmsen,  21  How.  394, 
16  L.  Ed.  134;  Chew  v,  Brumagen,  13 
Wall.  497,  20  L.  Ed.  663. 

"A  trustee  is  a  real  person  capable  of 
being  a  citizen  or  an  alien,  who  has  the 
whole  legal  estate  in  himself.  At  law,  he 
is  the  proprietor,  and  he  represents  him- 
self, and  sues  in  his  own  right."  United 
States  Bank  v.  Deveaux,  5  Cranch  61,  3 
L.  Ed.  38.  Sec  the  title  TRUSTS  AND 
TRUSTEES. 

98.  By  personal  representative. — ^Tyler 
V.  Judges,  179  U.  S.  405,  45  L.  Ed.  252. 
See  the  titles  BONDS,  vol.  3,  p.  426:  EX- 
ECUTORS AND  ADMINISTRATORS, 
vol.  6,  p.  178,  and  cross  references  there 
found. 

99.  Right  of  real  party  in  interest  to 
sue  in  name  of  holder  of  legal  title. — See 
the  titles  ASSIGNMENTS,  vol.  2,  p.  489, 
et  seq.;  BILLS,  NOTES  AND  CHECKS, 
vol.  3,  p.  357. 

1.  See  the  title  BILLS,  NOTES  AND 
CHECKS,  vol  3,  p.  357. 

2.  See  the  title  BONDS,  vol.  3,  p.  427. 
8.  Cestui  que  use  regarded  as  real  party 

to  suit. — Gaither  v.  Farmers',  etc..  Bank, 
1  Pet.  37,  7  L.  Ed.  43. 
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must  be  brought  in  the  name  of  the  person  in  whom  the  legal  interest  in  the 
contract  was  vested.* 

3.  In  Actions  Ex  Daicro. — An  action  of  tort,  must,  at  common  law,  be 
brought  in  the  name  of  the  person  whose  legal  right  has  been  affected,  and  who 
is  legally  interested  in  the  property  at  the  time  the  injury  thereto  was  com- 
mitted.» 

4.  Joinder. — ^In  General. — The  common  law  will  not  tolerate  a  joint  ac- 
tion, except  by  persons  who  have  a  joint  interest;  if  the  cause  of  action  be 
several,  the  suit  must  be  several.* 

Necessity  for  Joinder  Where  Contract  Joint  Only. — It  is  an  elementary 
principle  of  the  common  law,  that  where  a  contract  is  joint  and  not  several,  all 
the  joint  obligees  who  are  alive  must  be  joined  as  plaintiffs^  If  one  of  the 
joint  obligees  be  dead,  a  suggestion  of  that  fact  is  sufficient  to  show  a  right 
to  sue  in  the  names  of  the  survivors.® 

If  the  interest  and  canse  of  action  of  the  promisees  under  an  agree- 
ment be  several,  each  may  maintain  an  action  against  the  promisor.^ 


4.  Proper  parties  plaintiff  in  actions  ex 
contractor— Tyler  v.  Judges,  179  U.  S.  405, 
45  U  Ed.  252,  quoting  Chitty  Pleading,  p. 
2.  See,  also,  Van  Ness  v,  Forrest,  8 
Cranch  30,  3  L.  Ed.  478. 

Privity  of  contract  as  essential  to  main- 
tenance of  action  of  assumpsit. — See  the 
title  ASSUMPSIT,  vol.  2,  pp.  638,  653. 

5.  Proper  parties  plaintiff  in  actions  ex 
delicto-— Tyler  v.  Judges,  179  U.  S.  405, 
45  L.  Ed.  252,  quoting  from  Chitty  Plead- 
ing, p.  69. 

€.  Joint  interest  essential  to  proper 
joinder  of  plaintiffa* — Oliver  v,  Alexander^ 
6  Pet.  143,  8  L.  Ed.  349. 

Where  one  person  has  a  general  andi 
anoUier  has  a  special  property  in  certain 
articles,  it  is  proper  for  both  to  join  in 
a  suit  to  recover  such  articles  or  dam- 
ages for  their  taking.  Geekie  v,  Kirby 
Carpenter  Co.,  106  U.  S.  379,  27  L.  Ed. 
167.  See  the  title  TROVER  AND  CON- 
VERSION. 

As  tx>  the  practice,  in  courts  of  ad- 
miralty, of  allowing  a  joint  action  by 
seamen  for  their  wages,  see  the  title  AD- 
MIRALTY, vol.   1,   p.  160. 

7.  Necessity  for  joinder  of  all  livina 
joint  obligees. — Farm  v.  Tesson,  1  Black 
309,  17  L.  Ed.  67;  United  States  v.  Burns, 
13  Wall.  246,  20  L.  Ed.  338.  See  the  title? 
BONDS,  vol.  3,  p.  427;  CONTRACTS, 
vol.  4,  p.  569;  COVENANT,  ACTION 
OF,  vol.  5,  p.  2;  COVENANTS,  vol.  6, 
p.  18. 

"It  is  a  rule  of  general  application,  botl^ 
at  law  and  in  equity,  that  a  suit  upon  a 
written  instrument  must  be  brought  in 
the  name  of  all  who  are  formal  parties 
to  it,  and  who  retain  an  interest  in  it.*' 
Hunt,  J.  Railroad  Co.  v.  Orr,  18  Wall. 
471,  21  L.  Ed.  810. 

Where  a  lease  was  made  by  several 
owners  of  a  house,  reserving  rent  to  each 
one  in  proportion  to  his  interest,  and 
there  was  a  covenant  on  the  part  of  the 
lessee  that  he  would  keep  the  premises 
in  good  repair  and  surrender  them  in  like 
repair,  this  covenant  was  joint  as  respects 
the  lessors,  and  one  of  them    (or     two 


representing  one  interest)  cannot  main- 
tain an  action  for  the  breach  of  it  by  the 
lessee.  Calvert  z/.  Bradley,  16  How.  580, 
14  L.  Ed.  1066.  See  the  title  COVE- 
NANTS, vol.  5,  p.  18. 

"It  is  settled  that  if  one  of  two  cove- 
nantees does  not  execute  the  instrument, 
he  must  join  in  the  action,  because  what- 
ever may  be  the  beneficial  interest  of 
either,  their  legal  interest  is  joint,  and 
if  each  were  to  sue,  the  court  could  not 
know  for  which  to  give  judgment.  Slings- 
by's  Case,  5  Co.,  18,  b.;  Petrie  v.  Bury, 
3  Barn.  &  C,  353.  And  the  rule  has  re- 
cently been  carried  so  far  as  to  hold,  that 
where  a  joint  covenantee  had  no  bene- 
ficial interest,  did  not  seal  the  deed,  and 
expressly  disclaim  under  seal,  the  other 
covenantee  could  not  sue  alone.  WethereU 
V.  Langton,  1  Wels.  H.  &  G.,  634."  Phila- 
delphia, etc.,  R.  Co.  V.  Howard,  13  How. 
307,  308,  14  L.  Ed.  157. 

In  an  action  of  covenant  on  a  joint  con** 
tract  all  the  obligees  who  are  alive  must 
be  joined  as  plaintiffs  although  only  one 
of  them  sealed  the  instrument.  See  the 
title  COVENANT,  ACTION  OF,  vol.  5, 
p.   2. 

8.  Suit  by  survivors  where  one  joint 
obligee  is  dead — Farni  v,  Tesson,  1  Black 
309,  17  L.  Ed.  67.  See  the  title  ABATE- 
MENT, REVIVAL  AND  SURVIVAL, 
vol.  1,  p.  43. 

9.  Separate  suits  by  promisees  whose 
interests  are  severaL-— Beckwith  v.  Tal- 
bot, 95  U.  S.  289,  24  L.  Ed.  496;  Shipman 
V,  Straitsville  Cent.  Min.  Co.,  158  U.  S. 
356,  39  L.  Ed.  1015.  See  the  title  CON- 
TRACTS, vol.  4,  p.  569. 

"Sergeant  Williams,  in  his  note  to 
Eccleston  v,  Clipsham,  1  Saund.  154, 
says:  'Though  a  man  covenant  with  two 
or  more  jointly,  yet  if  the  interest  and 
cause  of  action  of  the  covenants  be  sev- 
eral and  not  joint,  the  covenant  shall  be 
taken  to  be  several,  and  each  of  the  cove-r 
nantees  may  bring  an  action  for  his  par7 
ticular  damage,  notwithstanding  the 
words  of  the  covenant  are  joint'  In  the 
present    case,    the    cause    of    action    wa^ 
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0.  Defendants — 1.  In  General. — At  common  law  an  action  must  be 
brought  against  the  party  who  committed  or  caused  the  injury, ^^  or  against  his 
personal  representative.^^ 

2.  Joinder — ^a.  In  Actions  Bx  Contractu — (1)  In  General, — In  order  that 
persons  may  properly  be  joined  as  parties  defendant  in  an  action  ex  contractu, 
there  must  be  a  joint  undertaking  or  promise  on  the  part  of  all.^* 

(2)  Where  Contract  Joint. — In  case  of  a  joint  contract,  strictly  speaking,  the 
plaintiff  must  sue  all  the  joint  obligors." 

(3)  Where  Contract  Joint  and  Several. — On  a  joint  and  several  obligation 
suit  must,  at  common  law,  be  brought  against  all  the  obligors  jointly,  or  against 
each  one  severally,^*  because  each  is  liable  for  the  whole  ;^5  but  a  joint  suit 
cannot  be  maintained  against  a  part,  omitting  the  rest.^*^ 

b.    In  Actions  Ex  Delicto. — A  person  who  has  suffered  injury  by  the  joint 


the  service  performed  under  the  contract; 
and  each  performed  his  own  distinct 
service,  and  was  entitled  to  distinct  and 
separate  compensation  therefor.  The 
case  is  precisely  within  the  category 
stated  by  the  learned  annotator.  It  is  very 
similar  also  to  that  of  Servante  and 
Others  v.  James,  10  B.  &  C.  410,  whero 
the  master  of  a  vessel  covenanted  witH 
the  several  part  owners  to  pay  to  them 
severally  in  certain  proportions  th^ 
moneys  which  he  should  receive  from  thq 
government  for  carrying  the  mails;  and 
it  was  held  that  the  covenant  inured  tQ 
them  severally  and  not  jointly,  because 
their  interests  were  several.  The  case 
is  also  quite  similar  to  that  of  an  engage^ 
ment  with  seamen  for  a  whaling  voyage, 
where  each  is  to  receive  for  his  compen- 
sation a  certain  percentage  of  the  profits 
of  the  voyage.  Though  they  work  to-^ 
gether  and  in  co-operation,  they  do  not; 
become  partners,  nor  does  either  acquire 
any  interest  in  the  compensation  of  the 
others.  The  interest  of  each  is  sepa- 
rate." Beckwith  v.  Talbot,  95  U.  S.  289, 
292,  24   L.    Ed.   496. 

"When  there  are  several  covenants  by 
the  obligors,  as,  for  instance,  to  'pay  $300 
to  A  and  B,  viz:  to  A  $100,  and  B  $200,' 
no  doubt  each  may  sue  alone  on  his 
several  covenant.  The  true  rule,  as  stated 
by  Baron  Parke,  is,  that  'a  covenant  may 
be  construed  to  be  joint  or  several,  ac- 
cording to  the  interests  of  the  parties  ap- 
pearing upon  the  face  of  the  obligation, 
if  the  words  are  capable  of  such  a  con- 
struction; but  it  will  not  be  construed  to 
be  several,  by  reason  of  several  interests, 
if  it  be  expressly  joint'  "  Farni  v.  Tes- 
son,  1  Black  309,  17  L.  Ed.  67. 

As  to  right  of  one  of  several  principals 
to  maintain  an  action  against  a  factor, 
see  the  title  FACTORS  AND  COM- 
MISSION MERCHANTS,  vol.  6,  p.  240. 

10.  Action  to  be  against  person  com- 
mitting or  causing  injury. — Tyler  v.  Judges, 
179  U.  S.  406,  45  L.  Ed.  252;  Taylor  v. 
Carryl,  20  How.  583,  15  L.  Ed.  1028. 

11.  Against  personal '  representative. — 
Tyler  v.  Judges,  179  U.  S.  405,  45  L.  Ed. 
252,  quoting  from  Chitty  Pleading,  p.  1. 


See,  generally,  the  titles  ABATEMENT, 
REVIVAL  AND  SURVIVAL,  vol.  1,  p. 
44;  EXECUTORS  AND  ADMINISTRA- 
TORS, vol.  6,  p.  181. 

12.  Joinder  improper  where  liability 
several — Adriatic  Fire  Ins.  Co.  v.  Tread- 
well,  108  U.  S.  361,  27  L.  Ed.  754;  Green 
V.  Liter,  8  Cranch  229,  3  L.  Ed.  545. 

13.  Plaintiff  must  sue  all  joint  obligors. 
—Oilman  v.  Rives,  10  Pet.  298, 9  L.  Ed.  432; 
Barney  v.  Baltimore,  6  Wall.  280,  18  L.  Ed. 
825;  Barton  v.  Petit,  7  Cranch  194,  3  L. 
Ed.  313;  Mason  v.  Eldred,  6  Wall.  231,  18 
L.  Ed.  783.  And  see  dissenting  opinion 
of  Johnson,  J.,  in  Minor  v.  Mechanics' 
Bank,  1  Pet.  46,  82,  7  L.  Ed.  47. 

As  to  necessity  for  taking  judgment 
against  all  joint  obligors,  effect  of  statutes 
making  joint  contracts  joint  and  several, 
etc.,  see  the  title  JUDGMENTS  AND 
DECREES,  vol.  7,  p.  544. 

As  to  conclusiveness  of  judgments 
against  one  or  more  joint  obligors,  see  the 
title  RES  ADJUDICATA. 

14.  Suit  on  joint  and  several  obligation 
to  be  against  all  or  each  severally. — Amis 
V.  Smith,  16  Pet.  303,  10  L.  Ed.  973;  Pirie 
V.  Tvedt,  115  U.  S.  41,  29  L.  Ed.  331; 
Minor  v.  Mechanics'  Bank,  1  Pet.  46,  7 
L.  Ed.  47;  Mason  v.  Eldred,  6  Wall.  231. 
18  L.  Ed.  783;  Burdette  v.  Bartlett.  95 
U.   S.   637,  24   L.   Ed.   534. 

15.  Amis  V.  Smith,  16  Pet.  303,  10  L.  Ed. 
973. 

16.  Joint  suit  against  less  than  all  obli- 
gors improper.— Amis  v.  Smith,  16  Pet. 
303,  10  L.  Ed.  973;  Minor  v.  Mechanics' 
Bank,  1  Pet.  46,  7  L.  Ed.  47;  United  States 
V.  Leffler,  11  Pet.  86,  9  L.  Ed.  642.  And  see 
Breedlove  v.  Nicolet,  7  Pet.  413,  8  L.  Ed. 
731. 

On  a  joint  and  several  bond,  the  plain- 
tiff may  sue  one  or  all  of  the  obligors; 
but  in  strictness  of  law,  he  cannot  sue  an 
intermediate  number;  he  must  sue  all  or 
one.  Minor  v.  Mechanics'  Bank,  1  Pet. 
46,  7  L.  Ed.  47.  See  the  title  BONDS, 
vol.  3,  p.  428. 

As  to  judgments  in  actions  on  Joint  and 
several  contracts,  see  the  titles  JUDG- 
MENTS AND  DECREES,  vol.  7,  p.  544; 
RES  ADJUDICATA. 
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action  of  two  or  more  wrongdoers,  may  have  his  remedy  against  all  or  either/^ 
subject,  however,  to  the  condition  that  satisfaction  once  obtained  is  a  bar  to 
any  further  proceeding.^® 

D.  Baising  and  Waiving  Objections — 1.  Nonjoinder— a.  Nonjoinder  of 
Joint  Obligees. — ^As  has  been  seen,  all  joint  obligees  who  are  alive,  must  be  joined 
as  plaintiffs,^®  and  a  defendant  can  object  to  a  nonjoinder  of  plaintiffs,  not 
only  by  demurrer,  but  under  the  plea  of  the  general  issue,  or  on  motion  to  ar- 
rest the  judgment.^ 

b.  Nonjoinder  of  Joint  Obligors. — As  has  been  seen,  all  joint  obligors  ought 
to  be  made  parties  to  the  suit,^^  and  such  joinder  may  be  compelled  by  a  plea 
in  abatement  for  the  nonjoinder.  But  such  an  objection  can  only  be  taken 
advantage  of  by  a  plea  in  abatement ;  for  if  one  party  only  is  sued,  it  is  not  mat- 
ter in  bar  of  the  suit,  or  in  arrest  of  judgment,  upon  the  finding  of  the  jury,  or 
of  variance  in  evidence   upon  the  trial.^* 

c  Joinder  of  Intermediate  Number  of  Joint  and  Several  Obligors. — ^As  has 
been  seen,  while  the  plaintiff  in  an  action  on  a  joint  and  several  obligation  may 
sue  one  or  all  of  the  obligors,  he  cannot  sue  an  intermediate  number,  but  must 
sue  all  jointly  or  each  separately.^  Such  error,  must,  however,  be  taken  ad- 
vantage of  by  plea  in  abatement,  and  will  be  waived  by  pleading  to  the  merits.^ 
The  reason  is,  that  the  obligation  is  still  the  deed  of  all  who  are  sued,  though 
not  solely  their  deed;  and  therefore,  there  is  no  variance  in  point  of  law,  b^ 
tween  the  deed  declared  on,  and  that  proved.    It  is  still  the  joint  deed  of  the 


17.  Joint  tort  feasors  may  be  sued' 
jointly  or  severally. — The  Beaconsfield, 
158  U.  S.  303,  39  L.  Ed.  993;  Atlantic, 
etc.,  R.  Co.  V,  Laird,  164  U.  S.  393,  41  L. 
Ed.  485;  Sessions  v.  Johnson,  95  U.  S.  347, 
24  L.  Ed.  596;  The  Atlas,  93  U.  S.  302,  23 
L.  Ed.  863;  Minor  v.  Mechanics'  Bank,  1 
Pet  46,  7  h.  Ed.  47;  Love  joy  v.  Murrey, 
3  Wall.  1,  18  L.  Ed.  129;  Thorp  v.  Ham- 
mond,  12  Wall.  408,  20  L.  Ed.  419.  And 
see  Greer  v.  Mezes,*24  How.  268,  16  L. 
Ed.  661;  United  States  v.  Piatt,  167  U.  S. 
113,  39  L.  Ed.  639;  United  States  v.  Salis- 
bury, 157  U.  S.  121,  39  L.  Ed.  642;  Wash- 
ington Gas  Light  Co.  v.  Lansden,  172  U. 
S.  534,  43  L.  Ed.  543;  Powers  v.  Chesa- 
peake, etc.,  R.  Co.,  169  U.  S.  92,  42  L.  Ed. 
673;  Alabama,  etc.,  R.  Co.  v.  Thompson, 
200  U.  S.  206,  50  L.  Ed.  441. 

"Persons  engaged  in  committing  the 
same  trespass  are  joint  and  several  tres- 
passers, and  not  joint  trespassers  ex- 
clusively. Like  persons  liable  on  a 
joint  and  several  contract,  they  may  be  all 
sued  in  one  action;  or  one  may  be  sued 
alone,  and  cannot  plead  the  nonjoinder  of 
the  others  in  abatement;  and  so  far  is  the 
doctrine  of  several  liability  carried,  that 
the  defendants,  where  more  than  one  are 
sued  in  the  same  action,  may  sever  in  their 
pleas,  and  the  jury  may  find  several  ver- 
dicts, and  on  several  verdicts  of  guilty 
may  assess  different  sums  as  damages." 
Miller,  T.  Lovejoy  v.  Murrey,  3  Wall.  1, 
18  U  Ed.  129. 

Where  two  persons  are  equally  con- 
cerned in  a  fraud  perpetrated  upon  the 
government,  one  by  presenting  in  behalf 
of  both  a  sworn  statement  containing  false 
and  fraudulent  allegations  whereby  the 
postmaster  general  was  induced  to  amend 
the  original  contract,  allowing  increased 


compensation,  the  other  by  presenting  for 
payment  false  and  fraudulent  vouchers 
comporting  therewith,  upon  the  faith  of 
which  the  money  was  paid,  they  are 
jointly  and  severally  bound  to  refund  the 
sum  so  paid  and  received  in  violation  of 
§  3961  of  the  Revised  Statutes.  United 
States  V.  Piatt,  157  U.  S.  113,  39  L.  Ed. 
639.  To  same  effect  see  United  States  v. 
Salisbury,  167  U.  S.  121,  39  L.  Ed.  642. 
See  the  titles  FRAUD  AND  DECEIT, 
vol.  6,  p.  434;  POSTAL  LAWS. 

IS.  Satisfaction  as  bar  to  further  pro- 
ceedings—The Beaconsfield,  158  U.  S.  303, 
39  L.  Ed.  993. 

As  to  judgments  in  actions  against  joint 
tort  feasors,  see  the  titles  JUDGMENTS 
AND  DECREES,  vol.  7,  p.  544;  RES  AD- 
JUDICATA. 

As  to  noUe  prosequi  against  one  or  more 
defendants  in  actions  ex  delicto,  see  the 
title  DISMISSAL,  DISCONTINUANCE 
AND  NONSUIT,  vol.  5,  pp.  363,  364. 

19.   See  ante,  "Joinder,"  IV,  B,  4. 

80.  Manner  of  objecting  to  nonjoinder 
of  plaintiffs. — Farni  v.  Tesson,  1  Black 
309,  17  L.  Ed.  67.  See  the  titles  JUDG- 
MENTS AND  DECREES,  vol.  7,  p.  544; 
PLEADING. 

81.  See  ante,  "In  Actions  Ex  Con- 
tractu," IV,  C,  2,  a. 

88.  Objection  to  be  taken  by  plea  in 
abatements-See  the  title  ABATEMENT, 
REVIVAL  AND  SURVIVAL,  vol.  1, 
p.  31. 

83.  See  ante,  "Where  Contract  Joint 
and  Several,"  IV,  C,  2,  a,  (3). 

8A.  Objection  to  be  raised  by  plea  in 
abatement— Waiver  by  plea  to  merits. — 
See  the  title  ABATEMENT,  REVIVAL 
AND  SURVIVAL^  vol.  1,  p.  31. 


Digitized  by 


Google 


58 


PARTIES, 


parties  sued,  although  others  have  joined  in  it.**^ 

2.  Misjoinder. — ^In  General. — At  common  law  the  objection  for  misjoin- 
der of  parties  defendant  should  be  made  by  answer  or  plea  in  a  way  so  as  to 
give  the  plaintiff  a  better  writ,^  but  at  common  law  where  two  or  more  parties 
are  sued  as  partners,  and  there  is  no  denial  of  the  partnership,  and  no  plea  al- 
leging a  misjoinder,  it  is  doubtful  whether  after  verdict  such  an  objection 
could  be  taken.^ 

misjoinder  of  Defendants  as  Ground  for  Dismissal. — See  the  title  Dis- 
MissAi<,  Discontinuance  and  Nonsuit^  vol.  5,  p.  370. 

As  to  right  of  plaintiff  to  discontinue,  dismiss,  or  enter  nolle  prosequi 
as  to  one  or  more  defendants  without  affecting  his  rights  as  to  the  other; 
see  the  title  Dismissal^  Discontinuance  and  Nonsuit,  vol.  5,  p.  361,  et  seq. 

V.    Parties  nnder  Codes  and  Statutes. 

A.  Parties  Plaintiff — 1.  Requirement  That  Action  Be  Brought  in 
Name  of  Real  Party  in  Interest. — ^In  General. — In  those  states  of  this 
country  whose  procedure  is  governed  by  a  code  or  practice  act,  the  usual  pro- 
vision as  to  parties  plaintiff  is  that  a  suit  or  action  shall  be  brought  in  the  name 
of  the  real  party  in  interest.^® 

Exceptions  to  Bnle. — Most  if  not  all  the  codes  and  practice  acts  contain 
exceptions  to  the  above  general  rule,  by  virtue  of  which  certain  enumerated 
persons  or  classes  of  persons  are  allowed  to  sue  without  joining  with  them  the 
persons  for  whose  benefit  the  action  is  prosecuted.  Among  the  persons  usually 
thus  enumerated,  are  executors  and  administrators,^®  trustees  of  an  express  trust,*^ 


55.  Reason  for  rule. — ^Minor  v.  Me- 
chanics' Bank,  1  Pet.  46,  7  L.  Ed.  47. 

56.  Misjoinder  to  be  raised  by  answer 
or  plea,  etc.— Bibb  v,  Allen,  149  U.  S.  481, 
37  L.  Ed.  817. 

27.  Bibb  V.  Allen,  149  U.  S.  481,  37  L. 
Ed.  817. 

S8.  Code  provision  as  to  suits  by  real 
party  in  interest.^ — Lyon  v.  Bertram  (Cal.), 
20  How.  149,  16  L.  Ed.  847-  Arkansas, 
etc.,  Co.  V,  Belden  Min.  Co.  (Col.),  127  U. 
S.  379,  32  L.  Ed.  346;  Baker  v.  Wood 
(Col.),  157  U.  S.  212,  39  L.  Ed.  677; 
Delaware  County  Comn^rs  v.  Diebold, 
etc..  Locks  Co.  (Ind.),  133  U.  S.  473,  33 
L.  Ed.  674;  Davis  v.  Bilsland  (Mont), 
18  Wall.  659,  21  L.  Ed.  969;  Sweeney  v. 
Lomme  (Mont),  22  Wall.  208,  22  L.  Ed. 
727;  Chew  v.  Bnimagen  (N.  Y.),  13  Wall. 
497,  20  L.  Ed.  663;  Albany,  etc.,  Co.  v. 
Lundberg  (N.  Y.),  121  U.  S.  451,  30  L.  Ed. 
982;  Thompson  v.  Railroad  Companies 
(Ohio),  6  Wall.  134,  18  L.  Ed.  765.  See, 
also.  Royal  Ins.  Co.  v.  Miller,  199  U.  S. 
353,  50  L.   Ed.  226. 

As  to  actions  by  assignees  in  own  niune 
as  real  parties  in  interest,  see  the  title 
ASSIGNMENTS,  vol.  2,  p.  594. 

Decision  of  state  supreme  court  as  to 
proper  plaintiffs  under  code  conclusive  in 
Umted  States  supreme  court — In  a  suit 
on  a  replevin  bond  given  to  the  sheriff, 
where  the  question  whether  the  proper 
party  to  sue  is  the  sheriff  or  the  party  for 
whose  benefit  the  bond  was  given,  de- 
pends upon  the  code  of  practice  of  Mon- 
tana territory,  the  federal  supreme  court 
will  not  reverse  the  decision  of  the  su- 
preme court  of  that  territory  on  the  ques- 
tion; that  being  a  question  on  the  con- 


struction of  their  own  code.     Sweeney  v. 
Lomme,  22  Wall.  208,  22  L.  Ed.  727. 

"The  first  error  assigned  and  mainly 
relied  on  is  that  the  bond  on^  which  the 
suit  is  brought  having  been  given  to  the 
sheriff,  this  action  cannot  be  maintained 
by  Lomme,  the  party  for  whose  benefit  it 
was  really  given.  This  question  has  been 
decided  differently  by  different  state  courts 
under  precisely  the  same  code  of  practice. 
In  several  of  these  it  has  been  held  that 
the  real  party  in  interest  is  always  the 
proper  plaintiff,  while  in  others  it  is  held 
that  the  suit  must  be  brought  by  the 
obligor  in  the  bond  for  the  use  of  the 
party  in  interest.  Without  expressing  any 
opinion  of  our  own  on  the  question,  we 
hold  that  as  it  is  one  which  arises  under 
their  own  code  of  practice,  we  should,  in 
this  conflict  of  authority,  adopt  the  ruling 
of  the  supreme  court  of  Montana  in  the 
consideration  of  it.  This  assignment  of 
error  is,  therefore,  not  well  taken." 
Sweeney  v,  Lomme,  22  Wall.  208,  22  L. 
Ed.  727. 

29.  Executors  or  administrators. — Chew 
V,  Bnimagen,  13  Wall.  497,  20  U  Ed.  663; 
Albany,  etc.,  Co.  v.  Lundberg,  121  U.  S. 
451,  30  L.  Ed.  982.  See,  generally,  the 
title  EXECUTORS  AND  ADMINIS- 
TRATORS, vol.  6,  p.  179. 

30.  Trustees  of  express  trust. — Chew  v. 
Brumagen,  13  Wall.  497,  20  L.  Ed.  663; 
Albany,  etc.,  Co.  v.  Lundberg,  121  U.  S. 
451,  497,  30  L.  Ed.  982.  See,  generally, 
the  title  TRUSTS  AND  TRUSTEES. 

"A  person  with  whom,  or  in  whose 
name,  a  contract  is  made  for  the  benefit 
of  another,  is  a  trustee  of  an  express  trust, 
within  the  meaning  of  this  section."    Al- 
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and  persons  expressly  authorized  by  statute.' ^ 

Application  of  Bule  and  Exceptions  Thereto  to  Proceedings  in  Fed- 
eral Ooorts. — Where  the  code  of  a  state  contains  the  above  general  rule  as  to 
suits  by  the  real  party  in  interest,  and  enumerates  certain  exceptions  thereto, 
such  provisions  are  applicable  to  actions  at  law  in  the  courts  of  the  United 
States  held  within  such  state.®*  A  plaintiff  in  the  state  court  may  remain  plain- 
tiff on  the  record  in  a  federal  court,  and  prosecute  his  suit  in  that  court  as  he 
is  authorized  by  state  laws  to  prosecute  in  the  state  courts.'* 

2.  Joinder — a.  Permissive. — Under  the  various  codes  and  practice  acts  it 
is  the  general  rule  that  all  parties  having  an  interest  in  the  subject  of  the  action, 
and  in  obtaining  the  relief  demanded,  may  be  joined  as  plaintiffs;**  and  it  is 
immaterial  in  what  proportions  they  may  be  concerned.**^ 

b.  Necessity  for  Joining  Those  United  in  Interest, — It  is  a  usual  provision  of 
the  various  codes  and  practice  acts  that  those  united  in  interest  must  be  joined  as 


bany,  etc.,  Co,  v.  Lundberg,  121  U.  S.  461, 
ao  U  Ed.  982,  quoting  from  §  449  of  the 
New  York  Code  of  Civil  Procedure. 

**Under  this  provision,  the  court  of  ap- 
peals of  that  state  has  held  that  an  agent 
of  a  corporation,  to  whom,  *as  executive 
agent  of  the  company,'  a  promise  is  made 
to  pay  money,  is  *a  person  with  whom,  or 
in  whose  name,  a  contract  is  made  for 
the  benefit  of  another,*  and  may  therefore 
sue  in  his  own  name  on  the  promise.  Con- 
sidcrant  v.  Brisbane,  22  N.  Y.  389.  The 
rule  thus  established  is  applicable  to  ac- 
tions at  law  in  the  courts  of  the  United 
States  held  within  the  State  of  New  York. 
Rev.  Stat.,  §  914;  Sawin  v.  Kenny,  93  U, 
S.  289,  23  L.  Ed.  926;  Weed  Sewing  Ma- 
chine Co.  V.  Wicks,  3  Dillon,  261,  United 
States  V.  Tracy,  8  Benedict,  1."  Albany, 
etc,  Co.  V.  Lundberg,  121  U.  S.  451,  453, 
30  L.  Ed.  982. 

SI.  Persons  expressly  authorized  by 
statute. — Chew  v.  Brumagen,  13  Wall.  497, 
20  L.  Ed.  663;  Albany,  etc.,  Co.  v.  Lund- 
berg, 121  U.  S.  451,  30  L.  Ed.  982. 

Thus,  for  instance,  express  statutory 
provision  is  often  made  as  to  the  proper 
party  plaintiff  in  actions  for  death  by 
wrongful  act,  actions  for  seduction,  suits 
to  recover  land  held  adversely,  etc.  For 
a  full  treatment  of  proper  parties  plaintiff 
in  such  actions,  see  the  specific  titles. 

8S.  Application  of  code  provision  to 
suits  in  federal  courts  held  within  state. 
— ^Albany,  etc.,  Co.  v.  Lundberg,  121  U.  S. 
451,  30  L.  Ed.  982;  Delaware  County 
Comm'rs  v,  Diebold,  etc..  Lock  Co.,  133 
U.  S.  473,  33  L.  Ed.  674:  Lyon  v.  Ber- 
tram, 20  How.  149,  16  L.  td.  847;  Thomp- 
son V.  Railroad  Companies,  6  Wall.  134, 
18  L.  Ed.  765. 

SS.  See  the  titles  COURTS,  vol.  4,  p. 
1138:  REMOVAL  OF  CAUSES. 

"The  law  of  Ohio  directs  that  all  suits 
be  brought  in  the  name  of  the  real  party 
in  interest.  This  constitutes  a  title  to  sue, 
when  the  suit  is  brought  in  the  state  court, 
in  conformity  with  it;  and  in  all  cases 
transferred  from  the  state  to  the  federal 
court,  under  the  12th  section  of  the  ju- 
diciary act,  this  title  will  be  recognized 
and  preserved;  and  when  a  declaration  is 
required  by  the  rules  of  the  circuit  court, 


it  may  be  filed  in  the  name  of  the  party 
who  was  the  plaintiff  in  the  state  court.'' 
Thompson  v.  Railroad  Companies,  6 
Wall.  134,  18  L.  Ed.  765. 

84.  Persons  properly  joined  as  plain- 
tiffs.—Lyon  V.  Bertram,  20  How.  149,  15 
L.  Ed.  847;  Chew  v.  Brumagen,  13  Wall. 
497,   20  L.   Ed.   663. 

Article  156  of  the  law  of  civil  procedure 
for  Cuba  and  Porto  Rico  (War  Depart- 
ment Translation  of  1899),  provides  as 
follows:  "Causes  of  action  against  sev- 
eral persons,  or  by  several  persons  against 
one,  arising  from  the  same  source  of  title 
or  based  upon  the  same  cause,  of  action, 
may  be  joined  and  brought  in  one  action." 
In  Royal  Ins.  Co.  v.  Miller,  199  U.  S.  353, 
50  L.  Ed.  226,  the  court,  after  quoting  the 
above  provision,  said:  "We  consider  the 
provision  of  the  code  of  procedure  above 
quoted  as  analogous  to  the  provision  in 
the  codes  of  a  number  of  the  states  of 
the  Union,  by  which  an  action  is  required 
to  be  brought  in  the  name  of  the  real  par- 
ties in  interest,  and  it  is  allowable  to  join 
as  parties  plaintiff  those  having  an  in- 
terest in   the   recovery  sought." 

S5.  Proportions  in  which  concerned  im- 
material.— Lyon  V,  Bertram,  20  How.  149, 
15  L.  Ed.  847. 

"It  was  objected  that  the  proof  shows 
that  the  assignment  by  Flint,  Peabody  & 
Co.  was  made  to  the  plaintiffs  in  the  suit, 
and  that  the  declaration  alleges  that  they 
assigned  their  interest  in  the  claim  to 
John  Bertram,  one  of  the  plaintiffs.  The 
code  of  California  requires  that  actions 
shall  be  prosecuted  in  the  name  of  the 
real  party  in  interest,  and  that  all  parties 
having  an  interest  in  the  subject  of  the 
action,  and  in  obtaining  the  relief  de- 
manded, may  be  joined  as  plaintiffs.  The 
plaintiffs  are  shown  to  be  the  parties 
jointly  interested  in  the  subject  of  the 
action,  and  in  the  claim  for  relief.  It  is 
quite  immaterial  in  what  proportions  they 
may  be  concerned.  Their  case  is  sub- 
stantially established,  when  their  joint  in- 
terest is  shown,  and  the  error  in  respect 
to  the  degree  of  the  interest  of  the  sev- 
eral parties  is  not  such  a  variance  as  will 
be  considered."  Lyon  v,  Bertram,  20 
How.  149,  15  L.  Ed.  847. 
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plaintiffs  or  defendants,*'  unless  the  consent  of  one  who  should  have  been 
joined  as  plaintiff  cannot  be  obtained,  when  he  may  be  made  a  defendant.*'' 

B.  Parties  Defendant — 1.  Generai.  Rule, as  to  Proper  Parties  De- 
fendant.— The  ordinary  provision  of  the  various  codes  and  practice  acts  as  to 
proper  parties  defendant,  is  to  the  effect  that  any  person  may  be  a  defendant 
who  has  or  claims  an  interest  in  the  controversy  adverse  to  the  plaintiff,  or 
who  is  a  necessary  party  to  a  complete  determination  and  settlement  of  the 
question  involved  therein.** 

2.  Joinder — a.  Joinder  of  Persons  Severally  Liable  on  Same  ObK^aHon  or 
Instrumeni. — In  several  of  the  states  it  is  expressly  provided  by  statute  that 
persons  severally  liable  upon  the  same  obligation  or  instrument,  including  the 
parties  to  bills  of  exchange  or  promissory  notes,  may  all  or  any  of  them  be 
included  in  the  same  action,  at  the  option  of  the  plaintiff;*®  and  a  similar  pro- 
vision is  found  in  §  827  of  the  Revised  Statutes  of  the  United  States,  relating 
to  the  District  of  Columbia.'*<> 

b.  Necessity  for  Joining  Those  United  in  Interest, — As  has  been  already  seen, 
it  is  usually  required  by  the  various  codes  and  practice  acts  that  those  united  in 
interest  must  be  joined  as  plaintiffs  or  defendants.*^ 


86.  Compulsory  joinder  of  those  united 
in  interest — Chew  v,  Brumagcn,  13  Wall. 
497,  20  L.  Ed.  663. 

87.  Persons  made  defendants  who  re- 
fuse to  join  as  plaintiffs. — Chew  v.  Bruma- 
gen,  13  Wall.  497,  20  L.  Ed.  663. 

88.  Code  provision  as  to  proper  parties 
defendant. — ^Chew  v.  Brumagen,  13  Wall. 
497,  20  L.  Ed.  663. 

Provision  of  New  York  code  as  to  de- 
fendants in  suits  for  immediate  possession 
of  property. — Section  1502  of  the  code  of 
civil  procedure  of  New  York  provides 
that:  'Where  the  complainant  demands 
judgment  for  the  immediate  possession 
of  the  property,  if  the  property  is  actually 
occupied,  the  occupant  thereof  must  be 
made  defendant  in  the  action.  If  it  is  not 
so  occupied,  the  action  must  be  brought 
against  some  person  exercising  acts  of 
ownership  thereupon  or  claiming  title 
thereto,  or  an  interest  therein  at  the  time 
of  the  commencement  of  action."  Lowndes 
V.  Huntington,  153  U.  S.  1,  38  L.  Ed.  615. 

As  to  joinder  of  husband  and  wife, 
who  are  in  possession  of  land,  as  defend- 
ants in  a  suit  brought  for  its  recovery  by 
the  true  owner  thereof,  see  the  title  HUS- 
BAND AND  WIFE.  vol.  6,  p.  734. 

89.  State  statutes  allowing  joinder  of 
parties  severally  liable,  on  same  obliga- 
tion, etc— Burdette  v.  Bartlett,  95  U.  S. 
637,  24  L.  Ed.  534.  See  the  title  BILLS, 
NOTES  AND  CHECKS,  vol.  3,  p.  358. 

40.  ''By  §  887  of  the  Revised  Statutes  of 
the  United  States  relating  to  the  District 
of  Columbia,  it  is  enacted  as  follows,  viz: 
•Where  money  is  payable  by  two  or  more 
persons  jointly  or  severally,  as  by  joint 
obligors,  covenantors,  makers,  drawers,  or 
indorsers,  one  action  may  be  sustained 
and  judgment  recovered  against  all  or  any 
of  the  parties  by^  whom  the  money  is  pay- 
able, at  the  option  of  the  plaintiff.  But 
an  action  against  one  or  some  of  the  par- 
ties by  whom  the  money  is  payable  may, 
while  the  litigation  therein  continues,  be 
pleaded  in  bar  of  another  action  against 


another  or  others  of  the  said  parties.'  14 
Stat.  405,  §  20.  This  is  a  portion  of  an 
act  of  congress  entitled  'An  act  to  amend 
the  law  of  the  District  of  Columbia  in  re- 
lation to  judicial  proceedings  therein.'  In 
the  case  before  us,  an  action  was  com- 
menced and  the  process  served  upon  two 
of  the  several  makers  of  a  promissory 
note  and  one  of  the  indorsers  thereof, 
there  being  other  makers  and  other  in- 
dorsers of  the  note.  The  statute  is  not 
happily  expressed,  whatever  may  have 
been  the  intention  of  its  framers.  It  is 
contended,  on  the  one  hand,  that  it  was 
designed  merely  to  modify  the  common- 
law  rule,  that,  in  case  of  a  joint  and  sev- 
eral contract,  all  the  parties  must  be  sued 
in  one  action,  or  a  separate  action  be 
brought  against  each,  and  to  allow  the 
plaintiff  to  sue  one  or  more  of  the  par- 
ties in  one  action,  and  to  omit  a  portion 
of  them,  at  his  pleasure.  It  is  insisted, 
on  the  other  hand,  that  it  is  an  enactment 
in  the  spirit  of  the  provisions  of  numerous 
state  statutes,  permitting  the  holder  of  a 
note  to  join  the  makers  and  indorsers,  at 
his  discretion,  in  the  same  action.  The 
latter,  we  are  told  in  the  brief,  has  been 
the  uniform  construction  of  the  statute  by 
the  courts  of  the  district  since  its  pas- 
sage, more  than  ten  years  since,  and  we 
are  of  the  opinion  that  it  is  a  sound  con- 
struction. The  words,  'as  by  joint  obligors, 
covenantors,  makers,  drawers,  or  in- 
dorsers,' are  inserted  by  way  of  illustra- 
tion, and,  like  many  other  intended  illumi- 
nations, serve  but  to  darken  the  subject. 
Omitting  these  words  (as  parenthetical), 
the  statute  provides  that  one  action  may 
be  sustained  against  all  or  any  of  the  par- 
ties by  whom  payable,  where  money  is 
payable  by  two  or  more  persons  jointly 
or  severally."  Burdette  v.  Bartlett,  95 
U.  S.  637,  24  L.  Ed.  534. 

41.  Joinder  of  parties  united  in  in- 
terest— See  ante,  "Necessity  for  Joining 
Those  United  in  Interest,"  V,  A,  2,  b. 

The  Civil  Code    of    Louisiana,    article 
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c.  Effect  of  Statutory  Changes  in  Common-Law  Rules  as  to  Joint  Contracts. 
— In  a  number  of  the  states  joint  contracts  are  by  statute  made  joint  and  sev- 
eral, so  that  actions  tiiereon  may  be  maintained  against  any  or  all  of  the  obli- 
gors** So  also,  in  some  jurisdictions,  it  is  expressly  provided  by  statute  that 
judgments  may  be  rendered  for  or  against  one  or  more  of  several  plaintiffs,  <m- 
for  or  against  one  or  more  defendants,  and  that  though  all  of  the  defendants 
may  have  been  summoned,  a  judgment  may  be  rendered  against  any  one  of 
them,  provided  judgment  could  have  been  rendered  against  him  if  tiie  action 


2080,  directs  that  "in  every  suit  on  a  joint 
contract,  all  the  obligors  must  be  made 
defendants,"  and  the  succeeding  article 
directs  that  "judgment  must  be  rendered 
against  each  defendant  separately,  for  his 
proportion  of  the  debt  or  damages." 
Brccdlove  v.  Nicolet,  7  Pet.  413,  8  L.  Ed. 
731. 

4S.  Joint  contracts  made  joint  and  sev- 
eral by  statute.— By  a  statute  of  Alabama, 
it  is  enacted,  that  every  joint  promissory 
note  shall  be  deemed  and  construed  to 
have  the  same  effect  in  law  as  a  joint  and 
several  promissory  note;  and  whenever  a 
writ  shall  issue  against  any  two  or  more 
joint  and  several  drawers  of  a  promissory 
note,  it  shall  be  lawful,  at  any  time  after 
the  return  of  the  writ,  to  discontinue  such 
action  against  any  one  or  more  of  the  de- 
fendants, on  whom  the-  writ  shall  not  have 
been  executed,  and  to  proceed  to  judg- 
ment against  the  others.  This  statute 
converts  a  joint  into  a  several  promise; 
and  enables  the  holder  to  maintain  an 
action  against  any  one  of  the  makers. 
Smith  tr.  Clapp,  16  Pet.  125,  10  L.  Ed.  684. 

"Bv  the  code  of  practice  of  Arkansas, 
which  was  in  force  when  this  judgment 
was  rendered,  it  was  provided,  that, 
Where  two  or  more  persons  are  jointly 
bound  by  contract,  the  action  thereon 
may  be  brought  against  all  or  any  of  them, 
at  the  plaintiffs  option'  (§  4480,  Gantt's 
Dig.,  1874);  that  'judgment  may  be 
given  for  or  against  one  or  more  of  several 
plaintiffs,  and  for  or  against  one  or  more 
of  several  defendants'  (§  4701);  and  that, 
'though  all  the  defendants  have  been 
summoned,  judgment  may  be  rendered 
asainst  any  of  them  severally,  where  the 
plaintiff  would  be  entitled  to  judgment 
against  such  defendants  if  the  action  had 
been  against  them  alone'  (§  4704)."  Sawin 
V,  Kenny,  93  U.  S.  289,  23  L.  Ed.  926. 

By  a  statute  of  Mississippi,  all  pronlises, 
contracts  and  liabilities  of  copartners,  are 
to  be  deemed  and  adjudged  joint  and 
several;  and  in  all  suits  on  contracts  in 
writing,  made  by  two  or  more  persons, 
it  is  lawful  to  declare  against  any  one  or 
more  of  them.  This  is  such  a  severance 
of  the  contract  as  puts  in  the  power  of 
the  plaiintiff  to  hold  any  portion  of  them 
jointly,  and  the  others  severally,  bound 
by  the  contract;  and  there  is  no  obliga- 
tion on  the  part  of  the  plaintiff  to  put  the 
defendants  in  such  condition,  by  his 
pleadings,  as  to  compel  each  to  contribute 
his  portion  for  the  benefit  of  the  others. 


Amis  V,  Smith,  16  Pet  303,  10  L.  Ed.  973, 
citing  Minor  v.  Mechanics'  Bank,  1  Pet. 
46,  7  L.  Ed.  47. 

An  action  of  debt  was  instituted  in  the 
district  court  of  the  United  States,  on  an 
obligation  under  the  hands  and  seals  of 
two  persons;  the  action  was  against  one 
of  the  parties  to  the  instrument.  The 
laws  of  Mississippi  allow  an  action  on 
such  an  instrument  to  be  maintained 
against  one  of  the  parties  only.  Rogers 
V.  Batchelor,  12  Pet.  221,  9  L.  Ed.  1063. 
See  the  title  DEBT,  THE  ACTION  OF, 
vol.  5.  p.  209. 

Actions  on  contracts  in  solido  under 
Louisiana  code. — ^The  commercial  partner- 
ship, the  makers  of  the  note  upon  which 
the  suit  was  instituted,  was  composed  of 
three  persons,  one  of  whom  was  a  resi- 
dent citizen  of  Alabama,  and  out  of  the 
jurisdiction  of  the  court,  when  the  suit 
was  brought,  and  the  remaining  two,  the 
defendants,  were  resident  citizens  of 
Louisiana.  Held,  that  although  the  suit 
being  against  two  of  the  three  obligors 
might  not  be  sustained  at  common  Taw, 
yet  as  the  courts  of  Louisiana  do  not  pro- 
ceed according  to  the  rules  of  the  com- 
mon law,  their  code  being  founded  on 
the  civil  law,  this  suit  was  properly 
brought  The  note  being  a  commercial 
contract,  is  what  the  law  of  Louisiana  de- 
nominates a  contract  in  solido;  by  which 
each  party  is  bound  severally  as  well  as 
jointly,  and  may  be  sued  severally  as  well 
as  jointly.  Breedlove  v.  Nicolet,  7  Pet 
413,  8  L.  Ed.  731. 

"The  first  error  assigned,  that  the  suit 
is  brought  against  two  of  three  obligors, 
might  be  fatal  at  common  law.  But  the 
courts  of  Louisiana  do  not  proceed  ac- 
cording to  the  rules  of  the  common  law. 
Their  code  is  founded  on  the  civil  law, 
and  our  inquiries  must  be  confined  to  its 
rules.  The  note  being  a  commercial 
partnership  contract,  in  what  the  law  of 
Louisiana  denotes  a  contract  in  solido, 
by  which  each  party  is  bound  severally 
as  well  as  jointly,  and  may  be  sued  sever- 
ally or  jointly.  The  civil  code  of  Louisi- 
ana, article  2080,  directs,  'that  in  every 
suit  on  a  joint  contract,  all  the  obligors 
must  be  made  defendants:'  and  the  suc- 
ceeding article  directs  that  "judgment  must 
be  rendered  against  each  defendant 
separately,  for  his  proportion  of  the  debt 
or  damages."  Article  2086  says,  "there  is 
an  obligation  in  solido  on  the  part  of  the 
debtors,  where  they  are  all  obliged  to  the 
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had  been  against  him  alone.*^     Such  provisions  of  a  state  statute  furnish   a 
rule  of  practice  for  the  courts  of  the  United  States  in  that  state.** 

0.  Baifling  and  Waiving  Objections.— Nonjoinder. — ^Under  code  prac- 
tice, it  would  seem  that  nonjoinder  of  parties  may  be  objected  to  by  demurrer, 
when  the  defect  is  apparent  of  record,**^  or  by  answer  when  not  so  apparent,** 
and  if  not  so  taken  will  be  considered  to  be  waived.*'' 

Misjoinder. — ^Under  the  modern  codes  it  would  seem  that  no  objection  for 
misjoinder  can  be  made  after  verdict.** 

p.  Bringing  in  New  Parties.— In  General. — By  the  codes  of  some  states 
it  is  provided  that  the  court  may  determine  any  controversy  between  the  par- 
ties before  it,  when  it  can  be  done  without  prejudice  to  the  rights  of  others,  or 
by  saving  their  rights;  but  when  a  complete  determination  of  the  controversy 
cannot  be  had  without  the  presence  of  otiier  parties,  the  court  must  cause  them 
to  be  brought  in.** 

Intervention. — See  post,  "Intervention,"  VI. 

E.   Amendments  as  to  Parties.— See  the  title  Amendments,  vol.  1,  p.  298. 

VI.    Intervention. 

A.  Definition. — ^An  intervention  takes  place  when  a  third  person  is  per- 
mitted to  become  a  par^  to  an  action  or  proceeding  between  other  persons, 
cither  by  joining  the  plaintiff  in  claiming  what  is  sought  by  the  complaint,  or 
by  uniting  with  the  defendant  in  resisting  the  claims  of  the  plaintiff,  or  by  de- 
manding anything  adversely  to  both  the  plaintiff  and  the  defendant.^<> 


same  thing,  so  that  each  may  be  com- 
pelled for  the  whole."  Article  2088  says, 
''an  obligation  in  solido  is  not  presumed; 
it  must  be  expressly  stipulated."  This 
rule  ceases  to  prevail  only  in  cases  where 
an  obligation  m  solido  takes  place  of 
right,  by  virtue  of  some  provisions  of  the 
law.'  Pothier,  from  whom  this  article  ap- 
pears to  be  taken,  part  2,  ch.  3,  art.  8, 
^ives  in  No.  266,  as  one  of  the  instances 
m  which  the  law  presumes  it,  'where 
partners  in  commerce  contract  some  obli- 
gation in  respect  of  their  joint  concern.' 
This,  then,  is  a  contract  in  solido,  on 
which  the  parties  may  be  sued  severally 
or  jointly,  and  by  which  each  is  liable  for 
the  whole.  The  civil  code,  so  far  as  we 
are  informed,  does  not  affirm  or  deny  that 
a  suit  may  be  sustained  on  such  a  con- 
tract, against  two  of  three  obligors." 
Breedlove  v.  Nicolet,  7  Pet.  413,  8  L.  Ed. 
731. 

48.  Rendition  of  judgment  against  por- 
tion of  defendants  summoned,  etc.— -See 
the  title  JUDGMENTS  AND  DECREES, 
vol.  7,  p.  544. 

44.  Such  statutes  rules  of  practice  in 
federal  courts. — Sawin  v.  Kenny,  93  U.  S. 
289,  23  L.  Ed.  926.  See  the  title  COURTS, 
vol.  4,  p.  1139. 

45.  Objection  by  demurrer  where  non- 
joinder apparent  of  record.— Delaware 
County  Comm'rs  v,  Diebold,  etc.,  Lock 
Co.,  133  U.  S.  473,  33  L.  Ed.  674.  See, 
generally,  the  title  DEMURRERS,  vol. 
5,  p.  298. 

46.  Objection  by  answer  where  defect 
not  apparent  of  record. — Delaware  County 
Comm'rs  v.  Diebold,  etc..  Lock  Co.,  133 
V.  S  473,  33  L.  Ed.  674.  See,  generally, 
the  {i^le   PLEADING. 


47.  Objection  waived  unless  properly 
raised. — See  Delaware  County  Comm'rs 
V,  Diebold,  etc.,  Lock  Co.,  133  U.  S.  473, 
33  L.  Ed.  674.  And  see  the  title  APPEAL 
AND  ERROR,  vol.  2,  p.  110. 

48.  Objection  for  misjoinder  too  late 
after  verdict.— "At  common  law  the  ob- 
jection for  misjoinder  should  be  made  by 
answer  or  plea  in  a  way  so  as  to  give  the 
plaintiff  a  better  writ;  but  at  common  law 
where  two  or  more  parties  are  sued  as 
partners,  and  there  is  no  denial  of  the 
partnership  and  no  plea  alleging  a  mis- 
joinder, it  is  doubtful  whether  after  ver- 
dict such  an  objection  could  be  taken.  But 
however  that  may  be,  under  the  modem 
codes,  including  that  of  Alabama,  no  such 
objection  can  be  made  after  verdict.  In 
this  case  the  plaintiff  in  error  did  business 
under  the  name  of  B.  S.  Bibb  &  Company, 
and  he  should  not  be  heard,  when  sued 
as  a  partner  of  that  firm,  to  say  that  he 
alone  composed  the  firm,  and  was,  there- 
fore, not  liable  because  joined  with  an- 
other defendant  who  was  not  a  member." 
Bibb  V.  Allen,  149  U.  S.  481,  37  L.  Ed. 
817. 

48.  Duty  of  court  to  bring  in  necessary 
parties.— Smith  v.  Gale,  144  U.  S.  509,  36 
L.  Ed.  521,  quoting  from  §  89  of  the  Da- 
kota Code  of  Civil  Procedure. 

50.  Intervention  defined^-The  defini- 
tion given  in  the  text  is  taken  from  §  90 
of  the  Dakota  code  of  civil  procedure. 
Smith  V,  Gale,  144  U.  S.  509,  36  %.  Ed. 
621. 

The  definition  given  in  the  Louisiana 
code,  which  is  substantially  borrowed 
from  the  French  code  of  procedure,  is: 
"An  intervention  or  interpleader  is  a  de- 
mand by  which  a  third  person  requires  to 


Digitized  by 


Google 


'H 


PARTIES. 


63 


B.  Who  May  Intervene— 1.  In  General. — ^In  Equity  and  under  Oodes. 

— ^It  is  the  common  practice  of  courts  of  equity  to  permit  strangers  to  the  liti- 
gation, claiming  an  interest  in  its  subject  matter,  to  intervene  on  their  own  be- 
half to  assert  their  titles.*^^  Under  the  codes  of  some  of  the  states  it  is  expressly 
provided  that  any  person  may,  before  the  trial,  intervene  in  any  action  or  pro- 
ceeding, who  has  an  interest  in  the  matter  in  litigation,  in  the  success  of  either 
party,  or  an  interest  against  both.'* 

As  to  intervention  in  admiralty  proceedings,  see  the  titles  Admisai^ty, 
voL  1,  p.  169;  Collision,  vol.  3,  p.  942. 

2.  Interest  Entitling  to  Intervene. — ^The  interest  which  entitles  one  to 
intervene  must  be  a  direct  interest,  by  which  the  intervening  party  is  to  obtain 
immediate  gain,  or  suffer  loss  by  the  judgment  which  may  be  rendered  between 
the  original  parties.*^* 


be  permitted  to  become  a  party  in  a  suit 
between  other  persons,  either  by  joining 
the  plaintiff  in  claiming  the  same  thing, 
or  something  connected  with  it,  or  by 
uniting  with  the  defendant  in  resisting  the 
claims  of  the  plaintiff;  or  it  may  be  law- 
ful for  him,  where  his  interest  requires  it, 
to  oppose  both/'  From  the  dissenting 
opinion  of  Curtis,  J.,  in  Florida  v.  Geor- 
gia. 17  How.  478,  501,  16  L.  Ed.  181. 

51.  Equity  practice  as  to  intervention. 
— Krippendorf  v.  Hyde,  110  U.  S.  276,  25 
L.  Ed  145.  And  see  Joy  v.  St.  Louis,  138 
U.  S.  1,  34  L.  Ed.  843;  Kctchum  v.  St. 
Louis,  101  U.  S.  306,  25  L.  Ed.  999;  French 
V.  Gapen,  105  U.  S.  509,  26  L.  Ed.  951; 
Stanley  v.  Schwalby,  147  U.  S.  508,  37  L. 
EA  259;  Phelps  v.  Oaks,  117  U.  S.  236,  29 
L.  Ed.  888. 

As  to  intervention  in  proceedings  to 
foreclose  mortgages,  see  the  title  MORT- 
GAGES AND  DEEDS  OF  TRUST,  vol. 
8,  p.  452. 

As  to  intervention  in  proceedings  con- 
firming private  land  claims,  see  the  title 
PUBLIC  LANDS. 

52.  Code  provision  as  to  who  may  in-< 
tervene. — ^The  statement  found  in  the  text 
is  taken  from  §  90  of  the  Dakota  code  of 
civil  procedure,  and  similar  provisions  are 
found  in  the  codes  of  several  of  the 
states.  Smith  v.  Gale,  144  U.  S.  509,  36 
L  Ed.  521. 

As  to  intervention  by  persons  whose 
property  has  been  unlawfully  seized  in 
attachment  proceedings,  see  the  title  AT- 
TACHMENT AND  GARNISHMENT, 
vol.  2,  p.  687. 

As  to  intervention  by  stockholders  in 
suits  against  corporations,  see  the  title 
STOCK   AND   STOCKHOLDERS. 

As  to  intervention  by  the  contractor 
constructing  a  canal,  after  a  portion  of 
such  canal  has  been  sold  and  the  funds 
brought  into  court,  in  order  that  his  rights 
may  be  determined,  see  the  title 
CANALS,  vol.  3,  p.  549. 

As  to  the  right  of  judgment  creditors  to 
make  themselves  parties  to  a  creditor's 
bill,  see  the  title  CREDITORS'  SUITS, 
vol.  5,  p.  39. 

As  to  the  right  of  all  holders  of  mu- 
nicipal securities  of  the  same  nature  and 
kind  to  come   in   and  prove  their  claims 


without  formal  intervention  or  special 
leave,  after  a  decree  in  favor  of  one 
holder  of  such  securities,  suing  on  behalf 
of  all,  see  the  title  MUNICIPAL, 
COUNTY,  STATE  AND  FEDERAL 
SECURITIES,  vol.  8,  p.  650. 

As  to  the  right  of  an  assi^ee  to  inter- 
vene where  the  assignment  is  made  pen- 
dente lite,  see  the  title  ASSIGNMENTS, 
vol.  2,  p.  596. 

As  to  intervention  of  United  States  in 
proceedings  to  establish  territorial  bound- 
aries, see  the  title  BOUNDARIES,  vol. 
3,  p.  503. 

As  to  intervention  by  a  United  States 
district  attorney,  in  a  suit  to  which  the 
United  States,  while  not  technically  a 
party,  yet  has  property  rights  which  are 
involved  in  the  determination  of  the  suit, 
see  the  title  DISTRICT  AND  PROSE- 
CUTING ATTORNEYS,  vol.  5,  p.  399. 

Effect  of  dismissal  upon  party's  right 
to  subsequently  intervene. — See  the  title 
RES  AD  JUDICATA. 

58.  Direct  interest  essential  to  right  to 
intervene.— Smith  v.  Gale,  144  U.  S.  509, 
36  L.  Ed.  521,  following  the  interpretation, 
by  the  Louisiana  supreme  court,  in  Gas- 
quet  V.  Johnson,  1  La.  425,  of  a  similar 
section  in  the  Louisiana  Code. 

The  supreme  court  of  California,  in 
construing  a  similar  provision  of  the  code 
of  that  state,  held  that  "the  interest  men- 
tioned in  the  statute,  which  entitles  a  per- 
son to  intervene  in  a  suit  between  other 
parties,  must  be  in  the  matter  in  litiga- 
tion, and  of  such  a  direct  and  immediate 
character  that  the  intervenor  will  either 
gain  or  lose  by  the  direct  legal  operation 
and  effect  of  the  judgment.  ♦  ♦  ♦  To  au- 
thorize an  intervention,  therefore,  the  in- 
terest must  be  that  created  by  a  claim  to 
the  demand  or  some  part  thereof  in  suit, 
or  lien  upon  the  property,  or  some  part 
thereof,  which  is  the  subject  of  litigation." 
Smith  V.  Gale,  144  U.  S.  509,  36  L.  Ed.  521, 
quoting  from  the  opinion  of  Field,  J., 
in  Horn  v.  Volcano  Water  Co.,  13 
Cal.  62. 

"In  Lewis  v.  Harwood,  28  Minnesota 
428,  the  cases  from  Louisiana  and  Cali- 
fornia were  cited  with  approval.  In  that 
case  the  persons  who  sought  to  intervene 
held    attachments    upon     some      property 
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0.  Time  for  Exercising  Bight  to  Intervene.— In  General. — It  may  be 
stated  as  a  general  rule  that  the  right  to  intervene  should  be  exercised  before  the 
trial,  and  within  a  reasonable  time.'*  It  has  been  held,  however,  that  a  per- 
son who  has  not  been  named  as  a  defendant  to  a  bill  may  appear  at  the  hear- 
ing, with  the  consent  of  all  the  parties,-**'  and  parties  have  been  allowed,  under 
some  circumstances,  to  intervene  even  after  a  decree  pro  confesso.'* 

As  to  intervention  in  the  appellate  court,  see  the  title  Appeai,  and  Er- 
ror, vol.  2,  p.  71. 

As  to  intervention  on  remand,  see  the  title  Mandate  and  PROC^m>iNCs 
Therkon,  vol.  8,  p.  97. 

D.  Procedure — 1.  Manner  of  Intervening. — In  General. — ^The  proper 
method  of  intervening  in  an  action  or  proceeding  between  other  persons,  is  by 
complaint  or  petition,^^  filed  by  leave  of  court.*^® 

Allegations  of  Complaint  or  Petition. — ^The  complaint  or  petition  filed 
by  the  intervenor  must  set  forth  the  ground  upon  which  the  intervention  rests.*^* 
The  intervention  must  be  not  only  to  protect  the  direct  and  immediate  interest 
of  the  intervenor,  but  the  latter  is  bound  to  make  that  interest  appear  by  proper 
allegations  in  his  petition.'^ 

Order  of  Court  as  Essential  to  Bijght  to  Intervene. — If  one  wishes  to 
intervene  and  become  a  party  to  a  suit  in  which  he  is  interested,  he  must  not 
only  petition  the  court  to  that  effect,  but  his  petition  must  be  granted,*®^  and 
while  it  is  not  necessary  for  him  to  show  that  he  has  actually  been  admitted  by 
an  express  order  entered  upon  the  record,  he  must  at  least  make  it  appear  that 


subsequent  to  those  of  the  plaintiff  in  the 
suit  The  suit  was  upon  certain  promis- 
sory notes  executed  to  the  plaintiff  by  the 
defendants  and  the  intervenors  claimed 
that  the  notes  were  without  consideration 
and  fraudulent;  that  the  plaintiff's  attach- 
ments were  fraudulent  and  that  the  suits 
and  attachments  were  in  execution  of  a 
collusive  scheme  between  the  plaintiff  and 
defendant  to  defraud  the  intervenors  who 
were  bona  fide  creditors  of  the  defendant. 
It  was  held  that  the  complaint  of  the  in- 
tervenors did  not  disclose  such  an  interest 
in  the  subject  matter  of  the  suit  as  to 
entitle  them  to  intervene,  and  that  the 
plaintiff's  motion  to  dismiss  the  same 
should  be  granted.  The  decision  was  put 
upon  the  ground  that  when  the  judgment 
was  entered  against  the  defendants,  the 
whole  subject  matter  of  the  suit  was  dis- 
posed of;  and  that  the  writ  of  attachment 
was  a  part  of  the  remedy  and  had  nothing 
to  do  with  the  cause  of  action.  'If  prop- 
erty is  seized  by  virtue  of  the  writ  to 
which  another  has  a  better  right,  the  vin- 
dication of  such  right  involves  another 
and  independent  judicial  inquiry.' "  Smith 
V,  Gale,  144  U.  S.  509,  36  L.  Ed.  621. 

04.  Right  to  be  claimed  within  reason- 
able time.— Smith  v.  Gale,  144  U.  S.  509, 
36  L.  Ed.  621,  in  which  it  was  held  that 
the  right  to  intervene  might  be  properly 
refused  in  a  case  like  the  one  at  bar,  where 
the  action  had  been  pending  two  years 
and  was  about  to  be  tried. 

S6.  Appearance  at  hearing  with  consent 
of  all  parties. — Anderson  v.  Watt,  138  U. 
S.  694,  34  L.  Ed.  1078. 

56.  Allowance  of  intervention  subse- 
quent to  decree  pro  confesso. — In  Ex 
parte  Jordan,  94  TT.  5^.  248    24  L.  Ed.  123, 


subsequently  to  a  decree  pro  confesso,  ad- 
ditional parties  were,  by  leave  of  the 
court,  permitted  to  intervene  as  defend- 
ants, in  the  same  manner  and  with  like 
effect,  aJ  if  named  in  the  original  and 
supplemental  bills. 

67.  By  complaint  or  petition. — Smith 
V,  Gale,  144  U.  S.  609,  36  L.  Ed.  521;  Ex 
parte  Cutting,  94  U.  S.  14,  24  L.  Ed.  49. 
And  see  French  v.  Gapen,  105  U.  S.  509, 
26  L.  Ed.  951;  Krippendorf  r.  Hyde,  110 
U.  S.  276,  25  L.  Ed.  145;  Gumbel  v.  Pit- 
kin, 124  U.  S.  131,  31  L.  Ed.  374;  Harrison 
V.  Nixon,  9  Pet.  483,  9  L.  Ed.  201. 

Effect  of  filing  plea  of  intervention  as 
general  appearance* — See  the  title  AP- 
PEARANCE, vol.  2,  p.  441. 

68.  Necessity  for  obtaining  leave  of 
court*— Smith  v.  Gale,  144  U.  S.  509,  36  L. 
Ed.  521;  Ex  parte  Jordan,  94  U.  S.  248,  24 
L.  Ed.  123.  And  see  cases  cited  to  pre- 
ceding text. 

By  §  90  of  the  Dakota  Code,  the  com- 
plaint must  be  filed  by  leave  of  the  court, 
a  limitation  upon  the  right  of  intervention 
which  presupposes  a  certain  amount  of 
discretion  in  the  court  Smith  v.  Gale» 
144  U.  S.  509,  36  L.  Ed.  521. 

As  to  requirement  of  security  for  costs 
as  condition  of  allowing  intervention,  see 
the  title  COSTS,  vol.  4,  p.  822. 

69.  Grounds  of  intervention  nmst  be 
set  out— Smith  v.  Gale,  144  U.  S.  609,  36 
L.  Ed.  521. 

00.  Necessity  for  showing  direct  in- 
terest of  intervenor. — Smith  v.  Gale,  144 
U.  S.  509,  36  L.  Ed.  521. 

61.  Necessity  that  petition  be  granted. 
—Ex  parte  Cutting,  94  U.  S.  14,  24  L. 
Ed.  49. 
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he  has  acted  or  been  treated  as  a  party.®* 

2.  Objections. — Should  the  original  parties  to  the  suit  desire  to  contest  the 
right  of  one  seeking  to  intervene  therein,  they  should  object  when  the  petition 
for  intervention  is  filed.® »  Objection  to  the  complaint  of  an  inter venor  on  the 
ground  that  it  does  not  disclose  such  interest  in  the  subject  matter  of  the  suit 
as  to  entitle  him  to  intervene,  is  properly  taken  by  motion  to  dismiss.®* 

E.  Review  of  Decision  on  Application  to  Intervene. — As  to  the  general 
rule  that  an  appeal  does  not  lie  from  an  order  of  the  court  below  denying  a  mo- 
tion in  a  pending  suit  to  permit  a  person  to  intervene  and  become  a  party 
thereto,  see  the  title  Appeal  and  Error,  vol.  1,  p.  966.  As  to  the  rule  that  the 
grant  or  refusal  of  an  application  to  intervene  rests  in  the  sound  discretion  of 
the  trial  court,  and  their  action  is  not  reviewable  in  the  appellate  court,  in  the 
absence  of  manifest  abuse  of  such  discretion,  see  the  title  Appeal  and  Error, 
vol.  1,  p.  993.  As  to  the  review  of  intervention  proceedings  under  the  cir- 
cuit court  of  appeals  act,  see  the  title  Appeal  and  Error,  vol.  1,  pp.  821,  822. 
As  to  the  necessity  for  excepting  below  to  the  rulings  of  the  court  upon  motions 
for  leave  to  intervene  or  be  substituted  in  the  place  of  or  admitted  with  other 
parties,  see  the  title  Appeal  and  Error,  vol.  2,  p.  112. 

F.  Effect  of  Allowance  of  Application. — ^Intervenors  Treated  as 
Original  Parties  to  Suit. — After  intervention  the  new  parties  are  treated,  to 
all  intents  and  purposes,  as  if  they  had  been  original  parties  to  the  suit,®^  and 
are  equally  bound  by  the  judgment  or  decree  rendered  therein.®^ 

Right  to  Remove  Cause  as  Affected  by  Intervention. — See  the  title 
Removal  of  Causes. 


C2.  Petitioner  must  have  acted  or  been 
treated  as  a  par^. — Ex  parte  Cutting,  94 
U.  S.  14,  24  L,.  Ed.  49;  Myers  v.  Fenn,  5 
Wall.  205,  18  L.  Ed.  613;  French  v.  Gapen, 
105  U.  S.  509,  26  L.  Ed.  951. 

*yie  are  aware  that  there  are  cases  in 
which  persons  have  been  treated  as  par- 
ties to  a  suit  after  having  filed  a  petition 
for  leave  to  come  in,  when  no  formal  or- 
der admitting  them  appears  in  the  record, 
but  in  all  such  cases  it  will  be  found  that 
ihey  have  acted  or  have  been  recognized 
as  parties  in  the  subsequent  proceedings 
in  the  case.  Thus,  in  Myers  v.  Fenn,  5 
Wall  205,  18  Lw  Ed.  613,  **the  petitions 
were  filed  without  any  order  of  the  court, 
but  no  objection  was  made,  and  the  hear- 
ing went  on  as  if  an  order  had  been 
granted;'  and  in  Harrison  v,  Nixon,  9  Pet. 
483,  491,  9  L.  Ed.  201,  'inquiries  were  made 
as  to  the  respective  claims,'  as  asked  for, 
and  'as  to  all  parties  who  were  claimants 
before  the  court  by  bill,  petition,  or  other- 
wise, their  complaint,  petition,  and  pro- 
ceedings were  dismissed.'  So,  in  Ogilvie 
r.  Knox  Ins.  Co.,  2  Black  539,  petitions 
were  filed  by  certain  creditors  praying  to 
be  made  parties,  and  that  a  receiver  might 
be  appointed,  which  was  done;  and  in 
Bronson  v.  La  Crosse,  etc.,  R.  Co.,  2  Wall. 
9  U  S  Enc— 5 


283,  304,  17  L.  Ed.  725,  certain  stockhold- 
ers in  a  corporation  were  permitted  to  ap- 
pear in  a  cause  to  which  the  corporation 
was  a  party,  and  present  their  several 
claims  by  answer  in  the  name  of  the  cor- 
poration; but  this  having  been  afterwards 
found  to  be  irregular,  the  answers  were 
considered  'rather  by  indulgence  than  a 
matter  of  strict  right  as  the  answer  of  the 
individual  stockholders.* "  Ex  parte  Cut- 
ting, 94  U.  S.  14,  24  L.  Ed.  49. 

For  the  form  of  an  order  granting  a  pe- 
tition for  leave  to  intervene,  see  Ex  parte 
Jordan,  94  U.   S.  248,  24  L.   Ed.   123. 

63.  Objections  to  be  made  when  peti- 
tion filed. — See  French  v.  Gapen,  105  U. 
S.  509,  26  L.   Ed.  951. 

64.  Objection  properly  raised  by  motion 
to  dismiss.— -Smith  v.  Gale,  144  U.  S.  509, 
36  L.  Ed.  521. 

65.  Intervenors  treated  as  if  original 
parties. — French  v.  Gapen,  105  U.  S.  509, 
26  L,.  Ed.  951. 

Voluntary  appearance  of  corporation 
cannot  be  overruled  at  instance  of  inter- 
vening stockholders  and  cre<Utors. — See 
the  title  APPEARANCES,  vol.  2,  p.  455. 

66.  Conclusiveness  of  decision  upon  in- 
tervenors.—See  the  title  RES  ADJUDI- 
CATA. 
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BY  LESTER   H.    HOOKER. 

I.  Voluntary  Partition,  66. 

A.  Requisites,  66. 

B.  Under  Power,  66. 

C.  Partition  by  Arbitration,  67. 

D.  Presumptions,  67. 

II.  Compulsory  Partition,  67. 

A.  Nature  of  Proceeding,  67. 

B.  Scope  of  Inquiry,  67. 

C.  Partition  as  a  Matter  of  Right,  68. 

D.  Concurrent  Remedies,  68. 

E.  In  Suit  for  Dissolution  of  Partnership,  68. 

F.  Parties,  68. 

1.  Who  May  Compel  Partition,  68. 

2.  Parties  Defendant,  68. 

G.  Jurisdiction,  68. 

1.  Title  Required,  68. 

2.  Concurrent  Jurisdiction,  68. 

3.  Jurisdiction  of  Federal  Courts  as  Affected  by  State  Laws,  68. 

4.  As  Dependent  upon  Residence  of  Parties,  69. 

5.  Partition  of  Intestates'  Estates,  69. 

6.  Appellate  Jurisdiction,  69. 
H.  Property  Subject,  69. 

I.  The  Petition,  69. 

J.  The  Plea,  70. 

K.  Notice,  70. 

L.  The  Division — Manner  of  Adjusting  Equities,  70. 

M.  Trustees  or  Commissioners,  71. 

N.  Effect  of  Irregularities,  71. 

O.  Conclusiveness  of  Proceedings,  71. 

P.  Termination  of  Controversy  by  Amicable  Partition,  72. 

Q.  Costs,  72. 

R.  Presumption  as  to  Partition,  72. 

S.  Resale,  72, 

T.  Rights  of  Purchasers,  72. 

CROSS  REFERENCES. 

As  to  proof  of  records  in  partition  which  have  been  lost  or  destroyed,  see 
the  title  Lost  Instruments  and  Records,  vol.  7,  p.  1068. 

I.  Voluntary  Partition. 

A.  Requisites. — A  partition  is  inchoate,  till  made  by  all  parties,  or  till  made 
by  one  and  accepted  by  the  others;  there  must  be  a  deed  of  partition,  a  parti- 
tion in  pais,  or  such  acceptance  of  a  deed  of  partition,  as  would  amount  to  an 
estoppel,  before  an  estate  can  be  held  in  severalty.^ 

B.  Under  Power. — It  is  clear  that  a  power  to  make  partition  of  an  estate 
will  not  authorize  a  sale  or  exchange  of  it.^  But  a  power  to  "sell  and  ex- 
change" lands  includes  the  power  to  make  partition  of  them.^ 

1.  Requisites  of   voluntary    partition.—       Harris,  101  U.  S.  370,  377,  25  L.  Ed.  855. 
Dubois  V.  Hepburn,  10  Pet.  1,  21,  9  L.  Ed.  3.    Phelps  v.  Harris,   101   U.  S.  370,  25 
325.                                                                                 L.   Ed.  855. 

2.  Partition  under   powers. — Phelps   v.         Where  a  testator  devising  land  in  Mis- 

(66) 
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C.  Partition  by  Arbitration. — In  a  suit  where  the  cotenants  are  unable  to 
make  a  partition,  it  is  the  usual  custom  for  them  to  choose  some  disinterested 
persons  to  act  as  arbitrators  to  make  this  division,  and  when  made  it  has  the 
same  binding  effect  and  force  as  if  made  by  the  direct  parties  to  the  contro- 
versy.^ 

D.  Presumptions. — After  a  long  possession  in  severalty,  a  deed  of  par- 
tition may  be  presumed.*^  But  as  to  presumption  of  acquiescence  where  party 
has  been  under  disabilities,  see  the  titles  Limitation  of  Actions  and  AoveRSfC 
Possession,  vol.  7,  p.  998;  Infants,  vol.  6,  p.  1015. 

n.    Compulsory  Partition. 

A.  Nature  of  Proceeding. — Partition  is  a  judicial  act  and  becomes  a  rec- 
ord.^ It  is  a  possessory  action;"^  and  in  most,  if  not  in  all,  of  its  aspects, 
is  an  adversary  proceeding  in  which  a  remedial  right  to  the  transfer 
of  property  is  asserted,  and  resulting  in  a  decree  which,  either  ex  proprio 
vigore  or  as  executed,  accomplishes  such  transfer.®  Partition  at  law  and  in  eq- 
uity are  different  things.  The  first  operates  by  the  judgment  of  a  court  of  law, 
and  delivering  up  possession  in  pursuance  of  it;  which  concludes  all  the  par- 
ties to  it.  Partition  in  equity  proceeds  upon  conveyances  to  be  executed  by 
the  parties,  and  if  the  parties  be  not  competent  to  execute  the  conveyances,  the 
partition  cannot  be  effectually  had.®  A  suit  for  partition,  in  a  probate  court,  is 
a  special  proceeding  in  California. ^^^ 

B.  Scope  of  Inquiry. — A  bill  for  partition  cannot  be  made  the  means  of 
trying  a  disputed  title. ^^  Nor  is  the  question  of  fraud  appropriate  to  the  pro- 
ceedings in  partition;  if  raised,  the  proceedings  are  usually  suspended,  and  the 
question  sent  to  a  court  of  law.^^ 


sissippi  appointed  a  trustee  with  power 
"to  dispose  of  all  or  any  portion  of  it" 
that  might  fall  to  the  devisees  and  "in- 
vest the  proceeds  in  such  manner  as  he 
might  think  proper  for  their  benefit,"  the 
federal  supreme  court,  without  laying 
down  as  a  general  rule  that  the  words 
"disposed  of"  import  a  power  to  make 
partition,  holds,  in  view  of  the  opinion  of 
the  supreme  court  of  Mississippi  on  the 
precise  point  in  a  case  between  the  same 
parties,  although  not  announced  under 
such  conditions  as  made  it  res  judicata, 
that  the  trustee  had  power  to  make  par- 
tition. Phelps  V.  Harris,  101  U.  S.  370,  25 
L.  Ed.  855. 

4.  Partition  by  arbitration — Phelps  v. 
Harris,  101  U.  S.  370,  383,  25  L.  Ed.  855. 
See  post,  "Trustees  or  Commissioners," 
II.  M. 

5.  Presumptions. — Hepburn  v.  Auld,  5 
Cranch  262,  3  L.  Ed.  96. 

6.  Nature  of  proceeding. — Weatherhead 
r.  Baskerville,  11  How.  329,  360,  13  L.  Ed. 
717. 

Partition  and  distribution  distinguished. 
—There  is  a  difference  between  distribu- 
tion and  partition.  Distribution  neither 
pes  a  new  title  to  property,  nor  trans- 
fers a  distinct  right  in  the  estate  of  the 
deceased  owner,  but  is  simply  declaratory 
as  to  the  persons  upon  whom  the  law 
casts  the  succession,  and  the  extent  of 
their  respective  interests;  while  parti- 
tion, in  most,  if  not  in  all,  of  its  aspects, 
is  an  adversary  proceeding,  in  which  a 
remedial  right  to  the  transfer  of  property 
is  asserted,    and    resulting    in    a     decree. 


which,  either  ex  proprio  vigore  or  as  ex- 
ecuted, accomplishes  such  transfer.  Rob- 
inson V.  Fair,  128  U.  S.  53,  84,  32  L.  Ed. 
415. 

7.  Partition  a  possessory  action. — Fox- 
croft  V.  Mallett,  4  How.  353,  11  L.  Ed. 
1008. 

8.  Partition  in  adversary  proceeding. — 
Robinson  v.  Fair,  128  U.  S.  53,  84,  32  L,. 
Ed.  415. 

9.  Distinctions  between  partition  in  law 
and  equity. — Gay  v.  Parpart,  106  U.  S. 
679,  690,  27  L.  Ed.  256.' 

10.  Partition  a  special  proceeding. — 
Robinson  v.  Fair,  128  U.  S.  53,  89,  32  L,. 
Ed.  415. 

11.  Partition  to  try  title. — Clark  v. 
Roller,  199  U.  S.  541,  545,  50  L.  Ed.  300; 
McCall  V.  Carpenter,  18  How.  297,  302, 
15  L.   Ed.  389. 

In  an  action  for  partition  where  the  pos- 
session adverse  to  complainants  was 
claimed  under  a  tax  title,  it  was  held  that 
the  complainants  ought  to  establish  their 
title  at  law  before  partition  should  be 
decreed.  Clark  v.  Roller,  199  U.  S.  541, 
545,    50    L.    Ed.   300. 

The  circuit  court  of  the  United  States 
has  no  jurisdiction  to  set  aside  a  decree 
of  partition,  rendered  in  the  state  probate 
court,  merely  upon  the  ground  of  error, 
nor  can  it  refuse  to  give  it  full  eflfect,  un- 
less the  probate  court  was  without  juris- 
diction of  the  case.  Robinson  v.  Fair,  128 
U.  S.  53,  86,  32  L.  Ed.  415. 

12.  Questions  of  fraud  not  appropriate 
to  partition. — McCall  v.  Carpenter,  18 
How.  297,   15  L.  Ed.  389. 
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0.  Partition  as  a  Matter  of  Bight. — Partition  is  a  matter  of  right  and  is 
not  to  be  defeated  by  the  mere  unwillingness  of  one  party  to  have  each  enjoy 
his  own  in  severalty.  ^^ 

D.  Concurrent  Remedies. — Where  legal  and  equitable  rights  may  be  ad- 
ministered by  the  same  court  it  is  not  necessary  to  have  a  legal  title  which  has 
arisen  in  partition  proceedings  referred  to  a  court  of  law  for  adjudication,  but 
a  party  who  is  out  of  possession  but  having  a  right  to  the  same  may  bring  a 
single  action  to  determine  his  rights  and  partition.^* 

E.  In  Suit  for  Dissolution  of  Partnership. — Where  a  suit  is  instituted 
for  the  dissolution  of  a  partnership  which  has  all  the  necessary  elements  of  a 
partition  suit,  it  may  be  held  good  as  a  suit  for  partition.  ^^ 

P.  Parties — 1.  Who  May  Compel  Partition. — Where  land  is  held  by 
joint  tenants  or  tenants  in  common,  any  one  of  them  may  compel  a  partition.^® 
The  heir  of  a  member  of  an  association  containing  articles  of  renunciation  of 
individual  interest  in  property  for  a  consideration  cannot  maintain  a  bill  of  par- 
tition.17 

2.  Parties  Defendant. — Natural  justice,  and  the  constant  rules  of  all  courts, 
require  that  every  person  who  is  interested  in  partition  proceedings  should  be 
summoned  and  heard.^®  In  the  case  of  a  strict  partition,  by  division  of  the 
land  itself,  it  is  sufficient  to  make  the  present  owner,  or,  in  some  cases,  the  ten- 
ant for  life  of  each  share,  a  party,  because  the  interest  of  those  who  come  after 
him  is  not  otherwise  affected  than  by  being  changed  from  an  estate  in  common 
to  an  estate  in  severalty.^® 

G.  Jurisdiction — 1.  Title  Required.— Where  the  title  of  the  plaintiffs  ap- 
pears upon  the  allegations  and  proofs  to  be  purely  equitable,  a  bill  may  be 
maintained  for  partition  of  the  land.^o  It  has  been  held  that  a  court  of  equity 
will  not  entertain  a  bill  of  partition,  where  the  complainants  seek  to  enforce  a 
merely  legal  title  to  land.^i  But  the  act  of  congress  of  August  15,  1876,  c.  297, 
expressly  empowers  the  court,  exercising  general  jurisdiction  in  equity,  in  its 
discretion,  to  compel  all  tenants  in  common  of  any  estate,  legal  or  equitable  to 
make  or  suffer  partition.22 

2.  Concurrent  Jurisdiction. — Courts  of  equity  and  law  exercise  concurrent 
jurisdiction  in  some  states  in  partition  cases.^s 

3.  Jurisdiction  of  Federal  Courts  as  Affected  by  State  Laws. — The 

13.  Partition  as  a  matter  of  right— Wil-  Bell,  176  U.  S.  321,  44  L.  Ed.  486;  Greeley 
lard  V.  Willard.  145  U.  S.  116,  36  L.  Ed.      v.  Lowe,  155  U.  S.  58,  70,  39  L.  Ed.  69. 

^^*'       ^  ,.         X,    .  It  is  essential  that  a  party  who  has  an 

14.  Concurrent  rcmcdics^Parker  v.  estate  for  life  by  the  curtesy  be  made  a 
Kane,  22  How.  1,  17,  16  L.  Ed.  286.  p^^^y  ^q  partition  proceedings.    Walton  v, 

16.    In  suit  for  dissolution  of  partner-  y^\\\{s^  i  Dall.  351,  353,  1  L.  Ed.  171. 
ship.— Briges  v.  Sperry,  95  U.  S.  401,  404,  j.    .  *•  i   !        •       *i.  *    •     • 

24  L   Ed   390  ^      '*  It  IS  essential  to  give  the  court  juris- 

ifi    %au^  «U.»  ^^mv^^i  T^^^\¥kfy^^      TJoori  diction    to    amcnd    a    decree    of   partition 

„    ^^^v^.J^iJ^Tr^\^l^^^^  «P<>n    the   ground   of   fraud   that   all    the 

?*^TJ^Q^^Wi&rH^^^^^  interested    parties    are    before    the    court 

116   36  L   fed^ii  ^^y  ""'  ^^^^^"'  1^  ^^^-  5^^'  583,  15  L.  Ed. 


17.   Goesele  v.  Bimeler,  14  How.  589,  14 


125. 


L   Ed   554  1®-    McArthur  v,   Scott,  113   U.  S.  340. 

"is.    Parties  defendant.— Walton  v.  Wil-  401,  28  L.  Ed.  1015. 
lis,  1  Dall.  351,  354,  1  L.  Ed.  171.  20.    Title  required.— Hopkins   v.    Grim- 
Part  owners   or  tenants  in  common  in  shaw,  165  U.  S.  342,  358,   41   L.   Ed.  739; 
real  estate  of  which  partition  is  asked  in  Willard  v.  Willard,  145  U.  S.  116,  36  L. 
equity,    have    an    interest    in    the    subject  Ed.  644. 

matter  of  the  suit  and  in  the  relief  sought  21.    No    partition    in    equity  to  enforce 

so  intimately  connected  with  that  of  their  legal  title.— Hipp  v.  Babin,  19  How.  271, 

cotenants,   that   if   these    cannot   be    sub-  15  l^  £(J   §33 

jected  to  the  jurisdiction  of  the  court,  the  o^'   'iirin^^j  „.    wtiw^^a    -xak  tt    q    ha 

bill  will   be  dismissed.     Barney  v.   Balti-  ^^{    ^^"^J^  ^-  "^'^^^'^^  1^5  U.   S.   116, 

more    City,   6   Wall.   280,   284,    18    L.    Ed.  ^^  ^'  ^J^"  ^*^-             ..... 

825;    Shields  v,  Barrow,  17  How.  130,  15  _23.      Concurrent     junsdiction.- Gay    v, 

L.  Ed.   158,  citing  Florida,  etc.,  R.  Co.  v.  Parpart,  106  U.  S.  679,  27  L.  Ed.  256. 
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power  of  the  United  States  courts  when  sitting  in  equitable  cases  for  partition 
is  not  controlled  or  defined  by  the  state  statutes.^* 

4.  As  Dependent  upon  Residence  of  Parties. — Under  the  act  of  August 
13,  1888,  c.  866,  25  Stat.  433,  requiring,  in  actions  between  citizens  of  different 
states,  suits  to  be  brought  only  in  the  district  of  the  residence  of  either  the 
plaintiff  or  the  defendant,  it  is  admissible  to  bring  a  suit  for  partition  in  a  dis- 
trict in  which  only  a  part  of  such  defendants  reside.*^ 

5.  Partition  of  Intestates'  Estates. — ^According  to  the  law  of  Maryland,' 
act  of  1786,  which  provides  for  the  partition  of  intestate  estates,  the  jurisdic- 
tion of  the  court  does  not  depend  on  the  fact  that  one  of  the  heirs  was  of 
age,  but  it  attaches  when  the  ancestor  dies  intestate,  and  any  of  the  persons 
entitled  to  his  estate  is  a  minor.^ 

6.  Appellate  Jurisdiction. — As  to  matters  of  appellate  jurisdiction,  see 
the  title  Appeal  and  Error,  vol.  1,  p.  234. 

H.  Property  Subject. — Water  rights  held  in  common,  incapable  of  parti- 
tion at  law,  may  be  the  subject  of  partition  in  equity.*^  In  equity,  as  at  law,  a 
pending  lease  for  years  is  no  obstacle  to  partition  between  owners  of  the  fee.^® 

I.  The  Petition. — Under  a  statute  which  leaves  it  to  the  discretion  of  the 
^ourt  as  to  whether  the  land  shall  be  set  apart  in  severalty  or  sold  and  the  pro- 
ceeds divided,  a  bill  following  the  statute  and  seeking  partition  in  either  mode, 
as  the  court  in  its  discretion  may  think  fit,  is  in  proper  and  sufficient  form.^® 
It  is  not  a  valid  objection  to  the  validity  of  a  partition,  where  it  is  collaterally 
assailed,  that  no  complaint  or  petition  of  the  applicant  for  the  partition  appears 
in  the  record  as  the  foundation  of  the  proceedings,  as  the  appointment  of  com- 
missioners is  a  determination  as  to  the  sufficiency  of  the  petition.^o  The  blend- 
ing of  final  settlement  and  distribution,  and  partition,  in  the  same  petition  does 
not   render  the  same   invalid.^i 


24.  Jurisdiction  of  federal  courts  as  af- 
fected by  state  laws. — Robinson  v.  Camp- 
bell, 3  Wheat.  212,  4  L.  Ed.  372;  United 
States  V.  Howland,  4  Wheat.  108,  115,  4 
L.  Ed.  526;  Boyle  v.  Zacharie,  6  Pet.  648, 
8  L.  Ed.  532;  Livingston  v.  Story,  9  Pet. 
632,  9  L.  Ed.  255;  Clark  v.  Smith,  13  Pet. 
195,  10  L.  Ed.  123;  Russell  v.  Southard, 
12  How.  139,  13  L.  Ed.  927;  Neves  v. 
Scott.  13  How.  268,  271,  14  L.  Ed.  140; 
Chapman  v.  Brewer,  114  U.  S.  158,  29  L. 
Ed.  83;  Reynolds  v.  Crawfordsville  First 
Nat.  Bank,  112  U.  S.  405,  28  L.  Ed.  733; 
Holland  v.  Challen,  110  U.  S.  15,  28  L. 
Ed.  52;  More  v.  Steinbach,  127  U.  S.  70, 
32  L.  Ed.  51;  United  States  v.  Landram, 
118  U.  S.  81,  30  L.  Ed.  58;  Greeley  v. 
Lowe,  155  U.  S.  58,  39  L.  Ed.  69.  See, 
generally,  the  title  COURTS,  vol.  4,  p. 
1059. 

25.  Jurisdiction  as  dependent  upon  resi- 
dence of  parties. — Greeley  v.  Lowe,  155  U. 
S.  58,  67,  39  L.  Ed.  69. 

26.  Partition  of  intestates'  estates. — 
Thompson  v.  Tolmie,  2  Pet.  157,  7  L.  Ed. 
381. 

In  California  the  partition  of  estates 
among  the  heirs,  so  as  to  invest  them, 
separately,  with  the  exclusive  possession 
and  ownership,  as  against  coheirs,  of  dis- 
tinct parcels  of  such  realty,  is  a  subject 
matter  which  may  be  committed  to  pro- 
bate courts  according  to  the  jurisdiction 
usually  pertaining  to  those  tribunals.  Rob- 
inson V,  Fair,  128  U.  S.  53,  84,  32  L.  Ed. 
415. 


27.  Partition  of  water  rights. — Head  v, 
Amoskeag  Mfg.  Co.,  113  U.  S.  9,  21,  28 
L.  Ed.  889. 

28.  Property  under    lease  for   years. — 

Willard  v.  Willard,  145  U.  S.  116,  36  L.  Ed. 
644. 

29.  The  petition.— Willard  v.  Willard, 
145  U.  S.  116,  36  L.  Ed.  644. 

Sa  Hall  V.  Law,  102  U.  S.  461,  463,  26 
L.  Ed.  217. 

31.  Robinson  v.  Fair,  128  U.  S.  53,  88, 
32    L.    Ed.    415. 

Proceedings  for  the  partition  of  de- 
cedent's real  estate  was  commenced  by 
decedent's  widow  in  a  probate  court  of 
California,  the  petition  being  signed  by 
her,  as  "administratrix."  The  petition 
sought  a  final  settlement  of  her  accounts, 
and  a  declaration  of  the  interests  of  the 
heirs  in  the  undistributed  estate.  It  em- 
braced also  her  claim  as  widow  and  heir, 
to  a  share  in  the  estate  remaining  after 
the  payment  of  debts  and  charges,  and 
contained  a  distinct  prayer  that  partition 
be  had  between  herself  and  children.  It 
showed  as  did  the  orders  preceding  the 
decree  of  partition,  that  she  sought  a 
settlement  of  her  accounts  as  administra- 
trix, and  a  final  adjudication  of  her  rights 
as  heir  at  law  in  the  estate  remaining  in 
her  hands.  It  was  held  that  the  blending 
of  final  settlement,  distribution,  and  par- 
tition in  the  same  petition,  or  in  one  suit, 
did  not  defeat  the  jurisdiction  of  the  court 
or  render  its  decree  of  partition  void.  The 
record   shows   that    the   question   of  par- 
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J.  The  Plea. — Plea  non  tenent  insimul  is  the  plea  of  general  issue  in  ac- 
tions of  partition  at  common  law.  This  plea  traverses  all  the  essential  allega- 
tions of  the  complaint,  and  defendants  are  permitted  to  prove  under  such  plea 
anything  which  is  material  to  defeat  plaintiff's  recovery,  and  may  prove  that 
they  were  not  tenants  of  the  freehold  or  that  they  were  only  tenants  at  will.^^ 

K.  Notice. — It  is  essential  to  justice  that  all  parties  should,  in  fact,  have 
notice.^3  When  a  decree  finds  that  due  legal  notice  of  intended  proceedings  in 
partition  had  been  given  to  all  the  heirs  of  a  decedent,  the  finding  is,  in  Illinois, 
prima  facie  though  not  conclusive  evidence  of  the  fact.^*  Under  the  laws  of 
California,  the  probate  court  has  jurisdiction  in  partition  cases  when  notice 
has  been  given  by  publication,  where  the  minor  children  are  represented  by 
an  attorney  appointed  by  the  court.®^ 

L.  The  Division — ^Manner  of  Adjusting  Equities. — If  the  land  is  sus- 
ceptible of  equal  division,  without  loss  or  injury,^®  a  division  will  be  made^^ 
by  mutual  conveyances  of  the  allotments,^®  unless  prevented  by  the  infancy  of 
some  of  the  parties  or  other  circumstances,*^®  but  if  it  cannot  be  so  divided, 
the  court  will  either  set  it  of?  to  one  of  the  parties  and  order  owelty  to  be 
paid,^^  or  else  order  the  whole  estate  to  be  sold,^^  and  the  proceeds  divided 


tition  was  not  considered  or  determined 
in  the  probate  court  until  after  it  had 
made  its  decree  of  final  settlement  and 
distribution.  Robinson  v.  Fair,  128  U.  S. 
53,  87,  32  L.  Ed.  415. 

38.  The  plea.— Bethel  v.  Lloyd,  1  Dall. 
2,  1  L.  Ed.  11. 

88.  Notice.— Walton  v.  Willis,  1  Dall. 
351,   353,   1   L.   Ed.   171. 

84.  Secrist  v.  Green,  3  Wall.  744,  18  L,. 
Ed.  153. 

85.  Robinson  v.  Fair,  128  U.  S.  53,  89, 
32  L.  Ed.  415. 

86.  The  division  manner  of  adjusting 
equities. — The  question  whether  or  not  the 
property  maybe  divided  without  injury 
must  necessarily  be  an  inquiry  arising  in 
the  course  of  the  proceedings,  and  after  the 
jurisdiction  of  the  court  attached.  Thomp- 
son V.  Tolmie,  2  Pet.  157,. 166,  7  L.  Ed.  381. 

87.  Division  of  property. — Willard  v. 
Willard,  145  U.  S.  116,  36  L.  Ed.  644; 
Walton  V.  Willis,  1  Dall.  351,  354,  1  L.  Ed, 
171. 

Partition  to  be  in  presence  of  parties. — 
In  Walton  v.  Willis,  1  Dall.  351,  353,  1 
L.  Ed.  171,  it  was  held  that  when  a  writ 
de  partitione  facienda  is  issued,  the  sheriff 
is  obliged  to  summon  all  the  parties  to  at- 
tend; and  if  they  do  attend,  he  must  make 
the  partition  in  their  presence. 

88b  Mutual  conveyances. — Green  v. 
Fisk,  103  U.  S.  518,  26  L.  Ed.  486;  Gay  v. 
Parpart,  106  U.  S.  679,  691,  27  L.  Ed.  256. 

A  decree  in  equity  is  unlike  the  writ  of 
partition  at  common  law,  which  in  such 
cases  operates  on  the  title  by  way  of 
estoppel,  but  in  chancery,  this  difficulty  is 
remedied  by  a  decree  that  the  parties  shall 
make  the  necessary  conveyances  to  each 
other,  and  the  court  has  the  power  to 
compel  them  to  do  so  by  attachment. 
Gay  V.  Parpart,  106  U.  S.  679,  690,  27  L. 
Ed.  256. 

89.  CircuniBtances  preventing  mutual 
conveyances. — If  the    infancy    of   any   of 


the  parties,  or  other  circumstances,  pre- 
vent such  mutual  conveyances,  the  de- 
cree can  only  extend  to  make  partition, 
give  possession,  and  order  enjoyment  ac- 
cordingly, until  effectual  conveyances  can 
be  made.  Gay  v.  Parpart,  106  U.  S.  679, 
691,  27  L.  Ed.  256.* 

40.  Owelty  of  partition. — Head  v,  Amos- 
keag  Mfg.  Co.,  113  U.  S.  9,  21,  28  L.  Ed. 
889. 

The  fee  in  the  premises  which  is  held 
by  one  of  the  heirs  without  division  can- 
not vest  in  him,  until  he  has  paid  or  se- 
cured the  shares  of  the  valuation  money 
to  those  who  are  entitled  to  receive  it 
Walton  V.  Willis,  1  Dall.  351,  354,  1  L. 
Ed.    171. 

In  Pennsylvania  it  was  held  at  an  early 
date  that  the  eldest  son  of  the  eldest  son 
of  an  intestate  is  entitled  to  an  estate 
which  cannot  be  divided,  at  the  valuation, 
in  the  same  manner  as  his  father.  Walton 
V.   Willis,  1  Dall.  351,  353,   1  L.  Ed.  itl. 

The  practice  in  the  orphans*  courts  has 
been  to  direct  the  same  inquest,  which  is 
appointed  to  make  a  partition  of  real  es- 
tate; if  that  cannot  be  done  without  prej- 
udicing the  whole,  then  to  make  the  val- 
uation. Walton  V.  Willis,  1  Dall.  351,  354, 
1  L.   Ed.  171. 

Under  the  laws  in  Pennsylvania  the 
orphans'  court  requires  that  recognizances 
of  something  else  which  the  court  deems 
sufficient,  and  not  bonds,  shall  be  given 
to  secure  the  payment  of  the  respective 
shares  due  on  the  lands  of  an  intestate 
in  case  of  partition.  Walton  v.  Willis,  1 
Dall.  351,  354,  1  L.  Ed.  171. 

41.  Sale  of  entire  estate. — Head  v. 
Amoskeag  Mfg.  Co.,  113  U.  S.  9,  21,  28  L. 
Ed.  889;  Walker  v,  Parker,  13  Pet.  166, 
174,  10  L.  Ed.  109;  Briges  v.  Sperry,  95 
U.  S.  401,  404,  24  L.  Ed.  390;  Phelps  v. 
Harris,  101  U.  S.  370,  378,  25  L.  Ed.  855; 
Willard  v.  Willard,  145  U.  S.  116,  36  L. 
Ed.  644. 

A    bill    for    the    partition    of    property 
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among  the  parties,  according  to  their  respective  rights  and  interests,^^  or  in- 
vested according  to  the  interests  in  the  several  shares.*®  A  partition  may  be 
had  of  water  rights  which  are  held  in  common,  by  limiting  the  time  and  use 
or  by  the  sale  of  the  same  and  a  division  of  the  proceeds."** 

M.  Trustees  or  Commissioners. — ^A  trustee  who  has  authority  may  make 
partition,*^  and  power  given  by  statute  to  partition  under  order  of  court  is  not 
exhausted  by  one  partition  but  a  second  may  be  made  under  a  subsequent 
order.*^  Any  recitals  in  deeds  given  by  commissioners,  appointed  for  the  pur- 
pose of  making  partition  which  extends  beyond  the  decree  of  appointment,  has 
no  binding  force  or  effect.**^  But  where  a  trustee  makes  a  partition,  it  is 
valid  and  passes  title,  although  the  authority  of  the  trustee  is  incorrectly  exer- 
cised.*® Nor  it  is  not  a  valid  objection  to  the  partition  that  the  trustee  au- 
thorized to  make  it  did  not  give  his  personal  attention  to  it,  but  by  agreement 
with  one  of  the  heirs  demanding  it,  submitted  it  to  disinterested  persons,,  whose 
arbitrament  he  confirmed  by  executing  the  necessary  indenture.*®  An  order 
of  a  court  appointing  the  commissioners  is  a  determination  that  the  application 
is  sufficient,  and  that  due  notice  of  it  has  been  given.  This  conclusion  is  not 
open  to  collateral  attack;  it  can  only  be  questioned,  on  appeal  or  writ  of  er- 
ror, by  a  superior  tribunal  invested  with  appellate  jurisdiction  to  review  it.'^ 
Appointment  and  proceedings  of  commissioners  cannot  be  collaterally  attacked 
by  showing  that  no  petition  or  complaint  appears  in  the  record  as  the  founda- 
tion for  them.*^^ 

N.  Effect  of  Irregularities. — Where  there  is  a  variance  between  the  de- 
scription of  the  premises  in  the  summons  and  writ,  or  some  mere  irregularity  in 
the  proceedings  where  it  causes  no  uncertainty,  does  not  render  such  partition 
invalid.*^* 

0.     Conclusiveness   of  Proceedings. — Partition  proceedings  conclude   all 


which  consists  of  two  separate  parcels, 
and  one  of  these  parcels  of  land  constitute 
the  Big  Tree  Groves  of  Calaveras,  these 
trees  being  ranked  among  the  curiosities 
of  the  world,  it  was  held  that  a  partition 
cannot  be  had  without  seriously  impair- 
ing, the  value  of  the  property,  and  an 
order  of  sale  is  proper,  according  to  the 
California  code  of  civil  procedure.  It  is 
apparent  that  the  joint  ownership  of  this 
property  must  make  it  far  more  valuable 
than  it  would  be  if  split  up  into  small 
pieces  held  by  persons  who  would  become 
rivals  for  the  profits  arising  from  visitors. 
Brigcs  V,  Sperry,  95  U.  S.  401,  404,  24  L. 
Ed.  390. 

4SL  Division  of  proceeds. — Willard  v. 
Willard,  145  U.  S.  116,  36  L.  Ed.  644. 

48.  Investment  of  proceeds. — Mc Arthur 
V.  Scott,  113  U.  S.  340,  401,  as  L.  Ed.  1015. 

44.  Partition  of  water  rights. — Head  v. 
Amoskeag  Mfg.  Co.,  113  U.  S.  9,  25,  28 
L.  Ed.  889. 

45.  Trustees  or  commissioners. — Phelps 
V.  Harris,  101  U.  S.  370,  383,  25  L.  Ed.  855. 

46.  A  first  statute  having  authorized 
trustees  to  be  appointed  by  the  chancellor 
to  divide,  as  soon  "as  conveniently  may 
be,"  certain  real  estate  which  they  held 
in  trust  for  A.  for  life,  remainder  to  his 
children,  one  moiety  whereof — the  statute 
said — shall  be  held  by  them  to  those  uses, 
and  the  remaining  moiety  shall  be  sub- 
divided by  them  into  so  many  lots  as  they 
think    most    likely    to    effect    an    advan- 


tageous sale,  the  proceeds  to  be  invested 
and  the  interest  to  be  paid  to  tenant  for 
life;  held  (the  chancellor  having  made 
an  order  that  the  eastern  moiety  of  the 
estate  should  be  sold,  and  a  third  act  of 
assembly  having  authorized  the  trustee, 
under  the  order  theretofore  granted,  or 
any  subsequent  order,  either  to  mortgage 
or  sell  the  premises  which  "the  chancellor 
has  permitted  or  may  permit  him  to  sell")* 
that  the  power  to  partition  the  estate  was 
not  exhausted  by  the  first  partition  into 
an  eastern  and  w.estern  portion,  and  that 
the  chancellor  might  permit  the  substi- 
tuted trustee  to  sell  the  southern  moiety 
instead  of  the  eastern.  Williamson  v, 
Suydam,  6  Wall.  723,  18  L.  Ed.  967. 

47.  McCall  V.  Carpenter,  18  How.  297, 
302,   15   L.   Ed.   389. 

48.  Phelps  V.  Harris,  101  U.  S.  370,  383, 
25  L.   Ed.  855. 

48.  Phelps  V.  Harris,  101  U.  S.  370,  25 
L.   Ed.   855. 

50.  Hall  V.  Law,  102  U.  S.  461,  464,  26 
L.  Ed.  217. 

51.  Hall  V.  Law,  102  U.  S.  461,  26  L. 
Ed.  217. 

62.  Ewing  V.  Houston,  4  Dall.  67,  1  L. 
Ed.  744. 

The  failure  to  repeat,  in  the  order,'  the 
names  of  minor  children,  is  not  a  matter 
aflFecting  the  jurisdiction  of  the  court  over 
the  subject  matter  and  the  parties.  Rob- 
inson V.  Fair,  128  U.  S.  53,  89,  32  L.  Ed. 
415. 
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parties  thereto,^^  but  not  persons  not  made  parties.'^*  A  writ  of  partition  is  a 
mere  possessory  action,  and  at  most  a  judgment  in  a  possessory  action  can  bar 
only  an  action  of  as  high  a  nature,  that  is,  a  possessory  action  for  the  judgment 
only  establishes  the  right  of  possession.*^^  Where  a  bill  for  partition  is  dis- 
missed for  laches  and  the  failure  to  have  jurisdiction  against  a  person  who 
claimed  a  superior  title,  and  the  court  later  orders  a  conveyance  and  sale  of  the 
property,  the  dismissal  of  the  bill  does  not  preclude  him  from  maintaining  a 
subsequent  petition  to  be  heard  and  to  oppose  the  casting  of  a  cloud  upon  his 
title.*^^  A  partition  sale  is  a  judicial  proceeding  which  cannot  be  attacked  col- 
laterally, but  must  be  attacked  in  a  direct  proceeding  instituted  for  that  pur- 
pose upon  the  same  grounds  as  other  judicial  proceedings,  and  it  is  assumed 
that  the  court  had  jurisdiction,^^  and  although  a  partition  sale  may  be  merely 
fictitious  in  order  to  effect  the  partition,  it  would  seem  that  the  transaction  can- 
not be  impeached.*^®  A  court  will  not  compel  a  conveyance  in  accordance  with 
a  previous  erroneous  decree,  but  will  examine  the  equities  of  the  title,  and 
render  such  a  decree  as  the  circumstances  of  the  case  justify  and  would  not 
enforce  this  erroneous  decree.^® 

P.  Termination  of  Controversy  by  Amicable  Partition. — An  amicable 
partition,  by  deed  entered  into  between  the  parties,  will  terminate  the  contro- 
versy in  suit  for  partition.®^ 

Q.  Costs. — In  partition  cases  costs  cannot  be  secured  from  the  attached 
property  of  nonresidents.^^ 

B.  Presumption  as  to  Partition. — Where  under  the  laws  of  the  state 
where  the  lands  are  situated,  a  partition  is  a  judicial  act,  and  becomes  a  record, 
no  presumption  will  be  made  that  there  has  been  a  partition  where  one  of  the 
party  was  under  disability  and  the  records  of  the  partition  are  lost.^^ 

S.  Resale.— Under  a  decree  of  partition,  a  resale  may  be  had  by  motion, 
if  notice  is  served  on  purchaser. ^^ 

T.  Bights  of  Purchasers. — Where  an  attorney  in  a  partition  suit  pur- 
chased his  client's  share  in  certain  land  pendente  lite,  he  is  chargeable  with 
notice  of  existing  equities  and  not  a  bona  fide  purchaser.®* 


63.     Conclusiveness    of     proceedings^ — 

Parker  v.  Kane,  22  How.  1,  13,  16  L.  Ed. 
286;  Whiteside  v,  Haselton,  110  U.  S.  296, 
28  L.  Ed.  152.  See,  generally,  the  titles 
PARTIES,  ante,  p.  34;  RES  ADJUDI- 
CATA. 

54.  Thus  a  decree  for  partition  of  either 
kind,  which  cuts  off  remaindermen,  not 
then  in  esse,  from  having,  when  they  come 
into  being,  any  interest  in  either  land  or 
proceeds,  does  not  bind  them.  McArthur 
V.  Scott,  113  U.  S.  340,  401,  28  L.  Ed.  1015. 

A  decree  of  partition  operates  only  upon 
the  parties  directly  interested.  McCall  v. 
Carpenter,  18  How.  297,  303,  15  L.  Ed.  389. 

66.  Foxcroft  V.  Mallett,  4  How.  353,  11 
L.   Ed.   1008. 

56.  Effect  of  dismissal  of  bill. — Clark  v. 
Roller,  199  U.  S.  541,  544,  545,  50  L.  Ed. 
500. 

67.  Conclusiveness  of  sale. — Thompson 


V.  Tolmie,  2  Pet.  157,  164,  7  L.  Ed.  381; 
Grignon  v,  Astor,  2  How.  319,  11  L.  Ed. 
283;  Beauregard  v.  New  Orleans,  18  How. 
497,    15    L.    Ed.    469. 

58.  Phelps  V.  Harris,  101  U.  S.  370,  378, 
25  L.  Ed.  855. 

59.  Gay  v.  Parpart,  106  U.  S.  679,  699, 
27  L.  Ed.  256. 

60.  Termination  of  controversy  by  ami- 
cable partition. — Walker  v.  Dilworth,  2 
Dall,  257,  260,  1  L.  Ed.  372. 

61.  Costs.— Freeman  v.  Alder  son,  119 
U.  S.  185,  190,  30  L.  Ed.  372. 

62.  Presumption  as  to  partition. — 
Weatherhead  v,  Baskerville,  11  How.  329, 
13  L.  Ed.  717. 

63.  Resale.— Stuart  v.  Gay,  127  U.  S.  518, 
32  L.  Ed.  191. 

64.  Rights  of  purchasers. — Gay  v.  Par- 
part,  106  U.  S.  679,  697,  27  L.  Ed.  256. 
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BY    JOHN    D.    PARKM. 

I.  Definition  and  Distinctions,  76. 
H.  General  Principles,  76. 

A.  Agency,  76. 

B.  Incidents  of  Partnership,  78. 

C.  Trust  Relation,  78. 

1.  In  General,  78. 

2.  Where  Real  Estate  Is  Conveyed  to  One  Partner,  78. 

D.  Firm  Name,  78. 

E.  Good  Will,  79. 

F.  Legality  of  Object,  79. 

m.  What  Constitutes,  79. 

A.  In  General,  79. 

B.  Participation  in  Profits  as  Test,  80. 

1.  In   General,   80. 

2.  Loan  of  Money  with  Participation  in  Profits,  82. 

3.  Ownership  of  Real  Property,  82. 

a.  In  General,  82. 

b'.  Joint-Stock  Company,  84. 

C.  Railroad  Leases  and  Agreements,  84. 

D.  Admission  of  New  Member  Prior  to  Incorporation,  84. 

E.  Joint  Owners  of  Letters-Patent,  85. 

IV.  Relations  Inter  Se,  85. 

A.  In  General,  85. 

B.  Articles  of  Partnership,  85. 

C.  Power  to  Transact  Business,  86. 

D.  Right  to  Dispose  of  Partnership  Property,  86. 

E.  Right  to  Profits  and  Disposition  of  Assets,  87. 

1.  In  General,  87. 

2.  Application  of  Partnership  Funds  to  Individual  Debts  and  Claims,  87. 

3.  Amount  of  Profits  to  Which  Each  Partner  Is  Entitled,  88. 

4.  Violation  of  Partnership  Agreement,  89. 

F.  Accounting  and  Settlement,  89. 

L  In  General,  89. 
2.  By  Arbitration,  9L 

G.  Lien  of  Partner,  91. 
H.  Sale  to  Copartner,  9L 

I.  Using  Information  or  Engaging  in  Business  for  Personal  Advantage,  92. 
J.  Pa)rment  of  Taxes,  94. 

7.  Selation  to  Third  Persons,  94. 

A.  In  General,  94. 

B.  Effect  of  Agreements  between  Partners,  96. 

C.  Acts  of  Partner  beyond  Scope  of  Business,  97. 

D.  Liability  of  Person  Holding  Out  as  Partner,  98. 

E.  Liability  on  Negotiable  Instruments,  100. 

F.  Liability  for  Tort,  101. 

(73) 
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G.  Right  to  Bind  Partnership  by  Deed,  102. 
H.  Rights  and  Priorities  of  Creditors,  103. 

1.  In  General,  103. 

2.  Application  of  Partnership  Funds  to  Individual  Debts,  105. 

3.  Liability  of  Old  Firm  for  Debts  of  New,  107. 

VI.  Dissolution,  107. 

A.  By  Agreement,  107. 

B.  By  Expiration  of  Time,  107. 

C.  Dissolution  by  Sale,  107. 

D.  Misconduct  of  Partner,  108.    . 

E.  Effect  of  War,  108. 

F.  Death  of  Partner,  109. 

1.  In  General,  109. 

2.  Winding  Up  the  Business,  109.  - 

a.  In  General,  109. 

b.  Collection  of  Assets,  110. 

c.  Disposition  of  Assets,  110. 

3.  Continuance  of  Business,  111. 

a.  In  General,  111. 

b.  Liability  of  Person  Continuing  the  Business,  112. 

4.  Liability  of  Surviving  Partner,   113. 

5.  Rights  of  Heirs  and  Personal  Representatives  of  Deceased  Part- 

ners, 114. 

G.  Bankruptcy  and  Insolvency,  114. 

H.  Assignment  for  the  Benefit  of  Creditors,  115. 

I.  Effect  of  Dissolution,  115. 

J.  Necessity  for  and  Effect  of  Notice  of  Dissolution,  115. 
K.  Rights  upon  Dissolution,  116. 

1.  In  General,  116. 

2.  Conversion  of  Realty  into  Personalty,  117. 

Vn.  Limited  Partnerships,  117. 
Vm.  Mining  Partnerships,  118. 
IX.  Pleading  and  Practice,   119. 

A.  Parties,   119. 

B.  Jurisdiction,  120. 

1.  Equity,  120. 

2.  Admiralty,  121. 

C.  Declarations  and  Bills,  121. 

D.  Plea,  121. 

E.  Demurrer,   122. 

F.  Defenses,  122. 

G.  Evidence,  123. 

1.  Presumption  and  Burden  of  Proof,  123. 

2.  Declarations  and  Admissions,   124. 

a.  In  General,  124. 

b.  Partners,   124. 

c.  Third  Persons,  124. 

3.  Admissibility,  125. 

4.  Sufficiency  of  Evidence,  125. 

5.  Variance,  126. 
H.  Witnesses,  126. 

I.  Instructions,  126. 
J.  Limitation  and  Laches,  127. 
K.  Verdict  and  Judgment,  128. 

1.  Necessity  for  Service  of  Process,  128. 
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2.  General  Verdict,  129. 

3.  Priority,  129. 

4.  Correctness  and  Conclusiveness,   129. 

L.  Execution,  Attachment  and  Garnishment,   130. 

M.  Appeal  and  Error,  130. 

N.  Actions  between  Partners,  130. 

1.  At  Law,    130. 

2.  In  Equity,  131. 

a.  In  General,  131. 

b.  Injunction  and   Specific   Performance,    131. 

c.  Discovery  and  Account,  132. 

(1)  In  General,  132. 

(2)  Rights  of  Assignees  and  New  Members,   132. 

d.  Dissolution  and  Sale,  133. 

3.  Admiralty,  133. 

.CROSS  REFERENCES. 

See  the  titles  Assignments  for  Benefit  of  Creditors,  vol.  2,  p.  599; 
Bankruptcy,  vol.  2,  p.  792;  Insolvency,  vol.  7,  p.  1;  Insurance,  vol.  7,  p. 
66;  Joint  Tenants  and  Tenants  in  Common,  vol.  7,  p.  533;  Mortgages 
AND  Deeds  of  Trust,  vol.  8,  p.  452;  Pledge  and  Collateral*  Security; 
Prize;   Res  Adjudicata;    Ships  and  Shipping. 

As  to  power  to  fill  in  blanks  in  commercial  paper  given  by  partnership,  see 
the  title  Alteration  of  Instruments,  vol.  1,  p.  268.  As  to  amendment  on  ap- 
peal in  cases  of  partnership,  see  the  title  Appeal  and  Error,  vol.  2,  p.  152.  As 
to  assignment  of  breaches  on  bond  given  by  partners  to  abide  by  award,  see  the 
title  ARBITRATION  AND  AwARD,  vol.  2,  p.  487.  As  to  assignment  of  a  contract, 
by  partnership,  see  the  title  Assignments^  vol.  2,  p,  567.  As  to  assignment  for 
benefit  of  creditors  by  partnership  general  and  special,  see  the  title  Assign- 
ments FOR  Benefit  of  Creditors^  vol.  2,  p.  603.  As  to  effect  of  erroneous  in- 
clusion of  debt  of  special  partner  in  schedule,  see  the  title  Assignments  for 
Benefit  of  Creditors,  vol.  2,  p.  610.  As  to  distribution  of  proceeds  of  assign- 
ment for  benefit  of  partnership  and  individual  creditors,  see  the  title  Assign- 
ments for  Benefit  of  Creditors,  vol.  2,  p.  630.  As  to  priority  of  the  United 
States  in  partnership  property,  see  the  title  Bankruptcy,  vol.  2,  p.  921.  As 
to  whether  a  joint  debt  may  be  set  off  against  the  separate  claim  of  the  assignee 
of  one  of  the  partners,  see  the  title  Bankruptcy,  vol.  2,  p.  922.  As  to  assign- 
ment for  the  benefit  of  creditors  by  banking  firm,  see  the  tide  Banks  and 
Banking,  vol.  3,  p.  182.  As  to  application  of  bankrupt  acts  to  partners  and 
partnership  estates,  see  the  title  Bankruptcy,  vol.  2,  p.  950.  As  to  power  of 
bank  to  acquire  partnership  property  or  engage  in  partnership  business,  see  the  title 
Banks  and  Banking,  vol.  3,  pp.  79,  80.  As  to  indorsement  of  paper  payable  to 
partnership,  see  the  title  Bills,  Notes  and  Checks,  vol.  3,  p.  293.  As  to  want 
of  authority  of  partner  as  defense  against  holder  of  promissory  note,  see  the 
title  Bills,  Notes  and  Checks,  vol.  3,  p.  307.  As  to  presentation  of  commer- 
cial paper  at  office  of  partnership,  see  the  title  Bills,  Notes  and  Checks,  vol. 
3,  p.  320.  As  to  notice  of  dishonor  where  drawer  and  acceptor  are  partners, 
see  the  title  Bills,  Notes  and  Checks,  vol.  3,  p.  327.  As  to  competency  of 
partner  to  testify  as  to  fraud  committed  by  the  partner  drawing  notes,  see  the 
title  Bills,  Notes  and  Checks,  vol.  3,  p.  362.  As  to  benefit  to  promissor  who 
becomes  partner,  see  the  title  Contracts,  vol.  4,  p.  565.  As  to  the  distinction 
between  corporation^  and  limited  partnerships,  see  the  title  Corporations,  vol.  4, 
p.  630.  As  to  whether  a  limited  partnership  organized  under  the  laws  of  Penn- 
sylvania is  a  corporation  within  the  presumption  as  to  citizenship,  see  the  title 
Courts,  vol.  4,  p.  956.  As  to  jurisdiction  over  joint  stock  companies,  see  the 
title  Courts,  vol.  4,  p.  956.  As  to  diverse  citizenship  in  actions  by  and  against 
partners,  see  the  title  Courts,  vol.  4,  p.  957.     As  to  ancillary  jurisdiction  in  a 


Digitized  by 


Google 


76 


PARTNERSHIP. 


suit  against  a  partnership,  see  the  title  Courts,  vol.  4,  p.  984.  As  to  averment 
of  citizenship  in  suit  against  partner,  see  the  title  Courts,  vol.  4,  p.  1003.  As 
to  suits  upon  covenant  by  partners,  see  the  title  Covenant,  Action  of,  vol.  5,  p. 
3.  As  to  declarations  showing  that  party's  signature  to  articles  of  partnership 
was  unauthorized,  see  the  tide  D^ci^arations  and  Admissions,  vol.  5,  p.  217. 
As  to  right  of  executor  to  pledge  partnership  property,  see  the  title  Executors 
AND  Administrators,  vol.  6,  p.  141.  As  to  validity  of  statute  requiring  pay- 
ment of  fee  and  filing  copy  of  charter  for  corporations  and  partnerships  doing 
business  in  the  state,  see  the  title  Foreign  Corporations,  vol.  6,  p.  321.  As  to 
right  of  one  partner  to  insure  partnership  property,  see  the  title  Insurance. 
vol.  7,  p.  110.  As  to  insurance  by  nominal  partnership,  see  the  title  Insurance, 
vol.  7,  p.  110.  As  to  insurable  interest  of  partner  in  life  of  copartner,  see  the 
title  Insurance,  vol.  7,  p.  115.  As  to  assignment  of  policy  of  insurance  to 
firm,  see  the  title  Insurance,  vol.  7,  p.  175.  As  to  judicial  notice  of  law  part- 
nerships, see  the  title  Judicial  Notice,  vol.  7,  p.  672.  As  to  seizure  and  con- 
demnation of  partnership  property,  see  the  title  Prize.  As  to  removal  of  causes 
against  partnerships,  see  the  title  Removal  of  Causes.  As  to  partnership  for 
the  purpose  of  carrying  out  a  government  contract,  see  the  title  United  States. 

I.    Definition  and  Distinctions. 

A  contract  of  partnership  is  one  by  which  two  or  more  persons  agree  to  carry 
on  a  business  for  their  common  benefit,  each  contributing  property  or  services, 
and  having  a  community  of  interests  in  the  profits.  It  is  in  effect  a  contract  of 
mutual  agency,  each  partner  acting  as  a  principal  in  his-  own  behalf  and  as  agent 
for  his  copartner.  1 

n.   General  Principles. 

A.  Agency. — By  the  law  of  partnership  each  member  of  the  firm  is  both 
a  principal  and  an  agent  to  represent  and  bind  the  firm  and  his  associate  part- 
ners in  dealings  and  transactions  within  the  scope  of  the  copartnership.^     No 


1.  Definitions. — Meehan  v.  Valentine, 
145  U.  S.  611,  623,  36  L.  Ed.  835;  Karrick 
V.  Hannaman,  168  U.  S.  328,  42  L.  Ed. 
484;  Ward  v.  Thompson,  22  How.  330, 
334,  16  L.  Ed.  249;  ShaefFer  v.  Blair,  149 
U.  S.  248,  257,  37  L.  Ed.  721. 

"Partnership  is  usually  defined  to  be  a 
voluntary  contract  between  two  or  more 
competent  persons,  to  place  their  money, 
effects,  labor,  and  skill,  or  some  one  or 
all  of  them,  in  lawful  commerce  or  busi- 
ness, with  the  understanding  that  there 
shall  be  a  communion  of  the  profits 
thereof  between  them."  Berthold  v.  Gold- 
smith, 24  How.  536,  541,  16  L-  Ed.  762. 
See,  also,  Seymour  v.  Freer,  8  Wall.  202, 
205,  19  L.  Ed.  306. 

Partnership  distinct  from  partners  them- 
selves.— Forsyth  v.  Woods,  11  Wall.  484, 
486,  20  L.  Ed.  207. 

It  seems  even  though  all  the  persons 
who  compose  the  firm  may  be  parties  to 
the  contract,  the  firm  as  such  may  not 
be  liable.  Forsyth  v.  Woods,  11  Wall. 
484,  486,  20  L.  Ed.  207. 

Persons  who  are  not  partners. — Persons 
are  not  partners  in  any  sense  who  have 
never  agreed  to  become  partners,  have 
never  held  themselves  out  as  partners  or 
contributed  anything  to  the  capital  of  the 
firm  or  derived  any  profits  whatever  from 
its  business.  Hunt  v.  Oliver,  118  U.  S. 
211,  221,  30  L.  Ed.  128;  Berthold  v.  Gold- 


smith, 24  How.  536,  16  L.  Ed.  762.  Felichy 
V.  Hamilton,  i  Wash.  C.  C.  491.  See,  also, 
Beckwith  v,  Talbot,  95  U.  S.  289,  24  L.  Ed. 
496. 

Secret  partnership. — According  to  the 
common  meaning  of  "secret  partnerships" 
those  are  deemed  secret  where  the 
existence  of  certain  persons  as  partners 
was  not  avowed  or  made  known  to  the 
public,  by  any  of  the  partners.  Winship 
V,  United  States  Bank,  5  Pet.  529,  554,  8 
L.  Ed.  216. 

Right  to  compel  account  of  profits. — 
The  right  to  compel  an  account  of  profits 
in  equity  is  one  of  the  most  approved 
criteria  of  the  existence  of  the  partner- 
ship. Pleasants  v,  Fant,  22  Wall.  116, 
120,  22  L.  Ed.  780.  See  post,  "Accounting 
and  Settlement,"  IV,  F. 

2.  Agency. — Latta  v.  Kilbourn,  150  U. 
S.  524,  543,  37  L-  Ed.  1169;  Strang  v, 
Bradner,  114  U.  S.  555,  561,  29  L.  Ed.  248; 
Andrews  v.  Congar,  131  U.  S.,  appx. 
clxxxiii,  26  L.  Ed.  90;  Kimbro  v.  Bullitt, 
22  How.  256,  266,  16  L.  Ed.  313;  Tillier 
V.  Whitehead,  l  Dall.  269,  1  L.  Ed.  131; 
Meehan  v.  Valentiqe,  145  U.  S.  611,  623, 
36  L.  Ed.  835. 

"By  the  general  law  of  partnership,  the 
act  of  each  partner,  during  the  continu- 
ance of  the  partnership,  and  within  the 
scope  of  its  objects,  binds  all  the  others. 
It  is  considered  the  act  of  each  and  of  all, 
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express  authority  is  necessary  to' confer  this  agency  or  fiduciary  relation  in  re- 
spect to  the  business  of  the  firm.^  During  the  partnership  all  of  the  partners  are 
answerable  for  the  acts  of  each  within  the  scope  of  the  partnership  business.* 


resulting  from  a  general  and  mutual  dele- 
gation of  authority.  Each  partner  may, 
therefore,  bind  the  partnership,  by  his 
contracts  in  the  partnership  business;  but 
he  cannot  bind  it,  by  any  contracts,  be- 
yond those  limits."  Bell  v,  Morrison,  1 
Pet.  351,  370,  7  L.  Ed.  174. 

Mr.  Justice  Story,  at  the  beginning  of 
his  Commentaries  on  Partnership,  said: 
"Every  partner  is  an  agent  of  the  part- 
nership; and  his  rights,  powers,  duties  and 
obligations  are  in  many  respects  governed 
by  the  same  rules  and  principles  as  those 
of  an  agent.  A  partner,  indeed,  virtually 
embraces  the  character  both  of  a  prin- 
cipal and  of  an  agent.  So  far  as  he  acts 
for  himself  and  his  own  interest  in  the 
common  concerns  of  the  partnership,  he 
may  properly  be  deemed  a  principal;  and 
so  far  as  he  acts  for  his  partners  he  may 
as  properly  be  deemed  an  agent.  The 
principal  distinction  between  him  and  a 
mere  agent  is,  that  he  has  a  community 
of  interest  with  the  other  partners  in  the 
whole  property  and  business  and  respon- 
sibilities of  the  partnership;  whereas  an 
agent,  as  such,  has  no  interest  in  either." 
Meehan  v.  Valentine,  145  (j.  S.  611,  620, 
36  Lr.  Ed.  835. 

"Acts  performed  by  one  of  the  partners, 
in  respect  to  the  partnership  concerns, 
and  in  the  usual  course  of  its  business, 
differ  in  nothing,  so  far  as  their  legal 
consequences  are  concerned,  from  those 
transactions  in  which  they  all  concur; 
and  for  the  reason,  that,  by  the  com- 
mercial law,  each  partner  of  a  trading 
firm  is  presumed  to  be  intrusted  by  his 
copartners  with  a  general  authority  in 
all  the  partnership  affairs.  Accordingly, 
it  was  held,  in  Hawkin  v.  Bourne  (8  Mee. 
and  Wels.  710),  that  one  partner,  by  virtue 
of  the  relation  he  bears  to  the  firm,  is 
constituted  a  general  agent  for  another, 
as  to  all  matters  within  the  scope  of  the 
partnership  dealings,  and  has  conferred 
upon  him,  by  virtue  of  that  relation,  all 
authorities  necessary  for  carrying  on  the 
partnership,  and  all  such  as  are  usually 
exercised  in  the  business  in  which  they 
are  engaged."  Kimbro  v.  Bullitt,  22  How. 
256.  266,  16  L-  Ed.  313. 

Transaction  of  business  in  usual  way. — 
When  a  partnership  is  formed  for  a  par- 
ticular purpose,  it  is  understood  to  be  in 
itself  a  grant  of  power  to  the  acting 
members  of  the  company,  to  transact  its 
business  in  the  usual  way;  if  that  busi- 
ness be  to  buy  and  sell,  then  the  indi- 
vidual buys  and  sells  for  the  company;  and 
every  person  with  whom  he  trades  in  the 
way  of  his  business  has  a  right  to  con- 
sider him  as  the  company,  whoever  may 
compose  it.  It  is  usual  to  buy  and  sell  on 
credit;  and  if  it  be  so,  the  partner  who 
purchases  on  credit,  in  the  name   of  the 


firm,  must  bind  the  firm;  this  is  a  general 
authority  held  out  to  the  world,  and  to 
which  the  world  has  a  right  to  trust. 
Winship  v.  United  States  Bank,  5  Pet. 
529,  8  L.  Ed.  216. 

Delivery  in  escrow. — Where  it  was  con- 
tended that  where  there  were  several 
obligees  constituting  a  copartnership  a 
bond  may  be  delivered  in  escrow  to  one 
of  the  firm,  the  court  was  of  opinion  that 
a  delivery  to  one  was  a  delivery  to  all. 
In  the  opinion  it  was  said:  "It  can  never 
be  necessary  to  the  validity  of  a  bond, 
that  all  the  obligees  should  be  convened 
together  at  the  delivery."  Moss  v.  Riddle, 
5  Cranch  351,  3   L.   Ed.   123. 

All  partnerships  somewhat  limited. — 
"All  partnerships,  says  Chancellor  Kent, 
are  more  or  less  limited;  and  there  is  none 
that  embraces,  at  the  same  time,  every 
branch  of  the  business.  Such  limitations 
are  generally  to  be  found  in  the  terms 
and  stipulations  of  the  articles  of  copart- 
nership; but  they  may  arise  from  general 
usage,  or,  to  a  certain  extent,  from  the 
character  of  the  business,  and  the  nature 
of  the  objects  to  be  accomplished." 
Kimbro  v.  Bullitt,  22  How.  256,  267,  16 
L.  Ed.  313.  See  post,  "Limited  Partner- 
ship," VII. 

3.  Necessity  for  express  authority. — 
Latta  V.  Kilbourn,  150  U.  S.  524,  543,  37 
L.  Ed.  1169. 

"The  liability  of  one  partner,  for  acts 
and  contracts  done  and  made  by  his  co- 
partners, without  his  actual  knowledge 
or  assent,  is  a  question  of  agency.  If  the 
authority  is  denied  by  the  actual  agree- 
ment between  the  partners,  with  notice 
to  the  party  who  claims  under  it,  there  is 
no  partnership  obligation.  If  the  contract 
of  partnership  is  silent,  or  the  party  with 
whom  the  dealing  has  taken  place  has  no 
notice  of  its  limitations,  the  authority  for 
each  transaction  may  be  implied  from  the 
nature  of  business  according  to  the  usual 
and  ordinary  course  in  which  it  is  carried 
on  by  those  engaged  in  it  in  the  locality 
which  is  its  seat,  or  as  reasonably  neces- 
sary or  fit  for  its  successful  prosecution. 
If  it  cannot  be  found  in  that,  it  may  still 
be  inferred  from  the  actual  though  ex- 
ceptional course  and  conduct  of  the  busi- 
ness of  the  partnership  itself,  as  personally 
carried  on  with  the  knowledge,  actual  or 
presumed,  of  the  partner  sought  to  be 
charged."  Irwin  v.  Williar,  llOf  U.  S.  499, 
505,  28  L.  Ed.  225;  Dowling  v.  Exchange 
Bank,  145  U.  S.  512,  516,  36  L.  Ed.  795. 

4.  No  necessity  for  knowledge  of  co- 
partner.—Crawford  V.  Willing,  4  Dall.  286^ 
290,  1  L.  Ed.  836. 

Responsibility  implied. — "By  'forming  a 
partnership,  the  partners  declare  them- 
selves to  the  world  satisfied  with  the 
good   faith   and   integrity   of   each    other. 
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B.  Incidents  of  Partnership. — Where  persons  are  partners  the  incidents 
or  consequences  follow  that  the  acts  of  one  in  conducting  the  partnership  busi- 
ness are  the  acts  of  all;  that  each  is  agent  for  the  firm  and  for  the  other  part- 
ners ;  that  each  receives  part  of  the  profits  as  profits,  and  takes  part  of  the  fund 
to  which  the  creditors  of  the  partnership  have  a  right  to  look  for  the  payment 
of  their  debts;  that  all  are  liable  as  partners  upon  contracts  made  by  any  of 
them  with  third  persons  within  the  scope  of  the  partnership  business;  and  that 
even  an  express  stipulation  between  them  that  one  shall  not  be  so  liable,  though 
good  between  themselves,  is  ineffectual  as  against  third  persons.  And  par- 
ticipating in  profits  is  presumptive,  but  not  conclusive,  evidence  of  partnership* 

0.  Trust  Relation — 1.  In  General. — Judge  Story,,  in  recapitulating  the 
confidential  relations,  mentions  partner  and  partner  as  one  of  them.^ 

2.  Where  Real  Estate  Is  Conveyed  to  One  Partner. — Where  real  estate 
is  purchased  and  paid  for  with  partnership  funds  but  conveyed  to  one  of  the 
partners  alone,  a  trust  results  in  favor  of  the  other  partners.*^ 

D.  Firm  Name. — It  is  not  necessary  to  the  validity  of  a  firm  name  that  it 
be  adopted  in  the  articles  of  partnership.® 


and  impliedly  undertake  to  be  responsible 
foi  what  they  will  respectively  do  within 
the  scope  of  the  partnership  concerns.' 
Story  on  Partnership,  161."  Smyth  v. 
Strader,  4  How.  404,  416,  11  L.  Ed.  1031. 

6.  Incidents  of  partnership. — Meehan  v. 
Valentine,  145  U.  S.  611,  623,  36  L.  Ed.  835. 

Partnerships  for  commercial  purposes, 
for  trading  with  the  world,  for  buying  and 
selling  from  and  to  a  great  number  of  in- 
dividuals, are  necessarily  governed  by 
many  general  principles  which  are  known 
to  the  public;  which  subserve  the  pur- 
poses of  justice;  and  which  society  is 
concerned  in  sustaining.  One  of  them  is, 
that  a  man  who  shares  in  the  profit,  al- 
though his  name  may  not  be  in  the  firm, 
is  responsible  for  all  its  debts;  another 
is,  that  a  partner,  certainly  the  acting 
partner,  has  power  to  transact  the  whole 
busijiess  of  the  firm,  whatever  that  may 
be;  and  consequently,  to  bind  his  part- 
ners in  such  transactions,  as  entirely  as 
himself;  this  is  a  general  power,  essential 
to  the  well-conducting  of  business,  which 
is  implied  in  the  existence  of  a  partner- 
ship. Winship  v.  United  States  Bank, 
5  Pet.  529,  8  L.  Ed.  216. 

6.  Confidential  relations. — Brooks  v. 
Martin,  2  Wall.  70,  82,  17  L.  Ed.  732.  See, 
generally,  the  title  TRUSTS  AND 
TRUSTEES. 

"The  relation  of  partners  with  each 
other  is  one  of  trust  and  confidence.  Each 
is  general  agent  of  the  firm  and  is  bound 
to  act  in  entire  good  faith  to  the  other. 
The  functions,  rights  and  duties  of  part- 
ners in  a  great  measure  comprenend 
those  both  of  trustees  and  agents,  and  the 
general  rules  of  law  ^plicable  to  such 
characters  are  applicable  to  them.  Neither 
partner  can,  in  the  business  and  aflPairs 
of  the  firm,  clandestinely  stipulate  for  a 
private  advantage  to  himself;  he  can 
neither  sell  to  nor  buy  from  the  firm  at  a 
concealed  profit  for  himself.  Every  ad- 
vantage which  he  can  obtain  in  the  busi- 
ness of  the  firm  must  enure  to  the  benefit 


of  the  firm.  These  principles  are  ele- 
mentary." Kimberly  v.  Arms,  129  U.  S. 
512,  528,  32  U.  Ed.  764,  quoting  with 
approval  Mitchell  v.  Reid,  61  N.  Y.  123. 
See  Story  on  Part,  §§  174,  178;  Story  on 
Agency,  §211.  See  post,  "Using  Informa- 
tion or  Engaging  in  Business  for  Per- 
sonal Advantage,"  IV,  I. 

Business  conducted  by  one  copartner  at 
a  distance  from  the  other. — Where  one 
partner,  who  is  in  sound  health,  is  made 
sole  agent  of  the  partnership  by  another^ 
who  is  not,  and  who  relies  on  him  wholly 
for  true  accounts,  and  the  party  thus  made 
agent  manages  the  business  at  a  distance 
from  the  other,  communicating  to  him  no 
information,  the  relation  of  partners, 
whatever  it  may  be  in  general,  becomes 
fiduciary,  and  the  law  governing  such 
relations  applies.  Brooks  v,  Martin,  2 
Wall.  70,  17  L.  Ed.  732. 

Double  trust. — Where  a  person  was  not 
merely  a  partner  but  was  the  agent  of 
the  firm  for  the  transaction  of  its  busi- 
ness and  as  such  was  allowed  a  salary 
beyond  the  interest  coming  to  him  as 
partner,  it  was  held  that  he  stood  clothed 
with  a  double  trust  which  imposes  upon 
him  the  utmost  good  faith  in  his  dealings. 
Whatever  he  may  have  obtained  in  dis- 
regard of  such  trust  a  court  of  equity  will 
lay  hold  of  and  subject  to  the  benefit  of 
the  partnership.  Kimberly  v.  Arms,  129 
U.  S.  512,  527,  528,  32  L.  Ed.  764. 

7.  Real  estate  conveyed  to  one  part- 
ner.—Riddle  V.  Whitehill,  135  U.  S.  621, 
34  L.  Ed.  282.  See  the  title  TRUSTS 
AND  TRUSTEES. 

8.  Validity  of  firm  name. — Where,  in 
the  articles  of  partnership,  no  firm  name 
was  mentioned  as  agreed  upon,  and  the 
concern  went  into  operation  under  the 
articles,  the  books  being  kept,  and  the 
bills  and  accounts  relating  to  their  trans- 
actions being  made  out,  at  their  ware- 
house, in  the  name  of  ''Hoffman  &  John- 
son," it  cannot  be  questioned,  but  that  a 
name,  thus  assumed,  recognized  and  pub- 
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E.  Good  Will.— See  the  title  Good  W11.1.,  vol.  6,  p.  567.  Upon  the  dissolu- 
tion of  a  partnership  if  one  of  the  partners  continues  the  business  with  the 
•consent  of  the  other,  he  is  entitled  to  the  good  will.® 

F.  Legality  of  Object.— The  courts  will  not  enforce  supposed  rights  under 
partnerships  formed  for  illegal  purposes.  ^^ 

ni.    What  Constitutes. 
A.    In  General. — Where  there  is  a  community  of  interest  in  the  property 
and  also  a  community  of  interest  in  the  profit  and  loss,  it  is  clear  that  there 
is  an  actual  partnership  between  the  parties  themselves  and  as  to  third  persons,^^ 


licly  used,  became  the  legitimate  name  and 
style  of  the  iirm;  not  less  so  than  if  it 
had  been  adopted  by  the  articles  of  part- 
nership. LeRoy  v.  Johnson,  2  Pet.  186, 
187,  7  L.  Ed.  391. 

9.  Right  to  good  will. — In  Menendez  v. 
Holt,  128  U.  S.  514,  32  L.  Ed.  526,  it  was 
held  that  when  a  partner  retires  from  a 
firm,  assenting  to,  or  acquiescing  in  the 
retention  by  the  other  partners  of  the  old 
place  of  business,  and  the  future  conduct 
of  the  business  by  them  under  the  old 
name,  the  good  will  remains  with  the 
latter,  as  of  course,  and  that,  under  such 
circumstances,  the  right  to  use  a  trade- 
mark passes  to  the  remaining  partners 
as  a  part  of  such  good  will.  See,  also, 
Brown  Chemical  Co.  v.  Meyer,  139  U.  S. 
540,  548,  35  L-  Ed.  247. 

"It  may  be  that  where  a  firm  is  dis- 
solved and  ceases  to  exist  under  the  old 
name,  each  of  the  former  partners  would 
be  allowed  to  obtain  'his  share*  in  the 
good  will,  so  far  as  that  might  consist 
in  the  use  of  trademarks,  by  continuing 
such  use  in  the  absence  of  stipulation  to 
the  contrary."  Menendez  v.  Holt,  128 
U.  S.  514,  522,  32  L.  Ed.  526. 

10.  Accounting. — "About  the  earliest 
illustration  of  this  doctrine  is  almost 
traditional  in  the  famous  case  of  The 
Highwayman.  It  is  stated  that  Lord 
Kenyon  once  said,  by  way  of  illustration, 
that  he  would  not  sit  to  take  an  account 
between  two  robbers  on  Hounslow  Heath, 
and  it  was  questioned  whether  the  legend 
in  regard  to  the  highwayman  did  not  arise 
from  that  saying.  It  seems,  however,  that 
the  case  was  a  real  one.  He  did  file  a 
bill  in  equity  for  an  accounting  against  his 
partner,  although  it  was  no  sooner  filed 
and  its  real  nature  discovered  than  it  was 
dismissed  with  costs,  and  the  solicitors 
for  the  plaintiff  were  summarily  dealt  with 
by  the  court  as  for  a  contempt  in  bring- 
ing such  a  case  before  it.  (1  Lindley  on 
Partnership,  5th  Ed.  94,  note  n;  9  Law 
Quarterly  Review  (London),  pp.  105-197.)" 
McMullen  v.  Hoffman,  174  U.  S.  639,  654, 
43  L  Ed.  1117.  Compare  Brooks  v. 
Martin,  2  Wall.  70,  17  L.  Ed.  732;  Kins- 
man V.  Parkhurst,  18  How.  289,  293,  15 
L  Ed.  385.  See  the  title  ILLEGAL 
CONTRACTS,  vol.  6,  p.  737. 

Illegal  contract  in  reference  to  water- 
^«>rk8  for  city  of  Portland. — McMullen  v. 
Hoflfman,  174  U.  S.  639,  43  L.  Ed.  1117. 
See,  also,  Gaines  v.  New  Orleans,  6  Wall. 


642,  18  L.  Ed.  950;  Gaines  v.  Lizardi,  154 
U.  S.,  appx.,  555,  18  L.  Ed.  967;  McBlair 
V,  Gibbes,  17  How.  232,  15  L.  Ed.  132. 

Administration  of  estate. — The  accept- 
ance of  letters  of  administration  being  a 
trust — (granted  because  of  the  confidence 
reposed  in  the  grantee) — a  loss  sustained 
by  a  surety  in  the  administration  bond, 
who  has  entered  into  the  suretyship  under 
a  representation  from  a  firm  of  which 
the  administrator  was  a  member,  that  they 
intended  to  take  into  the  possession  of 
the  partnership  all  the  assets  of  the  intes- 
tate, to  make  the  administration  a  matter 
of  partnership  business,  and  to  share 
as  partners  the  gains  and  losses  resulting 
from  the  administration,  so  that  in  signing 
the  bond  he  would  become  the  surety  of 
the  firm  and  not  of  the  individual  partner, 
cannot  be  recovered  by  the  surety  from 
the  firm.  Such  a  transaction  is  against 
the  policy  of  the  law.  Forsyth  v.  Woods, 
11  Wall.  484,  20  L.  Ed.  207. 

Society  of  separatists. — There  is  no  legal 
objection  to  such  a  partnership  as  that 
of  the  society  called  Separatists  and  the 
fact  that  their  articles  of  association  or 
constitutions  of  1819  and  1824  contained 
a  renunciation  of  individual  property  did 
not  make  it  so.  It  cannot  be  considered 
a  forfeiture  of  individual  rights  for  the 
community  to  succeed  to  his  share  be- 
cause it  was  a  matter  of  voluntary  con- 
tract. Goesele  v.  Bimeler,  14  How.  589, 
14  L.  Ed.  554. 

Restraint  of  trade. — McMullen  v.  Hoff- 
man, 174  U.  S.  639,  43  L-  Ed.  1117.  See, 
generally,  the  title  RESTRAINT  OF 
TRADE. 

The  agreement  that  one  only  of  the 
parties  should  continue  the  manufacture  of 
certain  machines  was  not  void  as  being  in 
restraint  of  trade.  Kinsman  v.  Parkhurst, 
18  How.  289,  15  L.  Ed.  385. 

11.  Community  of  interest. — Berthold  v. 
Goldsmith,  24  How.  636,  541,  16  L.  Ed. 
762.  See  ante,  "Definition  and  Dis- 
tinctions," I. 

An  agreement  between  the  owners  of 
a  stock  of  goods  prescribed  the  conditions 
upon  which  H.  was  taken  into  partner- 
ship by  L-  &  W.  in  respect  to  the  property 
placed  in  his  hands  as  capital  stock  for 
the  L.  &:  W.  Company.  He  was  to  open 
"a  hew  set  of  books"  of  the  "new  concern" 
or  of  "new  firm,"  the  profits  of  such 
business  to  be  divided  at  stated  periods, 
upon  the  basis  of  eight-tenths  to  L.  &  W. 
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and  the  converse  of  this  is  also  true.^^  fhe  contribution  of  money  or  property 
is  not  essential  to  the  creation  of  the  partnership.  It  is  competent  for  the  part- 
ners in  consideration  of  one  member  taking  entire  charge  and  control  of  the 
business  to  give  him  an  interest  though  not  necessarily  an  equal  interest  in  the 

property  which  is  to  constitute,  at  the  outset,  the  whole  capital  of  the  partner- 
ship. ^^ 

B.  Participation  in  Profits  as  Test — 1.  In  Generai,. — ^The  right  to  par- 
ticipate in  the  profits  is  presumptive  but  not  conclusive  evidence  of  the  existence 
of  a  partnership.  1*  Participation  in  the  profits  will  not  alone  create  a  partner- 
ship between  the  parties  themselves  as  to  the  property,  contrary  to  their  inten- 
tion.^^ Actual  partnership,  as  between  a  creditor  and  the  dormant  partner,  is- 
considered  by  the  law  to  subsist  where  there  has  been  a  participation  in  the 
profits^  although  the  participant  may  have  expressly  stipulated  with  his  asso- 


and  two-tenths  to  H.  and  the  losses  to 
be  borne  in  the  same  ratio.  A  clause  in 
the  agreement  also  provided  that  "the 
partnership  only  pertains  to  that  of 
merchandising  and  has  no  connection  in 
any  shape  or  manner  with  any  business 
the  said  L-  &  W.  may  have  jointly  or 
severally  outside."  The  court  held  that 
the  written  agreement  showed  a  purpose 
to  put  the  goods  themselves  into  partner- 
ship and  to  establish  a  community  of 
property  as  well  as  a  community  of  profit 
and  loss  among  its  several  members.  Paul 
V.  Cullum,  132  U.  S.  539,  33  L.   Ed.  430. 

12.  Beckwith  v.  Talbot,  95  U.  S.  289, 
24  L.  Ed.  496. 

18.  Paul  V.  Cullum,  132  U.  S.  539,  33 
L.   Ed.  430. 

14.  Participation  in  profits. — Meehan  v. 
Valentine,  145  U.  S.  611,  620,  36  L.  Ed.  835. 

"A  participation  in  the  profits  will 
ordinarily  establish  the  existence  of  a 
partnership  between  the  parties  in  favor 
of  third  persons,  in  the  absence  of  all 
other  opposing  circumstances,"  but  that 
it  is  not  *'to  be  regarded  as  anything 
more  than  mere  presumptive  proof  thereof, 
and  therefore  liable  to  be  repelled  and 
overcome  by  other  circumstances,  and  not 
as  of  itself  overcoming  or  controlling 
them;"  and  therefore  "if  the  participation 
in  the  profits  can  be  clearly  shown  to  be 
in  the  character  of  agent,  then  the  pre- 
sumption of  partnership  is  repelled."  And 
again:  "The  true  rule,  ex  aequp  et  bono, 
would  seem  to  be  that  the  agreement  and 
intention  of  the  parties  themselves  should 
govern  all  the  cases.  If  they  intended  a 
partnership  in  the  capital  stock,  or  in  the 
profits,  or  in  both,  then  that  the  same 
rule  should  apply  in  favor  of  third  persons, 
even  if  the  agreement  were  unknown  to 
them.  And  on  the  other  hand,  if  no  such 
partnership  were  intended  between  the 
parties,  then  that  there  should  be  none 
as  to  third  persons,  unless  where  the 
parties  had  held  themselves  out  as  part- 
ners to  the  public,  or  their  conduct 
operated  as  a  fraud  or  deceit  upon  third 
persons."  Story  on  Partnership,  §§  1, 
3S#  49,  quoted  in  Meehan  v.  Valentine, 
145  U.  S.  611,  620,  36  L.  Ed.  835. 

There    may   be    such    a   community    of 


interest  in  the  profits  without  regard  to- 
loss,  and  without  any  community  of  inter- 
est whatever  in  the  property,  as  will 
establish  the  partnership  relation.  Berth- 
old  V.  Goldsmith,  24  How.  536,  542,  16^ 
L.  Ed.  762. 

15.  Real  intention  of  parties. — Berthold 
V,  Goldsmith,  24  How.  536,  542,  16  L. 
Ed.  762.  See,  also,  Drennan  v.  London 
Assur.  Co.,  113  U.  S.  51,  28  L.  Ed.  919; 
Paul  V.  Cullum,  132  U.  S.  539,  551,  33  L. 
Ed.  430. 

"Mere  participation  in  profits,  would 
give  no  such  interest  contrary  to  the  real 
intention  of  the  parties.  Persons  cannot 
be  made  to  assume  the  relation  of  part- 
ners, as  between  themselves,  when  their 
purpose  is  that  no  partnership  shall  exist. 
There  is  no  reason  why  they  may  not 
enter  into  an  agreement  whereby  one  of 
them  shall  participate  in  the  profits  arising 
from  the  management  of  particular  prop- 
erty without  his  becoming  a  partner  with 
the  others,  or  without  his  acquiring  an 
interest  in  the  property  itself,  so  as  to 
effect  a  change  of  title."  London  Assur, 
Co.  V,  Drennen,  116  U.  S.  461,  472,  29  L. 
Ed.  688. 

Partnership  and  community  of  interest 
distinguished. — "Partnership  and  commu- 
nity of  interest,  independently  considered, 
are  not  always  the  same  thing;  for  the 
first,  as  between  the  partners  themselves, 
is  founded  upon  the  copartnership  agree- 
ment which  prescribes  the  relation  they 
bear  to  each  other,  and  of  itself  creates 
the  community  of  interest;  but  the  last 
may  exist,  notwithstanding  there  has  been 
no  agreement  between  the  parties.  Part 
owners  of  a  ship,  for  example,  are  uni- 
formly treated  as  tenants  in  common  and 
not  as  partners,  although  it  cannot  be 
denied  that  there  is  a  community  of  in- 
terest between  them  in  every  part  of  the 
vessel,  and  each  is  entitled  to  a  share 
of  her  earnings  in  proportion  to  his  un- 
divided interest,  and  must  also  share  the 
loss.  Joint  owners  of  merchandise  may 
consign  it  for  sale  abroad  to  the  same 
consignee;  and  if  each  gives  separate  in- 
structions for  his  own  share,  it  is  well- 
settled  law  that  these  interests  are  several, 
and   that   they  are   not   to   be   treated   as 
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dates  against  all  the  usual  incidents  to  that  relation. i*  Actual  participation  in 
the  profits,  as  principal,  in  general,  creates  a  partnership  as  between  the  par- 
ticipant and  third  persons,  whatever  may  have  been  the  real  relation  of  the 
former  to  the  firm,^'^  but  the  rule  has  no  application  to  a  case  of  mere  service 
or  special  agency,  where  the  employee  has  no  power  in  the  firm  and  no  such 
interest  in  the  profits  as  will  enable  him  to  go  into  a  court  of  equity  to  enforce 
a  lien  for  the  same  or  to  compel  an  account.  Unless  such  employee  is  in  some 
way  interested  in  the  profits  of  the  business,  as  principal,  he  cannot  be  regarded 
as  falling  within  the  general  rule,  because,  when  not  so  interested,  his  condition 
IS  not  different  from  that  of  an  ordinary  creditor.^^ 


partners  in  the  adventure."  Berthold  v. 
Goldsmith,  24  How.  536,  541,  16  L.  Ed.  762. 

"Where  a  broker  or  other  agent  pur- 
chases goods  for  several  persons,  each 
agreeing  to  take  a  certain  portion  of  the 
entire  parcel,  it  is  clear,  if  there  is  no 
arrangement  that  the  goods  shall  be  sold 
on  joint  account,  that  the  transaction  does 
not  amount  to  a  partnership,  although 
there  is  undeniably  a  community  of  inter- 
est in  the  goods  so  purchased.  These 
examples  will  be  sufficient  to  show  that 
while  every  partnership  is  founded  on  a 
community  of  interest,  it  is  nevertheless 
incorrect  to  suppose  that  every  commu- 
nity of  interest  necessarily  constitutes  the 
relation  of  partnership  within  the  mean- 
ing of  the  commercial  law.  Whenever 
it  appears  that  there  is  a  community  of 
interest  in  the  capital  stock  and  also  a 
community  of  interest  in  the  profit  and 
loss,  then  it  is  clear  that  the  case  is  one 
of  actual  partnership  between  the  parties 
themselves,  and  of  course  it  is  so  as  to 
third  persons.  All  of  the  decided  cases, 
however,  agree  that  it  is  seldom  or  never 
essential  that  both  of  these  ingredients 
should  concur  in  the  case  in  order  to 
establish  that  relation.  Cases  occur,  un- 
doubtedly, where  a  community  of  interest 
in  the  property,  without  any  regard  to  the 
profits,  will  almost  necessarily  lead  to  the 
conclusion  that  the  relation  between  the 
parties  was  that  of  partnership;  and, 
under  some  circumstances,  that  conclu- 
sion will  follow,  although  the  sale  of  the 
property  for  the  joint  interest  may  not  be 
contemplated  by  the  parties."  Berthold 
tr.  Goldsmith,  24  How.  536,  541,  16  L. 
Ed.  762. 

Partners  of  agent— The  partners  of  the 
agent  would  not  be  parties  to  his  contract 
with  his  principal,  even  if  he  agreed  to 
make  them  sharers  in  the  profits  of  it. 
Law  V.  Cross,  l  Black  533,  17  L.  Ed.  185. 

"That  Cross  was  a  member  of  each  of 
these  firms,  was  but  an  accident  in  the 
case,  and  would  not  necessarily  make  them 
parties  to  the  contract  more  than  if  any 
other  individual  or  firm  had  been  his 
agents;  and  even  if  Cross  had  agreed  to 
make  them  equal  shares  in  the  profits 
arising  from  the  contract,  they  did  not 
thereby  become  parties  to  it.  The  firm 
had  no  contract  with  I^aw  on  which  they 
could  sustain  a  suit,  or  be  liable  to  him. 

9  U  S  Enc-6 


Much  stress  was  made  in  the  argument 
of  this  case,  that  the  firm,  in  their  cor- 
respondence with  Law,  giving  information 
of  what  had  been  done,  used  the  words 
'we'  and  *us.'  There  was  certainly  no  gram- 
matical impropriety  in  the  use  of  these 
pronouns;  but  the  inference  that  the  firm 
were  not  acting  for  Mr.  Cross,  and  that 
Law  had  made  some  contract  with  them 
which  does  not  otherwise  appear,  is  cer- 
tainly not  a  necessary  one  either  in  law 
or  in  fact.  Every  letter  of  instruction  as 
to  purchase  of  coal  was  sent  by  Law  to 
Cross  individually."  Law  v.  Cross,  1 
Black  533,  537,  17  L.  Ed.  185. 

16.  Stipulations  between  partners. — 
Berthold  v.  Goldsmith,  24  How.  536,  542, 16 
L.  Ed.  762;  Meehan  v.  Valentine,  145  U. 
S.  611,  620,  36  L.  Ed.  835.  See  post, 
"Effect  of  Agreements  between  Partners,*' 
V,  B. 

17.  Participation  in  profits  as  prin- 
cipal.— Berthold  v.  Goldsmith,  24  How. 
536,  542,  16  L.  Ed.  762;  Meehan  v. 
Valentine,  145  U.  S.  611,  620,  36  Lw  Ed.  835. 

18.  Servants,  agents  or  emplojrees. — 
Berthold  v.  Goldsmith,  24  How.  536,  16 
L.  Ed.  762;  Meehan  v.  Valentine,  145  U. 
S.  611,  620,  36  Lw  Ed.  835. 

"Merchants  are  obliged  to  have  clerks, 
and  oftentimes  find  it  necessary  to  employ 
brokers  or  special  agents  to  effect  sales, 
and  it  is  no  more  detrimental  to  their 
creditors  that  such  employees  should  be 
paid  out  of  the  profits  of  their  trade  than 
from  any  other  source  of  income  within 
their  disposal.  Unless  the  supposed  dor- 
mant partner  is  in  some  way  interested 
in  the  profits  of  the  business,  as  principal, 
it  is  plain  that  he  cannot  bring  suit  as  a 
partner,  and  go  into  equity  and  compel 
an  account;  nor  can  it  be  held  that  he 
has  any  such  lien  on  the  profits  as  a  court 
of  equity  may  enforce;  and  if  not,  then 
his  condition  is  the  same  as  that  of  an 
ordinary  creditor,  and  he  must  pursue 
his  remedy  against  his  employer.  Denny 
et  al.  V.  Cabot  et  al.,  6  Met.  90;  Vander- 
burg  V.  Hull,  20  Wen.  70.  Repeated  deci- 
sions have  recognized  this  distinction, 
and  although  it  may  happen,  as  heretofore, 
that  cases  will  arise  on  the  one  side  or 
the  other  of  the  line,  approaching  in  their 
facts  so  near  to  each  other  that  the  dif- 
ference between  them  may  appear  to  be 
unsubstantial,    yet    the    distinction    itself. 
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2.  Loan  of  Money  with  Participation  in  Profits. — ^A  mere  loan  of  money 
with  participation  in  the  profits  will  not  constitute  the  lender  a  partner.^* 

3.  Ownership  of  Real  Property — a.   In  General. — ^There  is  no  doubt  that 


we  think,  is  well  founded  in  reason,  and 
that  the  only  difficulty  is  in  the  applica- 
tion of  the  principle  on  which  it  rests. 
Hallet  V.  Desban,  14  Lou.  An.  529."  Berth- 
old  V.  Goldsmith,  24  How.  636,  543,  18 
L.  Ed.  762. 

In  an  engagement  with  seamen  for  a 
whaling  voyage,  where  each  is  to  receive 
for  his  compensation  a  certain  percentage 
of  the  profits  of  the  voyage,  though  they 
work  together  and  in  co-operation,  they 
do  not  become  partners,  nor  does  either 
acquire  any  interest  in  the  compensation 
of  the  others.  The  interest  of  each  is 
separate.  Beckwith  v.  Talbot,  95  U.  S. 
289,  293,  24  L.  Ed.  496. 

"In  whatever  form  the  rule  is  expressed, 
it  is  universally  held  that  an  agent  or 
servant,  whose  compensation  is  measured 
by  a  certain  proportion  of  the  profits  of 
tire  partnership  business,  is  not  thereby 
made  a  partner,  in  any  sense.  So  an 
agreement  that  the  lessor  of  a  hotel  shall 
receive  a  certain  portion  of  the  profits 
thereof  by  way  of  rent  does  not  make  him 
a  partner  with  the  lessee."  Meehan  v, 
Valentine,  145  U.  S.  611,  623,  36  L.  Ed.  835. 

Suit  was  brought  to  recover  on  a  con- 
tract between  the  plaintiff  and  two  others 
on  the  one  part  and  the  defendant  on  the 
other,  whereby  they  were  to  herd  and 
care  for  a  large  herd  of  cattle  and  defend- 
ant was  to  give  them  one-half  of  what 
the  cattle  should  sell  for.  It  was  held 
that  this  did  not  constitute  a  partnership 
as  there  was  no  community  of  interest 
in  the  capital  employed,  nor  in  the  profits 
and  losses.  The  cattle  remained  the  entire 
property  of  the  defendant.  If  the  whole 
herd  had  perished  by  distemper,  it  would 
have  been  his  loss  alone,  and  the  other 
parties  would  only  have  been  interested 
in  the  loss  of  compensation  for  their 
services.  In  the  opinion  it  is  said:  "The 
allegation  that  the  plaintiff  was  interested 
jointly  with  the  defendant's  two  sons, 
and,  therefore,  could  not  maintain  a 
separate  action  for  his  equal  share  of  the 
profits,  is  equally  untenable.  Their  inter- 
ests were  separate.  They  were  all  em- 
ployed and  hired  by  the  defendant  to  herd 
his  cattle.  The  evidence  shows  that  each 
supported  himself,  found  his  own  assist- 
ance, and  paid  his  own  expenses.  Each 
was  to  have  as  his  compensation  one- 
third  of  half  the  increased  value  of  the 
cattle  at  the  end  of  the  employment. 
Neither  was  interested  in  the  compensa- 
tion due  to  the  other."  It  is  further  said: 
"In  the  present  case,  the  material  fact  is 
that  the  plaintiff  and  his  associates  were 
employees,  and  not  proprietors.  They 
were  in  the  service  of  the  defendant,  and 
employed  in  and  about  his  property  and 
business,  and  not  their  own.  Hence  they 
were  not  partners,  either  with  each  other 


or  with  him.  They  were  not  liable  for 
any  losses.  The  entire  responsibility  for 
these  was  on  him.  They  were  only  in- 
terested in  the  losses  as  they  might  affect 
the  amount  of  their  ultimate  compensa- 
tion." Beckwith  v,  Talbot,  95  U.  S.  289, 
293.  24  L.  £d.  496. 

To  enlarge  his  business.  Goldsmith,  the 
original  plaintiff,  authorized  a  third  per- 
son to  go  to  St.  Louis  to  negotiate  an 
arrangement  with  some  commission  house 
there  to  accept  consignments  of  cigars 
from  him  and  to  sell  the  same  on  his  ac- 
count, agreeing  with  the  persons  so  au- 
thorized to  give  him  half  the  profits,  with 
a  guaranty  that  his  compensation  should 
amount  to  eighteen  hundred  dollars  per 
annum.  He  made  the  arrangement  with 
the  defendants,  stipulating  as  to  their 
commissions  and  that  the  cigrars  should  be 
shipped  at  Baltimore,  in  bond,  subject  to 
duties  and  charges,  and  notified  the  plain- 
tiff of  the  terms  and  conditions;  where- 
upon the  plaintiff  wrote  the  defendants  a 
letter,  concluding  with  these  words:  "All 
shipped  to  your  house.  I  will  hold  yon 
responsible;"  and  sent  two  invoices  of 
cigars,  which  were  duly  received.  After- 
wards, the  person  who  negotiated  the 
arrangement  wrote  an  order  to  the  de- 
fendants to  deliver  all  the  cigars,  not 
sold,  to  another  firm,  upon  receiving 
whatever  sums  they  had  advanced.  That 
firm  paid  the  advances,  received  the  cigars 
and  sold  them,  but  no  portion  of  the  pro- 
ceeds ever  came  to  the  hands  of  the 
plaintiff.  One  of  the  defenses  was,  that 
the  person  who  gave  the  order  was  a 
partner  and  in  such  capacity  had  a  right 
to  direct  a  transfer  of  the  cigars,  and 
thus  exonerate  the  defendants  from  all 
liability.  It  was  held  that  cases  might 
arise  where  the  difference  between  mere 
service,  special  agency  or  employment 
and  that  of  partnership  might  be  so  slight 
that  it  might  appear  to  be  unsubstantial 
yet  the  distinction  itself  was  founded  in 
reason  and  the  only  difficulty  was  in  the 
application  of  the  principle  on  which  it 
rests.  No  such  difficulty,  however,  oc- 
curred in  this  case  for  the  defendants 
were  a  party  to  the  arrangement  and 
knew  the  relations  which  the  person  who 
negotiated  it  sustained  to  them  and  the 
plaintiff  and  that  they  also  knew  that 
the  goods  had  been  sent  by  the  plaintiff 
and  received  by  them  on  the  terms  and 
the  conditions  specified  in  the  plaintifiPs 
letter.  He  was  not,  therefore,  a  partner 
in  fact  or  as  between  the  plaintiff  and 
the  defendants.  Berthold  v.  Goldsmith, 
24  How.  536.  16  L.  Ed.  762.  See,  also, 
Meehan  v.  Valentine,  145  U.  S.  611,  36 
L.  Ed.  835. 

19.  Loan  of  money, — ^Whcre  a  party 
loaned  to  a  partnership  a  sum  of  money 
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a  copartnership  may  exist  in  the  purchase  and  sale  of  real  property,  equally  as 
in  any  other  lawful  business.20  The  fact  that  real  property  is  held  in  the  joint 
names  of  several  owners,  or  in  the. name  of  one  for  the  benefit  of  all,  is  no 
evidence  of  partnership  between  the  parties  with  respect  to  it.  In  the  absence 
of  proof  of  its  purchase  with  partnership  funds  for  partnership  purposes,  such 
property  is  deemed  to  be  held  by  them  as  joint  tenants,  or  as  tenants  in  cwn- 
mon ;  and  none  of  the  several  owners  possesses  authority  to  sell  or  bind  the  in- 
terest of  his  co-owners.*^ 


ioT  which  the  partnership  was  to  pay  him 
legal  interest  at  all  events  and  also  pay 
him  one-tenth  of  the  net  yearly  profits 
of  the  business,  if  those  profits  should 
exceed  a  certain  sum,  this  was  held  not  to 
•constitute  him  a  partner  where  the  mani- 
fest intention  of  the  parties  as  apparent 
upon  the  face  of  the  agreement  was  to 
create  the  relation  of  debtor  and  creditor 
and  not  that  of  partner  and  there  was 
sothing  in  the  agreement  itself  or  in 
the  conduct  of  the  partners  themselves 
to  show  that  he  assumed  any  other  rela- 
tion and  where  no  control  over  the  busi- 
ness had  been  exercised  by  him.  Meehan 
V.  Valentine,  145  U.  S.  611,  36  L.  Ed.  836, 
distinguishing  Beauregard  v.  Case,  91  U. 
S.  134,  23  L.  Ed.  263. 

"The  rule  formerly  laid  down,  and  long 
acted  on  as  established,  was  that  a  man 
who  received  a  certain  share  of  the  prof- 
its as  profits,  with  a  lien  on  the  whole 
profits  as  security  for  his  share,  was 
liable  as  a  partner  for  the  debts  of  the 
partnership,  even  if  it  had  been  stipulated 
between  him  and  his  copartners  that  he 
should  not  be  so  liable;  but  that  merely 
receiving  compensation  for  labor  or  serv- 
ices, estimated  by  a  certain  proportion  of 
the  profits,  did  not  render  one  liable  as  a 
partner.  Story  on  Partnership,  c.  4;  3 
Kent  Com.  25  note.  32-34."  Meehan  v. 
Valentine,  145  U.  S.  611,  619,  36  L.  Ed. 
83.5. 

Creditor* — ^An  agreement  and  power  of 
attorney  were  held  in  the  case  of  Davis 
V.  Patrick,  122  U.  S.  138,  30  L.  Ed.  1090, 
to  constitute  the  defendant  a  creditor  and 
not  a  partner  and  hence  not  liable  as  a 
partner  on  contracts  with  third  persons. 

^0.  Purchase  and  sale  of  real  property. 
— Thompson  v.  Bowman,  6  Wall.  316,  317, 
18  L.  Ed.  736. 

The  provisions  of  a  contract  were  in 
substance  that  certain  lands,  to  the  greater 
part  of  which  Schaeffer  already  had  an 
equitable  title  under  the  agreements  of 
third  persons  to  sell  and  convey  them  to 
him,  should  be  purchased  for  the  mutual 
interests  of  the  parties;  that  the  lepral  title 
in  all  the  lands  should  be  taken  in  Schaef- 
fer's  name,  and  be  conveyed  by  him  to 
Blair;  that  Blair  should  advance  the  sums 
required  to  enable  Schaeffer  to  pay  the 
purchase  money  of  the  lands,  as  well  as 
the  necessary  expenses  of  preparing  them 
for  sale,  and  should  be  repaid  his  advances 
with  interest,  out  of  the  net  proceeds  of 
sales,  that  SchaefFer  should  stake  out  the 
lands   for  sale,   make   the   necessary   im- 


provements, sell  them,  retain  a  commis- 
sion of  five  per  cent  upon  the  gross 
amount  of  sales,  and,  until  Blair  should 
have  been  reimbursed  for  his  advances 
deposit  the  rest  of  the  proceeds  in  a  bank 
to  Blair's  credit,  that  the  expenses  of  im- 
proving and  selling  the  lands,  the  time 
within  which  they  must  be  prepared  for 
sale,  the  price  at  which  they  might  be 
sold  and  the  bank  in  which  the  proceeds 
should  be  deposited  by  Schae£Fer  should 
be  mutually  agreed  upon  between  him  and 
Blair,  and  all  contracts  of  sale  should  be 
approved  by  Blair;  and  that  when  Blair 
should  have  been  reimbursed  for  all  his 
advances,  "then  the  remainder  of  the  prop- 
erty shall  belong,  sixty  per  cent  to  said 
Blair  and  forty  per  cent  to  said  Schae£Fer,'' 
and  be  divided  between  them  accordingly, 
either  by  Blair's  conveying  the  title  in 
two-fifths  of  the  land  to  SchaeflFer,  or  by 
Schaeffer's  selling  the  land  and  paying 
sixty  per.  cent  of  the  proceeds  to  Blair. 
It  was  held,  it  seems,  that  this  did  not 
constitute  Schaeffer  an  acting  partner 
and  where  he  obtained  from  Blair  more 
than  was  needed  for  the  purchase  of  the 
land  and  refused  to  make  a  conveyance 
to  him,  such  misconduct,  whether  he  was 
or  was  not  a  partner,  did  not  operate 
to  forfeit  his  equitable  title  in  the  land. 
SchaeflFer  v.  Blair,  149  U.  S.  248,  37  L.  Ed. 
721. 

21.  Mere  holding  of  real  property. — 
Thompson  v.  Bowman,  6  Wall.  316,  18  L. 
Ed.  736. 

Trust  relation. — In  May,  1835,  an  agree- 
ment  was  entered  into  between  Price  and 
Seymour,  which  provided,  on  the  part  of 
Price,  that  he  should  devote  his  time  and 
best  judgment  to  the  selection  and  pur- 
chase of  land,  to  an  amount  not  exceeding 
five  thousand  dollars,  in  certain  designated 
states  and  territories,  or  in  such  of  them 
as  he  might  find  most  advantageous  to  the 
interest  of  Seymour;  that  the  purchases 
should  be  made  during  the  then  existing 
year,  and  that  the  contracts  of  purchase 
should  be  made,  and  the  conveyances 
taken  in  the  name  of  Seymour,  and  on 
the  part  of  Seymour,  that  he  should  fur- 
nish the  five  thousand  dollars;  that  the 
lands  purchased  should  be  sold  within 
five  years  afterwards,  and  that  of  the 
profits  made  by  such  purchase  and  sale, 
one-half  should  be  paid  to  Price,  and  be 
in  full  for  his  services  and  expenses.  Un- 
der  this  agreement,  lands  having  been 
purchased  by  Price  and  the  title  taken  in 
the  name  of  Seymour,  held,  that  Seymour 
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b.  Joint-Stock  Company, — A  joint-stock  company  formed  for  the  purpose  of 
buying  and  selling  lands  is  a  partnership.^*  fhe  allegation  that  a  company  was 
organized  under  the  laws  of  New  York  is  not  an  allegation  that  the  company  is 
a  corporation.*® 

0.  Railroad  Leases  and  Agreements. — A  partnership  may  be  formed  for 
the  operation  of  a  railroad.**     And  it  seems  that  railroads  may  be  partners.**^ 

D.  Admission  of  New  Member  Prior  to  Incorporation. — An  agreement 
that  a  person  shall  become  a  member  of  a  firm  at  a  future  time  upon  the  per- 
formance of  certain  conditions  does  not  make  him  a  partner  till  the  conditions 


took  the  legal  title  in  trust  for  the  pur- 
poses specified;  that  is,  to  sell  the  prop- 
erty within  the  time  limited,  and,  after 
deducting  from  the  proceeds  the  outlay, 
with  interest  and  taxes,  to  pay  over  to 
Price  one-half  of  the  residue;  and  that,  to 
this  extent,  Seymour  was  a  trustee,  and 
Price  the  cestui  que  trust;  that  the  trust 
continued  after  the  expiration  of  the  five 
years,  unless  Price  subsequently  relin- 
quished his  claim;  the  burden  of  proof  as 
to  such  relinquishment  resting  with  the 
heirs  of  Seymour.  Seymour  v.  Freer,  8 
Wall.  202,  19  L.  Ed.  306,  citing  Berthold  ' 
V.  Goldsmith,  24  How.  536,  16  Lw  Ed.  762. 
See  the  title  TRUST  AND  TRUSTEES. 

Agreement  to  purchase  real  estate. — 
A  refusal  to  charge  the  jury  that  if  they 
believe  from  the  evidence  that  certain 
persons  purchased  the  land  in  question  on 
joint  account,  in  equal  shares,  for  resale 
at  a  profit;  upon  an  agreement  to  contrib- 
ute equally  to  the  purchase  money  and  the 
taxes  and  the  interest,  such  understand- 
ing would  constitute  the  parties  copart- 
ners in  such  land  speculation,  and,  in  the 
absence  of  a  final  settlement  and  the  strik- 
ing of  a  balance  neither  party  could  be 
sued  at  law  by  the  other  for  reimburse- 
ment of  advances  made  by  him  upon  a 
joint  account,  is  not  erroneous.  Clark  v. 
Sidway,  142  U.  S.  682,  35  L.  Ed.  1157. 

Special  adventure  on  joint  account. — 
In  the  case  of  Clark  v.  Sidway,  142  U.  S. 
-682,  35  L.  Ed.  1157,  the  joint  purchase  of 
land  was  held  not  to  constitute  a  copart- 
nership in  respect  thereto.  It  was  a  sin- 
gle special  adventure  on  joint  account, 
involving  the  payment  in  equal  propor- 
tions of  designated  sums  of  money.  It 
was  a  mere  community  of  interest  in  the 
property,  and  the  agreement  to  share  the 
profits  and  losses  in  the  sale  of  the  land 
did  not  create  a  partnership.  The  parties 
were  only  tenants  in  common  and  the 
action  at  law  would  lie. 

8S.  Buying  and  selling  land.— Clagett  v, 
Kilbourne,  l  Black  346,  17  L.  Ed.  213. 

S8.  "On  looking  into  the  record  we  find 
no  satisfactory  showing  as  to  the  citizen- 
ship of  the  plaintiff.  The  allegation  of 
the  amended  petition  is,  that  the  United  * 
States  Express  Company  is  a  joint-stock 
company  organized  under  a  law  of  the 
state  of  New  York,  and  is  a  citizen  of 
that  state.  But  the  express  company  can- 
not be  a  citizen  of  New  York,  within  the 
meaning  of  the  statutes  regulating  juris- 


diction, unless  it  be  a  corporation.  The 
allegation  that  the  company  was  organ- 
ized under  the  laws  of  New  York  is  not 
an  allegation  that  it  is  a  corporation.  In 
fact,  the  allegation  is  that  the  company^ 
is  not  a  corporation,  but  a  joint-stock 
company — that  is,  a  mere  partnership."' 
Chapman  v.  Barney,  129  U.  S.  677,  682^ 
32  L.  Ed.  800. 

24.  Operation  of  railroad. — An  agree- 
ment provided  that  the  party  of  the  first 
part  should  obtain  in  his  own  name,  but 
for  the  joint  account  of  himself  and  the 
parties  of  the  second  part,  a  lease  of  a 
railroad,  and  manage  tne  same  at  a  des- 
ignated salary,  for  their  mutual  benefit  r 
and  that  the  parties  of  the  second  part 
should  furnish  the  money  necessary  to 
carry  out  the  enterprise,  to  be  reimbursed, 
with  interest,  out  of  its  annual  profits; 
and  then  declared  that,  after  the  payment 
of  the  capital  thus  invested  and  interest, 
the  annual  profits  should  be  equally  di- 
vided between  all  the  parties,  and  that 
all  losses  should  be  equally  borne  be- 
tween them.  Held,  that  the  agreement 
constituted  a  partnership.  Beauregard  z\ 
Case.  91  U.  S.  134,  23  L.  Ed.  263. 

25.  Arrangement  between  railroads. — 
Certain  railroad  companies  had  an  ar- 
rangement between  themselves,  whereby 
the  general  freight  agents  of  the  roads 
made  what  was  called  a  joint  tariflF  fixing" 
through  rates,  which  were  divided  among^ 
the  several  roads  constituting  a  through 
line.  Losses  occurring  on  through  ship- 
ments, if  not  located,  were  prorated  as- 
between  the  companies  themselves,  in  the 
same  ratio  as  the  freight  moneys;  but  if 
located,  were,  as  between  the  railroad 
companies,  to  be  paid  by  the  one  on 
whose  road  the  losses  occurred.  The  joint 
tariff  was  published  and  put  into  the  hands 
of  railroad  agents  for  their  guidance  in 
making  contracts,  and  was  also  distrib- 
uted to  shippers  and  to  the  public  gen- 
erally. In  all  cases  when  a  through  rate^ 
was  contracted  for,  the  several  railroads 
of  the  connecting  line  participated  therein 
according  to  the  aforesaid  arrangement 
for  prorating  through  freights  with  each 
other.  It  was  held  that  such  an  arrange- 
ment did  not  involve  joint  liability  upon 
the  part  of  the  railroad  companies,  or 
make  them  partners  either  inter  sese  or 
as  to  third  persons.  Insurance  Co.  z\ 
Railroad  Co.,  104  U.  S.  146,  26  L.  Ed.  679^ 
See,  generally,  the  title  RAILROADS. 
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arc  performed.^ 

E.  Joint  Owners  of  Letters -Patent. — It  is  competent  for  two  persons,  be- 
ing joint  owners  of  letters-patent,  whether  valid  or  invalid,  to  enter  into  a  co- 
partnership for  the  manufacture  and  sale  of  the  patented  machines.^ 

IV.    Relations  Inter  Se. 

A.  In  Oeneral. — Matters  within  the  scope  of  the  partnership  are  regulated 
and  controlled  by  a  majority  of  the  partners.^® 

B.  Articles  of  Partnership. — Whenever  there  are  written  articles  of  agree- 
ment between  the  partners,  their  power  and  authority,  inter  se,  arc  to  be  ascer- 
tained and  regulated  by  the  terms  and  conditions  of  the  written  stipulations.^* 


se.  Admission  of  new  member. — The 
members  of  2^  partnership  agreed  to  ad- 
mit a  person  into  the  firm  on  the  con- 
dition that  the  company  should  become 
incorporated  and  until  so  incorporated  no 
change  in  the  name  or  character  of  the 
firm  should  be  made,  and  that  such  person 
should  pay  to  the  firm  certain  amounts  of 
money.  The  stipulated  amounts  were 
paid.  It  was  held  that  this  did  not  con- 
stitute a  .partnership  between  the  parties. 
Drennan  z;.  London  Assur.  Co.,  113  U.  S. 
51,  59,  28  L.  Ed.  919,  affirmed  in  London 
Assur.  Co.  V,  Drennen,  116  U.  S.  461,  29 
L.  Ed.  688.  See,  also,  Paul  v.  Cullum,  132 
U.  S.  539,  551,  33  L.  Ed.  430. 

27.  Letters — ^patent. — Kinsman  v.  Park- 
hurst,  18  How.  289,  293,  15  L.  Ed.  385. 

86.  Majority  of  partners. — Latta  v,  Kil- 
bourn,  160  U.  S.  524,  545,  37  L.  Ed.  1169. 

S8.  Relations  inter  se. — Kimbro  v.  Bul- 
litt, 22  How.  256,  16  L.  Ed.  313;  Winship 
V,  United  States  Bank,  5  Pet  529,  561^ 
8  L.  Ed.  216. 

Where  it  was  stipulated  in  the  articles 
of  copartnership  that  each  partner  was  to 
pay  bis  own  individual  expenses,  it  was 
held  that  this  was  meant  to  apply  when 
the  parties  were  at  home  and  not  travel- 
ing on  the  business  of  the  concern.  It  did 
not  extend  to  extra  expenses  incurred 
when  abroad  on  the  business  of  the  part- 
nership. Withers  v.  Withers,  8  Pet.  355, 
357,  8  Lw  Ed.  972. 

Buying  and  selling  real  estate. — Where 
defendant  in  his  answer  which  was  called 
for  under  oath  denied  the  allegation  of  the 
bill  that  it  was  ever  agreed  that  the  firm 
should  carry  on  the  business  of  buying 
and  selling  real  estate  and  that  at  no  time 
was  such  transaction  within  the  scope  of 
the  partnership  business,  it  was  held  that, 
while  under  the  well-settled  rule  of  equity 

Pleading  and  practice,  his  answer  must 
e  overcome  by  the  testimony  of  at  least 
two  witnesses  or  one  witness  with  cor- 
roborating circumstances,  the  proofs  in 
this  case  were  held  not  onl}r  to  have 
failed  to  break  down  the  denial  but  to 
have  affirmatively  established  that  the 
partnership  agreement  did  not  extend  to 
the  business  of  buying  and  selling  real 
estate  either  for  investment  or  for  spec- 
ulation of  the  firm  accounts.  Latta  v. 
Kilbourn,  150  U.  S.  624,  541,  87  L.  Ed.  1169. 
When  partner  is  also  a  creditor. — By 


agreement  partnership  property  was  to 
consist  of  Western  North  Carolina  rail- 
road bonds  and  stock  previously  held  by 
one  Sibley.  Simonton  bought  one-half 
and  Lancaster,  Brown  &  Co.  one-fourth 
of  Sibley's  interest  Sibley  was  to  hold 
the  same  as  collateral  for  the  payment  of 
the  purchase  price.  The  whole  amount  of 
the  bonds  and  stocks  was  to  be  held  to- 
gether and  neither  party  was>  to  dispose 
of  any  part  of  his  interest  without  the 
consent  of  his  copartners  except  that  Sib- 
ley "shall  have  the  privilege  of  selling  the 
whole  amount  of  both  bonds  and  stock  at 
his  discretion  at  any  time  to  the  payment 
of  the  said  sums  due  him."  The  agree- 
ment further  provided  that  Sibley  might 
if  he  thought  best  proceed  to  foreclose 
the  mortgage  by  which  the  bonds  were 
secured  **and  whatever  the  proceeds  of 
said  foreclosure  may  be,  or,  if  the  bonds 
are  sold,  whatever  the  net  proceeds  of 
the  sale  may  be,  after  paying  the  said 
sums  of  money  and  expenses  of  foreclo- 
sure, they  shall  be  considered  as  due  to 
each  party  in  proportion  as  the  bonds  and 
stocks  are  not  held,"  and  this  provision 
ends  with  these  words:  "but  may  be  held 
by  Hiram  Sibley  as  collateral  security  for 
the  payment  of  the  aforesaid  sums  respec- 
tively. A  supplemental  agreement  also 
made  special  provisions  for  the  distribu- 
tion of  any  profits  arising  from  the  sale, 
foreclosure  or  any  other  disposition  of  said 
bonds.  Sibley  made  a  contract  for  the 
sale  of  the  stock  and  bonds  and  received 
stock  of  the  Southern  Railway  Security 
Company  in  part  payment.  The  balance 
of  the  purchase  price  was  not  paid  and 
Sibley  sold  the  Western  North  Carolina 
Railroad  stock  for  cash  with  the  stipula- 
tion that  he  should  retain  the  Southern 
Railway  Security  stock.  Held,  that  the 
latter  stock  which  afterwards  became 
worthless  need  not  be  applied  by  Sibley 
to  his  own  indebtedness  and  might  be 
held  a  partnership  property  and  that  the 
master  was  correct  in  so  treating  it.  In 
the  opinion  it  is  said:  "The  view  that  the 
partnership  agreement  empowered  Sibley 
to  sell  the  property  as  managing  partner, 
independently  of  his  right  as  a  creditor, 
is  confirmed  by  the  terms  of  the  power 
of  attorney  given  him  by  his  copartners 
on  October  3,  1874,  by  which  they  recited 
that  they  had  'heretofore  left  to  him  the 
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It  is  a  very  common  and  not  an  illegal  stipulation  in  partnership  articles,  that 
neither  partner  shall  carry  on  that  business  for  which  the  partnership  is  formed, 
outside  of  the  partnership  and  for  his  own  account^© 

0.  Power  to  Transact  Business. — Independently  of  any  stipulations  in 
the  written  articles  of  agreement  each  partner  possesses  an  equal  and  general 
power  and  authority,  in  behalf  of  the  firm,  to  transact  any  business  within  the 
scope  and  objects  of  the  partnership,  and  in  the  course  of  its  trade  and 
business.*  1 

D.  Bight  to  Dispose  of  Partnership  Property. — It  is  a  well-settled  rule 
that  one  partner  may  dispose  of  the  personal  property  of  the  firm.*^  The  au- 
thority of  each  partner  to  dispose  of  the  partnership-  funds,  strictly  and  right- 
fully extends  only  to  the  business  and  transactions  of  the  partnership  itself; 
and  any  disposition  of  those  funds,  by  any  partner,  beyond  such  purpose,  is 


management  of  the  adventure,'  and  au- 
thorized and  requested  him,  either  to  pros- 
ecute the  proceedings  for  foreclosure,  *or 
to  take  such  other  action,  by  sale  of  bonds 
or  otherwise,  as  may  in  his  judgment  ap- 
pear for  the  best  interest  of  all  con- 
cerned.'" Simonton  v.  Sibley,  122  U.  S. 
220,  230,  30  I^  Ed.  1225. 

80.  Carrjring  on  business* — Kinsman  v. 
Parkhurst,  18  How.  289,  293,  15  L.  Ed. 
385.  Sec,  post,  "Using  Information  or 
Engaging  in  Business  for  Personal  Ad- 
vantage," IV,  I. 

It  is  competent  for  two  persons  being 
joint  owners  of  letters-patent,  whether 
valid  or  invalid,  who  have  entered  into  a 
copartnership  for  the  manufacture  and 
sale  of  the  patented  machines  to  stipulate 
that  one  of  them  should  alone  conduct 
the  business.  This  is  a  provision  for  the 
prosecution  of  the  business  in  a  particu- 
lar mode,  and  not  for  its  restraint.  Kins- 
man V.  Parkhurst,  18  How.  289,  293,  15  L. 
Ed.  385. 

Master  and  supercargo.— Where  a  mas- 
ter and  supercargo  was  to  receive  a  cer- 
tain sum  per  month  as  wages,  and  a  com- 
mission of  five  per  cent,  and  also  one- 
tenth  of  all  the  profits,  and  it  was  agreed 
that  these  were  to  be  in  full  of  all  serv- 
ices and  privileges,  the  master  and  su- 
percargo had  no  ripht  to  traffic  upon  his 
own  account,  for  his  own  benefit.  If  the 
master  and  supercargo,  after  the  loss  of 
his  first  vessel,  charters  another  and  uses 
the  capital  of  his  partners  in  prosecuting 
his  trade,  informing  his  owners  thereof 
and  expressing  his  willingness  to  continue 
the  business  upon  the  same  terms  as  be- 
fore, to  which  they  did  not  object,  such 
continuance  of  the  business  must  be  gov- 
erned by  the  same  rules  which  regulated 
the  transactions  in  the  first  ship.  Mathew- 
son  V.  Clarke,  6  How.  122,  12  L.  Ed.  370. 
See  the  title  MASTERS  OF  VESSELS, 
vol.  8,  p.  300. 

81.  Transaction  of  business. — Kimbrov. 
Bullitt,  22  How.  256,  16  L.  Ed.  313;  Latta 
».  Kilbourn,  150  U.  S.  524,  545,  37  L.  Ed. 

iieo. 

Appointment  of  clerk. — Each  partner 
has  a  right  to  depute  and  appoint  a  clerk 
to   act   for   both,   in   matters   relative   to 


their  joint  interest.    Tillicr  v.  Whitehead, 
1  Dall.  269,  1  L.  Ed.  131. 

Compromise  by  one  member  of  firm  of 
attorneys* — A  and  B,  attorneys  at  law  and 
copartners  as  such,  entered  into  an  agree- 
ment with  the  administrator  of  a  dece- 
dent's estate  whereby  they  were  to  bring 
suit  against  an  insurance,  company  on  a 
policy  of  insurance  on  decedent's  life  and 
to  receive  part  of  the  amount  recovered 
for  their  services,  and  were  to  have  full 
power  to  compromise  such  suit  if  they 
saw  proper.  A  judgment  was  recovered 
against  the  company  which  A  compro- 
mised, the  claim  being  doubtful.  It  ap- 
peared from  the  record  in  the  case  that 
A  continued  to  be  a  copartner  with  B  so 
far  as  the  case  was  concerned.  It  was 
held  that  A  had  authority  to  make  the 
compromise  in  question  without  the  co- 
operation or  consent  of  B.  Jeffries  v.  Mu- 
tual Life  Ins.  Co.,  110  U.  S.  305,  310,  2» 
L.  Ed.  156.  See,  also,  the  title  ATTOR- 
NEY AND  CLIENT,  vol.  2,  p.  714.  See, 
also,  generally,  the  title  COMPROMISE 
AND  SETTLEMENT,  vol.  3,  p.  1002. 

Acceptance  of  dced^— "A  partnership, 
as  such,  could  not  hold  the  legal  title  to 
real  estate,  as  it  is  not  a  person  in  fact 
or  in  law,  and  the  situation  in  this  case  is 
well  described  in  Percifall  v,  Pratt,  36  Ar- 
kansas 464,  where  it  was  held:  'If  the 
title  be  made  to  all  the  partners  by  name, 
they  hold  the  legal  title  as  tenants  in 
common,  without  survivorship.  If  to  one 
partner  alone,  the  whole  legal  title  vests 
in  him,  which  is  the  case,  also,  where  the 
title  is  to  a  partnership  name,  which,  as 
in  this  case,  expresses  the  name  of  one 
party  only,  with  the  addition  of  "and 
company."  If  the  deed  be  to  a  name 
adopted  as  the  firm  style,  which  includes 
the  name  of  no  party,  it  passes  nothing 
m  law.  The  same  occurs  where  the  deed 
IS  to  one  already  dead.' "  Riddle  r.  White- 
hill,  135  U.  S.  621,  633,  34  L.  Ed.  282. 

Confession  of  judgment.— It  is  well  set- 
tled by  numberless  cases,  that,  even  be- 
fore dissolution,  one  partner  cannot  con- 
fess judgment.  Hall  v.  Lanning,  91  U.  S. 
160,  170,  23  L.  Ed.  271.  See  post,  "Ver- 
dict and  Judgment,"  IX,  K. 

82.  Personal  property— Anthony  v. 
Butler,  13  Pet.  423,  10  L.  Ed.  229. 
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an  excess  of  his  authority  as  a  partner,  and  a*  misappropriation  of  those  funds, 
for  which  the  partner  is  responsible  to  the  partnership;  though  in  the  case  of 
bona  fide  purchasers,  without  notice,  for  a  valuable  consideration,  the  partner- 
ship may  be  bound  by  the  acts  of  one  partner.®*  Each  member  of  a  copartner- 
ship in  the  purchase  and  sale  of  land  possesses  full  authority  to  contract  for  the 
sale  or  other  disposition  of  the  entire  property.**  In  Missouri  each  partner 
may  without  the  concurrence  of  his  copartners  mortgage  the  personal  property 
to  secure  the  payment  of  a  partnership  debt.**^  Tenants  in  common  of  a  ship 
can  only  sell  their  own  respective  shares,  but  where  the  ship  belongs  to  a  part- 
nership, one  partner  may  sell  the  whole  ship.*® 

E.  Bight  to  Profits  and  Disposition  of  Assets — 1.  In  General.— Each 
partner  receives  part  of  the  profits  as  profits,  and  takes  part  of  the  fund  to 
which  the  creditors  of  the  partnership  have  a  right  to  look  for  the  payment  of 
their  debts.**^  A  person  has  no  right  of  course  to  participate  in  the  profits  as  a 
partner  until  he  has  become  such.** 

2.  Appucation  of  Partnership  Fund  to  iNDrvrouAi,  Debts  and  Claims. 
— Partners  have  the  right,  inter  sese,  to  control  the  disposition  of  the  firm 
assets,  and  to  appropriate  them  to  the  payment  of  a  claim  by  one  partner  on 
the  firm.**    The  funds  of  a  partnership  cannot  be  rightfully  applied,  by  one  of 


83.  Power  of  disposal  confined  to  part- 
nership business. — Rogers  v,  Batch^lor,  12 
Pet  921,  9  L.  Ed.  1063. 

84.  Partnership  in  the  purchase  and  sale 
of  real  property. — ^Thompson  v.  Bowman, 
6  Wall.  316,  317,  18  L.  Ed.  736.  See  post, 
"Right  to  Bind  Partnership  by  Deed,*'  V,  G. 

35.  Power  to  mortgage. — ''It  was  also 
well  settled  by  the  decisions  of  that  court, 
that  each  partner,  by  virtue  of  the  rela- 
tion of  partnership,  and  of  the  com- 
munity of  right  and  interest  of  the  part- 
ners, had  full  power  and  authority  to  sell, 
pledge  or  otherwise  dispose  of  all  per- 
sonal property  belonging  to  the  partner- 
ship, for  any  purpose  within  the  scope 
of  the  partnership  business,  and  might 
therefore,  without  the  concurrence  of  his 
copartners,  mortgage  the  partnership 
property  by  deed  of  trust,  to  secure  the 
payment  of  a  partnership  debt;  Clark  v. 
Rives,  33  Missouri  579;  Keck  v,  Fisher,  58 
Missouri  532;  although  one  partner,  with- 
out the  concurrence  of  his  copartners, 
could  not  delegate  to  a  stranger  the  right 
of  the  partnership  to  administer  the  part- 
nership efifects,  and  therefore  could  not 
make  a  general  assignment  of  all  the 
property  of  the  partnership  for  distribu- 
tion by  the  assignee  among  the  partner- 
ship creditors,  retaining  no  equity  of 
redemption  in  the  partnership.  Hughes  v, 
Ellison,  5  Missouri  463;  Hook  v.  Stone, 
34  Missouri  329."  Union  Bank  v.  Kansas 
CHy  Bank,  136  U.    S.  223, 230,  34  L.  Ed.  341. 

Under  the  Missouri  decisions  a  mort- 
gage is  an  instrument  by  which  a  partner 
has  inherent  authority  to  bind  the  part- 
nership, although  the  copartners  have  not 
joined  in  it  to  secure  the  payment  of 
partnership  debts.  Union  Bank  v.  Kansas 
City  Bank,  136  U.  S.  223,  34  L.  Ed.  341. 

When  one  partner  executed  a  mort- 
gage to  secure  the  payment  of  particular 
debts  of  an  insolvent  partnership  without 
the  concurrence  of  his  copartners,  this 
did  not,  under  the  Missouri  law,  consti- 


tute an  assignment  for  the  benefit  of 
creditors  nor  did  the  simultaneous  ap- 
pointment of  a  receiver  have  such  effect. 
Union  Bank  v.  Kansas  City  Bank,  136  U. 
S.   223,  34  L.   Ed.  341. 

86.  Part  owners  of  ships.— The  William 
Bagaley,  5  Wall.  377,  406,  18  L.  Ed.  583. 

"Part  owners  of  ships  are  seldom>  part- 
ners in  the  commercial  sense,  because  no 
one  can  become  the  partner  of  another 
without  his  consent,  and  because  if  they 
acquire  title  by  purchase,  they  usually 
buy  distinct  shares  at  different  times  and 
under  different  conveyances,  and  even 
when  they  are  the  builders  they  usually 
make  separate  contributions  for  the  pur- 
pose. Generally  speaking,  they  are  only 
tenants  in  common  but  the  steamer,  in 
this  case,  belonged  to  the  partnership,  and 
throughout  the  rebellion  to  the  time  of 
capture  was  controlled  and  managed  by 
*  the  partners  in  the  enemy  country."  The 
William  Bagaley,  5  Wall.  377,  405,  18  L. 
Ed.  583.  See,  generally,  the  title  SHIPS 
AND  SHIPPING. 

87.  Receiving  profits  as  profits. — Mee- 
han  V.  Valentine,  145  U.  S.  611,  623,  36  L. 
Ed.  835. 

88.  Person  to  be  admitted  on  condition. 
— The  members  of  a  partnership  agreed 
to  admit  a  person  into  the  firm  on  the 
condition  that  the  company  should  be  in- 
corporated and  until  so  incorporated  no 
change  in  the  name  or  character  of  the 
firm  should  be  made  and  that  such  person 
should  pay  to  the  firm  a  certain  amount 
of  money.  The  stipulated  amounts  were 
paid.  It  was  held  that  as  this  did  not 
constitute  a  partnership,  such  party  had 
no  interest  in  its  assets  before  the  com- 
pany was  incorporated.  Drennan  v.  Lon- 
don Assur.  Co.,  113  U.  S.  51,  59,  28  L.  Ed. 
919,  affirmed  in  London  Assur.  Co.  v. 
Drennen,  116  U.  S.  461,  29  L.  Ed.  688. 

89.  Payment  of  claim  of  one  partner. 
— McCormick  v.  Gray,  13  How.  26,  14  L. 
Ed.  36. 
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the  partners,  to  the  discharge  of  his  own  separate  pre-existing  debts,  without 
the  express  or  implied  assent  of  the  other  parties;  and  it  makes  no  difference, 
in  such  a  case,  that  the  separate  creditor  had  no  knowledge,  at  the  time,  of  the 
fact  of  the  fund  being  partnership  property.*® 

3.  Amount  of  Profits  to  Which  Each  Partn^  Is  Entitled. — In  the 
absence  of  written  stipulations  or  other  evidence  showing  a  different  intention, 
partners  will  be  held  to  share  equally  both  profits  and  losses.*^  The  right  to 
participate  in  the  profits  may  be  lost  by  refusal  to  perform  the  duties  of  a 
partner.    It  may  well  be  considered  as  a  repudiation  of  the  partnership.'* ^ 

Extra  Compensation. — ^Where  partnerships  are  equal,  and  there  is  no 
stipulation  in  the  partnership  agreement  for  compensation  to  a  surviving  part-, 
ner  for  settling  up  the  partnership  business,  he  is  entitled  to  no  compensation. 
As  there  is  an  implied  obligation  on  every  partner  to  exercise  due  diligence  and 
skill,  and  to  devote  his  services  and  labors  for  the  promotion  of  the  common 
benefit  of  the  concem,*^   it  is   entirely  competent   for  them   to  determine,    as 


Right  to  control  possession^— Partners 
as  between  themselves  have  a  perfect 
right  to  control  the  possession  of  the 
partnership  funds,  and  determine  that  the 
whole,  or  any  part,  shall  go  into  the  pos- 
session of  either  partner.  Both  are  ulti- 
mately liable  for  the  debts,  and  whether 
one  or  other  member  of  the  firm  shall 
have  possession  of  the  fund,  either  under 
a  claim  as  creditor  of  the  firm,  or  other- 
wise, while  they  act  in  good  faith,  is  a 
matter  wholly  subject  to  their  control. 
McCormick  v.  Gray,  13  How.  26,  37,  14 
L.  Ed.  36. 

40.  Necessity  for  assent  of  copartners. 
—Rogers  v,  Batchelor,  12  Pet.  221,  9  L. 
Ed.   1063. 

"One  partner  cannot  apply  the  partner- 
ship funds  or  securities  to  the  discharge 
of  his  own  private  debt  without  their  con- 
sent; and  *  *  *  without  their  consent, 
their  title  to  the  property  is  not  divested, 
in  favor  of  such  separate  creditor,  whether 
he  knew  it  to  be  partnership  property  or 
not  In  short,  his  right  depends,  not  upon 
his  knowledge  that  it  was  partnership 
property,  but  upon  the  fact,  whether  the 
other  partners  had  assented  to  such  dis- 
position of  it,  or  not."  Rogers  v,  Batche- 
lor, 12  Pet.  221,  232,  9  L.  Ed.  1063. 

41.  Equal  shares. — Paul  v,  Cullum,  132 
U.  S.  539,  550,  33  L.  Ed.  430.  See,  also, 
Raphael  v.  Trask,  194  U.  S.  272,  277,  48 
L.  Ed.  973;  McMicken  v.  Webb,  6  How. 
292,  12  L.   Ed.  443. 

In  a  suit  for  a  dissolution  of  a  partner- 
ship and  for  an  accounting «  where  no 
fraudulent  representations  as  inducements 
to  the  formation  of  the  partnership  were 
alleged  to  have  been  made,  and  whatever 
objectionable  features  may  have  charac- 
terized the  defendant's  conduct  and  man- 
agement, a  scheme  to  defraud  his  copart- 
ners is  not  shown  to  have  existed,  it  was 
held  that  in  the  absence  of  satisfactory 
proof  that  losses  were  occasioned  by  his 
misconduct  or  that  the  want  of  success 
which  attended  the  business  was  trace- 
able to  that  cause,  complainants  should 
not  be  reinstated  at  his  expense  in  the 


same  position  as  if  they  had  not  entered 
upon  an  enterprise  which  turned  out  to 
be  unfortunate.  Oteri  v,  Scalzo,  145  U.  S. 
578,  592,  36  L.  Ed.  824. 

A  partner  who  furnished  capital, 
charged  in  a  case  strongly  indicating  in- 
justice, with  half  profits  in  favor  of  an- 
other of  inventive  genius,  and  whom  after 
valuable  discoveries  he  sought  to  get  rid 
of,  alleging,  even  with  truth,  intemperate 
habits  and  bad  character.  Ambler  v. 
Whipple,  20  Wall.  546,  22  L.  Ed.  403. 

Partner  wrongfully  *  excluded. — ^Where 
defendant,  who  was  a  member  of  a  part- 
nership undertook,  without  any  just  cause, 
to  exclude  his  partner,  from  an  interest  in 
a  valuable  contract,  in  which  they,  were 
equally  concerned,  and  to  take  in  another 
person  in  his  stead,  and  such  person 
knowing  that  defendant  could  not  right- 
fully exclude  his  partner,  conspired  with 
defendant  to  accomplish  that  purpose,  and 
undertook  to  appropriate  to  himself  the 
profits  of  the  contract  which  of  right  be- 
longed to  such  partner,  it  was  held  that 
such  partner  was  entitled  to  one-half  of 
the  profits  of  the  contract.  Pearce  v. 
Ham,  113  U.  S.  585,  593,  28  L.  Ed.  1067. 
See,  also,  Karrick  v,  Hannaman,  168 U.S. 
328,  42  L.   Ed.  484. 

42.  Refusal  to  perform  duties  of  part- 
ner.— ^Where  an  attorney  at  law  refuses 
to  act  as  a  partner,  or  to  perform  the 
functions  of  such  in  the  prosecution  of  a 
cause  which  has  been  intrusted  to  his 
firm,  and  repudiates  his  obligations,  he  is 
not  entitled  to  any  part  of  the  fees  sub- 
sequently earned  by  his  partners  in  the 
cause.  Denver  v.  Roane,  99  U.  S.  355,  25 
L.  Ed.  476. 

43.  Winding  up  the  business. — Denver 

V,  Roane,  99  U.  S.  355,  358,  25  L.  Ed.  476. 
See   post,   "Winding   Up    the    Business," 

VI,  /,  2. 

Where  law  partners  had  by  the  agree- 
ment provided  for  the  division  of  the  fees 
in  case  of  the  death  of  either  of  them, 
the  survivors  were  held  entitled  to  no  al- 
lowance for  winding  up  the  business, 
other  than  their  share    of    the    fees    as 
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between  themselves,  the  basis  upon  which  profits  shall  be%  divided  and  losses 
borne,  without  regard  to  their  respective  contributions,  whether  of  money, 
labor,  or  experience,  to  the  common  stock.  Such  matters  are  entirely  within  the 
discretion  of  parties  about  to  assume  the  relation  of  partners.** 

4.  Violation  of  Partnership  Agreement. — See  post,  "Using  Information 
or  Engaging  in  Business  for  Personal  Advantage,"  IV,  I.  See,  also,  ante, 
"Amount  of  Profits  to  Which  Each  Partner  Is  Entitled,"  IV,  E,  3. 

F.  Accounting  and  Settlement — 1.  In  General. — The  right  to  compel 
an  account  of  profits  in  equity  is  one  of  the  most  approved  criteria  of  the  ex- 
istence of  a  partnership.'**  After  a  partnership  contract  confessedly  against 
public  policy  has  been  carried  out,  and  money  contributed  by  one  of  the  part- 


specified  in  said  agreement.  Denver  v, 
Roane,  99  U.  S.  355,  358,  25  L.  Ed.  476. 

"An  objection  raised  by  several  other 
assignments  of  error  (particularly  the 
sixth,  seventh,  eighth,  nmth,  eighteenth, 
and  nineteenth)  is,  in  substance,  that  the 
court  erred  in  applying  to  a  partnership 
between  lawyers  and  claim  agents  the 
principles  of  the  law  of  commercial  part- 
nerships, in  regard  to  the  modes  of  settle- 
ment of  the  same  after  the  ^death  of  a 
partner,  and  in  regard  to  the  neglect  of 
the  business  of  such  a  firm  by  a  partner; 
that  by  the  decree  no  compensation  is  al- 
lowed to  the  survivors  for  carrying  on  the 
unfinished  business,  but  that  they  are  re- 
quired to  continue  it  as  well  for  them- 
selves as  for  the  benefit  of  the  deceased 
partner's  estate.  We  think  these  objec- 
tions to  the  decree  ought  not  to  be  sus- 
tained." Denver  v.  Roane,  99  U.  S.  355, 
358.  25  L.  Ed.  476.  See  post,  "Winding 
Up  the  Business,"  VI,  F,  2. 

44.  Determination  of  division  of  profits 
and  losses  by  agreement. — Paul  v,  Cul- 
lum,  132  U.  S.  539,  550,  33  L.  Ed.  430; 
Huntley  v.  Huntley,  114  U.  S.  394,  29  L. 
Ed.  130. 

Deduction  of  expenses. — Where  parties 
associated  in  trade  contract  that  one 
partner  shall  receive  a  certain  share  of 
the  profits  arising  from  the  sale  of  goods, 
deducting  "the  actual  expenses  that  may 
appertain  to  the  goods  themselves," 
taxes,  clerk  hire,  and  advertising  are  as 
clearly  chargeable  among  these  expenses 
as  storage,  commission  or  insurance.  Fos- 
ter V.  Goddard,  1  Black  506,  17  L.  Ed. 
228. 

Agreement  upon  dissolution^ — ^The  de- 
cree of  the  circuit  court  was  reversed  in 
Chouteau  v.  Barlow,  110  U.  S.  238,  28  L. 
Ed.  132,  on  a  question  of  fact,  as  to 
whether  an  agreement  of  a  certain  char- 
acter was  made  between  the  copartners  in 
a  firm,  on  its  dissolution,  as  to  the  interest 
which  the  copartners  should  have  in  the 
future  in  a  portion  of  its  assets.  See  post, 
"Dissolution,"  VI. 

46.  Right  to  accounting* — ^Pleasants  v, 
Fant.  22  Wall.  116,  120,  22  L.  Ed.  780.  See, 
also.  Bank  v,  CarroUton  Railroad,  11  Wall. 
624,  629,  20  L.  Ed.  82;  Kinsman  v.  Park- 
hurst,  18  How.  289,  15  L.  Ed.  385. 

"The  utmost  effect  that  can  be  given 
to  the  plaintiff's  evidence  is  that  he  had 


reason  to  expect  that  he  would  be  in- 
cluded as  a  part^  in  the  project  of  buy- 
ing bonds  and  bidding  at  the  sale  of  the 
railroads.  But  it  is  clear,  from  his  own 
evidence,  that  he  was  not  included  in  the 
actual  transaction.  He  furnished  no  part 
of  the  moneys  used,  and  is  not  shown  to 
have  contributed  any  special  or  peculiar 
information  important  to  the  syndicate. 
His  bill,  therefore,  is  filed  for  an  account 
of  a  partnership  or  enterprise  in  which  he 
really  did  not  participate.  His  remedy,  if 
he  is  entitled  to  any,  would  seem  to  be  an 
action  at  law  for  damages,  though  it  is 
difficult  to  see  that  there  was  any  con- 
sideration proceeding  from  him,  either  in 
money  contributed  or  in  personal  services 
of  any  kind,  out  of  which  a  legal  obliga- 
tion could  arise,  or  which  could  furnish 
a  measure  of  damages."  Farley  v.  Hill, 
150  U.  S.  572,  577,  37  L.  Ed.  1186. 

Where  suit  was  brought  by  the  execu- 
tor to  obtain  an  accounting  as  to  transac- 
tions between  a  deceased  person  and  the 
defendant  under  an  alleged  law  partner- 
ship, the  bill  was  dismissed  on  the  ground 
that  the  deceased  person  had  regarded  the 
agreement  as  never  having  gone  into  ef- 
fect or  as  having  been  canceled  and 
further  that  any  claim  under  the  agree- 
ment was  inconsistent  with  the  terms  of 
another  agreement  subsequently  executed. 
Davis  V.  Key,  123  U.  S.  79,  82,  31  L.  Ed. 
112. 

Where  there  is  an  agreement  between 
a  patentee  and  an  assignee  that  the  latter 
should  manufacture  the  machines  for  a 
certain  term- even  if  the  patent  be  invalid, 
that  does  not  so  taint  with  illegality  the 
sales  of  the  machines  by  the  assignee,  as 
to  affect  the  claim  of  the  assignor  to  an 
account  of  the  sales.  Kinsman  v.  Park- 
hurst.  18  How.  289,  15  L.  Ed.  385.  Sec, 
also,  Brooks  v.  Martin,  2  Wall.  70,  17  L. 
Ed.  732. 

A  party  coming  into  the  right  of  a 
partner,  whether  by  purchase  from  such 
partner  (no  matter  how  broad  the  lan- 
guage of  the  conveyance  may  be)  or  as 
his  personal  representative,  or  under  an 
execution  or  commission  of  bankruptcy, 
comes  into  nothing  more  than  an  interest 
in  the  partnership,  which  cannot  be 
tangible,  made  available,  or  be  delivered 
but  under  an  account  between  the  part- 
nership  and  the   partner.     Bank  v,   Car- 
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ners  has  passed  iato  other  forms — the  results  of  the  contemplated  operation 
completed — a  partner,  in  whose  hands  the  profits  are,  cannot  refuse  to  account 
for  and  divide  them  on  the  ground  of  the  illegal  character  of  the  original 
contract,*® 


ronton  Railroad,  11  Wall.  624,  20  L. 
Ed.   82. 

Where  it  appeared  that  a  business  was 
carried  on  for  two  years  which,  accord- 
ing to  a  partnership  agreement,  was  to  be 
for  a  term  of  five  years  and  that  the  de- 
fendant then  took  exclusive  possession  of 
the  business  of  the  partnership  and  car.- 
ried  on  the  business  profitably  and  for  his 
own  benefit  and  excluded  the  plaintiff 
from  any  participation  in  the  business  or 
the  profits,  and  the  defendant  the  year 
before  the  expiration  of  the  term  agreed 
upon  and  without  the  plaintiffs  knowl- 
edge or  consent  sold  out  all  the  property 
of  the  partnership,  it  was  held  that 
whether  the  partnership  should  or  should 
not  be  considered  to  be  dissolved  when 
the  defendant  ousted  the  plaintiff  and  as- 
sumed the  exclusive  possession  and  con- 
trol of  the  property  and  business,  the 
plaintiff  was  entitled  to  an  account  for  his 
share  of  the  property  and  the  profits.  Kar- 
rick  V,  Hannaman,  168  U.  S.  328,  42  L. 
Ed.  484. 

Statement  of  account. — In  stating  part- 
nership accounts,  where  one  partner  has 
had  entire  charge  of  the  business,  he  is 
to  be  debited  with  the  whole  capital 
placed  in  his  hands,  as  well  as  with  the 
proceeds  of  sales  realized  by  him.  If 
part  of  the  capital  consisted  of  stock, 
which  has  been  used  in  the  business,  or 
disposed  of  and  the  proceeds  charged 
against  him,  he  should  be  credited  with 
such  stock  as  a  disbursement,  to  the 
amount  at  which  it  was  originally  charged 
against  him.  Gunnell  v.  Bird,  10  Wall. 
304,  19  L.  Ed.  913. 

Decrees  reversed. — ^A  decree  of  a  per- 
petual injunction  on  suits  instituted  on 
the  common-law  side  of  the  circuit  court 
of  the  District  of  Columbia,  reversed,  and 
the  bill  dismissed;  the  accounts  between 
the  parties  having  been  erroneously  ad- 
justed in  the  circuit  court.  Nixdorff  v. 
Smith,  16  Pet.  132,  10  L.  Ed.  913. 

The  court  reverses  a  decree  where  the 
court  below  affirmed  a  report  of  a  master 
finding  (on  evidence  not  competent,  and 
in  the  face  of  answers  by  surviving  part- 
ners responsive  to  a  bill)  that  the  interest 
of  a  complainant's  intestate  in  a  partner- 
ship was  one-third,  the  answers  averring 
that  it  was  but  one-eighth.  Moore  v. 
Huntington,  17  Wall.  417,  21  L.  Ed.  642. 

Duty  of  court  to  pass  upon  items. — Ac- 
cording to  the  ordinary  proceedings  of  a 
court  of  chancery,  the  court  should  pass 
upon  each  item  of  an  account  reported 
by  a  master,  when  the  amount  actually 
received  by  a  party  is  in  controversy;  this 
is  necessary  to  enable  the  appellate  court 
to  pass  its  judgment  on  the  items  allowed, 
or  disallowed,  in  the  inferior  court.     But 


in  a  case  where  the  remaining  partners 
had  received  the  sum  claimed  from  them» 
beyond  the  debts  they  had  agreed  to  pay, 
it  mattered  not  how  much  more  they  had 
received;  and  such  a  case  does  not  re- 
quire a  statement  of  the  exact  amount; 
the  evidence,  and  accounts,  and  excep- 
tions, being  all  in  the  record  brought  into 
the  appellate  court,  the  court  can  de- 
termine whether  the  sum  mentioned  is 
proved  to  have  been  collected  or  not.  Kel- 
sey  V.  Hobby,  16  Pet.  269,  10  L.  Ed.  961. 

Discovery,  account  and  relief  in  equity. 
— On  the  dissolution  of  a  partnership,  in 
1822,  it  was  agreed  with  the  outgoing 
partners,  H.  and  B.,  that  the  debts  due  to 
the  partnership  should  be  collected  by  the 
remaining  partners,  K.  and  McI.,  and  the 
debts  due  by  the  partnership  should  be 
paid  by  them,  and  a  fixed  sum  should  be 
paid  to  H.  and  B.,  when  a  sufficient  sum 
was  collected  for  that  purpose,  beyond  the 
amount  of  the  debts  due  by  the  firm.  In 
1829,  K.  and  McI.  having  gone  on,  under 
this  agreement,  to  collect  the  debts  due 
to,  and  pay  the  debts  due  by,  the  partner- 
ship, H.  and  B.  filed  a  bill  in  the  circuit 
court  of  the  South  Carolina  district,  against 
K.  and  McI.,  charging  that  there  was  a 
surplus  of  the  partnership  effects,  after 
paying  all  the  debts,  sufficient  to  pay  them 
the  sum  which,  by  the  agreement  made 
on  the  dissolution  of  the  partnership,  was 
to  be  paid  to  them,  and  claiming  certain 
Bridge  bills,  which  were  to  be  delivered 
to  them;  and  prajring  for  an  account.  The 
circuit  court,  after  proceeding  in  the  case, 
the  accounts  having  been  frequently  be- 
fore a  master,  and  after  evidence  had  been 
taken,  made  a  decree  in  favor  of  H.  and 
B.,  for  a  certain  sum  of  money,  etc.,^  and 
the  defendants  appealed  to  the  supreme 
court.  It  was  contended  hy  the  appellants, 
that  the  circuit  court,  sittmg  in  chancery, 
had  no  jurisdiction  beyond  that  of  com- 
pelling a  discovery  of  the  amount  which 
K.  and  McI.  had  received  under  the  agree- 
ment; and  that  if  anything  was  found  due 
to  H.  and  B.,  they  were  bound  to  resort 
to  their  action  at  law,  on  the  covenant, 
entered  into  at  the  dissolution  of  the 
partnership,  to  recover  it.  This  is  a  clear 
case  for  relief,  as  well  as  for  discovery,  in 
chancery;  H.  and  B.  were  entitled  to  an 
account;  and  if,  upon  that  account,  any- 
thing was  found  to  be  due  to  them,  they 
were,  upon  well-settled  chancery  prin- 
ciples, entitled  to  relief  also.  Kelsey  v. 
Hobby,  16  Pet.  269,  10  L.  Ed.  961. 

46.  Contract  against  public  policy. — 
Brooks  V.  Martin,  2  Wall.  70,  17  L.  Ed. 
732.  Compare  McMullen  v.  Hoffman,  174 
U.   S.  639,  654,  43   L.   Ed.   1117. 

If  a  contract  by  one  partner  to  refrain 
from  the  manufacture  of  patented  articles 
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2.  By  Arbitration. — ^The  submission  of  complicated  accounts  to  arbitration 
is  lawful .^"^ 

6,  Ziien  of  Partner. — "Whilst  the  partnership  lasts,  the  lien  attaches  to 
everything  that  can  be  considered  partnership  property,  and  is  not  therefore 
lost  by  the  substitution  of  new  stock  for  old.  Further,  on  the  death  or  bank- 
ruptcy of  a  partner,  his  lien  continues  in  favor  of  his  representatives  or  as- 
signees, and  does  not  terminate  until  his  share  has  been  ascertained  and  pro- 
vided for  by  the  other  partners.  But  after  the  partnership  is  dissolved,  the 
lien  is  confined  to  what  was  partnership  property  at  the  time  of  the  dissolution, 
and  does  not  extend  to  what  may  have  been  subsequently  acquired  by  the  per- 
sons who  continue  to  carry  on  the  business."*®  Where  a  partnership  was  in- 
corporated, and,  by  due  conveyances  of  the  interests  of  all  parties  interested  the 
entire  property  and  assets  of  the  partnership  were  conveyed  to  and  vested  in 
the  corporation,  the  debts  and  liabilities  of  the  firm  thereupon  became  the  debts 
and  liabilities  of  the  company.  The  property  ceased  to  be  partnership  prop- 
erty and  became  consolidated  in  a  unity  of  interest  in  the  corporation.  The 
partners  ceased  to  be  partners  and  became  holders  of  shares  in  the  capital  stock 
of  the  company;  their  lien  as  partners  ceased  when  their  character  of  stock- 
holders began.*^  Such  a  corporation  cannot  be  considered  as  having  taken  the 
property  subject  to  all  partnership  equities  against  it  and  debts  due  to  members 
of  the  partnership  have  no  priority  over  debts  due  the  creditors  of  the  cor- 
poration.'^*^ 

H.  Sale  to  Copartner. — ^Where  one  partner  is  present  in  sole  charge  of 
the  business,  while  the  other  is  at  a  distance,  in  order  to  sustain  a  sale  of  the 
absent  partner's  interest  it  must  be  made  to  appear  that  the  price  paid  approx- 
imates a  fair  consideration  for  the  thing  purchased,  and  that  all  the  information 


could  not  be  enforced,  as  being  against 
public  policy,  this  would  a£Ford  no  answer 
to  a  claim  for  an  account  of  profits  ac- 
tually realized  by  prosecuting  the  business, 
there  being  no  connection  between  the  ille- 
gal stipulation  and  the  profits  of  the  busi- 
ness. Kinsman  v,  Parkhurst,  18  How.  289, 
293,  15  L.  Ed.  385.  Compare  McMullen  v. 
Hoffman,  174  U.  S.  639,  654,  43  L.  Ed. 
1117. 

47.  ArbitratioiL — In  the  settlement  of 
complicated  partnership  accounts  by 
means  of  an  arbitrator,  Bispham  was 
charged  with  one-half  of  certain  custom 
house  bonds,  which  Archer,  the  other 
partner,  was  liable  to  pay,  and  which  ob- 
ligations had  been  incurred  on  partner- 
ship accounts.  There  was  a  reservation  in 
the  settlement  as  to  certain  liabilities,  but 
this  one  was  not  included.  Archer's  es- 
tate was  afterwards  exonerated  from  the 
payment  of  these  bonds  by  a  decision  of 
the  federal  supreme  court,  reported  in  9 
How.  83.  A  bill  cannot  be  brought  by 
Bispham  against  Archer's  executor  to  re- 
fund one-half  of  the  amount  of  the  bonds, 
upon  the  ground  that  Archer  had  never 
paid  it  The  reference  to  an  arbitrator 
was  lawful,  and  his  award  included  many 
items  which  were  the  subject  of  estimates. 
It  was  accepted  as  perfectly  satisfactory, 
and  acquiesced  in  as  such  until  long  after 
the  death  of  Archer.  No  fraud  or  mis- 
take is  charged  in  the  bill,  and  if  an  er- 
ror of  judgment  occurred,  by  which  the 
chance  was  overrated  that  the  custom 
house   bonds   would  be  enforced  against 


Archer,  this  does  not  constitute  a  ground 
for  the  interference  of  a  court  of  equity. 
Bispham  v.  Price,  15  How.  162,  14  L.  Ed. 
644. 

Where  two  partners  assigned  all  their 
partnership  property  to  a  trustee  with 
certain  instructions  how  to  dispose  of  it, 
and  afterwards  agreed  between  them- 
selves to  appoint  an  arbitrator,  recogniz- 
ing in  their  bonds  the  directions  given  to 
the  trustee,  the  arbitrator  had  no  right 
to  deviate  from  these  directions,  and 
make  other  disposition  of  the  property. 
The  reason  given  by  the  arbitrator,  that 
he  preferred  creditors  before  awarding^  a 
certain  sum  to  one  of  the  partners  is  in- 
sufficient. Nor  had  the  arbitrator  a  right 
to  depart,  in  any  particular,  from  the  ar- 
rangement of  the  property  which  the  part- 
ners had  designated  in  their  deed  to  the 
trustee.  McCormick  v.  Gray,  13  How. 
66,  14  L.  Ed.  36. 

Submission  by  one  partner. — As  to  sub- 
mission by  one  partner,  see  the  title  AR- 
BITRATION AND  AWARD,  vol.  2,  p. 
469.  See,  also,  Hall  v.  Lanning,  91  U.  S. 
160,  23  L.  Ed.  271. 

48.  Lien  of  partner. — Lindley  on  Part- 
nership, pp.  700-702;  Hoyt  v.  Spraguc,  103 
U.  S.  613,  625,  26  L.  Ed.  585.  See,  also, 
post,  "Rights  and  Priorities  of  Creditors," 
V,  H. 

49.  Francklyn  v.  Spraguc,  121  U.  S.  215, 
227,  30  L.  Ed.  936,  approving  Hoyt  v^ 
Sprague,  103  U.  S.  613,  26  L.  Ed.  585. 

50.  Francklyn  v.  Sprague,  121  U.  S.  215, 
30  L.  Ed.  936. 
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in  the  possession  of  the  purchaser  necessary  to  enable  the  seller  to  form  a  sound 
judgment  of  the  value  of  what  he  sells  should  be  communicated  by  the  buyer  to 
him." 

I.  Using  Information  or  Engaging  in  Business  for  Personal  Advan- 
tage.— The  law  exacts  good  faith  and  fair  dealing  between  partners,  to  the 
exclusion  of  all  arrangements  which  could  possibly  affect  injuriously  the  profits 
of  the  concern.  Neither  by  open  fraud  nor  concealed  deception,  nor  by  any 
contrivance  masking  his  actual  relations  to  the  firm,  can  a  member  of  it,  or  an 
agent  of  it,  be  permitted  to  hold  to  his  own  use  acquisitions  made  in  disregard 
of  those  relations,  either  as  partner  or  agent.*^*  Each  partner  is  the  agent  of  his 
copartners  in  all  transactions  relating  to  partnership  business,  and  is  forbidden 


51.  Sale  to  copartner. — Patrick  v.  Bow- 
man, 149  U.  S.  411,  414,  37  L.  Ed.  790.  See, 
generally,  the  title  MINES  AND  MIN- 
ERALS, vol.  8,  p.  364. 

A  bill  was  filed  in  equity  by  one  Bow- 
man and  against  one  Patrick  to  rescind 
the  sale  by  Bowman  to  Patrick,  his  then 
partner,  and  for  an  account  of  profits  re- 
ceived by  Patrick  from  an  interest  in  cer- 
tain mines.  The  facts  of  the  case  were 
substantially  as  follows:  In  February, 
1822,  Bowman  then  a  resident  of  St.  Louis, 
was  temporarily  in  Leadville  on  legal 
business  as  attorney  iFor  Patrick.  Bow- 
man visited  certain  mining  property  and 
on  February  17,  1882,  an  agreement  was 
entered  into  between  the  owners  of  the 
mines  and  Bowman  &  Patrick  by  which 
the  latter  undertook  in  consideration  of 
an  undivided  one-half  of  the  property  to 
sink  a  shaft,  to  obtain  patents  and  com- 
mence work  within  thirty  days  of  the  con- 
tract. Bowman  &:  Patrick  were  between 
themselves  to  be  equal  partners  in  the 
venture,  each  paying  one-half  of  the  ex- 
penses. Patrick,  livm^  in  Leadville,  was 
to  superintend  the  sinking  of  the  shaft  and 
keep  Bowman  advised  of  all  that  should 
happen  in  the  partnership  venture.  In 
March,  1882,  and  for  some  time  afterwards 
Patrick  was  indebted  to  Bowman  for 
money  advanced  by  him  on  account  of» 
certain  legal  business  then  in  his  charge. 
Bowman  returned  to  St.  Louis  and  did  not 
meet  Patrick  again  until  June  19th  when 
they  had  a  settlement,  at  which  Bowman 
exhibited  a  willingness  to  sell  out  his  in- 
terest to  Patrick.  A  correspondence, 
both  by  letter  and  telegram,  began  soon 
after  that  date,  which  resulted  in  a  deed 
by  Bowman  of  his  entire  interest  in  the 
property.  The  bill  filed  was  dismissed 
on  the  ground  that  the  interest  of  the  two 
partners  had  been  completely  settled. 
Patrick  V.  Bowman,  149  U.  S.  411,  37  L. 
Ed.  790. 

The  case  of  Brooks  v.  Martin,  %  Wall. 
70,  17  L.  Ed.  732,  quotes  1  Story's  Equity, 
§  323,  to  the  effect  that  "if  a  partner  who 
exclusively  superintends  the  business  and 
accounts  of  the  concern  by  concealment 
of  the  true  state  of  the  accounts  and 
business,  purchase  the  share  of  the  other 
partner  ifor  an  inadequate  price,  by  means 
of  such  concealment,  the  purchase  will  be 
held   void."     It  is  further  stated  in  the 


opinion:  "We  lay  down,  then,  as  appli- 
cable to  the  case  before  us,  and  to  all 
other  of  like  character,  that  in  order  to 
sustain  such  a  sale,  it  must  be  made  to  ap- 
pear, first,  that  the  price  paid  approxi- 
mates reasonably  near  to  a  fair  and 
adequate  consideration  for  the  thing  pur- 
chased; and,  second,  that  all  the  informa- 
tion in  possession  of  the  purchaser,  which 
was  necessary  to  enable  the  seller  to 
form  a  sound  judgment  of  the  value  of 
what  he  sold,  should  have  been  com- 
municated by  the  former  to  the  latter." 

52.  Good  faith  and  fair  dealing. — Kim- 
berly  v.  Arms,  129  U.  S.  512,  628,  32  L. 
Ed.  764. 

"One  partner  cannot,  directly  or  in- 
directly, use  partnership  assets  for  his 
own  benefit;  *  *  *  he  cannot,  in  conduct- 
ing the  business  of  a  partnership,  take 
any    profits     clandestinely     for     himself; 

*  *  *  he  cannot  carry  on  the  business  of 
the  partnership  for  his  private  advantage; 

*  ♦  *  he  cannot  carry  on  another  business 
in  competition  or  rivalry  with  that  of  the 
firm,  thereby  depriving  it  of  the  benefit^  of 
his  time,  skill,  and  fidelity  without  being 
accountable  to  his  copartners  for  any 
profit  that  may  accrue  to  him  therefrom; 

*  ♦  *  he  cannot  be  permitted  to  secure  for 
himself  that  which  it  is  his  duty  to  obtain, 
if  at  all,  for  the  firm  of  which  he  is  a 
member;  nor  can  he  avail  himself  of 
knowledge  or  information,  which  may  be 
properly  regarded  as  the  property  of  the 
partnership,  in  the  sense  that  it  is  avail- 
able or  useful  to  the  firm  for  any  purpose 
within  the  scope  of  the  partnership  busi- 
ness." Latta  V.  Kilbourn,  150  U.  S.  524, 
541,  37  L.  Ed.  1169. 

Violation  of  agreement. — "In  Dean  v, 
McDowell,  8  Ch.  D.  345,  one  of  the  stipu- 
lations in  the  articles  of  copartnersnip 
was  that  'said  C.  A.  McDowell  should 
diligently  and  faithfully  employ  himself 
in  and  about  the  business  of  the  partner- 
ship, and  carry  on  and  conduct  the  same 
to  the  greatest  advantage  of  the  partner- 
ship,' and  by  another  article  it  was  stipu- 
lated that  neither  partner  should  'either 
alone  or  with  another  person,  either  di- 
rectly or  indirectly,  engage  in  any  trade 
or  business,  except  upon  the  account  and 
for  the  benefit  of  the  partnership.'  The 
business  of  the  firm  was  to  deal  as  mer- 
chants and  brokers  in  selling  the  produce 
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to  traffic  therein  for  his  own  advantage,  and  if  he  does,  will  be  held  accountable 


of  salt  works  on  commission,  and  during 
its  existence  McDowell  clandestinely  pur- 
chased a  share  in  a  firm  of  salt  manufac- 
turers,    A  bill  was  filed    by     the     other 
partner  for  an  account  of  the  profits  fe-* 
alized  in  the  new  business,  and  it  was  held 
by  the  master  of  the  rolls  that  the  bill 
could  not  be  sustained.     On  appeal  this 
judgment    was    affirmed.      Lord     Justice 
James,  after  stating  the  general  principles 
of  partnership   law,  said:     'The  business 
which  the  defendant  has  entered  into  was 
that  of  manufacturing  salt,  which  was  to 
be  the  subject  matter  of  the  trade  of  the 
first  firm.     If  in  that  he  had  in  any  way 
deprived  the  -firm  of  any  profits  they  other- 
wise would  have  made — if  by  his  joining 
in  the  partnership  for  the  manufacture  he 
had  diverted  the  goods  from  the  firm  in 
which  he  was   a  partner   to  some    other 
firm.  I  can  see  that  that    would     be     a 
breach  of  his  duty;  but  it  is  not  pretended 
or  alleged  that  any  alteration  took  place 
in  the  business  of  the  firm  by  reason  of 
his  having  become  a   shareholder  in  the 
other  busmess.     It  is  not  pretended  that 
there  was  any  alteration  in  the  commis- 
sion or   ansrthing    else.     Every  thing  re- 
mained exactly  as  it  was,  so  that  it  can- 
not be  suggested  that  there  was  a  farth- 
ing's worth  of  actual  damage  done  to  the 
original  firm  by  reason  of  his  having  be- 
come a  shareholder  in  the  works  which  pro- 
duced the  thing  in  which  the  firm  traded. 
Under  these  circumstances  it  seems  to  me 
that  we  cannot   say  his  profit  from   the 
new  business  was  a  benefit  arising  out  of 
his  partnership  with  the  plaintiffs.    It  was 
not  a  benefit  derived  from  his  connection 
with  the  partnership,  or  a  benefit  in  re- 
spect of  which  he  was  in  a  fiduciary  re- 
lation to  the  partnership.    His  relation  to 
the  partnership   in   this   respect  was   the 
same  as  an  ordinary    covenantor     to     a 
covenantee  in  respect  of  any  other  cove- 
nant which  is  broken.    It  was  a  covenant 
by  a  partner  with  a  copartner,  a  covenant 
that  he  would   not   do  something   which 
night  result  in  damage.    But  it  was  not  a 
covenant,  in  my  view,  which  was  in  any 
way  connected  with  the  fiduciary  relations 
between  the   parties.     That   being   so,   it 
seems  to  me  that  the  master  of  the  rolls 
was  right  in  saying  that  you  cannot  ex- 
tend the  cases  with  regard  to  a  share  in 
the  profits  to  a  case  in  which,  as  between 
the  parties,  there  really  was  nothing  but 
a  breach  of  covenant,  which  in  truth  did 
pot  result,  and  could  not  have   resulted, 
ffl  the  slightest  loss   to   the  partnership, 
unless  it  could  have  been  shown  that  it 
led  to  the  covenantor  neglecting  the  busi- 
ness of  the  partnership,  and  devoting  him- 
self to  other  business,  and  diverting  his 
time  and  attention  from  the  business   to 
which  it  was  his  duty  to  attend.'     These 
^^s,  which    were   concurred   in   by  the 
other  members  of  the  court,  are  directly 


in  point  in  the  present  case,  which,  in 
principle,  cannot  be  distinguished  from  the 
case  there  under  consideration."  Latta  v. 
Kilbourn,  150  U.  S.  524,  548,  37  L.  Ed. 
116&. 

The  violation  of  an  undertaking  to  give 
to  the  firm  or  his  associate  the  oppor- 
tunity or  option  to  engage  in  any  par- 
ticular transaction,  not  within  the  scope 
of  the  firm's  business,  will  not  entitle  the 
partners  to  convert  the  partner  so  under- 
taking into  a  constructive  trustee  in  re- 
spect to  the  profits  realized  therefrom. 
Latta  V.  Kilbourn,  150  U.  S.  524,  37  L. 
Ed.  1169. 

If  a  stipulation  between  partners  could 
be  construed  into  an  agreement  that  no 
partner  should  engage  in  the  buying  and 
selling  of  real  estate  on  his  own  account, 
that  would  not  entitle  the  other  members 
of  the  firm  to  share  the  profits  made  by 
one  partner  in  real  estate  speculations 
without  having  first  secured  the  consent 
of  his  copartners  to  his  engaging  therein. 
Latta  V,  Kilbourn,  150  U.  S.  524,  546,  37 
L.  Ed.  1169. 

An  agreement  to  furnish  information  as 
to  bargains  in  real  estate  and  give  co- 
partners  the  option  of  taking  benefit  of 
such  bargains  amounts  simply^  to  an 
agreement  for  future  partnership  in  such 
properties  as  might  be  specially  selected 
for  speculation.  It  is  well  settled  in  such 
cases  that  no  partnership  takes  place  un- 
til the  contemplated  event  actually  occurs. 
Latta  V,  Kilbourn,  150  U.  S.  624,  37  L. 
Ed.   1169. 

The  court  in  the  case  of  Latta  v,  Kil- 
bourn, 150  U.  S.  524,  547,  37  L.  Ed.  1169. 
quotes  with  approval  the  case  of  Murrell 
z/.  Murrell,  33  La.  Ann.  1233,  as  it  was 
held  that  a  partner  who,  in  violation  of 
the  act  of  partnership,  enters  into  another 
firm,  does  not  thereby  give  the  right  to 
his  original  copartner  to  claim  a  share  in 
the  profits  of  the  new  firm.  The  violation 
of  the  agreement  may  give  rise  to  an  ac- 
tion for  damages,  but  inasmuch  as  the 
original  copartner  could  not  be  held,  with- 
out his  consent,  for  the  debts  of  the  new 
firm,  he  cannot  claim  to  be  made  a  part- 
ner therein. 

Renewal  of  lease. — ^The  supreme  court 
cites  with  approval  the  case  of  Mitchell 
V.  Reed,  61  N.  Y.  123,  which  held  that  one 
member  of  a  partnership  could  not,  dur- 
ing its  existence,  without  the  knowledge 
of  his  copartners,  take  a  renewal  of  a  lease 
for  his  own  benefit  of  premises  leased  by 
the  firm,  upon  which  it  had  made  valuable 
improvements  and  enhanced  their  rental 
value,  although  the  term  of  the  renewed 
lease  did  not  begin  until  the  termination 
of  the  partnership.  Kimberly  v.  Arms,  129 
U.  S.  512,  528,  32  L.  Ed.  764. 

Assignee  of  patent. — The  assignee  of  a 
patent  cannot  legally  purchase  the  out- 
standing claim  of  a  third  person,  and  set 
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ior  all  profits .**  But  beyond  the  line  of  the  trade  or  business  in  which  the  firm 
is  engaged,  there  is  no  restraint  on  a  partners'  right  to  traffic.  As  one  partner 
has  no  authority  to  bind  the  firm  outside  of  their  ordinary  business,  he  cannot 
of  course  be  held  liable  to  account,  should  he  make  a  profitable  adventure  in  a 
matter  not  legitimately  connected  with  the  business  of  the  firm.  The  difficulty 
generally  is,  to  ascertain  what  acts  are  within  the  scope  of  the  particular  trade 
or  business.*** 

J.    Pajrment  of  Taxes. — It  has  been  held  the  duty  of  one  partner  who  is 
in  possession  and  use  of  partnership  property  to  pay  the  taxes  thereon.*** 

V.  Belation  to  Third  Persons. 
A.    In  Oeneral. — In  all  mercantile  transactions  the  act  of  one  joint  partner 
in  matters  relating  to  their  joint  trade  should  be  deemed  the  act  of  both,  al- 


it  up  against  the  patentee  with  whom  he 
had  an  existing  agreementj  in  the  nature 
of  a  copartnership.  Kinsman  v.  Park- 
hurst,  18  How.  289,  15  L.   Ed.  386. 

0S.  Accotintable  tor  profits^— Wheeler  v. 
Sage,  1  Wall.  518,  528,  17  L.  Ed.  646. 

64.  Trading  outside  line  of  partnenhip 
1>U8ine88.--Wheeler  v.  Sage,  1  Wall.  518, 
528,  17  U  Ed.  646. 

"It  is  well  settled  that  a  partner  may 
traffic  outside  of  the  scope  of  the  firm's 
business  for  his  own  benefit  and  advan- 
tage, and  without  going  into  the  authorities 
it  is  sufficient  to  cite  the  thoroughly  con- 
sidered case  of  Aas  v,  Benham,  2  Ch.  D. 
1891,  244,  255,  in  which  it  was  sought  to 
make  one  partner  accountable  for  profits 
realized  from  another  business,  on  the 
ground  that  he  availed  himself  of  informa- 
tion obtained  by  him  in  the  course  of  his 
partnership  business,  or  by  reason  of  his 
connection  of  the  firm,  to  secure  individual 
advantage  in  the  new  enterprise.  It  was 
there  laid  down  by  Lord  Justice  Lindley 
that  if  a  member  of  a  i>artnership  firm 
avails  himself  of  information  obtained  by 
him  in  the  course  of  the  transaction  of 
the  partnership  business,  or  by  reason  of 
his  connection  of  the  firm,  for  any  pur- 
pose within  the  scope  of  the  partnership 
business,  or  for  any  purpose  which  would 
compete  with  the  partnership  business,  he 
is  liable  to  account  to  the  firm  for  any 
benefit  he  may  have  obtained  from  the  use 
of  such  information;  but  if  he  uses  the 
information  for  purposes  which  are  wholly 
without  the  scope  of  the  partnership  busi- 
ness, and  not  competing  with  it,  the  firm 
is  not  entitled  to  an  account  of  such  bene- 
fits." Latta  V.  Kilbourn,  150  U.  S.  524, 
549,  37  L.  Ed.  1169. 

"It  was  further  laid  down  in  that  case, 
in  explanation  of  what  was  said  by  Lord 
Justice  Cotton  in  Dean  v.  McDowell,  ubi 
supra,  that  'it  is  not  the  source  of  the  in- 
formation, but  the  use  to  which  it  is  ap- 
plied, which  is  important  in  such  matters. 
To  hold  that  a  partner  can  never  derive 
any  personal  benefits  from  information 
which  he  obtains  as  a  partner  would  be 
manifestly  absurd;'  and  it  was  said  by 
Lord  Justice  Bowen  that  the  character  of 
information  acquired  from  the  partner- 
ship transfiction,  or  from  connection  with 


the  firm,  which  the  partner  might  not  use 
for  his  private  advantage,  is  such  infor- 
mation as  belongs  to  the  partnership  :n 
the  sense  of  propertv  which  is  valuable  to 
the  partnership,  and  in  which  it  has  a 
vested  right."  Latta  v,  Kilbourn,  150  U. 
S.  524,  550,  37  L.  Ed.  1169. 

Where  a  firm,  whose  business  was  ''a 
general  produce  business,"  owned  a  mort- 
gage on  reial  estate,  which  real  estate  it- 
self the  firm  was  desirous  to  purchase 
under  the  mortgage,  and  intrusted  the 
subject  generally  to  one  of  the  firm,  held, 
that  the  legal  obligation  of  the  partner 
intrusted  being  onl^  to  get  payment  of 
the  mortgage,  he  might  make  an  arrange- 
ment for  his  own  benefit  with  a  third  per- 
son, without  the  knowledge  of  his  part- 
ners, by  which  such  third  persons  should 
buy  the  mortgaged  estate,  giving  him,  the 
intrusted  partner,  an  interest  in  \t\  and 
if  the  mortgage  debt  was  fully  paid  by 
such  partner  into  the  firm  account,  that 
there  was  no  breach  of  partnership  or 
other  fiduciary  relation  in  the  transaction; 
or,  at  least,  that  no  other  partner  could 
recover  from  him  a  share  of  profits  made 
by  a  sale  of  the  real  estate;  all  parties 
alike  having  been  originally  engaged  in 
a  scheme  to  get  the  real  estate  by  de- 
preciating its  value  through  a  process  of 
entering  a  judgment  for  a  large  nominal 
amount,  and  by  deceiving  or  "bluffing  oflf' 
other  creditors.  Wheeler  v.  Sage,  1  Wall. 
518,  17  L.  Ed.  646. 

66.  Payment  of  taxes. — Chapin  v. 
Strecter,  124  U.  S.  360,  31  L.  Ed.  475. 

In  the  case  of  Chapin  v,  Strceter,  124 
U.  S.  360,  31  L.  Ed.  475,  it  was  held  that 
the  duty  of  one  partner,  who  was  in  pos- 
session of  the  partnership  property  and  in 
use  of  it  at  the  time,  to  have  paid  the 
taxes,  and  further  it  was  no  defense  that 
his  copartner  stated  that  if  he  paid  the 
whole  taxes  he  would  not  allow  it  in  the 
settlement  of  their  partnership  affairs. 

Where  plaintiff  and  defendant  were  co- 
partners in  the  business  of  keeping  a 
hotel,  each  owning  an  undivided  one-half 
of  the  hotel  and  furniture  and  the  part- 
nership was  dissolved  and  defendant 
rented  of  plaintiff  his  one-half  and  allowed 
the  property  to  be  sold  for  taxes  and 
rented   the  property  from  the  purchaser 
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though  it  be  the  signing  of  bills  of  exchange,  receipts,  etc.  But  these  matters 
must  be  confined  to  such  acts  and  writings  as  are  of  a  mercantile  nature  such 
as  are  usually  and  necessarily  done  in  the  course  of  trade,  and  without  which 
the  business  of  the  partnership  could  not  be  conveniently  carried  on.***  All 
partners  are  liable  as  partners  upon  contracts  made  by  any  of  them  with  third 
persons  within  the  scope  of  the  partnership  business,-*^  and  even  an  express 
stipulation  between  them  that  one  shall  not  be  so  liable,  though  good  between 
themselves,  is  ineffectual  as  against  third  persons.*^®     fhe  signature  of  one  of 


and  paid  rent  to  him,  it.  was  held  in  an  ac- 
tion for  rent  by  his  copartner  that  he  was 
not  entitled  to  credit  for  the  rent  paid  to 
the  purchaser.  Chapin  v.  Streeter,  124 
U.  S.  360,  31  L.  Ed.  475. 

58.  Act  of  one  partner. — Gerard  v. 
Basse,  1  Dall.  119,  1  L.  Ed.  63.  See,  also, 
Pleasants  v.  Meng,  1  Dall.  380,  389,  1  L. 
Ed  185. 

A.  lent  to  B.  &  C.  a  certain  sum  of 
money,  whether  for  themselves  or  for  a 
firm  of  which  all  parties  were  members, 
was  a  matter  not  clear.  The  money  was, 
however,  in  fact,  put  in  the  firm  by  B. 
&  C.  An  agreement  was  subsequently 
made,  by  all  the  partners,  reciting  that 
some  had  advanced  money  beyond  their 
shares,  and  agreeing  that  each  should 
make  a  statement  of  what  he  had  ad- 
vanced, and  that  the  accounts  so  ren- 
dered and  agreed  upon  should  remain 
capital  stock,  and  that  partner's  stock  in 
the  partnership.  On  the  trial  evidence 
being  given,  on  the  one  hand,  tending  to 
show  that  in  a  statement  furnished  by  A. 
in  professed  pursuance  of  the  agreement, 
he  had  not  included  this  money  lent  to  B. 
&  C,  and  on  the  other  that  at  the  time  of 
the  agreement  he  had  agreed  that  he 
would  put  it  in,  an  instruction  was  held 
to  be  correct  which  told  the  jury,  that  if 
at  the  time  of  the  agreement  between  the 
partners,  A.  had  assented  to  treat  this 
money  as  an  advance  and  to  fund  it,  B.  &  C. 
would  not  remain  personally  liable  on  the 
original  loan,  if  it  had  in  truth  been  made 
to  them  personally;  and  that  the  fact  that 
A.  did  not  include  the  amount  in  his  state- 
ment of  advances  made  was  not  material, 
provided,. as  already  said,  that  at  the  time 
of  the  agreement  he  had  in  fact  agreed 
to  include  it.  Gregg  v.  Moss,  14  Wall. 
564,  20  L.  Ed.  740. 

Joint  owner  of  vesseL — Although  no 
partnership  may  exist  between  them,  yet 
where  two  persons  are  joint  owners  of  a 
vessel  against  which  a  claim  exists  for 
nondelivery  of  cargo,  and  one  gives  a 
note  in  the  joint  name  for  a  balance 
agreed  on  as  due  for  such  nondelivery — 
the  other  party  being  aware  of  the  mak- 
ing of  the  note,  and  of  the  consideration 
for  which  it  was  given,  and  making  no 
dissent  from  the  act  of  his  co-owner — 
such  note  cannot  be  repudiated  by  such 
other  party,  he  having  bought  out  the 
share  of  his  co-owner  in  the  vessel  and 
agreed  to  pay  her  debts  and  liabilities. 
Newell  r.  Nixon,  4  Wall.  572,  18  L.  Ed. 
805. 


Partnerships  in  Louisiana. — ^According 
to  the  law  of  Louisiana,  the  partnership  in 
this  case  being  an  ordinary  one,  as  dis- 
tinguished from  those  which  are  commer- 
cial, each  partner  is  only  bound  individu- 
ally for  his  ^are  of  the  partnership 
debts;  but  to  that  extent  a  debt  con- 
tracted by  one  partner,  even  without  au- 
thority of  the  others,  binds  them,  if  it  be 
proved  that  the  partnership  was  benefited 
by  the  transaction.  Beauregard  v.  Case, 
91  U.  S.  134,  23  L.  Ed.  263. 

67.  All  partners  liable. — Meehan  v. 
Valentine,  145  U.  S.  611,  623,  36  L*  Ed. 
835. 

Responsibility  for  all  debts.— A  person 
who  shares  in  the  profits,  although  his 
name  may  not  be  in  the  firm,  is  respon- 
sible for  all  its  debts.  Winship  v.  United 
States  Bank,  5  Pet.  529,  561,  8  L.  Ed. 
216. 

68.  "Some  of  the  principles  applicable 
to  the  question  of  the  liability  of  a  part- 
ner to  third  persons  were  stated  by  Chief 
Justice  Marshall  in  a  general  way  as  fol- 
lows: 'The  power  of  an  agent  is  limited 
by  the  authority  given  him;  and  if  he 
transcends  that  authority,  the  act  cannot 
affect  his  principal;  he  acts  no  longer  as 
an  agent.  The  same  principle  applies  to 
partners.  One  binds  the  others  so  far 
only  as  he  is  the  agent  of  the  others.*  *A 
man  who  shares  in  the  profit,  although 
his  name  may  not  be  in  the  firm,  is  re- 
sponsible for  all  its  debts.'  'Stipulations 
(restricting  the  powers  of  partners)  may 
bind  the  partners,  but  ought  not  to  affect 
those  to  whom  they  are  unknown,  and 
who  trust  to  the  general  and  well-estab- 
lished commercial  law.'"  Meehan  v. 
Valentine,  145  U.  S.  611,  618,  36  L.  Ed. 
835.  See  post,  "Effect  of  Agreements  be- 
tween  Partners,"  V,  B. 

Fraudulent  misrepresentations. — "If,  in 
the  conduct  of  partnership  business,  and 
with  reference  thereto,  one  partner  makes 
false  or  fraudulent  misrepresentations  of 
fact  to  the  injury  of  innocent  persons  who 
deal  with  him  as  representing  the  firm,  and 
without  notice  of  any  limitations  upon  his 
general  authority;  his  partners  cannot  es- 
cape pecuniary  responsibility  therefor  upon 
the  ground  that  such  misrepresentations 
were  made  without  their  knowledge.  This 
is  especially  so  when,  as  in  the  case  be- 
fore us,  the  partners,  who  were  not  them- 
selves guilty,  of  wrong,  received  and  ap- 
propriated the  fruits."  Strang  v.  Bradner, 
114  U.  S.  555,  561,  29  L.  Ed.  248. 

Sale  of  grain. — A  contract  of  partner- 
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the  partners  is  a  sufficient  signing  to  charge  the  firm.^* 

B.  Effect  of  Agreements  between  Partners. — Whenever  credit  is  given 
to  the  firm,  within  the  scope  and  objects  of  the  partnership,  and  in  the  course 
of  its  trade  and  business,  whether  the  partnership  be  of  a  general  or  limited 
nature,  it  will  bind  all  the  partners,  notwithstanding  any  secret  stipulations  or 
reservations  between  themselves,  which  are  unknown  to  those  who  give  the 
credit.»o 


ship  contemplated  the  buying  of  grain — 
both  wheat  and  corn — and  its  manufacture 
into  flour  and  meal,  and  the  sale  of  such 
grain  as  might  accumulate  in  excess  of 
that  required  for  manufacturing;  and  did 
not  contemplate,  as  between  the  partners, 
the  buying  and  selling  of  'grain  in  large 
quantities  for  speculation.  The  cards  and 
letter  heads  of  the  partnership,  which 
were  used  with  the  knowledge  of  all  the 
partners,  described  it  as  millers  and  deal- 
ers in  grain.  It  was  held  that  these  facts 
did  not  necessarily  authorize  each  part- 
ner to  bind  the  other  by  unknown  con- 
tracts in  distant  markets  for  unlimited 
sales  and  purchasers  of  grain  for  future  • 
delivery.  Irwin  v.  Williar,  110  U.  S.  499, 
500,  28  L.  Ed.  225;  Dowling  v.  Exchange 
Bank,  145  U.  S.  512,  36  L.  Ed.  795.  See, 
also,  DEALER,  vol.  5,  p.  199;  DEALING 
IN  GRAIN,  vol.  5,  p.  199. 

Questions  for  the  jury. — "What  the  na- 
ture of  that  business  in  each  case  is,  what 
is  necessary  and  proper  to  its  successful 
prosecution,  what  is  involved  in  the  usual 
aqd  ordinary  course  of  its  management  by 
those  engaged  in  it,  at  the  place  and  time 
where  it  is  carried  on,  are  all  questions  of 
fact  to  be  decided  by  the  jury,  from  a  con- 
sideration of  all  the  circumstances  which, 
singly  or  in  combination,  affect  its  char- 
acter or  determine  its  peculiarities,  and 
from  them  all,  giving  to  each  its  due 
weight,  it  is  its  province  to  ascertain  and 
say  whether  the  transaction  in  question  is 
one  which  those  dealing  with  the  Arm 
had  reason  to  believe  was  authorized  by 
all  its  members.  The  difficulty  and  duty 
of  drawing  the  inference  suitable  to  each 
case  from  all  its  circumstances  cannot  be 
avoided  or  supplied  by  affixing  or  as- 
cribing to  the  business  some  general  name, 
and  deducing  from  that,  as  a  matter  of 
law,  the  rights  of  the  public  and  the  duties 
of  the  partners."  Irwin  v.  Williar,  110 
U.  S.  499,  28  L.  Ed.  225;  Dowling  v.  Ex- 
change Bank,  145  U.  S.  512,  516,  36  L. 
Ed.   795. 

Consent  to  particular  contract. — It  is 
well  settled,  that  if  a  bill  of  exchange  be 
drawn  by  one  partner,  in  the  name  of  the 
firm,  or  if  a  bill,  drawn  on  the  firm,  by 
their  usual  name  and  style,  be  accepted 
by  one  of  the  partners,  all  the  partnership 
are  bound;  it  results  necessarily  from  the 
nature  of  the  association,  and  the  objects 
for  which  it  is  constituted,  that  each  part- 
ner should  possess  the  power  to  bind  the 
whole,  when  acting  in  the  name  by  which 
the  partnership  is  known;  although  the 
consent  of  the  other  partners  to  the  par- 


ticular contract  should  not  be  obtained,  or 
should  be  withheld.  LeRoy  v,  Johnson, 
2  Pet.  186,  187,  7  L.  Ed.  391. 

69.  Signature  to  bind  firm. — Salmon 
Falls  Mfg.  Co.  V.  Goddard,  14  How.  446, 
455,  14  L.  Ed.  493. 

Where  the  signature  of  a  firm  name  to 
an  instrument  shows  that  it  was  intended 
to  be  the  act  of  all  the  partners,  effect 
must  be  given  to  it  accordingly,  although 
only  one  of  them  is  named  in  the  body  of 
the  instrument.  George  v.  Tate,  102  U.  S. 
564,  26  L.   Ed.   232. 

Ending  contract. — ^An  agreement  made 
and  entered  into  between  W.,  "superin- 
tendent of  the  Keets  Mining  Co.,  parties 
of  the  first  part,  and  J.  B.  P.,  party  of  the 
second  part;"  and  by  which  "the  said 
parties  of  the  first  part"  agree  to  deliver 
at  P.'s  mill  ore  from  the  Keets  mine  from 
time  to  time,  and  to  pay  a  certain  price 
for  each  ton  crushed  and  milled,  etc.,  and 
which  is  signed  and  scaled  as  follows: 
"A.  W.  Whitney,  (Seal.) 

"Sup.  Keets  Mining  Co. 
"John  B.  Pearson,  (Seal.)" 
was  held  to  be  the  contract  of  the  com- 
pany, and  binding  on  it  and  its  members. 
Post  V.  Pearson,  108  U.  S.  418,  422,  27  L. 
Ed.  774. 

60.  Secret  stipulations  or  reservations. 
— Kimbro  v.  Bullitt,  22  How.  256,  266,  16 
L.  Ed.*  313;  Michigan  Bank  v.  Eldred,  9 
Wall.  644,  19  L.  Ed.  763.  See,  also,  Win- 
ship  V.  United  States  Bank,  5  Pet  529,  8 
L.  Ed.  216. 

"Any  restriction  which,  by  agreement 
among  the  partners,  is  attempted  to  be 
imposed  upon  the  authority  which  one 
partner  possesses,  as  a  general  agent  for 
the  other,  is  operative  only  between  the 
partners  themselves,  and  does  not  limit 
the  authority  as  to  third  persons,  who 
acquire  rights  by  its  exercise,  unless  they 
know  that  such  restrictions  have  been 
made."  Kimbro  v.  Bullitt,  22  How.  256, 
266,  16  L.  Ed.  313.  See,  also,  Winship  v. 
United  States  Bank,  5  Pet.  529,  562,  8  L. 
Ed.  216. 

Where  a  transaction  is  one  entered  into 
for  the  common  benefit  of  all  the  part- 
ners, it  is  of  no  consequence  what  the 
secret  understanding  of  the  partners  may 
have  been  as  to  the  powers  of  each;  the 
contract  being  within  the  scope  of  the 
partnership  business,  each  partner  is  pre- 
sumed to  be  the  authorized  agent  of  all. 
Andrews  v.  Congar,  131  U.  S.,  appx. 
clxxxiii,  26  L.  Ed.  90. 

Where  one  partner  guaranteed  a  promis- 
sory note,  it  was  said:    "There  is  nothing 
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-  Disproving  Existence  of  Partnership. — "The  effect  of  private  arrange- 
ments between' the  partners  as  to  the  relative  influence  and  responsibility  of 
each  in  deciding  questions  arising  in  the  course  of  their  business  is  a  very  differ- 
ent thing  from  disproving  the  existence  of  the  partnership. "^^  Even  an  express 
stipulation  between  partners  that  one  of  them  shall  not  be  liable,  though  good 
between  the  parties,  is  ineffectual  as  against  third  persons.** 

0.  Acts  of  Partner  beyond  Scope  of  Business; — Contracts  made  by  one 
of  several  partners,  in  respect  to  matters  not  falling  within  the  ordinary  busi-. 
ness,  objects,  and  scope  of  the  partnership,  are  not  binding  on  the  other  part- 
ners, and  create  no  liability  to  third  persons,  who  have  knowledge  that  the 
partner  making  the  contract  is  acting  in  violation  of  his  duties  and  obligations 
to  the  firm  of  which  he  is  a  member.®^    Third  persons  are  not  bound  to  inquire. 


in  the  case  to  show,  or  tending  to  show, 
that  the  execution  of  the  guaranty  was 
not  in  the  line  of  the  regular  business  of 
the  partnership.  On  the  contrary,  it  docs 
appear  that  the  partners  were  the  owners 
of  a  majority  of  the  stock  in  the  corpora- 
tion that  made  the  note,  and  that  the  note 
and  guaranty  were  given  with  a  view  to 
the  protection  and  improvement  in  value 
of  that  stock.  The  transaction  was  one 
which  appears  to  have  been  entered  into 
for  the  common  benefit  of  all  the  part- 
ners. Under  such  circumstances,  it  was 
of  no  consequence  what  the  secret  under- 
standing of  the  partners  may  have  been 
as  to  the  powers  of  each.  The  contract 
being  within  the  scope  of  the  partnership 
business,  each  partner  is  presumed  to  be 
the  authorized  agent  of  all."  Andrews  v. 
Congar,  131  U.  S.,  appx.  clxxxiii,  clxxxv,  26 
L.  Ed.  90. 

Agreement  as  to  debts  on  steamboat. — 
Where  a  firm  with  several  persons  styl- 
ing themselves,  as  a  firm  in  this  case  did, 
"creditors  of  the  steamboat  B.,"  agreed  to 
release  P.  (owner  of  17-32  parts  of  the 
boat,  the  rest  being  owned  by  two  other 
persons)  "from  all  indebtedness  due  us 
by  the  said  steamboat  so  far  as  the  said 
P.  is  concerned,"  and  where,  on  P.'s  be- 
ing about  to  sell  to  C.  for  a  price  greatly 
below  its  value  had  it  been  clear  of  debts, 
his  interest  in  the  steamer,  on  condition 
that  C.  would  assume  and  pay  all  debts, 
the  firm  executed  an  agreement  by  which 
they  bound  themselves  to  defend  and  save 
the  said  P.,  free  and  harmless  of  any  and 
all  claims  and  demands  that  may  arise  or 
be  brought  against  said  steamboat  except- 
ing those  above  signed.  Held,  that  the 
expression  "defend  and  save  the  said  P., 
free  and  harmless  of  any  and  all  claims 
and  demands  that  may  arise  or  be  brought 
against  said  steamboat,"  referred  to  debts 
existing  at  the  date  of  the  sale,  and  not 
to  debts  that  might  be  contracted  after  it; 
and  meant  to  protect  the  owner  from  all 
liability  arising  from  his  part  ownership 
of  the  boat,  irrespectively  of  the  fact 
whether  the  debts  were  hens  on  the  boat 
or  not.  It  was  allowable  to  show  that  the 
boat  was  a  very  valuable  one,  and  that  the 
money  price  paid  for  her  was  insignificant 
in  comparison  with  it,  in  order  to  infer 
that  the  purchaser  had  assumed  the  pay- 
9  U  S  Enc— 7 


ment  of  existing  debts  against  her.  Moran 
V.  Prather,  23  Wall.  492,  23  U  Ed.  121. 

61.  Porter  v.  Graves,  104  U.  S.  171,  173, 
26  L.  Ed.  691. 

62.  Meehan  v,  Valentine,  145  U.  S.  611, 
623,  36  L.  Ed.  835. 

Articles  of  partnership. — "The  articles  of 
copartnership  are  perhaps  never  published. 
They  are  rarely,  if  ever  seen,  except  by 
the  partners  themselves.  The  stipulations 
they  may  contain  are  to  regulate  the  con- 
duct and  rights  of  the  parties,  as  between 
themselves.  The  trading  world,  with 
whom  the  company  is  in  perpetual  inter- 
course, cannot  individually  examine  these 
articles,  but  must  trust  to  the  general 
powers  contained  in  all  partnerships.  The 
acting  partners  are  identi^ed  with  the  com- 
pany, and  have  power  to  conduct  its  usual 
business,  in  the  usual  way.  This  power  is 
conferred  by  entering  into  the  partner- 
ship, and  is  perhaps  never  to  be  found  in 
the  articles.  If  it  is  to  be  restrained,  fair- 
dealing  requires  that  the  restriction  should 
be  made  known.  These  stipulations  may 
bind  the  partners;  but  ought  not  to  affect 
those  to  whom  they  are  unknown,  and 
who  trust  to  the  general  and  well-estab- 
lished commercial  law.  2  H.  Bl.  235;  17 
Ves.  412;  Gow  on  Part.  17."  Winship  v. 
United  States  Bank,  5  Pet.  529,  661,  8  L. 
Ed.  216. 

Dormant  partners. — ^The  responsibility  of 
dormant  partners  depends  on  the  general 
principle  of  commercial  law,  not  on  the 
particular  stipulations  of  the  articles.  Win- 
ship  V.  United  States  Bank,  5  Pet.  529,  8 
L.  Ed.  216. 

Authority  of  clerk. — Where  it  was  ob- 
jected that  the  right  of  a  clerk  authorized 
by  one  of  the  partners  to  accept  bills  and 
notes  in  the  name  of  the  company  was 
limited  by  the  articles  of  copartnership,  it 
was  held  that  the  limitation  could  not  be 
known  and  therefore  ought  not  to  affect 
the  defendant  if  he  acted  under  a  legal 
authority.  Tillier  v.  Whitehead,  1  Dall. 
269,  1  L.  Ed.  131. 

63.  Acts  of  partner  beyond  scope  of 
business. — Kimbro  v,  Bullitt,  22  How.  256, 
266,  16  L.   Ed.  313. 

"Every  'contract  in  the  name  of  the 
firm,  in  order  to  bind  the  partnership  must 
not  onlv  be  within  the  scope  of  the  busi- 
ness  of  the  partnership   but  it   must  be 
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whether  the  partner  with  whom  they  are  contracting  is  acting  on  the  partner- 
ship account,  or  for  his  individual  advantage;  the  interest  of  the  partners  in 
the  joint  stock  of  the  concern,  and  his  consequent  authority  to  use  the  part- 
nership name,  raises  a  presumption  that  the  contract  was  made  for  joint  ac- 
count; which  is  sufficient  to  bind  the  firm,  unless  the  contrary  be  shown; 
and  that  the  person  with  whom  the  partner  deals  had  notice,  or  reason  to  be- 
lieve, that  the  former  was  acting  on  his  separate  account.®*  Whatever  acts 
are  done  by  any  partner,  in  regard  to  partnership  property  or  contracts,  beyond 
the  scope  and  objects  of  the  partnership,  must,  in  general,  to  bind  the  partner- 
ship, be  derived  from  some  further  authority  express  or  imjJied,  conferred 
upon  such  partner,  beyond  that  resulting  from  his  character  as  partner.®*^ 
Other  matters  beyond  the  scope  of  a  partnership  may  become  the  subject  of  in- 
vestment and  speculation  of  every  partnership  on  the  joint  account  irrespective 
of  its  regular  business  but  such  special  transaction  cannot  properly  be  said 
to  come  within  the  scope  of  the  partnership.®* 

D.  Liability  of  Person  Holding  Out  as  Partner. — ^A  person  may  be. held 
liable  as  a  partner  where  he  has  held  himself  out  or  allowed  himself  to  be  held 
out  as  such,®^  to  third  persons  who  have  contracted  with  the  partnership  upon 


made  with  a  party  who  has  no  knowledge 
or  notice  that  the  partner  is  acting  in  vio- 
lation of  his  obligations  and  duties  to  the 
firm,  or  for  purposes  disapproved  of  by 
the  firm,  or  in  fraud  of  the  firm/  Story 
Part,  193.  This  rule  as  well  applies  to 
the  indorsement  of  negotiable  instruments 
as  to  other  contracts."  Smyth  v,  Strader, 
4  How.  404,  416,  11  L.  Ed.  1031. 

64.  Inquiry  fay  third  persons  as  to  au- 
thority.—LeRoy  V,  Johnson,  2  Pet.  186, 
7  L.  Ed.  391. 

66.  Necessity  for  further  authority. — 
Rogers  v,  Batchelor,  12  Pet.  221,  9  L.  Ed. 
1063. 

Execution  of  bond. — It  would  seem  that 
a  bond  to  bind  the  members  of  a  partner- 
ship must  be  actually  executed  by  each- 
of  them  and  that  in  respect  to  such  in- 
strument the  act  of  one  partner  in  execut- 
ing it  would  not  be  the  act  of  the  others. 
Pleasants  v.  Meng,  1  Dall.  380,  389,  1  L. 
Ed.  185. 

Confession  of  judgment. — In  the  case  of 
Gerard  v.  Basse,  1  Dall.  119,  1  L.  Ed.  63,  a 
bond  and  warrant  of  attorney  to  confess 
judgment  signed  and  sealed  by  one  part- 
ner was  held  to  be  valid  only  as  against 
himself  and  a  judgment  entered  thereon 
did  not  bind  his  partner  though  such 
judgment  was  valid  as  to  him. 

An  arrangement  was  made  between 
creditor  and  debtor  houses,  that  the  lat- 
ter should  execute  an  assignment,  and 
confess  judgment,  and  that  the  former 
should  give  a  receipt  in  full,  and  agree 
that  the  notes  of  the  debtor  house  should 
be  canceled.  The  assignment  was  made, 
judgment  confessed,  and  the  receipt  was 
given.  A  solvent  partner  of  the  debtor 
house  was  absent,  and  neither  consented 
to  the  assignment  nor  to  the  confession 
of  judgment,  and  upon  his  motion  the 
judgment  was  vacated  as  to  him,  as  being 
confessed  without  authority.  The  judg- 
ment was  then  vacated  as  to  all  the  part- 
ners, and  the  assigned  property  taken  out 
of    the    hands  of  the  trustee  by    a    prior 


claim.  Whereupon  the  creditor  house 
brought  suit  upon  the  notes  which  had  not 
been  destroyed.  It  was  held  that  the  whole 
arrangement  to  secure  the  debt  being  in 
effect  annulled,  the  original  indebtedness 
stood  revived,  and  judgment  was  properly 
rendered  upon  the  notes.  Clark  v.  Bowen, 
22  How.  270,  16  L.  Ed.  337. 

Entry  of  appearance. — The  law  does  not 
seem  to  be  entirely  clear  that  a  partner 
may  enter  an  appearance  for  his  copart- 
ners without  special  authority  even  during 
the  continuance  of  the  firm.  Hall  v.  Lan- 
ning,  91  U.  S.  160,  23  L.  Ed.  271. 

Where  in  an  admiralty  case  the  re- 
joinder was  signed  by  a  proctor  for  all  the 
partners  authorized  by  one  of  the  part- 
ners, this  was  held  a  sufficient  appearance 
for  the  firm.  Hills  v.  Ross,  3  Dall.  331, 1 
L.  Ed.  623. 

Submission  to  arbitration. — ^As  to  sub- 
mission of  partnership  interests  to  arbitra- 
tion by  one  partner,  see  the  title  ARBI- 
TRATION AND  AWARD,  vol.  2,  p.  469. 

66.  Special  transactions. — Latta  v,  Kil- 
bourn,  150  U.  S.  524,  545,  37  L.  Ed.  1169. 

Acceptances  of  agency  by  law  partner. 
— A  member  of  a  law  firm  in  virtue  of  his 
partnership  is  without  authority  to  ac- 
cept for  his  firm  an  agency  for  the  mere 
sale  of  real  estate.  Robertson  v.  Chap- 
man, 152  U.  S.  673,  681,  38  L.  Ed.  592. 

67.  Holding  out  as  partner.-^Berthold 
V.  Goldsmith,  24  How.  536,  542,  16  L.  Ed. 
762.  See,  also,  Meehan  v.  Valentine,  145 
U.  S.  611,  36  L.  Ed.  835;  Pleasants  v. 
Fant,  22  Wall.  116.  22  L.  Ed.  780;  Thomp- 
son V.  First  Nat.  Bank,  111  U.  S.  529,  28 
L.  Ed.  507;  McGowan  v.  American,  etc., 
Bark  Co.,  121   U.  S.  575,  30  L.   Ed.  1027. 

"A  person  not  a  partner  or  joint  trader 
may,  under  some  circumstances,  be  held 
liable  as  if  he  were,  in  fact,  a  partner  or 
joint  trader..  'Where  the  parties  are  not 
in  reality  partners,'  says  Story,  'but  arc 
held  out  to  the  world  as  such  in  trans- 
actions affecting  third  persons,'  they  will 
be  held  to  be  partners  as  to  such  persons. 
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die  faith  of  such  holding  out.®®  One  who  had  no  knowledge  or  belief  that  the 
<lefendant  was  held  out  as  a  partner,  and  did  nothing  on  the  faith  of  such  a 
knowledge  or  belief,  cannot  charge  him  with  liability  as  a  partner  if*he  was 
not  a  partner  in  fact.®'  There  may  be  cases  in  which  the  holding  out  has 
3)een  so  public  and  so  long  continued  as  to  justify  the  inference,  as  matter 


Story's  Part,  §  64.  And  in  Gow  on  Part- 
nership (p.  4)  it  is  laid  down  as  an  un- 
•deniable  proposition,  that  'persons  appear- 
ing ostensibly  as  joint  traders  are  to  be 
recognized  and  treated  as  partners,  what- 
•ever  may  be  the  nature  of  the  agreement 
under  which  they  act,  or  whatever  motive 
•or  inducement  may  prompt  them  to  such 
^n  exhibition/  And  so  it  was  adjudged 
in  Waugh  v.  Carver,  2  H.  Bl.  235,  246, 
where  it  was  said  by  Lord  Chief  Justice 
Eyre,  that  if  one  will  lend  his  name  as 
a  partner  he  becomes,  as  against  all  the 
world,  a  partner,  'not  upon  the  ground  of 
the  real  transaction  between  them,  but 
upon  principles  of  general  policy  to  pre- 
vent the  frauds  to  which  creditors  would 
"be  liable.'  "  Sun  Ins.  Co.  v,  Kountz  Line, 
322  U.  S.  583,  593,  30  L.  Ed.  1137. 

68.  Estoppel  by  conduct. — "A  person 
who  \s  not  in  fact  a  partner,  who  has  no 
interest  in  the  business  of  the  partnership 
and  does  not  share  in  its  profits,  and  is 
sought  to  be  charged  for  its  debts  because 
•of  having  held  himself  out,  or  permitted 
himself  to  be  held  out,  as  a  partner,  can- 
not be  made  liable  upon  contracts  of  the 
-partnership  except  with  those  who  have 
contracted  with  the  partnership  upon  the 
faith  of  such  holding  out.  In  such  a  case, 
the  only  ground  of  charging  him  as  a  part- 
ner is,  that  by  his  conduct  in  holding  him- 
self out  as  a  partner  he  has  induced  per- 
-sons  dealing  with  the  partnership  to  be- 
lieve him  to  be  a  partner,  and,  by  reason 
of  such  belief,  to  give  credit  to  the  part- 
nership. As  his  liability  rests  solely  upon 
the  ground  that  he  cannot  be  permitted  to 
■deny  a  participation  which,  though  not 
•existing  in  fact,  he  has  asserted,  or  per- 
mitted to  appear  to  exist,  there  is  no 
reason  why  a  creditor  of  the  partnership, 
who  has  neither  known  of  nor  acted  upon 
the  assertion  or  permission,  should  hold 
as  a  partner  one  who  never  was  in  fact, 
and  whom  he  never  understood  or  sup- 
posed to  be,  a  partner,  at  the  time  of  deal- 
ing with  and  giving  credit  to  the  partner- 
ship." Thompson  v.  First  Nat.  Bank,  111 
U.  S.  529,  536,  28  L.  Ed.  507;  Sun  Ins.  Co. 
r.  Kountz  Line,  122  U.  S.  583,  593>  30  L. 
Ed.  1137. 

"Mr.  Justice  Lindley,  in  his  Treatise  on 
the  Law  of  Partnership,  sums  up  the  law 
on  this  point  as  follows:  The  doc- 
trine that  a  person  holding  himself  out 
as  a  partner  and  thereby  inducing  others 
to  act  on  the  faith  of  his  representations, 
is  liable  to  them  as  if  he  were  in  fact  a 
partner,  is  nothing  more  than  an  illus- 
tration of  the  general  principle  of  estoppel 
1)y  conduct.'  The  expression  in  Waugh 
r.  Carver,  "if  he  will  lend  his  name  as  a 
partner  he  becomes  as  against  all  the  rest 


of  the  world  a  partner,"  requires  quali- 
fication; for  the  real  ground  on  which  lia- 
bility is  incurred  by  holding  oneself  out  as 
a  partner  is,  that  credit  has  been  thereby 
obtained.  This  was  put  with  great  clear- 
ness by  Mr.  Justice  Parke  in  Dickinson 
V.  Valpy.'  *No  person  can  be  fixed  with 
liability  on  the  ground  that  he  has  been 
held  out  as  a  partner,  unless  two  things 
concur,  viz:  First,  the  alleged  act  of  hold- 
ing out  must  have  been  done  either  by 
him  or  by  his  consent,  and,  secondly,  it 
must  have  been  known  to  the  person 
seeking  to  avail  himself  of  it.  In  the 
absence  of  the  first  of  these  requisites, 
whatever  may  have  been  done  cannot  be 
imputed  to  the  person  sought  to  be  made 
liable;  and  in  the  absence  of  the  second, 
the  person  seeking  to  make  him  liable 
had  not  in  any  way  been  misled.'  Lindley 
on  Partnership  (1st  ed.)  45-47;  (4tb  ed.) 
48-50."  Thompson  v.  First  Nat.  Bank, 
111  U.  S.  529,  540,  28  L.  Ed.  507. 

Instructions  to  jury. — The  following  in- 
struction has  been  sustained:  "If  the  jury 
find,  from  the  evidence,  that  defendants, 
prior  to  the  making  of  the  contract  of 
June  23,  1881,  held  themselves  out  to 
plaintiff  as  partners,  and  that  plaintiff 
dealt  with  them  as  such  prior  to  the  mak- 
ing of  said  contract,  and  entered  into  said 
contract  believing  them  to  be  a  firm,  and 
without  notice  of  a  corporation,  then  said 
defendants  are  liable  on  said  contract, 
even  though  they  should  find  that  defend- 
ants were  not,'  in  fact,  a  firm,  and  that 
there  was  a  corporation  called  The  Mc- 
Gowan  Pump  Company.'  "  McGowan  v. 
American,  etc..  Bark  Co.,  121  U.  S.  575, 
591.  30  L.    Ed.   1027. 

This  instruction  has  been  likewise  sus- 
tained: "If  the  jury  find,  from  the  evi- 
dence, that  the  defendants  were,  prior  to 
June  23,  1881,  doing  business  as  partners 
under  the  name  of  The  McGowan  Com- 
pany* or  'McGowan  Pump  Co.,'  and  that 
plaintiff  dealt  with  them  before  said  date 
as  such  partners,  and  had  no  knowledge 
of  any  change  in  said  business,  then  said 
contract  is  the  contract  of  defendants,  and 
defendants  cannot  avoid  or  escape  liability 
thereon,  even  if  on  that  date  a  corporation 
existed  called  The  McGowan  Pump  Com- 
pany,' with  which  defendants  may  have 
been  connected,  and  to  which  they  had 
turned  over  their  entire  partnership  busi- 
ness and  assets."  McGowan  v.  American, 
etc.,  Bark  Co.,  121  U.  S.  575,  591,  30  L.  Ed. 
1027. 

69.  Knowledge  of  holding  out. — ^Thomp- 
son V.  First  Nat.  Bank,  111  U.  S.  529, 
536,  28  L.    Ed.   507. 

In  the  case  of  Wilson  v,  Edmonds,  130 
U.  S.  472,  32  L.  Ed.  1025,  where  a  person 
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of  fact,  that  one  dealing  with  the  partnership  knew  it  and  relied  upon  it,  with- 
out direct  testimony  to  that  effectJ<>  Where  persons  are  sought  to  be  held 
liable  as  partners  if  they  are  not  so,  the  inquiry  must  be  whether  they  so  con- 
ducted themselves  with  reference  to  the  general  public  as  to  induce  a  person 
dealing  with  them  and  acting  with  reasonable  caution  to  believe  that  they  were 
partners  J  ^ 

E.  Liability  on  Negotiable  Instruments. — Mr.  Justice  Story  said  that 
the  doctrine  that  each  partner  may  bind  the  firm  by  bills  of  exchange,  promis- 
sory notes  and  other  negotiable  instruments  is  generally  limited  to  partner- 
ships in  trade  and  commerce,  and  does  not  apply  to  other  partnerships  unless 
it  is  the  common  custom  or  usage  of  such  business  to  bind  the  firm  by  negoti- 
able instruments,  or  it  is  necessary  for  the  due  transaction  thereof  J*  The 
liability  of  a  partnership  upon  negotiable  instruments  executed  by  one  partner 
in  the  name  of  the  firm,  exists  not  only  where  the  firm  is  a  trading  or  com- 
mercial partnership,  but  where  the  actual  course  of  business  pursued  adopts. 


never  represented  himself  to  be  a  member 
of  a  firm  and  it  did  not  appear  that  any 
creditor  of  the  firm  was  ever  informed  or 
supposed  that  such  person  was  a  member 
or  gave  credit  to  the  firm  or  had  dealings 
with  the  firm  on  the  understanding  or  be- 
lief that  he  was  a  partner  it  was  held  that 
he  was  not  a  partner.  See,  also,  Allen  v. 
St.  Louis  Bank,  120  U.  S.  20,  39,  30  L.  Ed. 
573;  Rogers  v.  Batchelor,  12  Pet.  221,  9 
L.  Ed.  1063;  Meehan  v.  Valentine,  145  U. 
S.  611,  625,  36  L.  Ed.  835. 

70.  Inference  of  knowledge. — Thomp- 
son V,  First  Nat.  Bank,  111  U.  S.  529,  536, 
28  L.  Ed.  507;  Sun  Ins.  Co.  v.  Kountz 
Line,  122  U.  S.  583,  593,  30  L.  Ed.   1137. 

71.  Reasonable  caution. — Sun  Ins.  Co.  v, 
Kountz  Line,  122  U.  S.  583,  30  L.  Ed.  1137. 

In  this  case  it  was  held  that  the  de- 
fendants were  liable  as  partners  on  the 
ground  that  they  had  so  conducted  them- 
selves with  reference  to  the  general  pub- 
lic as  to  induce  the  shipper  acting  with 
reasonable  caution  to  believe  that  they 
had  formed  a  combination  in  the  nature 
of  a  partnership  or  were  engaged  as  joint 
traders  under  the  name  of  the  Kountz 
Line.  Sun  Ins.  Co.  v.  Kountz  Line,  122 
U.  S.  583,  30  L.  Ed.  1137. 

78.  Trading  partnerships. — Dowling  v. 
Exchange  Bank,  145  U.  S.  512,  516,  36  L. 
Ed.  795,  quoting  Story  on  Partnership, 
§    102a. 

Bills  of  exchange. — Where  bills  of  ex- 
change were  drawn  by  the  principal  act- 
ing partner  of  a  firm  in  the  name  of  the 
firm,  all  the  partners  were  responsible. 
Kimbro  v,  Bullitt,  22  How.  256,  16  L.  Ed. 
313.  See,  also,  Strang  v.  Bradner,  114  U. 
S.  555,  561,  29   L.   Ed.  248. 

Authority  to  authorize  acceptance  of 
notes. — One  of  two  partners  may  give  an 
authority  to  a  clerk;  and  that  clerk  may 
in  consequence  thereof  accept  bills  and 
sign  or  indorse  notes  in  the  name  of. the 
firm.  Tillier  v.  Whitehead,  1  Dall.  269,  1 
L.  Ed.  131. 

Indorsement  of  note  where  transaction 
has  no  connection  with  the  business  of  the 
firm. — "The    indorsement   of   the   note   of 


the  Black  River  Lumber  Company  for 
$10,000,  by  Ketchum  in  the  firm  name  of 
Ketchum  &  Waterman,  was  made  by  wa>r 
of  security  to  the  bank  for  its  loan  to  that 
company.  The  transaction  had  no  con- 
nection with  the  business  of  the  firm. 
It  was  a  guarantee  of  another's  obligation 
which  no  member  of  the  firm  had  any  au- 
thority to  give.  It  was  not  shown,  more- 
over, that  the  indorsement  was  made  with 
the  consent  or  even  knowledge  of  Water- 
man. His  estate,  therefore,  cannot  be 
held  liable  upon  the  note."  Bank  v.. 
Alden,  129  U.  S.  372,  381,  32  L.   Ed.  725. 

Partnership  for  the  purpose  of  sawing 
lumber. — In  a  partnership  formed  for  the 
purpose  of  sawing  lumber,  it  was  held 
that  the  articles  of  agreement  did  not 
create  a  partnership,  each  member  of 
which  had,  under  the  settled  rules  of  law; 
and  as  between  the  firm  and  those  deal- 
ing with  it,  authority  to  give  negotiable- 
paper  in  its  name.  The  firm  was  of  the 
class  denominated  in  many  adjudged 
cases  as  non-trading  or  non-commercial 
firms,  the  members  of  which  could  not  be 
held,  as  matter  of  law,  and  by  reason  of 
the  nature  of  the  partnership  business  to 
have  authority  to  execute  negotiable  in-» 
struments  in  the  name  of  the  firm.  The 
issue  as  to  whether  the  defendants  were 
estopped  to  dispute  the  authority  of  the 
partner  to  make  the  notes  in  suit  was 
held  to  be  one  peculiarly  for  the  jury,  un- 
der all  the  facts  indicating  the  nature^ 
necessities  and  course  of  business  of  the 
firm.  Dowling  v.  Exchange  Bank,  145  U. 
S.  512,  36  L.  Ed.  795.  Compare  KimbrO- 
V.  Bullitt,  22  How.  256,  268,  16  L.  Ed.  313. 

Trading  partnership. — Wherever  the 
business,  according  to  the  usual  mode  of 
conducting  it,  imports,  in  its  nature,  the 
necessity  of  buying  and  selling,  the  firm 
is  then  properly  regarded  as  a  trading 
partnership,  and  is  invested  with  all  the 
powers  and  subject  to  all  the  obligations 
incident  to  that  relation.  Dowling  v.  Ex- 
change Bank,  145  U.  S.  512,  516,  36  L. 
Ed.  795;  Winship  v.  United  States  Bank.  5 
Pet.  529,  8  L.  Ed.  216;  Kimbro  v.  Bullitt,. 
22  How.  256,  268,  16  L.  Ed.  313.  ; 
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the  practice  of  issuing  the  mercantile  paper  of  the  firm  to  accommodate  its 
neces'sities  or  convenience  whcn^vci'  the  occasions  occurJ^  Where  partner- 
ships are  formed  for  the  mere  purpeVfi  o;f  farming,  one  partner  does  not  pos- 
sess the  right,  without  the  consent  of  -hfe  .associates,  to  draw  or  accept  bills 
of  exchange,  for  the  reason  that  such  a  pra^tic^'is  not  usual,  nor  is  it  necessary 
for  canying  on  the  farming  business  J*  Whefe^'ar^ittte  is  drawn  by  one  partner 
with  sureties,  payable  to  his  own  firm,  the  drawer]  partner  is  entitled  to  one- 
half  of  it  and  the  obligation  of  the  sureties  is  diminished  pro.  tantoJ*^ 

T.  Liability  for  Tort. — ^As  a  general  rule  partners'* arer-all-Jiable  for  the 
tort  of  one  of  their  number  committed  in  the  course  of  th^^'paftui^ship  busi- 
nessJ*  A  firm  is  bound  for  the  frauds  committed  by  one  of  its  -fidftti^rs  upon 
the  principle  that  by   forming  a  partnership  the  partners  declare*  tbeiiiselves 


78.  Actual  course  of  business  pursued. — 

Dowling  V.  Exchange  Bank,  145  U.  S.  512, 
517,  36  L.  Ed.  795. 

Where  articles  of  partnership  are  un-^ 
known  to  the  public. — If  the  particular 
terms  of  articles  of  partnership  are  un- 
known to  the  public,  they  have  a  right  to 
deal  with  the  firm,  in  respect  to  its  busi- 
ness, upon  the  general  prmciples  and  pre- 
sumptions of  limited  partnerships  of  a  like 
nature,  and  any  special  restrictions  in  the 
articles  do  not  afltect  them.  In  such  part- 
nerships, it  is  within  the  general  au- 
thority of  the  partners  to  make  and  in- 
dorse notes,  and  to  obtain  advances  and 
credits  for  the  business  and  benefit  of  the 
firm;  and  if  such  were  the  general  usage 
of  trade,  that  authority  must  be  presumed 
to  exist;  but  not  to  extend  to  transactions 
beyond  the  scope  and  objects  of  the  co- 
partnership. Winship  v.  United  States 
Bank,  5  Pet.  529,  8  L.  Ed.  216. 

Acceptance  of  note. — ^Where  •  a  bill  is 
drawn  upon  a  firm,  and  one  partner  writes 
^'accepted,"  adding  only  his  own  name,  it 
will  bind  the  firm,  if  they  were  in  partner- 
ship at  the  time  of  the  acceptance.  Pease 
r.  Dwight,  6  How.  190,  199,  IB  L.  Ed. 
399. 

74.  Farming. — Kimbro  v,  Bullitt,  22 
How.  256,  16  L.  Ed.  313. 

"Farming  partnerships,  when  strictly 
confined  to  that  purpose,  are  held  to  be 
within  the  exceptions  to  the  general  rule, 
upon  the  ground,  as  assumed  by  the  coun- 
sel for  the  plaintiffs,  that  their  principal 
object  is  to  make  profits  out  of  the  soil, 
by  gathering  itd  fruits,  and  that  the  part- 
ners are  in  no  proper  sense  engaged  in 
trade."  Kimbro  v.  Bullitt,  22  How.  256, 
268,  16  L.  Ed.  313. 

"Another  answer,  however,  may  be 
^iven  to  the  objection  to  this  part  of  the 
mstniction,  which  is  entirelv  conclusive 
against  it.  According  to  the  evidence, 
farming  was  not  the  sole  business  of  the 
partners  composing  this  firm.  They  were 
also  engaged  in  running  a  steam  sawmill, 
for  manufacturing  purposes;  and  common 
observation  will  warrant  the  remark  that 
those  who  engage  in  that  business  always 
want  capital  to  carry  it  on,  atid  frequently 
find  it  necessary  to  ask  for  credit.  Like 
those  engaged  in  other  branches  of  manu- 
factures, they  buy  and  sell,  and  have  oc- 


casion to  remit  money  and  collect  it  from 
distant  places."  Kimbro  v.  Bullitt,  22 
How.  256,  268,  16  L.  Ed.  313.  Compare 
Dowling  V.  Exchange  Bank,  145  U.  S.  512, 
36  L.  Ed.  795. 

76.  Liability  of  sureties. — McMicken  v, 
Webb,  6  How.  292,  12  L.  Ed.  443. 

76.  Liability  for  tort— "That  as  a  gen- 
eral rule  partners  are  all  liable  to  make 
indemnity  for  the  tort  of  one  of  their 
number,  committed  by  him  in  the  course 
of  the  partnership  business,  is  familiar 
doctrine.  It  rests  upon  the  theory  that 
the  contract  of  partnership  constitutes  all 
its  members  agents  for  each  other,  and 
that  when  a  loss  must  fall  upon  one  of  two 
innocent  persons  he  must  bear  it  who  has 
been  the  occasion  of  the  loss  or  has  en- 
abled a  third  person  to  cause  it.  In  other 
words,  the  tortious  act  of  the  agent  is  the 
act  of  his  principals,  if  done  in  the  course 
of  his  agency,  though  not  directly  au- 
thorized." Stockwell  V.  United  States,  13 
Wall.  631,  547,  20  L.  Ed.  491. 

"Judge  Story  says,  in  his  valuable  work 
on  partnerships,  that  torts  may  arise  in 
the  course  of  the  business  of  the  partner- 
ship, for  which  all  the  members  of  the  firm 
will  be  liable,  although  the  act  may  not 
in  fact  have  been  assented  to  by  all  the 
partners.  Thus,  for  example,  if  one  of  the 
partners  should  commit  a  fraud  in  the 
course  of  the  partnership  business,  all  the 
partners  may  be  liable  therefor,  although 
they  may  not  all  have  concurred  in  the 
act.  So,  if  one  of  a  firm  of  commission 
merchants  should  sell  goods  consigned  to 
the  firm,  fraudulently,  or  should  sell 
goods  so  consigned  in  violation  of  in- 
structions, all  the  partners  would  be  Liable. 
Story  on  Part.,  §  166;  Collier  on  Part. 
(Am.  Ed.,  1848),  §§  445  and  457;  Nicoll  v, 
Glcnnie,  1  Maule  and  Selw.  568."  Castle 
V.  Bullard,  23  How.  172,  188,  16  L.  Ed.  424. 

It  appears  that  in  civil  transactions  a 
principal  or  a  partnership  is  affected  by 
the  knowledge  of  the  agent  or  copartner, 
and  that  the  knowledge  of  the  agent  is 
in  law  attributed  to  his  principal,  as  well 
as  that  of  the  partner  to  all  the  members 
of  the  firm.  It  seems  that  a  principal,  or 
copartner,  is  liable  for  the  tort  of  an  agent, 
or  copartner,  done  without  his  knowledge 
or  authority,  in  suits  brought  by  third 
persons   to  recover  compensation,  or  in- 
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to  the  world  satisfied  with  the  good  faith  ^^nc}  integrity  of  each  other  and  im- 
pliedly undertakes  to  be  responsible  for^  ^at.they  will  respectively  do  withia 
the  scope  of  the  partner's  concernJV,  *•*>.  * 

O.  Bight  to  Bind  Partnershii).,  l^.t>eed. — It  is  a  well-settled  rule,  though 
a  very  technical  one,  that  opetpartftef  cannot  bind  his  copartners  by  deed  J® 

Distinguished  from  Ordun^M^  Mercantile  Transactions. — The  reason  is 
that  deeds  are  mattes  o£]a  different  nature  from  the  usual  mercantile  trans- 
actions and  are  n^t  necessarily  connected  with  trade  but  are  subject  to  the  rule 
of  law  indep^ftdwrt/'of*  trade  and  commerced®  One  partner  may,  however,  bind 
his  copartner  by.fl'eed,  if  he  is  present,  and  assent  to  it;  the  seal  of  one  partner^ 
with  tfie;-asseht  of  the  copartner,  will  bind  the  firm.®^  Where  a  deed  is  ex- 
ecuted: oh 'behalf  of  a  firm  by  one  partner,  the  other  partner  will  be  bound  if 
there  Be  either  a  previous  parol  authority,  or  a  subsequent  parol  adoption  of 
the  act;  and  that  ratification  may  be  inferred  from  the  presence  of  the  other 
partner  at  the  execution  and  delivery,  or  from  his  acting  under  it  or  taking 
the  benefits  of  it  with  knowledge.®^     If  an  equity  results  to  firm  creditors  be- 


demnity  for  loss  sustained  in  consequence 
of  the  tort.  Stockwell  v.  United  States,  13 
Wall.  531,  545,  20  L.  Ed.  491. 

On  the  trial  of  a  civil  action  brought  by 
the  United  States  under  the  second  sec- 
tion of  the  act  of  1823,  to  recover 
against  two  members  of  a  firm  residing  at 
Bangor,  in  Maine,  double  the  value  of  cer- 
tain shingles,  the  produce  of  one  of  the 
British  Provinces,  alleged  to  have  been 
received,  concealed,  and  brought  by  the 
defendants,  knowing  them  to  have  been 
illegally  imported,  it  is  not  error  in  the 
court  to  instruct  the  jury  that  the  knowl- 
edge of  another  member  of  the  firm,  who 
was  not  sued,  was  to  be  deemed  the 
knowledge  of  the  defendants,  and  that  if 
he  knew  at  the  time  of  the  importation 
and  reception  of  the  shingles  at  Bangor, 
"that  they  were  Province  shingles,  liable 
to  duty  and  seizure,  and  illegally  im- 
ported, it  was  not  necessary  for  the  gov- 
ernment to  provie  that  the  defendants 
sued  personally  had  actual  knowledge  of 
these  facts,  which  were  then  within  the 
knowledge  of  their  partner;"  and  that  "if 
with  this  knowledge  on  the  part  of  the 
absent  partner,  that  the  shingles  were  ille- 
gally imported  and  liable  to  seizure,  the 
firm,  in  the  usual  course  of  the  business, 
received  the  shingles  at  Bangor,  and  they 
were  disposed  of  by  them,  and  the  profits 
of  the  business  divided  among  all  the 
partners,  the  jury  were  authorized  to  find 
that  the  defendants  received  the  shingles, 
knowing  that  the  same  were  illegally  im- 
ported and  liable  to  seizure."  Stockwell 
V.  United  States,  13  Wall.  531,  20  L.  Ed. 
491. 

77.  Fraud. — Smyth  v.  Strader,  4  How. 
404,  416,  11  L.  Ed.  1031. 

If  the  goods  were  fraudulently  sold  by 
one  of  the  firm,  and  the  firm  received  the 
profits  in  the  shape  of  commission,  all  the 
partners  are  responsible  for  the  sale. 
Castle  V.  Bullard,  23  How.  172,  16  L.  Ed. 
424. 

"Whether  this  action  be  regarded  as  one 
to  recover  damages  for  the  deceit  prac- 
tised upon  the  plaintiffs,  or  as  one  to  re- 


cover the  amount  of  a  debt  created  by 
fraud  upon  the  part  of  Strang,  we  are  of 
opinion  that  his  fraud  is  to  be  imputed, 
for  the  purposes  of  the  action,  to  all  the 
members  of  his  firm.  The  transaction  be- 
tween him  and  the  plaintiffs  is  to  be 
deemed  a  partnership  transaction,  be- 
cause, in  addition  to  his  representation 
that  the  notes  were  for  the  benefit  of  his 
firm,  he  had,  by  virtue  of  his  agency  for 
the  partnership,  and  as  between  the  firm 
and  those  dealing  with  it  in  good  faith, 
authority  to  negotiate  for  promissory 
notes  and  other  securities  for  its  use.** 
Strang  v.  Bradner,  114  U.  S.  655,  561,  29 
L.   Ed.  248. 

78.  Power  to  bind  partnership  by  deed. 
—Anthony  v.  Butler,  13  Pet.  423,  10  L. 
Ed.  229,  See,  also,  Pleasants  v,  Mcng,  1 
Dall.  380,  389,  1  L.  Ed.  185;  Gerard  v. 
Basse,  1  Dall.  119,  121,  1  L.  Ed.  63; 
Thompson  v.  Bowman,  6  Wall.  316,  18  L. 
Ed.  736.  • 

79.  Gerard  v,  Basse,  1  Dall.  119,  1  U 
Ed.  63. 

80.  Anthony  v.  Butler,  13  Pet  423,  10  L. 
Ed.  229. 

Execution  of  mortgage. — Thus  where  one 
partner  signed  and  ^  sealed  a  mortgage 
with  the  assent  and  in  the  presence  of  his 
copartner,  the  resolution  of  the  partners 
to  fi^ive  the  mortgage  and  the  execution 
of  it  bearing  the  same  date,  it  was  held 
that  this  must  be  received  as  prima  facie 
evidence  of  the  due  execution  of  the  deed> 
though  such  facts  are  liable  to  be  re- 
butted. Anthony  v,  Butler,  13  Pet.  423, 
432,   10   L.    Ed.   229. 

81.  Previous  authority  or  subsequent 
ratification. — McGahan  v.  Bank,  156  U.  S. 
218,  232,  39  L.  Ed.  403. 

Where  one  partner,  R.  M.,  affixed  his 
name  and  seal  to  an  instrument  whose 
testatum  set  forth  that  "R.  M.  &  Sons,  by 
R.  M.,  one  of  the  firm,  had  thereto  set 
their  hands  and  seals."  the  instrument 
may  be  regarded  as  the  deed  of  all  the 
partners  on  proof  that  prior  to  the  execu- 
tion the  others  had  authorized  R.  M.  ta 
execute  the  instrument,  and  after  execu- 
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cause  purchases  are  made  in  furtherance  of  a  joint  enterprise  and  the  lands 
are  devoted  to  its  use,  a  mortgage  made  by  a  partner  of  the  three-fourths 
standing  in  his  name  to  secure  a  partnership  debt,  is  valid.®^ 

H.  Bights  and  Priorities  of  Creditors — 1.  In  General. — The  rule  is, 
that  partnership  creditors  shall,  in  the  first  instance,  be  satisfied  from  the  part- 
nership estate ;  and  separate  or  private  creditors  of  the  individual  partners  from 
the  separate  and  private  estate  of  the  partners,  with  whom  they  have  made  private 
and  individual  contracts;  and  that  the  private  and  individual  property  of  the 
partners  shall  not  be  applied  in  extinguishment  of  partnership  debts,  until  the 
separate  and   individual  creditors  of  the    respective    partners  shall  be  paid.^* 


tion,  with  full  knowledge  acquiesced  in 
what  he  had  done.  Gibson  v.  Warden,  14 
Wall  244,  20  L.  Ed.  797. 

Execution  of  chattle  mortgage. — Where 
there  was  proof  in  the  record  that  the 
other  partners  authorized  one  partner  in 
advance  to  execute  a  chattel  mortgage  and 
after  its  execution,  with  full  knowledge, 
acquiesced  in  what  he  had  done,  it  was 
said  in  the  opinion:  "if  the  law  had  re- 
quired the  sale,  these  circumstances  would 
have  made  the  instrument  the  deed  of  the 
firm— as  much  so  as  if  all  the  members 
had  been  personally  present  and  assented 
to  its  execution  in  that  form."  Gibson  v. 
Warden,  14  Wall.  244,  247,  20  L.  Ed.  797, 
n,  McGahan  v.  Bank,  156  U.  S.  218,  39 
L  Ed.  403. 

88.  Priorities.— Murrill  v.  Neill,  8  How. 
414,  12  L  Ed.  1135.  See,  also,  Peters  v. 
Bain,  133  U.  S.  670,  690,  33  L.  Ed.  696; 
Tockcr  V.  Oxley,  5  Cranch  34,  3  L.  Ed.  29; 
Forsyth  v.  Woods,  11  Wall.  484,  20  U  Ed. 
807. 

It  is  a  general  rule,  that  the  joint  debts 
are  primarily  payable  out  of  the  joint 
effects,  and  are  entitled  to  a  preference 
over  separate  debts;  and  so,  in  the  con- 
verse case,  the  separate  debts  are 
primarily  payable  out  of  the  separate 
effects,  and  possess  a  like  preference;  and 
the  surplus,  only  after  satisfying  such 
priorities,  can  be  reached  by  the  other 
class  of  creditors.  Murrill  v.  Neill,  8  How. 
414.  428,  12  L.  Ed.  1135. 
.  whenever,  a  partnership  becoming 
insolvent,  a  court  of  equity  takes  posses- 
sion of  its  property,  it  recognizes  the  fact 
that  in  equity  the  partnership  creditors 
have  a  right  to  pajrment  out  of  those 
^nnds  in  preference  to  individual  credit- 
^J^s,  as  well  as  superior  to  any  claims  of 
the  partners  themselves.  And  the  part- 
nership property  is,  therefore,  sometimes 
sjid,  not  inaptly,  to  be  held  in  trust  for 
|hc  partnership  creditors,  or,  that  they 
j^avc  an  equitable  lien  on  such  property. 
X^t,  all  that  is  meant  by  such  expressions 
^^  the  existence  of  an  equitable  right 
^hich  will  be  enforced  whenever  a  court 
^^  equity,  at  the  instance  of  a  proper 
P*rty  and  in  a  proper  proceeding,  has 
^en  possession  of  the  assets.  It  is  never 
understood  that  there  is  a  specific  lien, 
^  a  direct  trust"  Hollins  v,  Brierfield 
^1.  etc.,  Co.,  150  U.  S.  371,  385,  37  L. 
^i  1113. 


"It  is  indispensable,  however,  to  such 
relief,  when  the  •  creditors  are,  as  in  the 
present  case,  simple-contract  creditors, 
that  the  partnership  property  should  be 
within  the  control  of  the  court  and  in  the 
course  of  administration,  brought  there  by 
the  bankruptcy  of  the  firm,  or  by  an 
assignment,  or  by  the  creation  of  a  trust 
in  some  mode.  This  is  because  neither 
the  partners  nor  the  joint  creditors  have 
any  specific  lien,  nor  is  there  any  trust 
that  can  be  enforced  until  the  property 
has  passed  in  custodiam  legis.  Other 
property  can  be  followed  only  after 
a  judgment  at  law  has  been  obtained  and 
an  execution  has  proved  fruitless."  Case  v, 
Beauregard,  99  U.  S.  119,  125,  25  L.  Ed. 
370. 

A  member  of  a  firm  assigned  and  trans- 
ferred in  good  faith  his  interest  in  the 
partnership  property  in  payment  of  a  just 
debt  for  which  he  was  solely  liable.  The 
creditor  took  possession  of  it  and  sold 
it  to  A.,  who,  by  an  act  of  sale,  in  which  the 
other  member  of  the  firm  united,  trans- 
ferred it  for  a  valuable  consideration  to 
B.  The  firm  and  the  members  of  it  were 
insolvent.  C,  claiming  to  be  a  simole  con- 
tract creditor  of  the  firm,  then  filed  his 
bill  to  subject  the  property  to  the  pay- 
ment of  his  debt.  Held,  that  C.  had  no 
specific  lien  on  the  property,  and  there 
being  no  trust  which  a  court  of  equity  can 
enforce,  the  bill  cannot  be  sustained.  Case 
V.  Beauregard,  99  U.  S.  119,  25  L.  Ed.  370. 

Deed  of  trust. — A  merchant  who  owed 
debts  upon  his  own  private  account,  and 
was  also  a  partner  in  two  commercial 
houses  which  owed  debts  upon  partner- 
ship account,  executed  a  deed  of  trust 
containing  the  following  provisions,  viz: 
It  recited  a  relinquishment  of  dower  by 
his  wife  in  property  previously  sold  and 
in  the  property  then  conveyed,  and  also 
a  debt  due  to  the  daughter  of  the  grantor, 
which  was  still  unpaid,  and  then  proceeded 
to  declare  that  he  was  indebted  to  divers 
other  persons  residing  in  different  parts 
of  the  United  States,  the  names  of  whom 
he  was  then  unable  to  specify  particularly, 
and  that  the  trustee  should  remit  from 
time  to  time  to  Alexander  Neill,  of  the 
first  moneys  arising  from  sales,  until  he 
shall  have  remitted  the  sum  of  $15,000,  to 
be  paid  by  the  said  Neill  to  the  creditors 
of  the  said  grantor,  whose  demands  shall 
then  have  been  ascertained;  and  if  such 


Digitized  by 


Google 


104 


PARTNERSHIP. 


It  is  only  through  and  by  means  of  the  equity  of  the  individual  partner  to  have 
the  partnership  property  applied  to  the  payment  of  the  partnership  debts,  that 
creditors  have  any  lien  on,  or  specific  rights  to,  the  property  of  the  firm  as 
distinguished  from  the  property  of  its  members.^*  The  subsequent  misapplica- 
tion by  one  of  the  partners  of  funds  obtained  from  a  creditor  will  not  affect 


demands  shall  exceed  the  sum  of  $15,000, 
then  to  be  divided  amongst  such  creditors 
pari  passu;  and  out  of  further  remittances 
there  was  to  be  paid  the  sum  of  $12,000  to 
his  wife  as  a  compensation  for  her  re- 
linquishment of  dower,  and  next  the  debt 
due  to  his  daughter,  ana  after  that  the 
moneys  arising  from  further  sales  were 
to  be  applied  to  the  payment  of  all  the 
creditors  of  the  grantor  whose  demands 
shall  then  have  been  ascertained.  In  case 
of  a  surplus,  it  was  to  revert  to  the 
grantor.  The  construction  of  this  deed 
must  be  that  the  grantor  intended  to  pro- 
vide for  his  private  creditors  only  out  of 
this  fund,  leaving  the  partnership  creditors 
to  be  paid  out  of  the  partnership  funds. 
Murrill  v.  Neill,  8  How.  414,  12  L.  Ed. 
1136. 

Under  the  above  deed,  it  was  the  duty 
of  the  trustee  to  divide  the  first  $15,000 
amongst  the  private  creditors  of  the 
grantor,  and  exclude  from  all  participation 
therein  the  creditors  of  the  two  com- 
mercial houses  with  which  the  grantor 
was  connected;  next  to  pay  the  debts  due 
to  the  wife  and  daughter;  then  to  pay  in 
full  the  private  creditors,  or  divide  the 
amount  amongst  them  proportionally. 
Murrill  v.  Neill,  8  How.  414,  12  L.  Ed. 
1135. 

Priority  of  the  United  States.— The 
priority  of  the  United  States  does  not  ex- 
tend so  as  to  take  the  property  of  a  part- 
ner from  partnership  effects,  to  pay  a  sepa- 
rate debt,  due  by  such  partner  to  the 
United  States,  when  the  partnership  ef- 
fects are  not  sufficient  to  satisfy  the  cred- 
itors of  the  partnership.  United  States  v. 
Hack,  8  Pet.  271,  8  L.  Ed.  941. 

84.  Lien  of  creditors. — McCormick  v. 
Gray,  13  How.  26,  37,  14  L.  Ed.  36.  See, 
also,  Hollins  v.  Brierfield  Coal,  etc.,  Co., 
150  U.  S.  371,  37  L.  Ed.  1113. 

"No  doubt  the  effects  of  a  partnership 
belong  to  it  so  long  as  it  continues  In  ex- 
istence, and  not  to  the  individuals  who 
compose  it.  The  right  of  each  partner 
extends  only  to  a  share  of  what  may  re- 
main after  payment  of  the  debts  of  the 
firm  and  the  settlement  of  its  accounts. 
Growing  out  of  this  right,  or  rather  in- 
cluded in  it,  is  the  right  to  have  the  part- 
nership property  applied  to  the  payment 
of  the  partnership  debts  in  preference  to 
those  of  any  individual  partner.  This  is 
an  equity  the  partners  have  as  between 
themselves,  and  in  certain  circumstances- 
it  enures  to  the  benefit  of  the  creditors  of 
the  firm.  The  latter  are  said  to  have  a 
privilege  or  preference,  sometimes  loosely 
denommated  a  lien,  to  have  the  debts  due 
to  them  paid  out  of  the  assets  of  a  firm 


in  course  of  liquidation,  to  the  exclusion 
of  the  creditors  of  its  several  members. 
Their  equity,  however,  is  a  derivative  one. 
It  is  not  held  or  enforceable  in  their  own 
right.  It  is  practically  a  subrogation  to 
the  equity  of  the  individual  partner,  to  be 
made  effective  only  through  him.  Hence, 
if  he  is  not  in  ^a  condition  to  enforce  it, 
the  creditors  of  the  firm  cannot  be.  Rice 
V.  Barnard  et  al.,  20  Vt.  479;  Appeal  of  the 
York  County  Bank,  32  Pa.  St.  446.  But  so 
long  as  the  equity  of  the  partner  remains 
in  him,  so  long  as  he  retains  an  interest 
in  the  firm  assets,  as  a  partner,  a  court  of 
equity  will  allow  the  creditors  of  the  firm 
to  avail  themselves  of  his  equity,  and  en- 
force, through  it,  the  application  of  those 
assets  primarily  to  payment  of  the  debts 
due  them,  whenever  the  property  comes 
under  its  administration."  Case  v,  Beaure- 
gard, 99  U.  S.  119,  124,  25  L.  Ed.  370. 

"The  legal  right  of  a  partnership  cred- 
itor to  subject  the  partnership  property 
to  the  payment  of  his  debt  consists  simply 
in  the  right  to  reduce  his  claim  to  judg- 
ment, and  to  sell  the  goods  of  his  debtors 
on  execution.  His  right  to  appropriate 
the  partnership  property  specifically  to  the 
payment  of  his  debt,  in  equity,  in  prefer- 
ence to  creditors  of  an  individual  partner, 
is  derived  through  the  other  partner, 
whose  original  right  it  is  to  have  the 
partnership  assets  applied  to  the  payment 
of  partnership  obligation.  And  this  equity 
of  the  creditor  subsists  as  long  as  that  of 
the  partner,  through  which  it  is  derived, 
remains;  that  is,  so  long  as  the  partner 
himself  'retains  an  interest  in  the  firm  as- 
sets, as  a  partner,  a  court  of  equity  will 
allow  the  creditors  of  the  firm  to  avail 
themselves  of  his  equity,  and  enforce 
through  it  the  application  of  those  assets 
primarily  to  payment  of  the  debts  due 
them,  whenever  the  property  comes  un- 
der its  administration.*  Such  was  the 
language  of  this  court  in  Case  v.  Beaure- 
gard, 99  U.  S.  119,  25  L.  Ed.  370,  in  which 
Mr.  Justice  Strong,  delivering  its  opinion, 
continued  as  follows:  'It  is  indispensable, 
however,  to  such  relief,  when  the  creditors 
arc,  as  in  the  present  case,  simple-contract 
creditors,  that  the  partnership  property 
should  be  within  the  control  of  the  court, 
and  in  the  course  of  administration, 
brought  there  by  the  bankruptcy  of  the 
firm,  or  by  an  assignment,  or  by  the  crea- 
tion of  a  trust  in  some  mode.  This  is  be- 
cause neither  the  partners  nor  the  joint 
creditors  have  any  specific  lien,  nor  is 
there  any  trust  that  can  be  enforced  until 
the  property  has  passed  in  custodiam 
legis.'  Hence  it  follows  that,  'if  before 
the  interposition  of  the  court  is  asked  the 
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his  right  to  recover  from  the  firm  where  the  creditor  is  not  a  party  nor  privy 
thereto  or  of  the  intention  to  misapply  the  funds.^* 
2.  Application  op  Partnership  Funds  to  Individual  D^ts. — In  the  case 


property  has  ceased  to  belong  to  the  part- 
nership, if  by  a  bona  fide  transfer  it  has 
become  the  several  property  either  of  one 
partner  or  of  a  third  person,  the  equities  of 
the  partners  are  extinguished,  and  conse- 
quently the  derivative  equities  of  the  cred- 
itors are  at  an  end.'  In  that  case  it  was 
held,  in  respect  to  a  firm  admitted  to  be 
insolvent,  that  transfers  made  by  the  in- 
dividual partners  of  their  interest  in  the 
partnership  property  converted  that  prop- 
erty into  individual  property,  terminated 
the  equity  of  any  partner  to  require  the  ap- 
plication thereof  to  the  payment  of  the 
joint  debts,  and  constituted  a  bar  to  a  bill 
in  equity  filed  by  a  partnership  creditor  to 
subject  it  to  the  payment  of  his  debt,  the 
relief  prayed  for  being  grounded  on  the 
claim  that  these  transfers  were  in  fraud 
of  his  rights  as  a  creditor  of  the  firm.  An- 
other case  between  the  same  parties  came 
again  for  consideration  before  the  court, 
which  reaffirmed  the  decision,  and  held 
that  in  such  a  case  the  bill  mght  be  prop- 
erly filed  by  a  creditor,  without  first  re- 
ducing his  claim  to  judgment.  Case  v, 
Beauregard,  101  U.  S.  688,  25  L.  Ed. 
1004."  Fitzpatrick  v.  Flannagan,  106  U. 
S.  648,  654,  27  L.  Ed.  211*. 

"But  the  instruction  was  contrary  to  the 
ruling  in  the  case  of  Fitzpatrick  v,  Flanna- 
gan. 106  U.  S.  648,  654,  27  L.  Ed.  611, 
where  this  court,  speaking  by  Mr.  Justice 
Matthews,  said:  The  legal  right  of  a 
partnership  creditor  to  subject  the  part- 
nership property  to  the  payment  of  his 
debt  consists  simply  in  the  right  to  re- 
duce his  claim  to  judgment,  and  to  sell 
the  goods  of  his  debtors  on  execution. 
His  right  to  appropriate  the  partnership 
property  specifically  to  the  payment  of 
his  debt,  in  equity,  in  preference  to  cred- 
itors of  an  individual  partner,  is  derived 
through  the  other  partner,  whose  original 
right  it  is  to  have  the  partnership  assets 
applied  to  the  payment  of  partnership  ob- 
h'gatsons.  And  this  equity  of  the  creditor 
subsists  as  lon^  as  that  of  the  partner, 
through  which  it  is  derived,  remains;  that 
is,  so  long  as  the  partner  himself,  in  the 
language  of  this  court  in  Case  v,  Beaure- 
gard, W  U.  S.  119,  125,  25  L.  Ed.  370,  "re- 
tains an  interest  in  the  firm  assets,  as  a 
partner,  a  court  of  equity  will  allow  the 
creditors  of  the  firm  to  avail  themselves 
of  his  equity,  and  enforce,  through  it,  the 
application  of  those  assets  primarily  to 
payment  of  the  debts  due  them,  whenever 
the  property  comes  under  its  administra- 
tion." ' "  Huiskamp  v,  Moline  Wagon  Co., 
121  U.  S.  310,  323,  30  L.  Ed.  971. 

"If,  before  the  interposition  of  the  court 
is  asked,  the  property  has  ceased  to  be- 
long to  the  partnership,  if  by  a  bona  fide 
transfer  it  has  become  the  several  property 
cither  of  one  partner  or  of  a  third  person. 


the  equities  of  the  partners  are  extin- 
guished, and  consequently  the  derivative 
equities  of  the  creditors  are  at  an  end." 
Huiskamp  v,  Moline  Wagon  Co.,  121  U. 
S.  310,  324,  30  L.  Ed.  971.  See  ante,  "Lien 
of  Partner,"  IV,  G. 

"If  before  the.  interposition  of  the  court 
is  asked  the  property  has  ceased  to  be- 
long to  the  partnership,  if  by  a  bona  fide 
transfer  it  has  become  the  several  prop- 
erty either  of  one  partner  or  of  a  third 
person,  the  equities  of  the  partners  are  ex- 
tinguished, and  consequently  the  deriva- 
tive equities  of  the  creditors  are  at  an 
end.  It  is,  therefore,  always  essential  to 
any  preferential  right  of  the  creditors  that 
there  shall  be  property  owned  by  the 
partnership  when  the  claim  for  preference 
is  sought  to  be  enforced.  Thus,  in  Ex 
parte  Rufifin  (6  Ves.  119),  where  from  a 
partnership  of  two  persons  one  retired, 
assigning  the  partnership  property  to  the 
other,  and  taking  a  bond  for  the  value 
and  a  covenant  of  indemnity  against 
debts,  it  was  ruled  by  Lord  Eldon  that 
the  joint  creditors  had  no  equity  attaching 
upon  partnership  effects,  even  remaining 
in  specie.  And  such  has  been  the  rule 
generally  accepted  ever  since,  with  •  the 
single  qualification  that  the  assignment  of 
the  retiring  partner  is  not  mala  fide.  Kim- 
ball V,  Thompson,  13  Mete.  (Mass.)  283; 
Allen  V.  The  Centre  Valley  Company  et 
al.,  21  Conn.  130;  Ladd  v.  Griswold,  9  111. 
25;  Smith  v.  Edwards,  7  Humph.  (Tenn.) 
106;  Robb  and  Others  v.  Mudge  and  An- 
other, 14  Gray  (Mass.)  534;  Baker's  Ap- 
peal. 21  Pa.  St.  76;  Sigler  &  Richey  v. 
Knox  County  Bank,  8  Ohio  St.  511;  Wil- 
cox'v.  Kellogg,  11  Ohio  394."  Case  v, 
Beauregard,  99  U.  S.  119,  125,  25  L.  Ed. 
370. 

85.  Subsequent  misapplication.  —  If 
promissory  notes  are  offered  for  discount 
at  a  bank,  in  the  usual  course  of  the  busi- 
ness of  a  partnership,  by  the  partner  in- 
trusted to  conduct  the  business  of  the 
firm,  and  are  discounted  'by  the  bank,  and 
such  discount  was  within  the  firm  busi- 
ness, a  subsequent  misapplication  of  the 
money  (the  indorsees  not  being  parties 
or  privy  thereto,  or  of  the  intention  to 
misapply  the  money),  will  not  deprive  the 
holders  of  their  right  of  action  against  the 
dormant  partners  in  such  a  copartnership. 
Winship  v.  United  States  Bank,  5  Pet. 
529,  8  L.  Ed.  216. 

"In  considering  this  objection,  then,  it 
must  be  assumed  that  the  bills  were  drawn 
by  the  firm,  and  that  they  were  duly  ac- 
cepted and  paid  by  the  plaintiffs  at  ma- 
turity, on  account  of  the  firm;  and  if  so, 
it  is  not  perceived  how  their  right  to  re- 
cover the  amount  can  be  affected  by  the 
fact  that  one  of  the  drawers  applied  the 
money  to  an  unlawful  purpose.    Where  a 
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of  a  partner  paying  his  own  separate  debt  out  of  the  partnership  funds,  it  is 
manifest  that  it  is  a  violation  of  his  duty,  and  of  the  rights  of  his  partners, 
unless  they  have  assented  to  it.  The  act  is  an  illegal  conversion  of  the  funds; 
and  the  separate  creditor  can  have  no  better  title  to  the  funds,  than  the  partner 
himself  had.®®  If  the  members  of  a  firm  agree  among  themselves  that  the 
firm  shall  pay  an  individual  partner's  debt,  it  becomes  an  equitable  claim  against 
the  firm  assets.®^  It  is  a  rule  too  well  settled  to  be  now  called  in  question, 
that  the  interest  of  each  partner  in  the  partnership  property,  is  his  share  in 
the  surplus,  after  the  partnership  debts  are  paid;  and  that  surplus,  only,  is 
liable  for  the  separate  debts  of  such  partner.®^  The  equity  of  a  judgment 
debtor  of  one  member  of  a  joint  stock  company  formed  for  the  purpose  of 
buying  and  selling  land  (whidi  was  held  to  be  a  partnership)  where  the  title 
is  in  trustees  who  are  bound  to  account  to  the  stockholders  the  cestui  que  trusts 
according  to  their  respective  shares  after  all  the  debts  of  the  association  have 
been  discharged,  is  the  interest  in  the  land  after  a  sufficient  portion  of  it  has 
been  disposed  of  for  this  purpose.®®  The  separate  creditor  of  a  member  of  an 
association  dealing  in  lands  has  the  same  rights,  and  no  others,  against  his 
debtor's  share  in  the  lands  of  the  association,  that  the  separate  creditors  have 
against  the  partnership  goods  of  an  ordinary  mercantile  firm.®^ 


contract  grows  immediately  out  of  and  is 
connected  with  the  illegal  or  immoral  act 
of  the  party  claiming  the  benefit  of  it, 
courts  of  justice  will  not  lend  their  aid  to 
enforce  it."  Kimbro  v.  Bullitt,  22  How. 
256,  269,  16  L.  Ed.  313;  Armstrong  v, 
Toler,  11  Wheat.  258,  6  L.  Ed.  468. 

"Suppose  one  of  a  firm  should  borrow 
money  of  a  third  person,  in  the  name  of 
the  partnership,  and  apply  it  to  an  unlaw- 
ful purpose,  it  surely  could  not  defeat  the 
right  of  the  lender  to  recover  on  the  con- 
tract." Kimbro  v,  Bullitt,  22  How.  256, 
269,  16  L.  Ed.  313. 

86.  Violation  of  rights  of  partners. — 
Rogers  v.  Batchelor,  12  Pet.  221,  230,  9  L. 
Ed.   1063. 

Pledge  to  secure  individual  indebted- 
ness.^— Where  cotton  belonging  to  a  firm 
was  pledged  by  a  factor,  who  was  one  of 
the  members  of  the  partnership  without 
the  authority  of  his  copartners,  to  secure 
the  payment  of  his  individual  indebted- 
ness, and  the  one  to  whom  the  pledge  was 
made  only  knew  him  in  his  capacity  of 
factor  and  did  not  understand  him  to  be 
acting  in  any  other  capacity,  it  was  held 
that  the  transaction  was  invalid  as  against 
the  partnership.  Allen  v.  St.  Louis  Bank, 
120  U.  S.  20,  39,  30  L.  Ed.  573. 

After  dissolution. — ^Where  a  firm  is  dis- 
solved by  the  death  of  one  of  its  members, 
and  no  bill  is  filed  by  his  representatives, 
or  by  the  firm  creditors  seeking  the  in- 
tervention of  a  court  of  equity  to  wind  up 
the  business  of  the  firm,  marshal  its  as- 
sets and  apply  them  to  the  firm  debts,  the 
surviving  partner  may,  by  paying  his  in- 
dividual indebtedness  with  those  assets, 
make  a  disposition  of  them,  which  is  not 
a  fraud  in  law  upon  the  firm  creditors, 
nor,  in  the  absence  of  an  actual  intent  to 
defraud,  a  just  ground  for  suing  out  an 
attachment  under  the  statute  of  Missis- 
sippi.   Fitzpatrick  v,  Flannagan,  106  U.  S. 


648,  27  L.  Ed.  211;  McGinty  v.  Flannagan, 
106  U.  S.  661,  27  L.  Ed.  215. 

87.  Agreement  among  partners. — Finley 
V.  Lynn,  6  Cranch  238,  3  L.  Ed.  211. 

In  the  case  of  Huiskamp  v.  Moline 
Wagon  Co.,  121  U.  S.  310,  30  L.  Ed.  971, 
it  was  held  that  even  though  a  partnership 
was  not  dissolved  one  of  the  partners  had 
the  right  with  the  consent  of  his  copart- 
ners to  appropriate  partnership  property 
to  the  payment  of  his  individual  debts, 
where  a  creditor  had  acquired  no  specific 
lien  thereon. 

Where  one  partner  applied  partnership 
property  to  the  payment  of  his  individual 
indebtedness  with  the  assent  of  his  co- 
partners, it  was  held  that  his  right  to  do 
so  was  not  affected  by  the  fact  that  a 
creditor  who  had  acquired  no  specific  lien 
on  the  property  had  no  notice  of  the 
transfer  to  the  partner  so  applying  the 
property.  Huiskamp  v.  Moline  Wagon  Co., 
121  U.  S.  310,  30  L.  Ed.  971. 

88.  Surplus  only  liable  for  separate 
debts.— United  States  v.  Hack,  8  Pet.  271, 
8  L.  Ed.  941.  See,  also,  McCoombe  v. 
Dunch,  2  Dall.  73,  1  L.  Ed.  294. 

Where  three  persons  form  a  partnership 
and  agree  to  bear  the  losses  and  share  the 
profits  of  the  partnership  venture  in  pro- 
portion to  their  contributions  to  its  capi- 
tal, and  two  of  the  partners  furnish  all  the 
money  and  do  all  the  work,  they  arc  en- 
titled to  be  repaid  their  advances  out  of 
its  assets  before  payment  of  the  individual 
creditors  of  the  partner  who  paid  nothing 
and  did  nothing  to  promote  the  partner- 
ship business.  Hobbs  v.  McLean,  117  U. 
S.  567,  573,  29  L.   Ed.  940. 

89.  Clagett  v.  Kilbourne,  1  Black  346, 
17  L.  Ed.  213. 

90.  Association  dealing  in  lands. — Clag- 
ett V.  Kilbourne,  1  Black  346,  17  L.  Ed. 
213. 
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3.  LiABii*iTY  OF  Old  Firm  for  Debts  of  New. — ^A  firm  is  not  liable  for  the 
debts  of  a  new  firm  where  the  new  firm  borrows  money  on  its  own  responsi- 
bility.»i 

VI.  Dissolution. 

A«  By  Agreement. — Partnerships  may  of  course  be  dissolved  by  agree- 
ment.»2 

B.  By  Iizpiration  of  Time. — Partnerships  may  also  be  dissolved  by  expira- 
tion of  time.®* 

0.  Dissolution  by  Sale. — In  an  ordinary  partnership  no  partner  has  the 
right  to  sell  out  his  interest  on  notice  from  the  firm  without  the,  consent  of 
the  copartners  and  if  he  does  either,  the  act  amounts  to  a  dissolution  of  the 
partnership.®^     If  persons  are  copartners  in  the  ownership  of  land,  such  lands 


91.  Liability  of  old  firm. — Certain  mem- 
bers of  a  copartnership  agreed  to  pay  an- 
other member  a  fixed  amount  as  his  capi- 
tal on  his  withdrawal  from  the  concern,  all 
parties  believing  at  the  time  in  the  firm's 
solvent  condition.  The  member  withdrew 
and  a  new  partnership  was  formed  be- 
tween the  remaining  members.  The  new 
firm  on  its  own  responsibilitv  borrowed 
money  from  the  plaintiff,  who  was  ac- 
quainted with  its  members,  and  paid  part 
of  the  capital  as  agreed  upon  to  the  re- 
tiring member  and  also  some  of  the  debts 
of  the  old  firm.  Soon  afterwards  the  new 
firm  failed,  and  the  plaintiff  sought  to 
charge  the  old  firm  with  the  moneys  thus 
loaned,  which  were  used  to  pay  its  debts, 
and  the  retiring  member  for  the  amount 
due  to  him.  It  was  held  that  this  could 
not  be  done.  Penn  Bank  v.  Furness,  114 
U.  S.  376,  379,  29  L.  Ed.  168. 

92.  Mutual  releases  and  assignments. — 
Where  an  instrument  prepared  by  one 
partner  for  signature  by  his  copartner, 
with  whom  he  has  fallen  out  and  quarrelled, 
contains  mutual  releases  and  assignments 
— each  being  the  consideration  of  the 
other — it  should,  in  order  to  be  binding, 
be  signed  by  both  parties.  The  fact  that 
the  partner  who  did  not  prepare  it  has 
taken  without  objection  from  the  other  an 
unsigned  counterpart  after  this  other  part- 
ner nad  signed  the  first  counterpart,  and 
left  it  in  the  hands  of  a  third  person  to 
be  delivered  only  when  the  unsigned 
counterpart  was  signed  and  delivered,  does 
not  give  effect  to  the  release.  Ambler  v. 
Whipple,  20  Wall.  646,  22  L.  Ed.  403. 

Right  of  use  of  patent— Section  4899  of 
the  Revised  Statutes  enacts  that  "every 
person  who  purchases  of  the  inventor  or 
discoverer  or  with  his  knowledge  and  con- 
sent constructs  any  newly  invented  or  dis- 
covered machine  or  other  patented  article 
prior  to  the  application  by  the  inventor  or 
discoverer  for  a  patent  or  who  sells  or 
uses  one  so  constructed  shall  have  the 
right  to  use  and  vend  to  others  to 
be  used  the  specific  thing  so  made  or 
purchased  without  liabilitjr  therefor."  It 
was  held  in  a  case  under  this  section  where 
the  machine  was  constructed  by  a  part- 
nership of  which  the  inventor  was  ^l  part-  * 
ner  and  was  used  with  his  knowledge  and 
consent  before  the  application  for  a  pat- 


ent, that  as  the  implied  license  conferred 
bv  the  above  section  sets  the  specific  ma- 
chine free  from  the  monopoly  of  the 
patent  in  the  hands  of  any  person,  after 
the  dissolution  of  the  firm  they  were  en- 
titled to  use  the  machine  notwithstanding 
that  it  was  agreed  in  the  articles  of  dis- 
solution that  nothing  therein  contained 
should  operate  as  an  assent  on  the  part 
of  the  inventor  to  the  right  to  use  the  im- 
provements upon  the  machine  or  that  he 
has  granted  any  rights  whatever  to  such 
use  other  than  the  other  parties  then  had 
and  nothing  in  this  restriction  should  be 
construed  to  license  or  impair  any  rights 
which  the  other  partners  may  have  to 
such  use.  Wade  v.  Metcalf,  129  U.  S.  202, 
32  L.  Ed.  661.     See  the  title  PATENTS. 

93.  Where  there  is  no  stipulation  as  to 
time. — It  is  universally  conceded  that  a 
contract  of  partnership,  containing  no 
stipulation  as  to  the  time  during  which  it 
shall  continue  in  force,  does  not  endure 
for  the  life  of  the  partners,  or  of  either  of 
them,  nor  for  any  longer  time  than  their 
mutual  consent,  but  may  be  dissolved  by 
either  partner  at  his  own  will  at  any  time. 
Karrick  v.  Hannaman,  168  U.  S.  328,  333, 
42  L.  Ed.  484. 

94.  Partnership  distinguished  from  joint- 
stock  corporation. — In  an  ordinary  copart- 
nership the  individual  members  of  the 
firm  are  presumed  to,  and  in  general  ac- 
tually do,  contribute  to  the  common  en- 
terprise, not  only  their  several  shares  of 
partnership  capital,  but  also  their  individ- 
ual experience,  skill  or  credit,  no  member 
having  the  right  to  sell  out  his  interest  or 
to  retire  from  the  firm  without  the  con- 
sent of  the  copartners;  and  if  he  does 
either,  the  act  amounts  to  a  dissolution  of 
the  partnership.  The  very  reverse  is  the 
case  of  a  joint  stock  corporation,  in  which 
each  stockholder,  whether  by  purchase  or 
original  subscription,  has  the  right,  unless 
restrained  by  the  charter  or  articles  of  as- 
sociation, to  sell  and  transfer  his  shares, 
and,  by  transferring  them,  introduce  others 
in  their  stead.  Morgan  v.  Struthers,  131 
U.  S.  246,  253,  33  L.  Ed.  132.  See  post, 
"Mining  Partnerships,"  VIII. 

Assignment  by  one  member. — "If  a 
member  of  an  ordinary  partnership  as- 
signs, where  the  partnership  is  at  will,  the 
assignment  dissolves  it,  and  if  it  is  not  at 
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being  the  only  subject  matter  of  the  partnership,  the  partnership  will  be  termi- 
nated by  a  sale  of  the  land.®^ 

D.  Misconduct  of  Partner. — It  seems  that  misconduct  of  a  partner  may 
be  good  grounds  for  dissolving  a  partnership.®* 

E.  Effect  of  War. — War  dissolves  commercial  partnerships  existing*  be- 
tween the  subjects  or  citizens  of  the  two  contending  parties  prior  to  the  war; 
for  their  continued  existence  would  involve  community  of  interest  and  mutual 
dealing  between  enemies.®^ 


will,  the  assignment  may  be  treated  by 
the  other  members  of  the  concern  as  a 
cause  for  dissolution.  The  assignee  of 
one  partner  cannot  be  made  a  member  of 
a  partnership  against  the  will  of  the  other 
partners,  but  the  absolute  right  to  have 
the  affairs  of  the  firm  at  once  wound  up, 
when  the  specified  duration  of  the  part- 
nership has  not  expired,  may  be  subject 
to  modification  according  to  circum- 
stances." Riddle  v.  Whitehill,  135  U.  S. 
621,  632,  34  L.  Ed.  282.  See,  also,  Hall  v, 
Lanning.  91  U.  S.  160,  169,  23  L.  Ed.  271. 

Admission  of  new  member. — A.,  B.,  & 
Co.,  a  firm  engaged  in  selling  live  stock 
on  commission,  authorized  a  bank  to  cash 
drafts  drawn  on  the  firm  by  C,  their 
agent,  who  forwarded  live  stock  to  them. 
Some  controversy  arising,  A.,  B.,  &  Co. 
wrote  to  the  bank  as  follows:  "Jan.  15, 
1876.  Hereafter  we  will  pay  drafts  onlv 
on  actual  consignments.  We  cannot  ad- 
vance money  a  week  in  advance  of  ship- 
ment. The  stock  must  be  in  transit  so  as 
to  meet  dr'ft  same  day  or  the  day  after 
presented  to  us.  This  letter  will  cancel 
all  previous  arrangement  of  letters  of 
credit  in  reference  to  C."  The  cashier  of 
the  bank  replied  as  follows:  "Jan.  17, 
1876.  Your  favor  of  the  15th  received.  I 
note  what  you  say.  We  have  never 
knowingly  advanced  any  money  to  C.  on 
stock  to  come  in.  Have  always  supposed 
it  was  in  transit.  After  this  we  shall  re- 
quire ship'g  bill."  There  was  no  further 
communication  on  this  subject  between  the 
parties.  Two  clerks  of  A.,  B.,  &  Co.,  who 
were  aware  of  this  correspondence,  be- 
came partners  without  the  knowledge  of 
the  bank,  and  the  business  was  thereafter 
carried  on  in  the  same  name.  C.  continued 
to  draw  on  the  firm  as  before,  and  the 
bank,  without  requiring  bills  of  lading,  to 
cash  the  drafts,  aU  of  which  were  accepted 
and  paid  by  the  firm.  The  bank  acted  in 
good  faith.  C.  absconded  with  the  pro- 
ceeds of  two  drafts,  and  the  firm  brought 
this  action  against  the  bank  to  recover 
the  amount.  Held:  1.  That  the  letters 
constitute  no  contract,  and  the  bank  is 
not  responsible  to  the  firm  for  cashing  the 
drafts  without  bills  of  lading  attached.  2. 
That  if,  however,  a  contract  did  arise 
from  the  cashier's  unanswered  letter  of 
Jan.  17,  1876,  it  was  with  the  then  exist- 
ing firm,  and  ceased  on  the  subsequent 
change  thereof  by  the  admission  of  new 
members,  without  the  knowledge  or  the 
consent  of  the  bank.  National  Bank  v. 
Hall,  IDl  U.  S.  43,  25  L.  Ed.  822. 


95.  Sale  of  land. — Thompson  v.  Bow- 
man, 6  Wall.  316,  18  L.  Ed.  736. 

96.  Misconduct  of  partner. — ^Though 
bad  character,  drunkenness,  and  dishon- 
esty on  the  part  of  one  partner  may  be 
good  grounds  for  dissolving  a  partnership, 
on  the  application  of  the  other — this  Other 
not  having  known  at  the  time  of  forming 
the  partnership,  these  characteristics  of  his 
copartner — ^yet  when  before  the  partnership 
was  formed  they  were  known  by  the  part- 
ner not  guilty  of  them  to  have  existed, 
they  do  not  authorize  such  partner  him- 
self to  treat  the  partnership  as  ended,  and 
to  take  to  himself  all  the  benefits  of  the 
joint  labor  and  joint  property.*  Ambler 
V,  Whipple,  20  Wall.  546,  22  L.  Ed.  403.  ^ 

In  a  case  in  which  both  parties,  in  their 
pleadings,  assumed  the  partnership  to 
have  been  dissolved,  the  federal  supreme 
court,  speaking  by  Mr.  Justice  Miller,  held 
that  drunkenness  and  dishonesty  on  the 
part  of  one  partner  and  his  consequent  ex- 
clusion from  the  business  did  not  authorize 
his  copartner,  "of  his  own  motion,  to 
treat  the  partnership  as  ended  and  to  take 
himself  all  the  benefits  of  their  joint  la- 
bors and  joint  property,"  or  exempt  him 
from  responsibility  to  account  to  the  ex- 
cluded partnel*.  Karrick  v.  Hannaman, 
168  U.  S.  328,  336,  42  L.  Ed.  484,  citing 
Ambler  v.  Whipple,  20  Wall.  546.  555,  557, 
22  L.  Ed.  403.  See,  also.  Marble  Co.  v. 
Ripley,  10  Wall.  339,  358,  19  L.  Ed.  955. 

And  in  a  later  case,  the  court,  speaking 
by  Mr.  Justice  Woods,  said:  "H9wever 
the  question  may  be  decided,  whether  one 
partner  may  by  his  own  mere  will  dissolve 
a  partnership  formed  for  a  definite  pur- 
pose or  period,  it  is  clear  that  upon  such 
a  dissolution  one  partner  cannot  appro- 
priate to  himself  all  the  partnership  as- 
sets, or  turn  over  the  share  of  his  partner 
to  another  with  whom  he  proposes  to 
form  a  new  partnership."  Karrick  v, 
Hannaman,  168  U.  S.  328,  337,  42  L.  Ed. 
484,  citing  Pearce  v.  Ham,  113  U.  S.  585, 
593,  28   L.   Ed.  1067. 

97.  Effect  of  war.— Matthews  v,  McStea, 
91  U.  S.  7,  9,  23  L.  Ed.  188.  See,  gen- 
erally, the  title  WAR. 

"Partnership  with  a  foreigner  is  dis- 
solved by  the  same  event  which  makes  him 
an  alien  enemy,  because  there  is  in  that 
case  an  utter  incompatibility  created  by 
operation  of  law  between  the  partners  as 
to  their  respective  rights,  duties,  and  obli- 
gations, ^  both  public  and  private,  which 
necessarily  dissolves  the  relation,  inde- 
pendent of  the  will  or  acts  of  the  parties." 
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F.  Death  of  Partner— 1.  In  Generai.. — The  general  rule  of  law  is  that 
every  partnership  is  dissolved  by  the  death  of  one  of  the  copartners  where 
the  articles  of  copartnership  do  not  otherwise  stipulate.*®  It  may,  however,  be 
continued  by  contract,'*  or  by  will.^ 

2.  Winding  Up  the  Business — a.  In  General, — It  is  the  right  of  the  sur- 
viving partner  to  settle  up  the  concerns  of  the  firm,^  and  for  this  purpose  he 
is  entitled  to  the  possession  and  control  of  the  joint  property,*  and  the  sur- 


Hanger  v.  Abbott,  6  Wall.  532,  535,  18  I^ 
Ed.  939;  The  William  Bagaley,  5  Wall. 
377.  406,  18  L.  Ed.  583. 

The  effect  of  war  is  to  dissolve  a  part- 
nership subsisting  between  citizens  of  na- 
tions at  war;  and  if  the  person  abounding 
the  hostile  country  have  had  his  property 
in  partnership  with  citizens  of  the  enemy 
country,  it  is  his  duty  to  dispose  of,  and 
withdraw  his  interest  in  the  firm.  If  he 
do  not,  such  interest  is  subject  to  the  rule 
that  personal  property  left  in  a  hostile 
country  by  an  owner  who  abandons  such 
country  in  order  to  go  tb  the  other  bellig- 
erent, and  so  to  return  to  his  proper  allegi- 
ance and  soil,  becomes,  unless  an  effort 
is  made  with  promptitude  to  remove  it 
from  such  country,  impressed  with  its 
character,  and  as  such  liable  to  the  conse- 
quences attaching  to  enemy's  property. 
The  William  Bagaley,  5  WalL  377,  18  L. 
Ed,  583. 

During  the  late  rebellion,  a  loyal  citi- 
zen domiciled  at  the  time  it  broke  out  in 
one  of  the  rebellious  states,  and  trading 
there  as  a  member  of  a  commercial  firm, 
abandoned  it  and  removed  to  a  loyal 
state.  He  never  in  any  way  aided  or 
abetted  the  rebellion,  but  there  was  no 
evidence  that  he  ever  attempted  or  de- 
sired to  withdraw  his  property  from  the 
rebellious  region.  In  a  year,  more  or  less, 
after  the  rebellion  broke  out,  the  rebel 
authorities  professed  by  one  of  their  de- 
crees to  confiscate  his  interest  in  the  firm; 
and  the  partners  resident  in  the  rebel- 
lious states — he  having  no  connection  with 
or  knowledge  of  their  action — loaded  a 
ship  which  he  alleged  belonged  to  his  firm 
when  he  left  it,  and  which,  in  attempting, 
under  papers,  flag,  officers,  and  crew  of 
the  Confederate  States  to  run  the  block- 
ade established  by  the  United  States,  two 
years  before,  of  the  Southern  coast,  was 
captured  by  a  Federal  cruiser.  Held,  that 
so  much  time  having  elapsed  after  the 
proclamation  and  before  the  confiscation 
and  the  capture,  without  effort  on  the 
part  of  the  loyal  owner  to  get'  it  away 
from  the  rebellious  region,  his  share  in 
vessel  and  cargo  was  rightly  condemned 
Jfith  the  shares  of  the  partners  in  rebel- 
hon;  that  the  alleged  confiscation  was  no 
excuse  for  his  not  having  previously  made 
an  effort  to  withdraw  or  dispose  of  his 
jnterest  in  the  firm  and  that  neither  his 
lojjl  domicile  during  the  rebellion,  nor, 
under  the  circumstances,  the  confiscation, 
IJor  his  want  of  connection  with  or  knowl- 
wm  of  the  enterprise,  nor  all  combined, 
«Jfated  the  right  of  the  captors.  The 
WUham  Bagaley,  5  Wall.  377, 18  L.  Ed.  588. 


Civil  war. — Civil  war  equally  with  for- 
eign war  renders  commercial  intercourse 
unlawful  between  the  contending  parties, 
and  dissolves  commercial  partnership. 
Matthews  v.  McStea,  91  U.  S.  ft,  10,  23  L. 
Ed.  188. 

Date  of  diMoltttion. — ^A  partnership  be- 
tween a  resident  of  New  York  and  other 
parties,  residents  of  Louisiana,  was  not 
dissolved  by  the  late  Civil  War  as  early  as 
April  23,  1861;  and  all  the  members  of  the 
firm  are  bound  by  its  acceptance  of  a  bill 
of  exchange  bearmg  date  and  accepted  on 
that  day»  and  payable  one  year  thereafter. 
Matthews  v,  McStea,  91  U.  S.  7,  23  U 
Ed.  188. 

98.  Death.— Burwell  v.  Mandeville,  8 
How.  5«0,  11  L.  Ed.  378. 

99.  Continuance  by  contract. — ^There  is 
no  doubt,  that  the  liability  of  a  deceased 
copartner,  as  well  as  his  interest  in  the^ 
profits  of  a  concern,  may,  by  contract,  be 
extended  beyond  his  death;  but  without 
such  a  stipulation,  even  in  the  case  of  a 
copartnership  for  a  term  of  years,  it  ia 
clear  that  death  dissolves  the  concern. 
Scholefield  v.  Eichelberger,  7  Pet.  686,  8 
L.  Ed.  793. 

1.  Continuance  by  wiU. — ^A  partner,  too, 
may  by  his  will  provide  that  the  partner- 
ship shall  continue  notwithstanding  his 
death.  Burwell  v.  Mandeville,  8  How.  560, 
576,  11   L.   Ed.   378. 

9.  Right  of  surviving  partner. — ^Wick- 
liflfe  V.  Eve,  17  How.  468,  15  L.  Ed.  163; 
Emerson  v.  Senter,  118  U.  S.  1,  8,  30  L. 
Ed.  49. 

It  is  a  legal  right  of  the  surviving  part- 
ners to  close  out  the  concern,  collect  and 
dispose  of  its  choses  in  action,  and  its 
property,  pay  what  it  owes,  and  then  pay 
over  to  the  persons  entitled  their  just 
share  of  what  is  left.  Moore  v,  Hunting- 
ton, 17  Wall.  417,  423,  2^  L.  Ed.  642. 
See  also,  Wallace  v.  Fitzsimmons,  1  Dall. 
248,  1  U  Ed.  122.  Price  v.  Ralston,  2  Dall. 
60,   66,   1    L.    Ed.   289. 

8,  Possession  and  control  of  property. — 
"In  case  of  dissolution  by  death,  surviv- 
ing partners  are  invested  with  the  ex- 
clusive right  of  possession  and  manage- 
ment of  the  whole  partnership  property 
and  business,  for  the  purpose  ot  paying 
the  partnership  debts  and  disposing  of  the 
effects  of  the  concern  for  the  benefit  of 
themselves  and  the  estate  of  the  deceased." 
Riddle  v.  Whitehill,  135  U.  S.  621,  637,  34 
L.  Ed.  282;  Emerson  v.  Senter,  118  U.  S. 
1,  30  L.  Ed.  49. 

"When  the  partnership  is  dissolved  by 
the  death  of  one  partner,  the  surviving 
partner  is  entitled  to  the  possession  and 
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viving  partner  may  be  compelled  to  wind  up  the  business.* 

b.  Collection  of  Assets, — The  surviving  partner  is  entitled  to  collect  the 
assets.*^ 

c.  Disposition  of  Assets. — It  is  the  duty  of  the  surviving  partner  to  dispose  of 
the  partnership  property,  and  settle  the  partnership  debts.®  An  assignment  for 
the  benefit  of  creditors  by  a  surviving  partner  with  preferences  to  some    has 


control  of  the  joint  property  for  the  pur- 
pose of  closing  up  its  business.  Wickliffe 
V.  Eve,  17  How.  468,  15  L.  Ed.  163:  Shanks 
V.  Klein,  104  U.-  S.  18,  26  L.  Ed.  635." 
Emerson  v,  Senter,  118  U.  S.  1,  8,  30  L. 
Ed.  49.  See,  also.  Price  v.  Ralston,  2  Dall. 
60,  66,   1   L.   Ed.  289. 

Application  to  individual  debt. — ^The 
surviving  partner  has  a  right  to  hold  part- 
nership property  in  his  possession  until 
the  debts  of  the  firm  are  paid,  and  if  the 
firm  is  indebted  to  him,  he  has  a  right  to 
hold  it  until  he  is  paid.  Clay  v.  Freeman, 
118  U.  S.  97,  106,  30  L.  Ed.  104. 

The  proposition  that  the  partnership 
property  can  be  taken  out  of  the  surviving 
partners'  hands,  and  distributed  among 
the  several  partners  and  their  representa- 
tives without  a  settlement  and  payment  of 
the  partnership  debts,  including  any  bal- 
ance due  the  surviving  partner  himself,  is 
a  proposition  that  equity  will  not  for  a 
moment  entertain.  Clay  v.  Freeman,  118 
U.  S.  97,  106,  30  L.  Ed.  104. 

Limitations. — ^The  surviving  partner  who 
is  in  possession  of  partnership  property 
has  a  right  to  hold  it  until  the  debts  of 
the  firm  are  paid  and  if  the  firm  is  in- 
debted to  him,  he  has  a  right  to  hold  it 
until  he  is  paid.  Being  in  possession  of 
the  assets,  he  is  not  affected  by  the  stat- 
ute of  limitations.  If  the  statute  runs 
against  anybody,  it  runs  against  the  repre- 
sentatives of  the  deceased 'partner  in  re- 
lation to  their  right  to  call  him  to  account. 
Clay  V,  Freeman,  118  U.  S.  97,  30  L.  Ed. 
104. 

4.  Suit  to  compel  winding  up  of  busi- 
ness.— Where  the  surviving  partner  is  not 
using  due  diligence  in  settling  the  partner- 
ship business  or  is  acting  in  bad  faith,  the 
interference  of  a  court  of  equity  may  be 
invoked.  Emerson  v.  Senter,  118  U.  S. 
1,  8,  30  L.  Ed.  49. 

"It  is  true  that,  in  many  cases — ^where, 
for  instance,  the  surviving  partner  is  not 
exercising  due  diligence  in  settling  the 
partnership  business,  or  in  acting  in  bad 
taith — the  personal  representative  of  the 
deceased  partner  may  invoke  the  interfer- 
ence of  a  court  of  equity,  and  compel  such 
a  disposition  of  the  partnership  effects  as 
will  be  just  and  proper;  this,  because,  as 
between  the  partners,  and  therefore,  as 
between  the  surviving  partner  and  the 
personal  representatives  of  the  deceased 
partner,  the  joint  assets  constitute  a  fund 
to  be  appropriated  primarily  to  the  dis- 
charge oi  partnership  liabilities;  though 
not  necessarily,  and  under  all  circum- 
stances, upon  terms  of  equality  as  to  all 
the  joint  creditors."     Emerson  v.  Senter, 


118  U.  S.  1,  8,  30  L.  Ed.  49. 

Bill  in  equity. — In  case  of  dissolution  of 
a  partnership  by  the  death  of  one  of  the 
partners,  without  any  previous  agreement 
as  to  the  mode  of  liquidation,  the  joint 
creditor  may,  at  his  election,  institute  pro- 
ceedings, by  filing  a  bill  in  equity  against 
the  personal  representatives  of  the  de- 
ceased partner,  and  the  survivors,  to  wind 
up  the  partnership  ousiness,  to  marshal 
the  assets,  and  appropriate  the  partnership 
property  to  the  payment  of  the  joint 
debts.  Story  on  Partnership,  §§  347,  362. 
Fitzpatrick  v.  Flannagan,  106  U.  S.  648, 
656,  27   L.   Ed.  211. 

Lien  of  partnership  debts. — ^The  surviv- 
ing partner  may,  at  any  time  be  compelled 
by  the  representatives  of  the  deceased 
partner  to  dispose  of  the  partnership 
property  and  settle  the  partnership  debt; 
and  although  his  neglect  or  delay  in  wind- 
ing up  the  concern  may  expose  him  to  the 
animadversion  of  the  court,  and  to  the 
vigorous  exercise  of  its  power  to  compel 
him  to  do  his  duty,  it  will  not  relieve  the 
partnership  assets  in  his  hands  from  the 
lien  of  the  partnership  debts.  Clay  v. 
Freeman,  118  U.  S.  97,  106,  30  L.  Ed.  104. 

6.  Pajmient  of  partoership  debt  to  ex- 
ecutor.— ^A  payment  to  an  executor  or  ad- 
ministrator, can  be  no  satisfaction  to  a 
surviving  partner,  who  has  the  sole  right 
of  suing  for,  and  of  receiving  the  moneys 
due  to  the  company.  Wallace  v.  Fitz- 
simmons,  1  Dall.  248,  250,  1  L.  Ed.  122. 

6.  Disposition  of  assets. — Clav  v.  Free- 
man, 118  U.  S.  97,  106,  30  L.  Ed*.  104.  See, 
also,  Emerson  v,  Senter,  118  U.  S.  1,  8, 
30  L.  Ed.  49. 

Purchase  by  trustee  at  his  own  sale.^ — 
In  the  case  of  Hammond  v,  Hopkins,  143 
U.  S.  224,  36  L.  Ed.  134,  two  partners 
owned  real  estate  in  common,  some  of 
which  was  used  in  the  partnership  busi- 
ness. One  died  making  the  other  by  his 
will  a  trustee  for  the  testator's  children, 
with  the  power  of  sale  of  all  the  real  es- 
tate, and  directing  that  the  business  be 
continued.  After  carrying  on  the  busi- 
ness for  some  time  the  trustee  sold  the 
real  estate  by  auction,  and  bought  por- 
tions of  it  in  through  a  third  person,  and 
accounted  for  half  of  the  net  proceeds. 
The  transaction  was  open  and  known  to 
all  the  cestuis  que  trustent,  and  was  ob- 
jected to  by  none  of  them.  It  was  held 
that  there  was  nothing  in  this  to  indicate 
fraud;  that  the  purchase  was  not  abso- 
lutely void  but  voidable,  and  might  be  con- 
firmed by  the  parties  interested,  either  di- 
rectly or  by  long  acquiescence,  or  by  the 
absence  of  an  election  to  avoid  the  con- 
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been  held  validJ  As  to  application  of  funds  by  surviving  partner  to  his  in- 
dividual indebtedness,  see  ante,  "Application  of  Partnership  Funds'  to  Indi- 
vidual Debts  and  Claims,"  IV,  E,  2. 

3.  Continuance  of  Business. — a.  In  General, — Although  by  the  general  rule 

of  law  every  partnership  is  dissolved  by  death  it  is  competent  for  tfie  partners 

to  provide  by  contract,®  or  by  will  for  the  continuance  of  the  business.*     In 

making  such  provision  a  testator  may  bind  his  whole  estate  or  only  that  part 

♦  of  it  already  embarked  in  the  partnership.  ^<>     But  it  will  require  the  most  dear 


▼eyance  within  a  reasonable  time  after  the 
facts  came  to  their  knowledge.  Mclntire 
V.  Pryor,  173  U.  S.  38,  57,  43  L.  Ed.  606. 

Sale  to  surviving  partner. — ^The  execu- 
tors of  a  deceased  member  of  a  partner- 
ship sold  and  transferred,  by  written  con- 
tract, all  the  interest  of  such  deceased 
member  in  or  to  the  assets  of  the  late 
firm  to  the  surviving  member.  Part  of 
the  consideration  was  in  land,  which  by 
the  terms  of  the  contract,  the  surviving 
member  was  to  repurchase  within  five 
years  if  the  executors  so  elected.  Within 
the  stipulated  time  the  executors  did  so 
elect  and  properly  notified  the  surviving 
member.  Held,  that  the  executors  were 
entitled  to  recover  the  stipulated  price  and 
were  bound  to  reconvey  the  land.  Brown 
V.  Slec,  103  U.  S.  828,  837,  26  L.  Ed.  618. 

7.  Preferences. — ^**But,  while  the  surviv- 
ing partner  is  under  a  legal  obligation  to 
account  to  the  personal  representative  of 
a  deceased  partner,  the  latter  has  no  such 
lien  upon  joint  assets  as  would  prevent 
the  former  from  disposing  of  them  for  the 
purpose  of  closing  up  the  partnership  af- 
fairs. He  has  a  standing  m  court  only 
through  the  equitable  right  which  his  in- 
testate had,  as  between  himself  and  the 
surviving  partner,  to  have  the  joint  prop- 
erty applied  in  good  faith  for  the  liquida- 
tion of  the  joint  liabilities.  As  with  the  con- 
currence of  all  of  the  partners  the  joint 
property  could  have  been  sold  or  assigned, 
for  the  benefit  of  preferred  creditors  of  the 
firm,  the  surviving  partner — there  being  no 
statute  forbidding  it — could  make  the 
same  disposition  of  it.  The  right  to  do 
so  grows  out  of  his  duty,  from  his  rela- 
tions to  the  property,  to  administer  the 
affairs  of  the  firm  so  as  to  close  up  its 
business  without  unreasonable  delay;  and 
his  authority  to  make  such  a  preference 
—the  local  law  not  forbidding  it— cannot, 
npon  principle,  be  less  than  that  which  an 
individual  debtor  has  in  the  case  of  his 
own  creditors.  It  necessarily  results  that 
the  giving  of  preference  to  certain  part- 
nership creditors  was  not  an  unauthorized 
exertion  of  power  by  Moores,  the  surviv- 
ing partner."  Emerson  v.  Senter,  118  U. 
S.  1,  9,  30  L.  Ed.  49. 

8.  By  contract. — Burwell  v.  Mandeville, 
2  How.  560,  11  L.  Ed.  378. 

9.  By  wilL — Burwell  v,  Mandeville,  2 
How.  560,  11  L.  Ed.  378. 

10.  Agreement  or  will. — It  is  competent 
for  the  partners  to  provide  by  agreement 
for  the  continuance  of  the  partnership 
after  the  death  of  one  of  them  but  then 


it  takes  place  in  virtue  of  such  agreement 
only,  as  the  act  of  the  parties,  and  not  by 
mere  operation  of  law.  A  partner,  too, 
may  by  his  will  provide  that  the  partner- 
ship snail  continue  notwithstanding  his 
death;  and  if  it  is  consented  to  by  the  sur- 
viving partner,  it  becomes  obligatory,  just 
as  it  would  if  the  testator,  being  a  sole 
trader,  had  provided  for  the  continuance 
of  his  trade  by  his  executor,  after  his 
death.  Burwell  v.  Mandeville,  2  How. 
560,  576,  11  L.  Ed.  378;  Smith  v.  Aycr,  101 
U.  S.   320,  329,  25  L.  Ed.  955. 

Liability  of  estate  of  testator. — Although 
by  the  general  rule  of  law,  every  partner- 
ship is  dissolved  by  the  death  of  one  of 
the  partners,  where  the  articles  of  copart- 
nership do  not  stipulate  otherwise,  yet 
either  one  may,  by  his  will,  provide  for 
the  continuance  of  the  partnership  after 
his  death;  and  in  making  this  provision, 
he  may  bind  his  whole  estate  or  only  that 
portion  of  it  already  embarked  in  the  part- 
nership. Burwell  v,  Mandeville,  2  How. 
560,  11  L.  Ed.  378. 

"A  testator,  too,  directing  the  continu- 
ance of  a  partnership,  may,  if  he  so 
choose,  bind  his  general  assets  for  all  the 
debts  of  the  partnership  contracted  after 
his  death.  But  he  may  also  limit  his  re- 
sponsibility, either  to  the  funds  already 
embarked  in  the  trade,  or  to  any  specific 
amount  to  be  invested  therein  for  that 
purpose;  and  then  the  creditors  can  re- 
sort to -that  fund  or  amount  only,  and  not 
to  the  general  assets  of  the  testator's  es- 
tate, although  the  partner  or  executor,  or 
other  person  carrying  on  the  trade  may  be 
personally  responsible  for  all  the  debts 
contracted."  Burwell  v.  Mandeville,  2 
How.  560;  576,  11  L.  Ed.  378;  Smith  v. 
Ayer,  101  U.  S.  320,  330,  25  L.  Ed.  955; 
Jones  V,  Walker,  103  U.  S.  444,  26  L.  Ed. 
404. 

A  testator  who  was  a  member  of  a 
partnership  concern  provided  in  his  will 
that  his  capital  and  interest  in  said  con- 
cern should  be  continued  therein,  and 
should  be  chargeable  for  its  debts  and  lia- 
bilities, but  that  his  other  property  should 
not  be  so  chargeable.  It  was  held  that 
such  other  property  was  not  bound  for 
the  debts  of  the  partnership  incurred  sub- 
sequently to  his  death.  Jones  v.  Walker, 
103  U.  S.  444,  446,  26  L.   Ed.  404. 

"In  the  recent  case  of  Smith  v,  Ayer, 
101  U.  S.  320,  25  L.  Ed.  955,  the  legal  prin- 
ciple lying  at  the  foundation  of  the  first 
of  these  grounds  of  relief  was  fully  dis- 
cussed and  determined.    It  was  there  held 
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and  unambiguous  language,  demonstrating  in  the  most  positive  manner  that 
the  testator  intended  to  make  his  general  assets  liable  for  all  debts  contracted 
in  the  continued  trade  after  his  death,  to  justify  the  court  in  arriving  at  such 
a  conclusion.il  A  codicil  to  a  will  which  stated  that  "it  is  my  will  that  my 
interest  in  th«  copartnership  subsisting  between  Daniel  Cawood  and  myself, 
under  the  firm  of  Daniel  Cawood  and  Company,  shall  be  continued  therein  until 
the  expiration  of  the  term  limited  by  the  articles  between  us;  the  business  to 
be  conducted  by  the  said  Daniel  Cawood,  and  the  profit  or  loss  to  be  distributed  . 
in  the  manner  the  said  articles  provide,"  does  not  justify  the  conclusion  that 
the  testator  intended  to  make  his  general  assets  liable  for  all  debts  contracted 
in  the  continued  trade  after  his  death. ^^ 

b.  Liability  of  Person  Continuing  the  Business, — A  person  who  continues  the 
business  is  of  course  liable  for  the  profits,!^  and  in  some  instances  may   be 


that  a  testator  might  authorize  the  con- 
tinuance of  a  partnership,  in  which  he  was 
engaged  at  the  time  of  his  death,  without 
subjecting^  any  more  of  his  property  to 
the  vicissitudes  of  the  business  than  what 
was  then  embarked  in  it,  and  that,  unless 
he  had  expressly  placed  the  whole,  or 
some  other  part  of  his  estate,  under  the 
operation  of  the  partnership,  it  would  not 
be  presumed  that  he  had  so  intended.  See, 
also,  Burwell  v.  Mandeville,  2  How.  560, 
11  L.  Ed.  378;  Ex  parte  Garland,  10  Ves. 
Jr.  109.  In  the  case  before  us  the  testator 
declares,  in'  express  terms,  that  his  capital 
and  interest  in  said  concern  shall  be  con- 
tinued therein,  and  shall  be  chargeable  for 
its  debts  and  liabilities;  but  his  other  prop- 
erty shall  not  be  so  chargeable.  We  see 
no  reason  in  the  present  case  for  depart- 
ing from  the  principal  adopted  in  Smith 
V.  Ayres  after  much  consideration.  If 
dividends  of  profits  out  of  the  partnership 
business  were  honestly  and  fairly  made, 
and  when  paid  did  not  diminish  the  capi- 
tal,' nor  withdraw  what  was  necessary  to 
pay  the  indebtedness  of  the  concern,  we 
see  no  reason  why  the  persons  receiving 
them  should  now  be  called  on  to  refund 
them."  Jones  v.  Walker,  103  U.  'S.  444, 
445,  26  L.  Ed.  404. 

The  will  of  a  testator  provided  that  his 
capital  and  interest  in  a  partnership  con- 
cern of  which  he  was  a  member  should  be 
continued  therein;  and  that  the  profits  of 
the  firm  arisiTig  from  his  share  should  be 
paid  to  certain  specified  persons.  The 
dividends  of  profits  were  honestly  de- 
clared and  paid  without  diminishing  the 
capital  and  before  any  of  the  debts  of 
the  firm  were  in  existence.  The  concern 
afterwards  became  insolvent.  Held,  that 
the  persons  receiving  such  profits  could 
not  be  called  on  to  refund  them.  Jones  v. 
Walker,  103  U.  S.  444,  446,  26  L.  Ed.  404. 

11.  Language  to  make  general  assets 
liable. — Burwell  v.  Mandeville,  2  How.  560, 
11  L.  Ed.  378. 

12.  Burwell  v.  Mandeville,  2  How.  560, 
11  L.  Ed.  378. 

Duty  of  third  persons. — ^Where  partners 
provide  by  agreement  or  will  for  the  con- 
tinuance of  the  business  after  death  of  one 
of  them  the  agreement  or  authority  must 
be  clearly  made  out;  and  third  persons. 


having  notice  of  the  death,  are  bound  to 
inquire  how  far  the  agreement  or  au- 
thority to  continue  it  extends,  and  what 
'funds  it  binds,  and  if  they  trust  the  sur- 
viving party  beyond  the  reach  of  such 
agreement,  or  authority,  or  fund,  it  is 
their  own  fault,  and  they  have  no  right 
to  complain  that  the  law  does  not  afford 
them  any  satisfactory  redress.  Burwell  v. 
Mandeville,  2  How.  560,  576,  11  L.  Ed. 
378;  Smith  v.  Ayer,  101  U.  S.  320,  25  L. 
Ed.  955. 

Parties  who  deal  with  an  executor,  ex- 
ercising his  power  of  disposition  *  of  the 
personal  assets  of  the  estate  in  his  hands, 
to  raise  money,  not  for  the  estate  or  the 
settlement  of  its  affairs,  but  for  the  busi- 
ness of  a  commercial  firm,  are  bound  to 
look  into  his  authority,  and  are  held  to  a 
knowledge  of  all  the  limitations  which  the 
will,  as  well  as  the  law,  puts  thereon.  Such 
assets  are  held  by  him  m  trust  to  pay  the 
debts  of  the  testator  and  then  to  dis- 
charge legacies.  Where,  therefore,  they 
are  acquired  from  him  by  third  parties, 
with  knowledge  of  his  trust  and  of  his 
disregard  of  its  obligations,  they  can  be 
followed  and  recovered.  Smith  v.  Ayer, 
101  U.  S.  320.  25  L.  Ed.  955.  See  the  title 
EXECUTORS  AND  ADMINISTRA- 
TORS, vol.  6,  p.  119. 

18.  Liability  for  profits. — If  the  surviv- 
ing partner  of  a  firm  which  has  been  dis- 
solved by  the  death  of  one  of  its  members 
in  good  faith,  with  the  acquiescence  of  the 
personal  representatives  of  the  deceased 
partner,  uses  the  firm  property,  to  con- 
tinue the  business  on  his  own  account  and 
in  his  own  name,  he  does  it  without  other 
liability  than  to  be  held  accountable  to 
the  estate  of  his  deceased  partner  for  a 
share  of  the  profits;  or  upon  a  bill  filed 
for  that  purpose,  by  the  pers6nal  repre- 
sentatives of  the  deceased  partner  or  a 
partnership  creditor,  to  wind  up  the  firm 
business  and  apply  its  assets  to  the  pay- 
ment of  its  debts.  Any  intermediate  dis- 
position of  the  property,  made  in  good 
faith,  even  although  it  may  have  been 
specifically  a  part  of  the  partnership  as- 
sets, and  even  if  it  has  been  applied  to  the 
payment  of  his  individual  obligations,  will 
be  valid  and  effectual;  and,  without  cir- 
cumstances showing  an  actual  intention  to 
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liable  though  no  profits  or  even  a  loss  is  made.^* 

4.  Liability  of  Surviving  Partner. — Surviving  partners  are  bound  to 
use  reasonable  diligence  and  care  in  closing  out  the  business,  and  in  taking  care 
of  the  decedent's  interest.  If  they  use  such  care  and  diligence  they  are  only 
liable  for  what  was  realized  in  their  hands  when  it  was  done.  If  they  do  not 
they  are  liable  for  what  might  have  been  realized  by  the  use  of  such  care  and 
diligence.^*^  A  surviving  partner  is  not  liable  in  an  action  at  law  for  the  sepr 
arate  debt  of  a  deceased  partner,  though  he  have  partnership  funds  in  his 
hands.*' 


defraud,  cannot  be  treated  as  a  fraud  in 
law  upon  partnership  creditors.  Fitzpat- 
rick  V.  Flannagan,  106  U.  S.  648,  657,  27  L. 
Ed.  211. 

Rental  value  of  slaves. — ^Where  a  surviv- 
ing partner  conducted  a  plantation  be- 
longing to  his  deceased  partner  and  by  the 
Civil  War  the  slaves  thereon  became  free, 
it  was  held  that  he  was  not  chargeable  by 
reason  of  his  not  selling  the  slaves  for 
their  value  but  only  for  their  rental  value 
prior  to  emancipation.  The  surviving 
partner  was  also  held  for  the  rental  value 
of  the  plantation.  Clay  v.  Field,  138  U. 
S.  464,  34  L.  Ed.  1044. 

Attachment. — A  defendant,  as  surviving 
partner  of  a  firm  dissolved  by  the  death 
of  one  of  its  members,  with  the  assent  of 
the  personal  representatives  of  his  de- 
ceased copartner,  had  been  left  in  posses- 
sion of  the  firm  property,  for  the  pur- 
pose of  continuing  the  business.  In  good 
faith  he  borrowed  money  upon  the  in- 
dividual credit  given  him,  by  reason  of  his 
possession  and  control  of  property,  and 
applied  it  to  the  purpose  of  paying  the 
debts  due  from  the  firm  and  repaid  such 
a  loan,  without  any  actual  fraudulent  in- 
tent It  was  held  that 'this  viras  not  a 
fraud  in  law  upon  the  creditors  of  the 
partnership,  justifying  a  seizure,  on  at- 
tachment under  the  laws  of  Mississippi  of 
all  his  property.  Fitzpatrick  v.  Flannagan, 
106  U.  S.  648,  654,  27  L.   Ed.  211. 

11  Liabili^  for  interest. — If  surviving 
partners  go  on  with  the  business  under 
the  credit,  and  risking  the  effects  of  the 
linn,  and  profits  result,  they  will  be  bound 
to  account  for  those  profits  as  belonging 
to  the  firm,  and  they  are  liable  to  be 
charged  with  interest  on  the  funds  they 
use,  though  no  profits,  or  even  a  loss,  is 
made.  Riddle  v.  Whitehill,  135  U.  S.  621, 
«37,  34  L  Ed.  282. 

Liability  to  beneficiaries  of  deceased 
Ittrtner^Where  executors  depart  from 
the  ordinary  mode  prescribed  by  law  by 
consenting  to  the  continuance  of  a  busi- 
ness and  thus  expose  the  property  to  the 
hazards  of  trade,  they  run  the  risk  of  mak- 
ing themselves  answerable  for  any  loss 
that  may  occur  to  the  beneficiaries  of  the 
deceased  partner.  Hoyt  v.  Sprague,  103 
U.  S.  613,  629,  26  L.  Ed.  585. 

.Mmgling  goods.— The  following  instruc- 
tion was  held  erroneous:  It  was  the  duty 
of  the  "surviving  partner  of  the  firm  to  sell 
and  convert  into  money  the  goods  and 
property  belonging  to  said  firm,  and  to 
9U8Enc-« 


collect  the  debts  due  the  firm,  and  first 
apply  the  same  to  the  payment  of  the 
debts  due  by  the  firm,  and  not  to  mingle 
the  same  with  his  own  goods,  so  that  they 
could  not  be  identified,  he  being  by  law 
created  a  trustee  for  this  purpose;  but  if 
he  mingled  them  with  other  goods,  so 
that  they  could  not  be  identified,  he 
thereby  rendered  his  own  goods  liable  for 
the  debts  of  the  firm,  or  (as?)  those  origi- 
nally owned  by  the  firm;  and  if  he  applied 
the  proceeds  of  the  sale  of  such  goods, 
either  originally  owned  by  the  firm  or 
those  afterwards  purchased  and  mixed  up 
with  them,  so  that  they  could  not  be 
identified,  to  the  payment  of  his  private 
debts,  such  disposition  operated  as  a 
fraud  upon  the  rights  of  the  creditors  of 
the  firm  of  which  he  was  surviving  part- 
ner, and  as  to  him  rendered  the  sale  void." 
McGinty  v,  Flannagan,  106  U.  S.  661,  27 
L.   Ed.  215. 

15.  Reasonable  diligence. — Moore  v.  Hun- 
tington, 17  Wall.  417,  423,  21  L.  Ed.  642. 

On  a  bill  by  the  representatives  of  a  de- 
ceased partner  against  surviving  partners 
for  an  account,  these  last  should  not  be 
charged  with  the  sum  which  the  partner- 
ship assets  at  the  exact  date  of  the  de- 
ceased partner's  death  were  worth,  but 
only  with  such  sum  as  by  the  use  of  rea- 
sonable care  and  diligence  they  could  get 
for  them  in  closing  the  partnership  busi- 
ness. Moore  v.  Huntington,  17  Wall.  417, 
21   L.   Ed.  642. 

Value  of  real  estate. — Surviving  part- 
ners should  not  be  charged  with  the  value 
of  real  estate  of  the  partnership,  the  title 
to  which  is  left  by  the  decree  charging 
them  in  the  heirs  of  the  deceased  part- 
ner.  Moore  v,  Huntington,  17  Wall.  417, 
21  L.  Ed.  642. 

Surviving  partners  are  not  required  to 
become  purchasers  of  decedent's  interest 
at  a  valuation.  Moore  v.  Huntington,  17 
Walk  417,  423,  21  L.  Ed.  642. 

Purchase  by  surviving  partner. — In  the 
case  of  Hammond  v,  Hopkins,  143  U.  S. 
224,  36  Iv.  Ed.  134,  where  a  surviving  part- 
ner was  appointed  trustee  and  purchased 
partnership  realty  through  a  third  person 
but  the  transaction  was  open  and  known 
to  the  cestui  que  trustent,  it  was  held  that 
there  was  no  evidence  of  fraud.  See,  also, 
Mclntire  v.  Pryor,  173  U.  S.  38,  57,  43  L. 
Ed.   606. 

16.  Separate  debts  of  deceased  partner. 
-— Vienne  v.  McCarty,  1  Dall.  154,  1  L. 
Ed.  79. 
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5.  Rights  of  Heirs  and  Personal  Representatives  of  Deceased  Part- 
ners.— It  is  the  duty  of  the  surviving  partner  to  pay  over  to  the  representatives 
of  the  deceased  partners  what  may  be  due  to  them  after  a  final  settlement  of 
the  joint  debts.^^  As  it  is  the  right  of  the  surviving  partner  to  settle  up  the 
concerns  of  the  firm,  the  administrator  of  a  deceased  partner  has  no  right  to 
interpose  and  claim  a  debt  due  to  the  partnership.^^  In  Louisiana  the  title  to 
the  interest  of  a  deceased  partner  descends  to  his  heirs.^* 

O.  Bankruptcy  and  Insolvency. — ^As  to  dissolution  of  partnership  by  bank- 
ruptcy and  insolvency,  see,  also,  the  titles  Bankruptcy,  vol.  2,  p.  952;  Insoi<- 
vENCY,  vol.  7,  p.  5.^    The  rule  that  the  purchaser  from  the  trustee  or  assignee 


17.  Amount  due  after  final  settlemient. 
—Emerson  v,  Senter,  118  U.  S.  1,  8,  30  L. 
Ed.  49. 

Bill  for  account  and  (fiscovery. — A  bill 
in  equity  may  be  maintained  by  the  per- 
sonal representatives  of  a  deceased  part- 
ner against  the  survivors  to  compel  an  ac- 
count, so  far  as  an  account  is  possible,  and 
for  a  discovery  of  the  partnership  property 
which  came  to  their  hands.  Denver  v. 
Roane,  99  U.  S.  355,  357,  25  L.  Ed.  476. 

Allowing  interest  of  decedent  to  be  used 
in  business. — "Where  the  representative  of 
a  deceased  partner  allows  the  interest  of 
his  decedent  to  be  used  in  the  business  by 
the  surviving  partner,  and  thereby  loses 
his  lien  upon  the  partnership  property,  he 
does  not  thereby  become  a  creditor  of  the 
new  firm,  and  cannot  come  into  concourse 
with  the  creditors  thereof;  but  the  prop- 
erty of  the  firm  is  first  subject  to  the 
claims  of  such  creditors,  and  after  they 
are  satisfied  the  representative's  right  to 
have  an  account  against  the  surviving 
partner  remains  as  before."  Hoyt  v, 
Sprague,  103  U.  S.  613,  628,  26  L.  Ed.  585. 

Lien.— "At  the  death  of  William 
Sprague,  Sen.,  in  1856,  there  is  no  doubt 
that  each  party  in  interest  was  entitled  to 
call  for  a  liquidation  and  settlement  of  the 
partnership  affairs  and  a  division  of  the 
surplus  property,  and  had  a  lien  on  the 
entire  property  and  effects  for  that  pur- 
pose. In  the  real  estate  and  corporal 
chattels  they  were  tenants  in  common  with 
the  surviving  partners,  and  over  the  entire 
property  including  the  credits  and  other 
assets  they  had  the  lien  referred  to,  which 
they  had  a  right  to  enforce  at  once  if  the 
surviving  partners  refused  to  make  a  set- 
tlement. These  partners  had  the  right  of 
possession,  and,  in  the  choses  in  action, 
the  right  of  property,  to  enable  them  to 
settle  up  the  concern.  But  these  rights  of 
survivorship  were  subordinate  to  the  lien 
of  those  beneficially  interested,  who 
thereby  had  a  right  to  enforce  the  due 
appropriation  of  the  partnership  effects." 
Hoyt  V.  Sprague,  103  U.  S.  613,  624,  26  L. 
Ed.   585. 

"But  whatever  may  have  been  the  re- 
sponsibility which  Mary  Sprague,  as  ad- 
ministratrix and  guardian,  assumed,  it 
cannot  be  doubted  that  she  had  the  power 
to  keep  the  property  in  the  business,  for 
it  was  subject  to  her  disposal.  And  as  it 
was  kept  in  the  business  by  her  consent 


and  allowance,  she  ceased  to  have  a  lien 
upon  the  property  as  against  subsequent 
creditors  of  the  concern.  And,  as  she  in 
her  representative  capacity  ceased  to  have 
such  a  lien,  it  is  difficult  to  see  how  the 
minors  themselves,  when  they  arrived  at 
full  age,  could  have  any  such  lien,  what- 
ever remedy  they  mav  have  had  against 
Mary  Sprague.  If  the  ultimate  benefi- 
ciaries of  a  deceased  partner's  estate 
could  thus  revive  a  lien  which  has  become 
extinguished  as  against  creditors,  there 
would  be  little  safety  in  dealing  with 
commercial  partnerships,  in  which  any 
partner  has  ever  died."  Hoyt  v.  Sprague, 
103  U.  S.  613,  628,  26  L.  Ed.  585. 

18.  Right  to  claim  debt-— Wickliffe  v. 
Eve,  17  How.  468,  15  L.  Ed:  163. 

19.  Partnerships  in  Louisiana. — Under 
the  law  of  Louisiana  upon  the  death  of  a 
member  of  a  partnership  the  title  to  his 
interest  in  the  partnership  effects  descends 
to  his  heir  and  does  not  rest  in  the  sur- 
vivor. Where,  however,  the  surviving 
partners  surrendered  all  the  partnership 
assets  for  the  benefit  of  creditors,  which 
was  accepted  by  the  court  which  ap- 
pointed a  syndic  to  administer  the  prop- 
erty, it  was  held  that  this  proceeding 
could  not  be  collaterally  attacked  by  at- 
taching creditors.  Tua  v.  Carriere,  117 
U.  S.  201,  29  L.  Ed.  855. 

Liability  on  note. — In  a  case  arising  in 
Louisiana,  where  a  note  was  given  by  a 
partnership  and  one  of  the  partners  died, 
and  his  widow  accepted  succession  with- 
out benefit  of  inventory,  it  was  held  that 
she  was  not  liable  in  solido.  Henderson 
v,  Wadsworth,  115  U.  S.  264,  29  L.  Ed. 
377.  See  the  title  BILLS,  NOTES  AND 
CHECKS,  vol.  3,  p.  339. 

Payments  by  the  surviving  partners 
were  held  inadmissible  in  this  case  to 
show  an  interruption  of  prescription. 
Henderson  v.  Wadsworth,  115  U.  S.  264, 
29  L.  Ed.  377. 

90.  Assignment  of  firm's  effects  by  one 
partner. — An  assignpient  in  bankruptcy 
by  one  partner,  in  the  name  of  the  co- 
partnership, of  the  partnership  effects  and 
credits,  has  been  held  valid.  Harrison 
V.  Sterry,  5  Cranch  289,  3  L.  Ed.  104.  Sec 
the  title  BANKRUPTCY,  vol.  2,  p.  952. 

As  to  whether  petition  by  one  partner 
is  involuntary  as  to  copartners,  see  the 
title  BANKRUPTCY,  vol.  2,  p.  843. 
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in  bankruptcy  does  not  acquire  by  purchase  any  greater  rights  than  those  pos- 
•sessed  by  such  trustee  or  assignee,*^  applies  to  a  purchase  by  a  member  of  a 
2>ankrupt  partnership.^* 

H.  Assignment  for  the  Benefit  of  Creditors. — ^A  partnership  may  make 
an  assimment  for  the  benefit  of  creditors.** 

I.  Street  of  Dissolution. — ^A  dissolution  of  partnership  puts  an  end  to  the 
authority  of  one  partner  to  bind  the  other;  it  operates  as  a  revocation  of  all 
power  to  create  new  contracts,  and  the  right  of  partners  as  such  can  extend  no 
further  than  to  settle  the  partnership  concerns  already  existing,  and  distribute 
the  remaining  funds ;  and  this  right  may  be  restrained  by  the  delegation  of  this 
authority  to  one  partner.** 

Agreement  Ratified  by  Copartner. — ^Where  it  was  alleged  that  an  agree- 
ment was  executed  by  one  partner  after  the  dissolution  without  the  consent 
and  knowledge  of  his  copartner  but  it  was  found  by  the  jury  that  this  agree- 
ment had  been  ratified,  it  was  held  valid.** 

J.  Necessity  for  and  Effect  of  Notice  of  Dissolution. — ^The  rule  appears 
to  be  that  if  one  of  the  partners  contracts  with  a  third  person,  in  the  name  of 
the  firm,  after  the  dissolution,  but  that  fact  is  not  made  public,  or  known  by 
such  third  person,  the  law  considers  the  contract  as  being  made  with  the  firm, 
and  on  their  credit.*®     Persons  dealing  with  the  firm  after  dissolution,,  if  they 


SI.  Purchaser  from  trustee. — See  the 
title  BANKRUPTCY,  vol.  2,  p.  915. 

83.  Purchase  by  member  of  bankrupt 
jMTtnerahip. — Where  the  assignee  of  a 
bankrupt  firm  sold  a  debt  due  the  firm 
to  one  of  its  members  and  authorized 
him  to  prosecute  a  suit  which  had  been 
■begun,  it  was  held  that  such  member  as 
purchaser  of  the  debt  had  no  greater  right 
than  the  assignee  to  contest  the  validity 
of  an  assignment  of  the  debt  made  by 
the  firm  previous  to  the  commencement 
of  the  bankruptcy  proceedings.  Craw- 
ford V.  Hasley,  124  U.  S.  642,  31  L.  Ed.  275. 

88.  Assignment  for  benefit  of  creditors. 
— Emerson  v.  Senter,  118  U.  S.  1,  3,  30 
L.  Ed.  49.  See  the  title  ASSIGNMENTS 
FOR  THE  BENEFIT  OF  CREDITORS, 
-vol.    2,    p.    603. 

Preferences. — ^As  to  prohibition  of  pref- 
erence by  limited  partnerships,  see  the 
title  ASSIGNMENTS  FOR  BENEFIT 
OF  CREDITORS,  vol.  2,  p.  616. 

Continuance  of  business. — Where  a  per- 
son who  is  the  representative  of  a  de- 
<eased  partner  and  also  the  guardian  of 
the  beneficiaries  of  such  partner's  estate 
allows  the  interest  of  his  decedent  to  be 
used  in  the  business  by  the  surviving  part- 
ners, and  thereby  loses  his  lien  upon  the 
-partnership  property,  neither  he  nor  the 
beneficiaries  of  the  decedent's  estate  can 
come  into  concourse  with  the  creditors 
thereof,  when  the  surviving  partners  as- 
sign all  the  partnership  property  in  trust 
for  the  benefit  of  creditors,  but  the  prop- 
erty of  the  firm  thereafter  acquired  is 
first  subected  to  the  claims  of  such  credit- 
•ors.  Hoyt  v.  Sprague,  103  U.  S.  613,  628, 
■26  L.  Ed.  585. 

Upon  dissolution  by  an  assignment,  the 
solvent  partners  are  in  equity  entitled  to 
liold  the  cflFects  and  property  in  the  way 
that  surviving  partners  do,  and  if  they 
continue  the  business  it  is  at  their  own 


peril,  in  the  absence  of  special  provision. 
Riddle  v.  Whitchill,  135  U.  S.  621,  637, 
34  L.  Ed.  282. 

Omissions  for  schedule. — ^Where  it  was 
contended  that  *an  assignment  for  the 
benefit  of  creditors  made  by  a  surviving 
partner  was  void  because  of  the  fraudulent 
omissions  from  the  schedule  of  certain 
property  which  constitutes  a  part  of  the 
partnership  assets  and  was  appropriated 
by  the  surviving  partner  to  his  own  use, 
it  was  held  that  this  fraud  upon  the  part 
of  such  surviving  partner  did  not  effect 
the  rights  of  the  assignee  and  of  the  bene- 
ficiary  of  the  trust  who  are  ignorant  of 
the  fraud  of  the  grantor.  Emerson  v. 
Senter,  118  U.  S.  1,  30  L.  Ed.  49.  See  the 
title  ASSIGNMENTS  FOR  BENEFIT 
OF  CREDITORS,  vol.  2,  p.  610. 

24.  Effect  of  dissolution. — Bell  v.  Mor- 
rison, 1  Pet.  351,  7  L.  Ed.  174. 

25.  Kelly  v.  Crawford,  5  Wall.  785,  790, 
18  L.  Ed.  562. 

Creation  of  cause  of  action. — ^Aftcr  a 
dissolution  of  a  partnership,  no  partner 
can  create  a  cause  of  action  against  the 
other  partners,  except  by  a  new  authority 
communicated  to  him  for  that  purpose. 
Bell  V.  Morrison,  1  Pet.  351,  7  L.  Ed.  174. 
See,  also.  Hall  v.  Lanning,  91  U.  S.  160, 
23  L.  Ed.  271. 

Bill  of  exchange. — Where  a  bill  of  ex- 
change was  drawn  by  A.,  after  the  dis- 
solution of  his  partnership  with  B.,  and 
the  proceeds  of  the  bill  went  to  pay,  and 
did  pay,  the  partnership  debts  of  A.  &  B., 
which  A.,  on  the  dissolution  of  the  firm, 
had  assumed  to  pay;  the  holder  of  the 
bill,  after  its  dishonor,  can  have  no  claim 
on  B.,  in  consequence  of  the  particular 
appropriation  of  the  proceeds  of  the  bill. 
LeRoy  v.  Johnson,  2  Pet.  186,  187,  7  L- 
Ed.  391. 

26.  Contracts  after  dissolution. — Le- 
Roy V,  Johnson,  2  Pet.  186,  7  L.  Ed.  39L 
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in  fact  have  received  information  thereof,  cannot  recover  against  a  retired  part- 
ner. And  if  they  have  no  actual  notice  the  question  is  still  one  of  diligence  on 
the  part  of  the  withdrawing  partner.  If  he  does  all  that  the  law  requires,  he 
is  exempt,  even  though  the  notice  does  not  reach  such  persons.^  It  is  not  nec- 
essary that  there  be  either  actual  notice  or  publication  in  a  newspaper.^®  A 
retiring  partner,  after  due  notice  of  dissolution,  cannot  charge  his  firm  for  the 
payment  of  a  negotiable  promissory  npte,  even  in  the  hands  of  an  innocent 
holder,  by  giving  it  a  date  within  the  period  of  the  existence  of  the  partner- 
ship, upon  the  principle  that  after  the  power  of  the  agent  of  a  private  person 
has  been  revoked,  he  cannot  bind  his  principal  by  simply  dating  back  what  he 
does.2» 

K.  Bights  upon  DiBSolution — 1.  In  General. — Where  the  partnership  ex- 
pires in  accordance  with  its  terms,  or  is  dissolved  by  agreement,  each  partner  a> 
a  general  rule  has  an  equal  right  to  the  possession  of  the  partnership  property, 
and  if  they  cannot  agree  as  to  the  disposition  and  division  of  it,  a  court  of 
equity  will  appoint  a  receiver  to  collect  and  apply  the  eflFects.  Each  partner  has 
a  right  to  have  the  partnership  assets  applied  in  liquidation  of  the  partnership 
debts,  and  to  have  the  surplus  assets  divided,  and  each  may  insist  on  a  sale,  and 
that  nothing  shall  be  done  except  with  a  view  to  wind  up  the  concern.^^     After 


27.  Recovery  against  retired  partner. — 
l,ovejoy  V.  Spafford,  93  U.  S.  430,  441,  23 
L.  Ed.  851. 

Where  pubfic  notice  is  given. — If,  a  pub- 
lic notice  is  given  by  one  partner  of  the 
dissolution  of  a  partnership;  and  credit- 
ors, unreasonably  neglecting  it,  place 
funds  in  the  hands  of  the  other  partner, 
they  must  take  the  consequence  of  their 
own  imprudence.  Crawford  v.  Willing, 
4  Dall.  286,  290,  1  L.  Ed.  836. 

88.  Necessity  for  actual  notice  or  pub- 
lication.— It  is  not  an  absolute,  inflexible 
rule,  that  there  must  be  a  publication  in  a 
newspaper  to  protect  a  retiring  partner. 
Any  means  of  fairly  publishing  the  fact 
of  such  dissolution  as  widely  as  possible, 
in  order  to  put  the  public  on  its  guard — 
as,  by  advertisement,  public  notice  in  the 
manner  usual  in  the  community,  the  with- 
drawal of  the  exterior  indications  of  the 
partnership — ^are  proper  to  be  considered 
on  the  question  of  notice.  Lovejoy  v. 
SpaflFord,  93  U.  S.  430,  23  L.  Ed.  851. 

Disavowal  of  continuance — ^Admissibility 
of  evidence. — A.,  having  had  no  previous 
dealings  with  a  firm,  but  having  heard  of 
its  existence,  and  who  composed  it,  sold 
goods  to  one  of  the  partners,  and  received 
in  payment  therefor  a  draft  by  him  drawn 
upon  the  firm,  and  accepted  in  its  name. 
At  the  time  of  the  transaction  the  firm 
was,  in  fact,  dissolved;  but  A.  had  no 
notice  thereof.  Held,  that,  in  order  to  pro- 
tect a  retired  partner  against  such  accept- 
ance of  the  draft  at  the  suit  of  A.,  evi- 
dence, tending  to  show  a  public  and  no- 
torious disavowal  of  the  continuance  of 
the  partnership,  is  admissible.  Lovejoy 
V,  Spafford,  93  U.  S.  430,  23  L.  Ed.  851. 

"When  *  *  *  the  defendant  proved  that 
actual  notice  had  been  given  to  all  those 
who  had  dealt  with  the  firm;  that  all  sub- 
sequent business  was  carried  on  in  the 
name  of  the  remaining  partner  only,  thus 
making  a  marked  change  in  the  presenta- 


tion of  the  firm;  when  the  claimants  re- 
ceived and  obtained  the  draft  at  a  distance 
of  several  hundred  miles  from  the  place 
where  the  firm  did  business,  and  there 
was  no  evidence  that  the  firm  had  ever 
before  transacted  any  business  in  that 
place, — we  think  the  evidence  offered 
should  not  have  been  excluded.  When 
the  defendant  offered  to  prove  that  it  was^ 
generally  known  along  the  Mississippi 
River  that  the  dissolution  had  taken  place,, 
and  offered  evidence  showing  to  whom, 
to  what  extent,  and  in  what  manner,  notice 
had  been  given;  that  all  the  lumber  deal- 
ers in  Davenport  were  notified  and  knew^ 
of  the  dissolution;  that  at  Eau  Claire,  on 
the  occasion  of  the  transaction  in  ques- 
tion, and  before  the  drafts  were  made, 
notice  was  there  given  to  all,  or  nearly 
all,  of  the  lumber  dealers  in  that  place 
that  the  firm  had  been  dissolved, — ^we  think 
the  evidence  was  competent  to  go  before 
the  jury."  Lovejoy  v.  Spafford,  93  U.  S. 
430,   441,  23   L.   Ed.  851. 

"He  refused  to  admit  evidence  which 
would  have  sustained  the  fifth  request  ta 
charge,  that,  if  the  notice  was  so  generally 
communicated  to  the  business  men  of  Eau 
Claire  as  to  be  likely  to  come  to  the 
claimant's  knowledge,  the  jury  are  at 
liberty  to  find  such  knowledge.  In  this 
we  think  he  erred."  Lovejoy  v.  Spafford,. 
93  U.  S.  430,  442,  23  L.  Ed.  851. 

29.  Antedating  promissory  note. — Coler 
V.  Cleburne,  131  U.  S.  162,  173,  174,  33  L- 
Ed.  146;  Anthony  v.  County  of  Jasper^ 
101  U.  S.  693,  698,  25  L.  Ed.  1005. 

80.  Rights  upon  dissolution. — Riddle  v^ 
Whitehill,  135  U.  S.  621,  637.  34  L.  Ed. 
282;  Emerson  v.  Senter,  118  U.  S.  1,  30  L. 
Ed.  49. 

Right  to  assets.— "And  however  the 
question  may  be  decided,  whether  one 
partner  may  by  his  own  m,ere  will  dissolve 
a  partnership  formed  for'  a  definite  pur-r 
pose  or  period,  it  is  clear  that  upon  sucl^ 
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dissolution,  one  partner  cannot  bind  his  copartners  by  new  contracts  or  securi- 
ties, or  impose  upon  them  a  fresh  liability .^^  Partners  may  agree  that  the 
joint  property  shall  belong  to  one  of  them.^^ 

2.  Conversion  of  Reawy  into  Personalty. — ^Real  property  owned  by  a 
partnership  and  purchased  with  partnership  funds  is,  for  the  purpose  of  set- 
tling the  debts  of  the  partnership  and  distributing  its  effects,  treated  in  equity  as 
personal  property.'^ 

Vn.    Limited  Partnerships. 

In  a  case  arising  under  the  laws  of  Texas  relating  to  limited  partnerships,  it 
was  held  that  the  only  effect  of  failure  to  publish  the  terms  of  the  partnership 
as  required  by  the  statute  of  that  state  was  that  the  partnership  should  be 
deemed  general.^*  Failure  to  comply  with  the  provisions  of  the  New  York 
statute  in  reference  to  the  formation  of  limited  partnerships  will  likewise  render 
a  special  partner  liable  as  a  general  partner  to  creditors  but  will  not  change  his 
special  partnership  into  a  general  one.  All  his  relations  to  his  copartners  and 
their  obligations  growing  out  of  their  relation  to  him  as  a  special  partner,  re- 
main unimpaired.^**  Where  the  attaching  creditors  with  other  creditors  described 
persons  in  the  release  executed  by  them  at  about  the  time  of  the  formation  of 
the  limited  partnership,  as  constituting  a  limited  partnership  in  which  a  certain 
person  was  the  general  and  another  person  the  special  partner  and  thus  recog- 
nized and  dealt  with  such  persons  as  a  limited  partnership,  they  are  estopped 
from  insisting  that  there  was  no  such  partnership.^^  An  assignment  by  the 
general  partner  in  a  limited  partnership  consisting  of  a  general  and  special 
partner  is  not  void  because  it  does  not  include  the  individual  property  of 
the  special  partner.^^ 
Preferences  by  Limited  Partnerships. — ^As  to  prohibition  of  preferences 


a  dissolution  one  partner  cannot  appro- 
priate to  himself  all  the  partnership  assets, 
or  turn  over  the  share  of  his  partner  to 
another  with  whom  he  proposes  to  form 
a  new  partnership."  Pearce  v.  Ham,  113 
U.  S.  585,  593,  28  L-  Ed.  1067. 

31.  New  contracts  and  liabilities. — Hall 
r.  Lanning,  91  U.  S.  160,  170,  23  L.  Ed. 
271.  Sec,  also.  Bell  v.  Morrison,  1  Pet. 
351.  7  L  Ed.  174. 

Entry  of  appearance. — After  the  disso- 
lution of  a  partnership,  one  partner  has 
no  implied  authority  to  cause  the  appear- 
ance of  another  partner  to  be  entered  to 
a  suit  brought  against  the  firm!  Hall  v, 
Lanning,  91  U.  S.  160,  23  L.  Ed.  271. 

31  Agreement  between  partners. — "'It 
is  competent/  says  Mr.  Justice  Story, 
Partnership,  §  358,  'for  the  partners,  in 
cases  of  voluntary  dissolution,  to  agree 
that  the  joint  property  of  the  partnership 
shall  belong  to  one  of  them;  and  if  this 
ai?reement  be  bona  fide  and  for  a  valua- 
ble consideration,  it  will  transfer  the  whole 
property  to  such  partner,  wholly  free  from 
the  claims  of  the  joint  creditors.  The  like 
result  will  arise  from  any  stipulation  to 
the  same  effect,  in  the  original  articles 
of  copartnership,  in  cases  of  a  dissolu- 
tion by  death  or  by  any  other  personal 
incapacity.'"  Fitzpatrick  v.  Flannagan, 
106  U.  S.  648,  656,  27  L.  Ed.  211. 

3S.  Conversion  into  personalty. — Allen 
f.  Withrow,  110  U.  S.  119,  130,  28  L.  Ed. 
^;  Seymour  v.  Freer,  8  Wall.  202,  19  L. 
Ed  306.  See,  also,  Clagett  v.  Kilbourne, 
1  Black  346,  17  L.  Ed.  213. 


Real  estate  bought  and  held  by  a 
partnership  for  partnership  purposes  may 
be  appropriated  to  the  satisfaction  of  the 
partnership  debts,  and  for  that  purpose, 
and  to  that  extent,  it  is  to  be  treated  as 
personal  property  of  the  partnership,  and 
like  other  personal  property  pass  under 
the  control  of  the  surviving  partner.  This 
control  extends  to  the  right  to  sell  it,  or 
so  much  of  it  as  may  be  necessary  to  pay 
the  partnership  debts,  or  to  satisfy  the 
just  claims  of  the  surviving  partner.  And 
the  purchasers  of  such  real  estate  acquire 
an  equitable  title  which  courts  of  chancery 
will  enforce  by  requiring  the  holder  of  the 
legal  title  to  convey  such  title  to  them. 
Shanks  v.  Klein,  104  U.  S.  18,  22,  26  L.  Ed. 
635. 

"Real  estate  purchased  with  partnership 
funds  for  partnership  uses,  though  the 
title  be  taken  in  the  name  of  one  partner, 
is  in  equity  treated  as  personal  property, 
so  far  as  is  necessary  to  pay  the  debts  of 
the  partnership  and  to  adjust  the  equities 
of  the  partners;  but  the  principle  of  equi- 
table conversion  has  no  further  applica- 
tion." Riddle  v.  Whitehill,  135  U.  S.  621, 
635,  34  L.   Ed.  282. 

84.  Laws  of  Texas. — Tracy  v,  Tuffly, 
134  U.  S.  206,  33   L.   Ed.  879. 

86.  Abendroth  v.  Van  Dolsen,  131  U.  S. 
66,  73,  33  L.  Ed.  57. 

86.  Estoppel— Tracy  v.  Tuffly,  134  U. 
S.  206,  227,  33  L.  Ed.  879. 

87.  Assignment  by  general  partner. — 
Tracy  v.  Tuffly,  134  U.  S.  206,  33  L.  Ed. 
879. 


Digitized  by 


Google 


118 


PARTNERSHIP. 


by  limited  partnerships,  see  the  title  Assignments  for  the  Benefit  of  Cred- 
itors, vol.  2,  p.  617.  An  adjudication  of  the  bankruptcy  of  a  firm,  and  of  the 
members  in.  whose  name  the  firm  was  doing  business,  in  a  banknipt  proceeding 
affecting  them  alone,  to  which  a  special  partner  was  not  a  party,  does  not  estop 
a  copartnership  creditor  from  setting  up  the  liability  of  such  special  partner  im- 
posed upon  him  by  the  statute  for  noncompliance  with  its  provisions.*®  WTiere 
the  members  of  a  firm  purchased  the  interest  of  one  of  the  members,  it  was 
held  that  their  assignee  in  bankruptcy  could  not  recover  from  the  seller.*®  An 
agreement  between  owners  of  vessels  to  form  a  line  for  carrying  passengers 
and  freight  between  New  York  and  San  Francisco,  is  but  a  contract  for  a 
limited  partnership,  and  the  remedy  for  a  breach  of  it  is  in  the  common-law 

courts.'*^^  

Vm.    Mining  Partnerships. 

Mining  partnerships  are  governed  by  many  of  the  rules  relating  to  ordinary 
partnerships,  but  also  by  some  rules  peculiar  to  themselves,  one  of  which  is  that 
one  person  may  convey  his  interest  in  the  mine  and  business  without  dissolv- 
ing the  partnership.*^  In  a  suit  to  compel  an  account  for  the  proceeds  of  a  min- 
ing claim,  a  finding  by  the  court  that  there  was  no  such  cotenancy  between  the 
parties  in  the  mine  in  controversy  as  to  entide  the  plaintiff  to  an  accounting  is 
a  mere  legal  inference,  and  not  a  sufficient  finding  of  fact  upon  which  to 
base  a  decree.*^  A  partnership  for  the  purchase  and  sale  of  minerals  and  min- 
ing land  and  not  for  the  development  and  working  mines,  is  not  a  mining  part- 
nership in  the  proper  sense  of  that  term.    Hence  it  is  subject  to  the  rules  gov- 


88.  Liability  of  special  partner. — Aben- 
droth  V.  Van  Dolsen,  131  U.  S.  66,  71,  33 
L.  Ed.  57.  See,  also,  the  title  BANK- 
RUPTCY, vol.  2,  p.  867. 

89.  Purchase  of  interest  by  copartners. 
— "There  can  be  no  pretense  that  Condict 
owed  the  bankrupts  anything.  They 
bought  his  interest  m  the  hmited  partner- 
ship of  which  he  was  once  a  member  and 
paid  him  for  it  If  the  creditors  of  that 
partnership  have  any  just  claims  against 
him  on  account  of  what  has  been  done, 
they  must  proceed  as  they  may  be  ad- 
vised to  enforce  their  rights,  but  the  as- 
signee of  the  bankrupts  is  in  no  respect 
their  representative  for  that  purpose.  He 
can  reduce  to  his  possession  whatever  is 
owing  to  the  bankrupts  and  also  what 
they  have  disposed  of  in  fraud  of  the  bank- 
rupt law;  but  Condict  was  not  their  debtor 
when  the  bankruptcy  occurred,  and  there 
is  no  allegation  that  what  they  did  in  re- 
spect to  his  interest  in  the  limited  part- 
nership was  forbidden  by  the  bankrupt 
law."  Wight  V,  Condict,  154  U.  S.  666,  26 
L.  Ed.  562. 

40.  Vandewater  v.  Mills,  19  How.  82,  15 
L.  Ed.  554.  See,  generally,  the  title  AD- 
MIRALTY, vol.  1.  p.  119. 

41.  Rules  governing  mining  partnership. 
— Kahn  t/.  Smelting  Co.,  102  U.  S.  641,  645, 
26   L.   Ed.  266. 

"Associations  for  working  mines  are 
generally  composed  of  a  greater  number 
of  persons  than  ordinary  trading  partner- 
ships; and  it  was  early  seen  that  the  con- 
tinuous working  of  a  mine,  which  is  essen- 
tial to  its  successful  development,  would 
be  impossible,  or  at  least  attended  with 
great  difficulties,  if  an  association  was  to 
be  dissolved  by  the  death  or  bankruptcy 


of  one  of  its  members,  or  the  assigpiment 
of  his  interest.  A  different  rule  from  that 
which  governs  the  relations  of  members 
of  a  trading  partnership  to  each  other 
was,  therefore,  recognized  as  applicable  to 
the  relations  to  each  other  of  members  of 
a  mining  association.  The  delectus  per- 
sonse,  which  is  essential  to  constitute  an 
ordinary  partnership,  has  no  place  in  these 
mining  associations."  Kahn  v.  Smelting- 
Co.,  102  U.  S.  641,  645,  26  L.  Ed.   266. 

"Mining  partnerships  as  distinct  associa- 
tions, with  different  rights  and  liabilities 
attaching  to  their  members  from  those  at- 
taching to  members  of  ordinary  trading 
partnerships,  exist  in  all  mining  communi- 
ties; indeed,  without  them  successful  min- 
ing would  be  attended  with  difficulties  and 
embarrassments,  much  greater  than  at 
present."  Kahn  v.  Smelting  Co.,  102  U. 
S.  641,  645,  26  L.  Ed.  266. 

"There  are  other  consequences  result- 
ing from  this  peculiarity  of  a  mining  part- 
nership, particularly  as  to  the  power  of 
individual  members  to  bind  the  associa- 
tion, upon  which  there  is  no  occasion  now 
to  express  any  opinion."  Kahn  v.  Smelt- 
injr  Co.,  102  U.  S.  641,  646.  26  L.  Ed.  266. 

Sale  by  one  partner. — ^There  is  no  rela- 
tion of  trust  or  confidence  betw^n  mining 
partners  which  is  violated  by  the  sale  and 
assignment  by  one  partner  to  a  stranger, 
or  to  one  of  the  associates,  of  his  share 
in  the  property  and  business  of  the  as- 
sociation. And  it  makes  no  difference 
whether  the  other  associates  are  consulted 
or  not.  Bissell  v,  Foss,  114  U.  S.  252,  261, 
29  L.  Ed.  126. 

43.  Legal  inference. — Kahn  v.  Smelting 
Co.,  102  U.  S.  641,  26  L.  Ed.  266. 
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erning  ordinary  trading  or  commercial  partnerships.  It  can  no  more  be  called 
a  mining  partnership  than  a  partnership  for  the  purchase  of  the  products  of  a 
farm  and  the  land  upon  which  those  products  are  raised  can  be  called  a  partner- 
ship to  farm  the  lands.** 

IZ.    Pleading  and  Practice. 

A.  Parties. — In  suits  by  or  in  reference  to  partnerships  or  partnership  prop- 
erty, all  proper  and  necessary  parties  should  be  joined.**  A  private  party  suing 
to  abate  a  public  nuisance,  if  he  has  partners  in  the  particular  business  affected 


43.  Partnership  for  purchase  and  sale 
of  minerals  distinguished  from  mining 
partnership. — Kimberly  v.  Arms,  129  U.  S. 
512,  530,  32  L.  Ed.  764. 

**The  case  of  Bissell  v.  Foss,  114  U.  S. 
252,  29  L.  Ed.  126,  does  not  seem  to  us  to 
have  any  bearing  on  the  subject  under 
consideration.  There  the  question  was 
whether  a  member  of  a  mining  partner- 
ship, that  is,  a  partnership  formed  for 
the  development  and  working  of  a  mine, 
could  acquire  the  share  of  an  associate 
without  the  knowledge  of  the  other  as- 
sociates and  hold  them  on  his  own  ac- 
count; and  the  court  held  that  it  was  law- 
ful for  him  to  do  so.  Mining  partnerships 
or  associations,  whilst  governed  by  many 
rules  relating  to  ordinary  partnerships, 
have  some  rules  peculiar  to  themselves. 
One  of  such  rules  is  that  a  member  may 
convey  his  interest  or  shares  to  another 
person  without  dissolving  the  partnership, 
and  thus  bring  into  it  a  new  member  with- 
out the  consent  of  his  associates;  and  may 
purchase  interests  in  the  same  or  in  other 
mines  for  his  own  benefit  without  being 
required  to  account  to  the  partnership  for 
the  property.  Kahn  v.  Smelting  Co.,  102 
U.  S.  641,  26  L.  Ed.  266."  Kimberly  v. 
Arms,  129  U.  S.  512,  529.  32  L.  Ed.  764. 

Purchase  by  one  partner* — Where  one 
partner  in  a  mining  partnership  bought  a 
share  in  the  common  property  and  busi- 
ness, it  did  not  enure  to  the  benefit  of  all, 
subject  to  the  payment  by  each  of  his 
associates  of  his  share  of  the  purchase 
money,  in  the  absence  of  an  agreement 
to  that  effect,  and  they  were  not  entitled 
to  a  share  in  the  purchase.  Bissell  v, 
Foss,  114  U.  S.  252,  29  L.  Ed.  126. 

44L  One  partner  alone. — ''One  partner 
cannot  recover  his  share  of  a  debt  due  to 
the  partnership  in  an  action  at  law,  prose- 
cuted in  his  own  name  alone  against  the 
debtor."  Vinal  v.  West  Virginia,  etc., 
Land  Co.,  110  U.  S.  215,  28  L.  Ed.  124. 

Partner  interested  in  contract. — If  the 
contract  was  made  and  the  work  done  by 
the  libelant,  his  right  to  recover,  in  his 
own  name,  cannot  be  defeated  by  showing 
that  he  had  a  partner  interested  in  the 
contract.  The  Ship  Potomac,  2  Black 
581,  17  L.  Ed.  263;  Law  v.  Cross,  1  Black 
533,  17  L.  Ed.   185. 

Heirs  at  law* — ^Where  the  wife  of  a  de- 
cedent, who  was  also  the  administratrix 
of  the  estate,  did  not  join  one  of  the  heirs 
at  law  in  a  suit,  it  was  held  that  this  was 
not  necessary,  as  the  suit  could  be  main- 


tained in  her  representative  character 
without  joining  the  heirs  at  law.  Moore 
V.  Huntington,  17  Wall.  417,  422,  21  L.  Ed. 
642. 

Where  a  person  sues  in  chancery  as  ad- 
ministrator of  a  deceased  partner,  to  tiave 
an  account  of  partnership  concerns,  alleg- 
ing in  his  bill  that  he  is  the  sole  heir  of 
the  deceased  partner,  the  fact  that  he  is 
not  so  does  not  make  the  bill  abate  for 
want  of  necessary  parties;  since  a  decree 
in  his  favor  as  administrator  would  not 
interfere  with  the  rights  of  others  who 
might  claim  a  distribution  after  the  com- 
plainant received  the  money  decreed  to 
him.  Moore  v.  Huntington,  17  Wall.  417. 
21  L.   Ed.  642. 

In  the  case  of  Seymour  v.  Freer,  8  Wall. 
202,  19  L  Ed.  306,  it  was  held  that  the 
principle  of  equitable  conversion  being 
applied  to  the  case,  and  the  land  which 
was  to  be  converted  into  money,  being 
regarded  and  treated  in  equity  as  money, 
the  personal  representative  of  Price  was 
the  proper  person  to  maintain  the  suit, 
and  it  was  not  necessary  that  his  heirs  at 
law  should  be  parties.  Seymour  v.  Freer, 
8  Wall  202,  19  L.  Ed.  306. 

Widow  and  children  of  deceased  part- 
ner.-^Where  a  bill  was  filed  in  the  su- 
preme court  of  the  District  of  Columbia 
by  a  surviving  partner  against  the  ad- 
ministratrix of  a  deceased  partner,  alleg- 
ing that  there  had  never  been  a  settlement 
of  the  affairs  of  the  partnership  and  that 
upon  such  settlement  there  would  be  a 
balance  due  to  the  plaintiff,  and  further 
alleging  that  there  was  real  estate  which 
had  been  purchased  in  the  name  of  the 
firm  and  which  was  standing  in  the  name 
of  the  deceased  partner,  there  is  no  im- 
propriety in  makmg  the  widow  and  chil- 
dren of  the  deceased  partner  parties  de- 
fendant to  such  bill.  White  v.  Joyce,  158 
U.  S.  128,  142,  39  L.  Ed.  921. 

Title  of  cause*— The  bare  title  of  a 
cause  at  the  head  of  one  or  two  orders  of 
court — these  being  the  only  parts  of  a 
record  in  a  concurrent  proceeding  sent 
here — lA  which  orders  the  defendant  is 
stated  to  be  G.  M.  "et  al."  is  not  suffi- 
cient to  show  that  a  partner  of  G.  M..  to 
wit,  one  J.  B. — not  anywhere  named  in 
any  portion  of  the  record  sent,  was  a  de- 
fendant and  party  to  the  proceeding.  Wil- 
liams V.  Bankhead,  19  Wall.  563,  22  L.  Ed. 
184. 

Suit  involving  title  to  lots. — ^Where  the 
surviving  partner  of  an  insolvent  firm  as- 
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by  the  nuisance,  need  not  join  them  as  plaintiffs  any  more  than  he  need  join 
other  persons  who  have  suffered  similar  injuries.'*'*  Objections  for  the  want  of 
parties  should  be  made  at  the  proper  time.** 

B.  Jurisdiction — 1.  Equity. — The  creditor  of  a  partnership  may,  at  his 
option,  proceed  at  law  against  the  surviving  partner  or  go,  in  the  first  instance, 
into  equity  against  the  representatives  of  the  deceased  partner.  It  is  not  neces- 
sary for  him  to  exhaust  his  remedy  at  law  against  the  surviving  partner  before 
proceeding  in  equity  against  the  estate  of  the  deceased.*^  Undoubtedly  equity 
has  jurisdiction,  where  a  person  has  been  induced,  by  fraudulent  representa- 
tions, to  enter  into  a  partnership,  to  rescind  the  contract  at  his  instance,  and  put 
an  end  to  it  ab  initio.*®  Where  by  the  articles  of  copartnership  the  debt  of  one 
member  of  the  firm  to  another  firm  was  assumed  by  the  firm  adopting  such  ar- 
ticles as  payable  out  of  the  partnership  fund,  it  was  held  that  this  did  not  con- 
stitute a  demand  against  the  partnership  at  law  but  that  a  suit  in  equity  might 
be  sustained  on  this  claim.*®  It  is  equity  alone  which  can  restrain  a  joint  cred- 
itor from  receiving  his  full  dividend  out  of  the  separate  effects  of  one  of  the 
partners  until  the  joint  effects  are  exhausted.^^    The  purchaser  of  one  partner's 


signed  certain  lots  of  ground  belonging  to 
the  firm  for  the  benefit  of  its  creditors, 
the  heirs  of  the  deceased  partner  cannot 
be  made  parties  to  a  suit  involving  the 
title  to  the  lots,  on  the  ground  of  any  re- 
lation of  trust  or  confidence  subsisting 
between  them  and  the  assignee.  Rothwell 
V.  Dewees,  2  Black  613,  17  L.  Ed.  309. 

Action  upon  a  covenant. — In  an  action 
upon  a  covenant — contained  in  an  agree- 
ment between  the  covenantor  and  "S.  and 
such  other  parties  as  he  may  associate 
with  him  under  the  name  of  S.  &  Com- 
pany," signed  and  sealed  by  the  cove- 
nantor, and  signed  "S.  &  Co."  by  the  hand 
of  S..  acting  in  behalf  and  by  authority  of 
the  partnership — to  pay  to  "the  said  S.  & 
Company,  parties  of  the  second  part,"  for 
work  to  be  done  by  them,  all  those  who 
are  partners  at  the  time  of  the  signing  of 
the  agreement  may  join.  Seymour  v. 
Western  R.  Co.,  106  U.  S.  320,  27  L.  Ed. 
303. 

46.  Abatement  of  nuisance. — Mississippi, 
etc.,  R.  Co.  V,  Ward,  2  Black  485,  17  L. 
Ed.  311.  See,  generally,  the  title  NUI- 
SANCES, voL  8,  p.  933. 

46.  Peremptory  exceptions. — ^A  per- 
emptory exception  filed  by  defendant  after 
the  case  was  at  issue,  and  on  the  day  that 
it  was  set  for  trial  before  a  jury,  praying 
that  the  suit  should  be  dismissed,  because 
a  partner  with  plaintiff  in  the  transaction 
which  is  the  foundation  of  this  suit,  was 
not  made  a  plaintiff  in  the  case,  comes  too 
late  to  be  granted.  It  was  properly  over- 
ruled. Burbank  v.  Bigelow,  154  U.  S., 
appx.,  558,  19  L.  Ed.  51,  following  Breed- 
love  V.  Nicolet,  7  Pet.  413,  8  L.  Ed.  731. 

When  objection  for  misjoinder  must  be 
made^^-Where  an  action  was  brought 
against  a  partnership  carried  on  in  the 
name  of  B.  S.  Bibb  &  Company  and  the 
complainant  alleged  that  B.  S.  Bibb  & 
Company  and  Thomas  H.  Hopkins  were 
copartners  of  the  firm  but  that  the  proof 
showed  that  Hopkins  was  not  a  partner 
but  only  a  clerk  and  that  the  business  done 
in  the  name  of  B.  S.  Bibb  &  Company  was 


that  of  B.  S.  Bibb  alone,  no  objection  was 
made  to  the  misjoinder,  it  was  held  that 
a  judgment  was  properly  rendered  against 
the  defendant  Bibb  alone  after  the  verdict 
had  been  given  finding  that  Hopkins  was 
not  a  partner.  In  the  opinion  it  is  said: 
yAt  common  law  the  objection  for  mis- 
joinder should  be  made  by  answer  or 
plea  in  a  way  so  as  to  give  the  plaintiff  a 
better  writ;  but  at  common  law  where 
two  or  more  parties  are  sued  as  partners, 
and  there  is  no  denial  of  the  partnership, 
and  no  plea  alleging  a  misjomder,  it  is 
doubtful  whether  after  verdict  such  an  ob- 
jection could  be  taken.  But  however  that 
may  be,  under  the  modern  codes,  includ- 
ing that  of  Alabama,  no  such  objection 
can  be  made  after  verdict.  In  this  case 
the  plaintiff  in  error  did  business  under 
the  name  of  B.  S.  Bibb  &  Company,  and 
he  should  not  be  heard,  when  sued  as  a 
partner  of  that  firm,  to  say  that  he  alone 
composed  the  firm,  and  was,  therefore,  not 
liable  because  joined  with  another  defend- 
ant who  was  not  a  member."  Bibb  v, 
Allen,  149  U.  S.  481,  504,  37  L.  Ed.  819. 

47.  Option  of  creditor. — Nelson  v.  Hill, 
5  How.  127,  12  L.  Ed.  81.  See,  also.  Case 
V.  Beauregard,  101  U.  S.  688,  25  L.  Ed. 
1004. 

"In  general  the  surviving  partner  is  li- 
able at  law  only;  and  no  decree  can  be 
made  against  him,  although  he  may  be  a 
proper  party  to  the  suit  in  equity,  as  be- 
ing interested  to  contest  the  plaintiffs 
demand,  unless  some  other  equity  inter- 
venes, and  so  it  was  held  in  Wilkmson  v. 
Henderson,  1  Myl.  &  K.  582,  689."  Bur- 
well  V.  Mandeville,  2  How.  560,  575,  11  L. 
Ed.  378. 

48.  Rescission  of  contract  of  partner- 
ship.—Oteri  V.  Scalzo,  145  U.  S.  578,  688, 
36  L.  Ed.  824.  See  the  title  RESCIS- 
SION, CANCELLATION  AND  REF- 
ORMATION. 

49.  Debt  of  one  member. — Finley  v. 
Lynn,  6  Cranch  238,  249,  3  L.  Ed.  211. 

50.  Restraining  joint  creditor. — ^Tucker 
V,  Oxlcy,  6  Cranch  34,  3  L.  Ed.  29. 
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share  or  interest  in  the  lands  of  an  association  cannot  maintain  ejectment  for 
it;  his  remedy  is  in  equity,  where  he  may  call  for  an  account,  and  thus  entitle 
himself  to  all  that  the  judgment  debtor  could  have  claimed  after  payment  of 
the  partnership  liabilities.^  ^ 

2.  Admiralty. — Where  certain  parties  joined  together  to  carry  on  an  ad- 
venture in  trade  for  their  mutual  benefit — one  contributing  a  vessel,  and  the 
other  his  skill,  labor,  experience,  etc. — ^and  there  was  to  be  a  communion  of 
profits  on  a  fixed  ratio,  it  was  a  contract  over  which  a  court  of  admiralty  had 
no  jurisdiction.**^ 

0.  Declarations  and  Bills. — Statutes  which  dispense  with  the  neces- 
sity of  proof  of  partnership,  where  it  is  alleged  in  the  declaration,  are  com- 
mon.'* Declarations  must  of  course  contain  all  necessary  averments.***  In 
Mississippi  it  is  lawful  to  declare  against  any  one  or  more  of  the  partners,  as 
their  liabilities  are  joint  and  several  by  statute.****  Bills  in  equity  must  not  be 
multifarious.*® 

D.  Plea. — ^A  plea  which  sets  up  as  a  cause  of  action  against  the  plaintiffs 
that  they  induced  the  defendant  to  dissolve  partnership  between  him  and  another 
person  and  to  enter  plaintiff's  employ  with  intent  to  wrongfully  destroy  the 
business  of  the  defendant,  is  defective  where  there  is  no  allegation  as  to  how 
long  the  partnership  was  to  continue,  as  no  action  would  He  for  terminating 
or  inducing  the  termination  of  the  partnership  at  will.  Whether  treated  as  a 
set-off  or  recoupment  or  simply  as  an  independent  cause  of  action,  such  a  plea 


51.    Purchase  of  partner's  share  of  real 

estate— Clagett  v.  Kilbourne,  1  Black  346, 
17  L.  Ed.  213. 

58.  Admiralty^— Ward  v.  Thompson,  22 
How.  330, 16  L.  Ed.  249.  See  the  title  AD- 
MIRALTY, vol.  1,  p.  119. 

58.  Statute  of  Illinois.— The  statute  of 
Illinois,  which  in  trials  of  actions  by  or 
against  partners  on  contracts,  dispenses, 
in  the  first  instance,  with  the  necessity  of 
proof  of  the  partnership,  applies  to  a  case 
where  the  declaration  beginning  thus: 
"A.,  B.,  and  C,  trading  as  A.  &  Co.,  com- 
plain of  D.,  E.,  and  F.,  trading  as  D.  & 
Co.,"  then  goes  on  referring,  throughout, 
to  the  parties  respectively,  as  "the  said 
plaintiffs"  and  "the  said  defendants."  The 
designation  of  the  parties,  as  partners,  in 
the  opening  of  the  declaration,  is  not  a 
simple  designatio  personarum,  and  sur- 
plusage; but  amounts  to  an  averment 
that  they  contracted  as  partners.  Cooper 
&  Co.  V.  Coates  &  Co.,  21  Wall.  105,  22  L. 
Ed.  481. 

5C  Citizenship. — An  averment  in  the 
declaration,  that  the  plaintiffs  were  a  firm 
of  natural  persons,  associated  for  the  pur- 
pose of  carrying  on  the  banking  business 
in  Omaha,  Nebraska  Territory  (a  place 
which,  at  the  time  of  the  suit  brought, 
was  remote  from  the  great  centres  of 
trade  and  commerce),  and  had  been  for  a 
period  of  eighteen  months  engaged  in  that 
business,  at  that  place,  is  equivalent  to 
saying  that  they  had  their  domicile  there, 
and  is  a  sufBcient  averment  of  citizenship. 
Express  Co.  v.  Kountze  Bros.,  8  Wall. 
342,  19  L.  Ed.  457. 

Declaration  against  one  partner  only. — 
The  declaration  in  an  action  against  one 
partner  only,  never  gives  notice  of  a  claim 
being  on   a   partnership   transaction;   the 


proceeding  is  always  as  if  the  party  sued 
was  the  sole  contracting  party;  and  if  the 
declaration  were  to  show  a  partnership 
contract,  the  judgment  against  the  single 
partner  could  not  be  sustained.  Barry  v. 
Foyles,  1  Pet.  311,  7  L.  Ed.  157. 

Indorsement  of  note. — It  is,  in  general, 
not  necessary,  in  deriving  title  to  a  bill 
or  note,  through  the  indorsement  of  a  part- 
nership firm,  or  from  the  surviving  part- 
ner, through  the  act  of  the  law,  to  state 
particularly  the  names  of  the  persons  com- 
posing the  firm.  Childress  v.  Emory,  8 
Wheat.  642,  5  L.   Ed.  705. 

65.  Mississippi  statute. — By  a  statute  of 
Mississippi,  all  promises,  contracts  and 
liabilities  of  copartners,  are  to  be  deemed 
and  adjudged  joint  and  several;  and  in  all 
suits  on  contracts  in  writing,  made  by 
two  or  more  persons,  it  is  lawful  to  de- 
clare against  any  one  or  more  of  them. 
This  is  such  a  severance  of  the  contract  as 
puts  it  in  the  power  of  the  plaintiff  to 
hold  any  portion  of  them  jointly,  and  the 
others  severally,  bound  by  the  contract; 
and  there  is  no  obligation  on  the  part  Of 
the  plaintiflF  to  put  the  defendants  in  such 
condition,  by  his  pleadings,  as  to  compel 
each  to  contribute  his  portion  for  the  bene- 
fit of  the  others.  Minor  v.  Mechanics' 
Bank,  1  Pet.  46,  7  L.  Ed.  47,  cited.  Amis 
V.  Smith,  16  Pet.  303,  10  L.  Ed.  973. 

56.  Midtifariousness. — Where  there  were 
two  mercantile  firms  and  some  of  the 
members  common  to  both,  a  creditor's  bill 
was  not  multifarious  when  filed  against 
the  personal  representative  of  two  of  the 
deceased  partners  of  the  two  firms  and 
also  against  the  surviving  partner  of  one 
of  the  firms.  Nelson  v.  Hill,  5  How.  127, 
12  L.  Ed.  81. 
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does  not  set  up  evidence  sufficient  to  constitute  a  valid  set-off  or  recoupment  of 
a  cause  of  action.^''  If  a  declaration  be  upon  a  joint  note,  and  the  defendant 
plead  that  the  note  is  the  separate  note  of  one  of  the  defendants,  and  was  given 
to  and  accepted  by  the  plaintiff,  in  full  satisfaction  of  the  debt,  this  plea  is  bad, 
upon  special  demurrer,  because  it  amounts  to  the  general  issue.^® 

S.  Demurrer. — The  objection  of  multifariousness  to  a  bill  for  dissolution 
of  a  partnership,  and  for  partition  of  the  partnership  land,  should  be  taken  by 
demurrer.*^*  Conclusions  of  law  as  to  the  execution  of  a  bond  by  a  partnership 
are  not  admitted  by  demurrer.'<> 

F.  Defenses. — Equitable  defenses  cannot,  under  the  jurisprudence  of  the 
federal  courts,  be  set  up  in  a  court  of  law.^^  By  operation  of  law,  a  partner- 
ship debt  is  not  extinguished  or  compensated  by  the  indebtedness  of  the  creditor 
to  one  of  the  partners ;  although  such  partner  may,  by  way  of  defense  or  by  ex- 
ception, as  it^is  termed  in  the  practice  of  Louisiana,  offset  or  oppose  the  com- 
pensation of  his  demand  to  that  of  the  creditor.®^  A  debt  due  by  a  partnership 
to  a  partnership  creditor  cannot  be  set  off  against  a  debt  due  by  such  creditor 
to  one  of  the  partners.^  It  is  not  necessary  that  there  be  a  settlement  of  part- 
nership accounts  in  order  that  there  may  be  a  recovery  upon  a  promise  by  one 
partner  that  the  firm  would  accept  a  draft.®* 


57.  Defective  plea. — McGuire  v,  Gerst- 
Icy,  204  U.  S.  489,  51  L.  Ed.  581. 

68.  Plea  amounting  to  general  issue.— 
Van  Ness  v.  Forrest,  8  Cranch  30,  3  L. 
Ed.  478. 

69.  Multifariousness^ — ^Where  a  bill 
prayed  for  a  dissolution  of  the  partner- 
ship between  the  parties  and  the  sale  of 
certain  lands  by  them  held  as-  tenants  in 
common,  which,  it  was  alleged,  were  not 
susceptible  of  division  without  prejudice 
to  them,  there  was  no  demurrer  to  the 
bill  and  it  was  held  that  if  there  was  any- 
thing in  the  allegations  which  concern  the 
partnership,  which  introduces  another 
matter,  the  objection  should  have  been 
taken  by  demurrer  for  multifariousness. 
Briges  v.  Sperry,  95  U.  S.  401.  24  L.  Ed. 
390. 

00.  Conclusions  of  law. — "Neither  of  the 
other  partners  signed  the  bond  but  the 
complainants  allege  that  the  firm  directed 
the  claimant  to  give  the  bond  for  and  in 
the  name  and  style  of  their  said  partner- 
ship as  obligors;  to  which  it  may  be  an- 
swered that  if  the  firm  gave  such  direc- 
tions the  claimant  did  not  follow  them,  as 
the  bonds  set  forth  in  the  record  as  an 
exhibit  to  the  bill  of  complaint  shows  that 
it  is  the  individual  bond  of  the  alleged 
senior  partner.  Nor  do  the  complaints 
pretend  that  the  other  partners  ever  signed 
the  instrument,  but  they  contend  that  the 
demurrer  admits  every  thing  which  they 
have  alleged.  Matters  of  fact  well  pleaded 
are  admitted  by  a  demurrer,  but  it  is 
equally  well  settled  that  mere  conclusions 
of  law  are  not  admitted  by  such  a  pro- 
ceeding." United  States  v.  Ames,  99  U. 
S.  35,  45,  25  L.  Ed.  295. 

61.  Equitable  defense. — ^A  plea  avers 
as  follows:  That  the  note  sued  on 
"was  and  is  wholly  without  consideration 
and  is  null  and  void  and  that  said  note  is 
based  upon  and  grew  out  of  transactions 
relating  to  the  business  of  the  partnership; 


that  such  partners  are  interested  in  the 
same  and  are  necessarily  parties  to  a  suit 
relating  to  said  note  and  that  the  amount 
due  on  the  said  note,  if  any,  cannot  be  as- 
certained until  a  final  settlement  of  the 
said  partnership  can  be  had."  This  plea 
has  no  legal  defense  of  want  of  considera- 
tion, for  the  plea  admits  by  implication 
that  there  may  be  something  on  the  note 
but  the  equitable  defense  that  the  amount 
due  on  the  note,  if  anything,  is  dependent 
on  the  amount  coming  from  the  assets  of 
the  partnership  which  cannot  be  ascer- 
tained without  a  settlement  of  the  partner- 
ship affairs  in  a  suit  which  all  the  partners 
are  necessary  parties.  Such  equitable  de- 
fense cannot,  under  the  jurisprudence  of 
the  courts  of  the  United  States,  be  set  up 
in  a  court  of  law.  Burnes  v.  Scott,  117  U. 
S.  582,  586,  587,  29  L.  Ed.  991. 

The  rule,  if  any,  to  which  the  facts  set 
up  in  the  above  plea  entitles  the  defend- 
ant, is  an  injunction  to  stay  the  suit  at  law 
upon  the  note  until  a  settlement  of  the 
partnership  and  an  ascertainment  of  the 
amount,  if  anything,  coming  out  of  the 
assets  of  the  partnership.  Burnes  v,  Scott, 
117  U.  S.  582,  584,  587,  29  L.  Ed.  991. 

62.  Practice  in  Louisiana. — Beauregard 
V.  Case,  91  U.  S.  134,  23  L.  Ed.  263. 

63.  Set-off — Debt  due  to  one  of  the  part- 
ners* — Cramond  v.  United  States  Bank,  4 
Dall.  291,  1  L.  Ed.  838. 

64.  Necessity  for  settlement  of  accounts. 
— An  action  was  brought  upon  a  promise 
made  by  one  partner  that  his  firm  would 
accept  a  certain  draft  drawn  on  them  and 
which  was  dishonored  by  the  drawees.  It 
was  objected  that  the  partnership  ac- 
counts remained  unsettled  and  therefore 
the  plaintiff  ought  not  to  recover.  In 
the  opinion  it  is  said:  "Surely,  this  alone 
is  not  sufficient  to  deprive  the  plaintiff  of 
his  right  o£  action.  It  is  perfectly  con- 
sistent with  this  state  of  facts,  that  the 
plaintiff  should  be  a  creditor  of  the  firm 


Digitized  by 


Google 


PARTNERSHIP. 


123 


G.  Evidence — 1.  Presumption  and  Burden  of  Proof. — ^A  promise  to  give 
the  defendant  a  part  of  the  profits  does  not  necessarily  raise  a  presumption  of 
partnership.**^  A  partner  is  not  presumed  to  have  knowledge  of  a  letter  not 
written  in  the  name  of  the  firm.*®  Ordinarily,  the  presumption  is  that  all  parties 
have  access  to  the  partnership  books.'*^  Where  the  fact  sought  to  be  proved  by 
the  production  of  books  and  papers,  is  the  existence  of  a  deed  from  one  of  the 
partners  of  a  firm  to  the  firm  itself,  secondary  proof  that  an  entry  existed  on 
the  books  of  a  transfer  of  real  estate  to  the  firm;  that  an  account  was  open,  in 
them,  with  the  property;  that  the  money  of  the  firm  was  applied  to  the  con- 
sideration of  the  purchase;  that  the  person  who  erected  new  buildings  on  the 
property  were  paid  by  the  notes  and  checks  of  the  firm,  which  buildings  were 
afterwards  rented  in  the  name,  and  partly  furnished  through  the  funds  of  the 
partnership,  and  that  the  taxes  were  paid  in  the  same  way,  this  is  not  sufficient 
for  the  presumption  of  a  deed  by  a  jury,  as  a  matter  of  direction  from  the 
court.'*  Where  a  promissory  note,  payable  to  a  firm,  was  signed  by  one  of  the 
partners  in  the  firm  together  with  two  other  persons,  and  suit  was  brought  upon 
it  against  these  two  other  persons  in  the  name  of  the  payee  partner,  upon  the 
ground  that  the  note  was  intended  for  his  individual  benefit,  and  that  the  in- 
sertion of  the  name  of  the  firm  as  payees  was  an  error,  it  was  clearly  his  duty 
to  prove  such  error  upon  the  trial.'*    The  necessity  for  proof  may  be  dispensed 


to  an  extent  far  beyond  the  amount  of 
$4,000.  There  is  evidence  in  the  record 
from  which  the  jury  might  fairly  presume 
that  such  was  the  case.  But  the  circum- 
stance that  the  accounts  of  the  partner- 
ship were  unsettled  is  put,  as,  of  itself, 
sufficient  to  defeat  the  plaintiffs  recovery; 
which  it  cannot  be  admitted  to  be,  if,  in 
any  possible  case  consistently  with  that 
fact,  he  might  have  sustained  any  loss  by 
taking  the  bill  upon  the  faith  of  the  de- 
fendant's promise."  Townsley  v.  Sumrall, 
2  Pet  170,  184,  7  L.  Ed.  386. 

66.  Preflumption  of  partnership.— The 
admission  of  the  defendant  and  the  dep- 
osition of  K.  to  the  effect  that  the  de- 
fendant had  procured  for  K.  a  loan  of 
money  to  be  used  in  a  purchase  of  cotton, 
and  that  K.  had  voluntarily  promised  to 
give  the  defendant  a  part  of  the  profits,  if 
any^  were  made,  for  his  assistance  in  pro- 
' curing  the  loan,  when  no  sum  or  propor- 
tion of  profits  was  named,  does  not  raise 
such  a  presumption  of  partnership.  Pleas- 
ants V.  Fant,  22  Wall.  116,  22  L.  Ed.  780. 

66.  Presumption  of  assent — If  one  part- 
ner write  a  letter  in  his  own  name,  to  his 
creditor,  referring  to  the  concerns  of  the 
partnership,  and  his  own  private  debts  to 
those  to  whom  the  letter  is  addressed,  the 
letter  not  being  written  in  the  name  of 
the  firm;  it  cannot  be  presumed  that  the 
other  partner  had  a  knowledge  of  the  con- 
tents of  the  letter,  and  sanctioned  them; 
unless  some  proof  to  this  effect  was  given, 
the  other  partner  ought  not  to  be  bound 
by  the  contents  of  the  letter.  Rogers  v. 
Batchelor,  12  Pet  221,  9  L.  Ed.  1063.  See, 
generally,  the  title  PRESUMPTIONS 
AND  BURDEN  OF  PROOF. 

67.  Access  to  partnership  books. — Win- 
ship  r.  United  States  Bank,  5  Pet  629,  8 
tr.  Ed.  216. 

"That,  ordinarily,  the  presumption  was 


that  all  the  parties  had  access  to  the  part* 
nership  books,  and  might  know  the  con- 
tents thereof.  But  this  was  a  mere  pre- 
sumption from  the  ordinary  course  of 
business,  and  might  be  rebutted  by  any 
circumstances  whatsoever,  which  either 
positively  or  presumptively  repelled  any 
inference  of  access;  such,  for  instance,  as 
the  distance  of  place  in  the  course  of  busi- 
ness of  the  particular  partnership,  or  any 
other  circumstances  raising  a  presump- 
tion of  nonaccess.  And  he  left  the  jury 
to  draw  their  own  conclusion  as  to  the 
knowledge  of  the  Binneys,  of  the  entries 
in  the  partnership  books,  from  the  whole 
evidence  in  the  case."  Winship  v.  United 
States  Bank,  5  Pet  529,  556,  8  L.  Ed.  216. 

68.  Presumption  of  deed. — Hanson  v. 
Eustace,  2  How.  653,  11  L.  Ed.  416. 

Nor  are  the  jury  at  liberty,  in  such  a 
case,  to  consider  a  refusal  to  furnish  books 
and  papers,  as  one  of  the  reasons  upon 
which  to  presume  a  deed;  and  an  instruc- 
tion from  the  court  which  permits  them  to 
do  so,  is  erroneous.  Hanson  v,  Eustace, 
2  How.   653,  11   L.   Ed.   416. 

69.  Proof  of  error. — McMicken  v,  Webb, 
6  How.  292,  12  L.  Ed.  443. 

Fulfillment  of  duties. — The  payee  part- 
ner in  the  above  case  having  brought  into 
the  evidence  the  terms  upon  which  the 
partnership  was  dissolved,  by  which  it  ap- 
peared to  be  his  duty  to  collect  the  as- 
sets, pay  the  debts,  and  settle  the  concerns 
of  the  partnership,  it  was  competent  for 
the  jury  to  judge  whether  the  note  was 
given  provisionally  and  desig^ned  to  abide 
the  settlement  of  the  affairs  of  the  firm, 
and  if  so,  then  it  became  necessary  for  the 
payee  partner  to  prove  the  fulfillment  of 
these  duties  before  any  right  of  action 
upon  the  note  accrued  to  him.  McMicken 
V.  Webb,  6  How.  292,  12  L.  Ed.  443. 
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with  by  consentj^  or  by  statute  J  ^ 

2.  Deci<arations  and  Admissions — z.  In  General. — Where  the  question  be- 
fore the  jury  was,  whether  or  not  one  of  the  defendants  was  a  partner  in  a 
commercial  firm,  it  was  proper  for  the  court  to  exclude  the  declarations  made 
by  the  defendant  in  the  absence  of  the  plaintifFsJ^  It  was  also  proper  not  to 
confine  the  attention  of  the  jury  to  declarations  made  at  one  particular  time  in 
the  presence  of  one  of  the  plaintiffs,  but  to  allow  all  similar  declarations  to  be 
given  in  evidence,  so  that  the  jury  could  judge  of  the  entire  question  of  the 
existence  of  the  partnership^^ 

b.  Partners. — As  to  declarations  and  admissions  when  made  by  partners,  see 
the  title  Declarations  and  Admissions,  voL  5,  p.  226J*  Parties  cannot  give 
private  conversation  or  correspondence  with  each  other  to  rebut  evidence  of 
partnership  with  a  third  personJ*  The  existence  of  a  partnership  may  be  ad- 
mitted by  the  pleadingsJ^ 

c.  Third  Persons. — The  assignee  claimed  that  a  partnership  formerly  exist- 
ing between  the  bankrupt  and  other  parties  had  been  dissolved  prior  to  a  cer- 
tain  transaction;   and   that,   consequently,   that   transaction   was   had   with    the 


70.  Consent  to  dissolution. — ^Where  a 
bill  was  filed  for  dissolution  and  a  re- 
ceiver, mainly  on  the  ground  that  defend- 
ants had  violated  the  terms  of  the  part- 
nership and  were  improperly  managing 
the  business  committed  to  their  charge, 
the  consent  of  the  defendants  to  a  disso- 
lution made  it  unnecessary  for  the  plain- 
tiffs to  prove  the  special  grounds  set  out 
in  their  bill  and  the  fact  that  there  was 
no  formal  decree  was  immaterial.  Burns 
V.  Rosenstein,  135  U.  S.  449,  34  L.  Ed.  193. 

71.  Necessity  for  proof  of  partnership. 
— By  the  rules  of  common  law  it  is  cer- 
tainly necessary  that  parties  who  sue  as 
coplaintiffs,  alleging  themselves  to  be 
partners,  shall  make  proof  of  that  allega- 
tion. The  same  is  true  of  persons  who 
are  alleged  to  be  copartners,  and  sued  as 
such  as  defendants.  By  the  statutes  of 
Illinois  the  rule  of  law  is  changed  in  this 
respect  unless  a  plea  in  abatement  is  in- 
terposed, or  verified  pleas  are  filed  deny- 
ing the  execution  of  a  writing  set  up. 
Cooper  &  Co.  v,  Coates  &  Co.,  21  Wall. 
105,    110,  22  L.  Ed.  481. 

"A  statute  of  Illinois  provides  that  in 
actions  on  contracts,  express  or  implied, 
against  two  or  more  defendants  as  part- 
ners, joint  obligors,  or  payors,  proof  of 
their  joint  liability  or  partnership  shall 
not  be  required  to  entitle  the  plaintiff  to 
judgment,  unless  such  proof  shall  be  ren- 
dered necessary  by  a  plea  in  abatement, 
or  a  plea  in  bar,  denying  the  partnership 
or  joint  liability,  verified  by  affidavit.  The 
joint  contract  and  liability  of  the  defend- 
ants, therefore,  stood  admitted  by  the 
pleadings,  and  this  is  a  sufficient  answer 
to  several  objections  taken  to  the  admis- 
sibility of  statements  and  the  proof  of  acts 
of  the  defendant,  Jacob  Forsyth."  Forsyth 
V.  Doolittle,  120  U.  S.  73,  30  L.  Ed.  586. 

72.  Declarations  in  absence  of  plaintiffs. 
—Teller  v.  Patten,  20  How.  125,  15  L.  Ed. 
831. 

78.  In  presence  of  one  of  the  plaintiffs. 
—Teller  v.  Patten,  20  How.  125,  15  L.  Ed: 
831. 


74.  Statement  of  co-owners. — "The  only 
question  open  for  our  consideration  arises 
upon  the  exception  to  the  exclusion  by  the 
commissioner  of  the  testimony  given  in 
another  suit  by  one  of  the  part  owners  of 
the  schooner  as  to  the  extent  and  value 
of  its  repairs.  The  exclusion,  we  think, 
was  correct.  The  statements  of  the  part 
owner,  expressing  his  judgment  as  to  the 
matters  upon  which  he  was  examined, 
could,  at  most,  bind  only  himself.  They 
were  not  evidence  against  his  co-owners, 
who  were  merely  tenants  in  common  with 
him,  not  partners.  Story  on  Partner- 
ship, §  453."  The  New  Orleans,  106  U.  S. 
13,  16,  27  L.   Ed.  96. 

75.  Private  conversations  or  corre- 
spondence.—Freeborn  V.  Smith,  2  Wall. 
160,  17  L.  Ed.  922. 

76.  Admission  in  answer. — In  an  action 
brought  to  recover  the  purchase  price  of 
a  sawmill,  the  declaration  alleged  that  it 
had  been  sold  to  defendants,  who  were  at 
the  time  partners  in  the  business  of  saw- 
ing and  manufacturing  lumber  and  tim- 
ber, and  of  procuring,  owning,  and  operat- 
ing a  sawmill  for  that  purpose.  Though 
all  the  defendants  were  sued,  only  one  ap- 
peared or  was  served.  His  answer  was 
as  follows:  "And  defendant  admits  that 
he  and  the  other  defendants  *  *  *  were 
interested  together  in  the  business  of  saw- 
ing and  manufacturing  lumber  at  the  time 
mentioned  in  the  complaint,  and  contem- 
plated and  intended  to  procure  by  lease  or 
purchase,  or  erect,  a  sawmill  in  the  neieh- 
borhood  of  Homerville,  aforesaid."  The 
judge  charged  the  jury  that  the  existence 
of  the  partnership  was  conceded.  It  was 
held,  that  this  answer  was  a  concession  or 
admission  of  the  alleged  partnership;  and 
when  it  was  further  proved  without  con- 
tradiction that  the  mill,  at  the  time  of 
sale,  was  in  the  possession  and  use  of  the 
defendants,  the  instruction  of  the  court 
was  justified.  Porter  v.  Graves,  104  U.  S. 
171,  172,  26  L.  Ed.  691. 

Time  of  interest  in  partnership. — ^The 
language   of  the  complainant  in  his   bill. 
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bankrupt  individually,  and  not  with  the  firm.  The  defendants,  insisting  to  the 
contrary,  oflFered  the  declarations  of  such  other  parties  touching  the  points  in 
controversy.     Held,  that  such  declarations  were  not  evidence^'' 

3.  Admissibility. — A  partnership  may  be  proved  by  parol  as  well  as  by  writ- 
ten evidenced®  The  right  of  a  partner  to  sign  the  firm  name  to  a  contract  of 
indemnity  in  favor  of  third  persons  must  be  strictly  proved;  but  it  need  not 
necessarily  to  be  proved  by  a  written  authority  to  him  J®  A  latent  ambiguity  in 
a  receipt  for  settlement  of  partnership  accounts  may  be  explained  by  parol.®^ 
On  an  issue  between  a  partnership  and  third  parties  as  to  the  day  when  the 
partnership  was  formed,  the  mere  articles  of  partnership  are  not  evidence  in 
favor  of  the  partnership.  It  must  be  shown  by  extrinsic  evidence,  that  they 
were  made  on  the  day  when  they  purport  to  have  been  made.®^  Evidence  that 
by  the  articles  of  partnership  one  partner  had  no  right  to  indorse  negotiable 
paper,  is  inadmissible  to  defeat  a  bona  fide  holder  of  such  paper  indorsed  with 
the  firm  name  by  a  member  of  the  firm,  and  taken  by  such  bona  fide  holder  for 
value,  and  without  notice  of  the  articles.®^  Where,  to  a  suit  against  a  partner- 
ship for  debt,  the  defense  is  that  a  former  partner  has  unwarrantably  signed  the 
firni  name  after  dissolution  of  the  partnership,  the  paper  signed  may  be  read  in 
evidence  by  itself,  it  being  so  read,  however,  "subject  to  the  proof  to  be  given 
hereafter."^  Where  the  suit  was  brought  upon  a  partnership  transaction, 
against  one  of  the  partners  and  the  declaration  stated  a  contract  with  the  part- 
ner who  was  sued,  and  gave  no  notice  that  it  was  made  by  him  with  another 
F«rson,  evidence  of  a  joint  assumpsit  may  be  given,  to  support  such  a  declara- 
tion; the  want  of  notice  has  never  been  considered  as  justifying  an  exception 
to  such  evidence  at  the  trial.^  Parol  testimony  has  been  admitted  to  refute  the 
contention  that  the  notes  of  a  corporation  were  accepted  for  a  partnership  lia- 
bility by  a  misunderstanding.®* 

4.   Sufficiency  of  Evidence. — The  evidence  of  partnership  must  be  suf- 
ficient to  submit  to  a  jury.®® 


"that  he  became  interested  in  a  ship  and 
cargo  at  and  from  Gibraltar,"  is  decisive 
of  the  question  of  time  when  his  interest 
commenced,  and  shows  that  he  had  no 
interest  until  she  arrived  at  Gibraltar. 
Mathewson  v,  Clarke,  6  How.  122,  12  L. 
Ed.  370. 

77.  Third  persons. — Nudd  v.  Burrows, 
91  U.  S.  426,  23  L.  Ed.  286. 

78.  Proof  of  partnership. — Moran  v, 
Prather,  23  Wall.  492,  23  L.  Ed.  121. 

79.  Right  to  sign  name  to  contract  of 
indemnity^— Moran  v.  Prather,  23  Wall. 
492,  23  L.  Ed.  121. 

W.  Latent  ambiguity. — ^The  words  "re- 
ceived on  settlement  to  this  date"  are  am- 
biguous and  may  refer  to  a  settlement  for 
the  year  or  a  settlement  for  the  whole 
period  of  partnership.  This  ambiguity,  be- 
ing latent,  may  be  removed  by  the  evi- 
dence in  the  case.  Clay  v.  Field,  138  U. 
S.  454,  480,  34   L.   Ed.    1044. 

SI.  Date  of  formation  of  partnership. — 
Philpot  I'.-Gruninger,  14  Wall.  570,  20  L. 
Ed.  743. 

^  Articles  of  partnership  as  evidence 
Jo  defeat  holder  of  negotiable  paper. — 
Michigan  Bank  v.  Eldred,  9  Wall.  544,  19 
L.  Ed.  763. 

».  Signature  of  firm  name  after  disso- 
MtioiL— Kelly  V.  Crawford,  5  Wall.  785, 
18  L  Ed.  562. 

^W.  Want  of  notice^ — Barry  v.  Foyles,  1 
P«t.  311,  7  L.  Ed.  157. 


85.  Notes  given  for  partnership  liability, 
— A  purchase  was  made  by  a  partnership 
from  the  plaintiff,  the  contract  providing 
that  a  cash  payment  of  a  portion  of  the 
purchase  money  was  to  be  made  and  the 
partnership  was  to  give  its  notes  for  the 
rest.  While  the  goods  were  being  deliv- 
ered a  corporation  was  organized  from  the 
partnership  and  the  notes  for  the  remain- 
der of  the  purchase  money  were  made  by 
the  corporation  and  accepted  by  the  plain- 
tiff. The  plaintiff  then  brought  an  action 
to  hold  the  members  of  the  partnership 
on  the  notes  individually,  and  the  court 
held  that  parol  testimony  that  the  plaintiff 
knew  that  the  members  of  the  partner- 
ship proposed  to  organize  a  corporation 
with  limited  liability,  that  the  purchase 
was  to  be  made  in  the  interest  of  such  cor- 
poration, and  that  its  obligations  were  to 
be  given  for  the  deferred  payments,  was 
admissible,  as  it  made  against  the  conten- 
tion of  the  plaintiff  that  its  acceptance  of 
the  notes  of  the  limited  liability  company 
was  through  a  misunderstanding  and  mis- 
take. Case  Mfg.  Co.  v.  Soxman,  138  U. 
S.  431,  436,  437,  34  L.  Ed.  1019. 

86.  Promise  to  give  defendant  a  part 
of  the  profits. — The  admission  of  the  der 
fendant  and  the  depositions  of  K  to  the 
effect  that  the  defendant  had  procured  for 
K  a  loan  of  money  to  be  used  in  the  pur- 
chase of  cotton,  and  that  K  had  volun- 
tarily promised  to  give  the   defendant  a 
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5.  Variance. — ^Where  there  is  a  variance  evidence  is  inadmissible.*^ 
H,  Witnesses. — ^Where  the  testimony  of  two  partners  was  admitted  in  re- 
gard to  transactions  with  and  statements  by  deceased  partners  in  a  suit  against 
his  assignee  in  bankruptcy,  it  was  held  that  these  witnesses  were  not  incompe- 
tent under  §  858  of  the  Revised  Statutes,  which  provides  that  in  an  action  by 
or  against  executors,  administrators  or  guardians  neither  party  shall  be  allowed 
to  testify  against  the  other  as  to  any  transactions  with  or  statements  by  the 
testator,  intestate  or  ward.*®  It  seems  that  the  rule  as  to  disqualification  as  to 
interest  applied  to  partners.®* 

I.    Instmctions. — ^An  instruction  in  an  action  to  hold  a  person  as  a  part- 
ner, which  ignored  the  effect  of  a  legal  instrument  which  constituted  such  per- 


part  of  the  profits,  if  any  were  made,  for 
his  assistance  in  procuring  the  loan,  when 
no  sum  or  proportion  of  profits  was  made, 
is  not  sufficient  evidence  to  require  the 
court  to  submit  the  question  of  partner- 
ship to  a  jury  and  in  the  absence  of  other 
evidence  an  instruction  to  find  for  the  de- 
fendant was  right.  Pleasants  v.  Fant,  22 
Wall.  116,  22  L.  Ed.  780. 

Evidence  for  jury.^— Smyth  v,  Strader,  4 
How.  404,  11  L.  Ed.  1031. 

87.  Variance.^ — ^Thc  interest  of  a  co- 
partnership cannot  be  ^iven  in  evidence, 
on  an  averment  of  individual  interest,  nor 
an  averment  of  the  interest  of  a  company 
be  supported,  by  a  special  contract  relat- 
ing to  the  interest  of  an  individual.  Graves 
V.  Boston  Marine  Ins.  Co.,  2  Cranch  419, 
2  L.  Ed.  324. 

The  declaration  contained  two  counts: 
The  first,  setting  out  the  cause  of  action, 
stated  "for  that  whereas,  the  said  defend- 
ants and  copartners,  trading  under  the 
firm  of  Josiah  Turner  &  Co.,  in  the  life- 
time of  said  William,  on  the  1st  day  of 
March,  1821,  were  indebted  to  the  plain- 
tiffs; and  being  so  indebted,  etc.:'*  the 
second  count  was  an  insimul  computas- 
sent,  and  began,  ''and  also  whereas,  the 
said  defendants,  afterwards,  to  wit,  on  the 
da^  and  year  aforesaid,  accounted  with  the 
said  plaintiffs  of  and  concerning  divers 
other  sums  of  money  due  and  owing  from 
the  said  defendants,"  etc.  The  defend- 
ants, to  maintain  the  issue  on  their  part, 
fave  in  evidence  to  the  jury,  that  William 
'urner,  the  person  mentioned  in  the  dec- 
laration, died  on  the  6th  of  January,  1819, 
that  he  was  formerly  a  partner  with  Josiah 
and  Philip  Turner,  the  defendants,  under 
the  firm  of  Josiah,  Turner  &  Co.;  but  that 
the  partnership  was  dissolved  in  October, 
1817,  and  that  the  defendants  formed  a 
copartnership  in  1820.  The  defendants 
prayed  the  court  to  instruct  the  jury,  that 
there  was  a  variance  between  the  contract 
declared  on,  and  that  given  in  evidence — 
William  Turner  being  dead.  ^  The  only 
allegation  in  the  second  count  in  the  dec- 
laration, from  which  it  is  argued,  that  the 
contract  declared  upon  was  one  including 
William  Turner  with  Joseph  and  Philip, 
is,  "that  the  said  defendants  accounted 
with  the  plaintiflFs;"  but  this  does  not 
warrant  the  conclusion  drawn  from  it;, 
the    defendants    were   Josiah    and    Philip 


Turner;  William  Turner  was  not  a  de- 
fendant; and  the  terms,  "the  said  defend- 
ants," could  not  include  him.  There  "was 
no  variance  between  the  contract  declared 
upon  in  the  second  count,  and  the  contract 
proved  upon  the  trial,  with  respect  to  the 
parties  thereto.  Schimmelpennick  v. 
Turner,  6  Pet.  1,  8  L.  Ed.  297. 

The  principle  is,  that  a  contract  made 
by  copartners  is  several  as  well  as  joint, 
and  the  assumpsit  is  made  by  all  and  bv 
each;  it  is  obligatory  on  all,  and  on  eacn 
of  the  partners.  If,  therefore,  the  defend- 
ant fails  to  avail  himself  of  the  variance 
in  abatement,  when  the  form  of  his  plea 
obliges  him  to  give  the  plaintiff  a  proper 
action,  the  policy  of  the  law  does  not  per- 
mit him  to  avail  himself  of  it,  at  the  time 
of  trial.  Barry  v.  Foyles,  1  Pet.  311,  7  L. 
Ed.  157. 

88.  Transactions  with  deceased  persona. 
— Hobbs  V.  McLean,  117  U.  S.  567,  575,  29 
L.  Ed.  940.  See,  generally,  the  title  WIT- 
NESSES. 

88.  In  an  action  originally  commenced 
against  A.  and  B.,  as  partners,  upon  an 
alleged  engagement  by  the  firm,  and  where 
A.,  who  was  not  found  or  served  with 
process,  was  offered  as  a  witness  in  favor 
of  B.,  having  been  released  by  B.,  the 
court  said:  "It  is  to  be  premised,  that  the 
only  ground  upon  which  the  objection  can 
be  rested  is  the  supposed  interest  of  the 
witness  in  the  event  of  the  cause;  since 
the  suit  having  regularly  abated  as  to  him, 
by  the  return  that  he  was  'no  inhabitant/ 
he  was  no  more  a  party  to  it  than  he 
would  have  been  had  his  name  been  al- 
together omitted  in  the  declaration.  As 
to  the  objection  upon  the  score  of  in- 
terest, it  is  sufficient  to  remark  that  it  was 
manifestly  hostile  to  the  party  in  whose 
favor  he  testified  and  who  offered  it  in 
evidence;  since  the  plaintiff's  recovery 
against  the  defendant,  and  satisfaction 
from  him,  would  be  a  bar  to  their  ac- 
tion against  the  witness;  and  the  release 
of  A.  protected  him  against  any  action 
which  A.  might  bring  against  him  for  con- 
tribution or  otherwise."  LeRoy  v.  John- 
son, 2  Pet.  186,  187,  7  L.  Ed,  391.    . 

The  partner  offered  as  a  witness  in  this 
case  was  a  party  upon  the  record,  and 
thus  also,  disqualified.  Smyth  v,  Strader, 
4  How.  404,  11  L.  Ed.  1031.  See  the  title 
WITNESSES. 
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son  a  creditor  and  not  a  partner,  was  held  erroneous,  as  it  overrules  the  legal 
effect  of  the  instnunent.*^^ 

J.  Iiimitation  and  Laches. — When  the  statute  of  limitations  has  once  run 
against  a  debt,  the  cause  of  action  against  the  partnership  is  gone.*^  Between 
partners  the  statute  of  limitations  does  not  begin  to  run  before  dissolution,  some 
exclusion  of  one  of  the  partners,**  or  the  statement  of  an  account.**  When  the 
right  of  action  accrues,  so  as  to  set  the  statute  of  limitations  in  motion,  depends 
upon  circumstances,  and  cannot  be  held  as  matter  of  law  to  arise  at  the  date 
of  the  dissolution,  or  to  be  carried  back  by  relation  to  that  date.**    The  right 


90.  Effect  of  legal  instrument. — Davis  v, 
Patrick,  122  U.  S.  128,  30  L.  Ed.  1090.  See 
ante,  "Loan  of  Money  with  Participation 
in  the  Profits,"  III,  B,  2. 

9L  Cause  of  action  distinguished. — Bell 
V.  Morrison.  1  Pet.  351,  7  L.  Ed.  174. 

91  Dissolntion  or  exclusion  of  partner. 
—"We  arc   not  prepared  to   decide  that 
there  is  a  definite  rule  of  law  that  statutes 
of  limitation  commence  to  run  immediately 
upon  the  dissolution    of     a     partnership, 
irrespective    of   the   circumstances   of  the 
particular  case.     Mr.  Justice   Lindley,  in 
his  excellent  work  on  Partnership,  says: 
'So  long,  indeed,  as  a  partnership  is  sub- 
sisting, and  each  partner  is  exercising  his 
rights  and  enjoying  his  own  property,  the 
statute  of  limitations  has,  it  is  conceived, 
DO  application  at  all;  but  as  soon  as  the 
partnership  is   dissolved,  or  there  is  any 
exclnsion  of  one  partner  by  the  others,  the 
case  is  very  different,  and  the  statute  be- 
gins to  run.'    American  Ed.  1888,  610.  The 
learned   author   in    his   last   edition   cites 
Knox  V.  Gye,  supra,  and  Noyes  v,  Craw- 
Icy,  10  Ch.  Div.  31,  in  which  Vice  Chan- 
cellor Malins  quotes  the  above  language 
with  commendation,    and    dissents    from 
Milter  V,  Miller,  L.  R.  8  Eq.  499."  Riddle 
r.  WithchiU,  132  U.  S.  621,  636,  34  L.  Ed.  582. 
Limitations  in  the  District  of  Columbia. 
-Baker  r.  Cummings,   169  U.   S.   189,  42 
L  Ed.  711.    See,  also.  Baker  v,  Cummings, 
IM  U.  S.  117,  45  L.  Ed.  776. 

Recovery  of  partnership  funds. — ^Where 
suit  was  brought  to  recover  on  a  contract 
with  the  government  by  one  partner  who 
was  adjudicated  bankrupt  and  died  pend- 
ing suit  and  his  assignee  in  bankruptcy 
was  substituted  as  a  party  in  place  of  his 
administratrix  and  the  money  paid  to  the 
assignee  it  was  held  that  the  ri^ht  of  ac- 
tion by  the  surviving  partners  did  not  ac- 
crue until  the  recovery  of  the  money 
which  was  the  sole  asset  of  the  partner- 
ship and  hence  limitations  did  not  apply. 
Hobbs  V.  McLean,  117  U.  S.  567,  29  L.  Ed. 
940. 

I^  of  partner^-C.  I.  F.  and  D.  I.  F., 

two  brothers,  entered  into  a  partnership 
for  the  purpose  of  running  a  plantation. 
C.  I.  F.  put  in  a  larger  share  and  received 
partnership  notes.  D.  I.  F.  conducted  the 
Plantotion  and  lived  on  it  until  his  death, 
which  took  place  in  1859,  and  from  that 
^c  until  the  commencement  of  the  Civil 
War  it  was  conducted  by  his  administrator. 
^.  I.  F.  died  in  1867  leaving  his  daughter 
^•1  the  complainant,  his  sole  heir  at  law. 
A  few  months  before  his  death  C.  I.  F. 


was  appointed  administrator  de  bonis  non 
of  his  brother  but  nothing  came  into  his 
hands  and  he  filed  no  account.  B.  J.  C. 
was  appointed  administrator  of  both  the 
deceased  partners  and  assumed  manage- 
ment of  the  plantation.  In  1868  B.  J.  C. 
under  a  decree  of  the  probate  court  sold 
the  one  half  interest  of  the  late  D.  I.  F.' 
to  P.  A  receipt  for  the  amount  of  the 
purchase  was  given  her,  less  the  costs, 
which  was  credited  on  the  notes  by  the 
administrator,  and  she  received  a  deed  for 
the  property  purchased  and  went  into  and 
remained  in  possession.  The  widow  of  D. 
I.  F.  filed  a  petition  for  dower  in  the  share 
of  D.  I.  F.  which  was  set  off  to  her  in 
1873  and  later  filed  a  bill  for  damages  in 
dower  which  was  still  pending.  In  1880 
D.  I.  F.,  Jr.,  commenced  an  action  of 
ejectment  for  an  undivided  half  of  said 
plantation  as  heir  of  his  father,  which  case 
was  still  pending  at  the  time  of  the  iiling 
of  the  bill  in  this  case  by  P.  and  her  hus- 
band, in  which  it  was  claimed  that  no 
part  of  the  partnership  notes  given  to  C. 
I.  F.  had  ever  been  paid  and  the  bill 
prayed  for  an  account  and  that  the  said 
debt  be  paid  out  of  the  partnership  in- 
cluding the  plantation.  The  sale  of  D.  I. 
F.'s  interest  to  P.  was  held  to  be  void. 
It  was  held  that  the  plantation  was  part- 
nership property,  that  P.  was  a  proper 
party  and  that  limitations  could  not  be 
set  up  against  P.  In  the  opinion  it  is 
said:  "It  results  from  these  views  that 
the  lien  for  partnership  debts  takes  prece- 
dence, not  only  of  the  interest  of  David  I. 
Field,  junior,  as  heir-at-law  of  D.  I.  Field, 
but  of  Lucy  C.  Freeman's  right  of  dower. 
As,  however,  dower  was  actually  assigned 
to  her  nearly  three  years  before  the  filing 
of  the  present  bill,  such  assignment 
should  not  now  be  disturbed;  but  no 
further  exaction  for  detention  of  dower 
should  be  enforced."  Clay  v.  Freeman, 
118  U.  S.  97,  109.  30  L.  Ed.  104. 

93.  Stated  accounts. — ^The  statute  of 
limitations  was  held  a  bar  to  a  claim  where 
the  account  was  submitted  to  arbitration, 
the  exception  as  to  merchants*  accounts, 
if  it  applies  at  all  to  accounts  of  partners, 
inter  sese,  not  including  their  stated  ac- 
counts. Bispham  v.  Price,  15  How.  162, 
14  L.   Ed.   644. 

94.  Where  limitation  arises  dependent 
on  circumstances. — Riddle  v.  Whitehill, 
135  U.  S.  6^1,  637,  34  L.  Ed.  282. 

Where  firm  is  being  wound  up  without 
antagonism. — "Where  *  *  *  partnership 
affairs  are  being  wound  up  in  due  course. 
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to  an  account  may  be  lost  by  laches.®* 

Jk,.  Verdict  and  Judgment — 1.  Necessity  for  Service  of  Process. — In 
order  that  a  judgment  may  be  valid  there  must  be  due  service  of  process.^  It 
appears  to  be  settled  law,  that  a  member  of  a  partnership  firm,  residing  in  one 
state,  cannot  be  rendered  personally  liable  in  a  suit  brought  in  another  state 
against  him  and  his  copartners,  although  the  latter  be  duly  served  with  process. 


without  antagonism  between  the  parties, 
or  cause  for  judicial  interference;  where 
assets  are  being  realized  upon  and  lia- 
bilities extinguished,  and  no  settlement  has 
been  made,  the  cause  of  action  has  not 
accrued,  and  the  statute  has  not  begun 
to  run."  Riddle  v.  Whitehill,  135  U.  S. 
621,  637,  34  L.  Ed.  282;  Emerson  v.  Senter, 
118  U.  S.  1,  30  L.  Ed.  49. 

Being  in  possession  of  the  partnership 
assets,  a  surviving  partner  is  not  affected 
by  the  statute  of  limitations  in  reference 
to  a  debt  due  himself.  If  the  statute  runs 
against  anybodv  it  runs  against  the  repre- 
sentatives of  tne  deceased  partner  in  re- 
lation to  their  right  to  call  him  to  ac- 
count. Clay  V.  Freeman,  118  U.  S.  97, 
106,  30  L.  Ed,  104. 

95.  Laches. — "Counsel  in  conclusion 
earnestly  contends  that  whatever  rights 
appellees  may  have  had  were  lost  by 
laches;  and  the  desire  is  intimated  that  we 
should  reconsider  McLean  v.  Fleming,  96 
U.  S.  245,  24  L.  Ed.  828,  so  far  as  it  was 
therein  stated  that  even  though  a  com- 
plainant were  guilty  of  such  delay  in  seek- 
ing relief  upon  infringement  as  to  pre- 
clude him  from  obtaining  an  account  of 
gains  and  profits,  yet,  if  he  were  other- 
wise so  entitled,  an  injunction  against  fu- 
ture infringement  might  properly  be 
awarded.  We  see  no  reason  to  modify 
this  general  proposition,  and  we  do  not 
find  in  the  facts  as  disclosed  by  the  record 
before  us  anjrthing  to  justify  us  in  treat- 
ing this  case  as  an  exception."  Menendez 
V.  Holt,  128  U.  S.  514,  523,  32  L.  Ed.  526. 

96.  No  judgment  can  be  rendered  with- 
out service  of  process. — But  the  circuit 
court  rightly  held  that  it  had  no  jurisdic- 
tion to  enter  judgment  against  the  defend- 
ants, because  there  had  been  no  lawful 
service  of  the  summons  upon  them.  It 
appears  by  the  record,  and  is  not  denied 
by  the  petitioner,  that  the  defendants  were 
a  partnership.  In  the  absence  of  local 
statute,  no  valid  judgment  can  be  ren- 
dered against  the  members  of  a  partner- 
ship without  service  upon  them.  In  re 
Grossmayer,  177  U.  S.  48,  50.  44  L.  Ed. 
665;  D'Arcy  v.  Ketchum,  11  How.  165,  13 
L.  Ed.  648. 

Judgment  in  Texas.— The  Revised  Stat- 
utes of  Texas  of  1895  contain  the  follow- 
ing provisions:  "Art.  1223.  In  any  suit 
against  a  foreign  private  or  public  cor- 
poration, joint  stock  company  or  associa- 
tion, or  acting  corporation  or  association, 
citation  or  other  process  may  be  served 
on  the  president,  vice-president,  secretary 
or  treasurer,  or  general  manager,  or  upon 
any  local  agent  within  this  state,  of  such 


corporation,  joint  stock  company  or  as- 
sociation or  acting  corporation  or  associa- 
tion." "Art.  1224.  In  suits  against  part- 
ners, the  citation  may  be  served  upon 
one  of  the  firm,  and  such  service  shall  be 
sufficient  to  authorize  a  judgment  against 
the  firm  and  against  the  partner  actually 
served."  "It  is  argued,  in  behalf  of  the 
petitioner,  that  the  defendants  in  this  case 
were  an  ^association,'  within  the  meaning 
of  article  1223  of  these  statutes,  and 
therefore  service  on  their  local  agent 
within  the  state  was  sufficient.  But  upon 
reading  that  article  in  connection  with 
article  1224,  which  immediately  follows  it, 
it  is  manifest  that  the  words  in  the  former 
section,  'corporation,  joint  stock  company 
or  association,  or  acting  corporation  or 
association,'  were  not  intended  to  include 
partnerships;  and  that  the  mode  of  service 
in  actions  against  partnerships  was  regu- 
lated by  the  latter  section,  which  requires 
service  in  such  actions  to  be  made  upon 
one  of  the  firm.  As  no  such  service  had 
been  made  in  the  case  before  us,  the  cir- 
cuit court  had  no  jurisdiction  to  entertain 
the  action,  or  to  render  judgment  against 
the  defendants."  In  re  Grossmayer,  177 
U.  S.  48,  50,  44  L.   Ed.  665. 

"It  is  contended  upon  the  part  of  the 
plaintiffs  in  error  that  the  Pacific  Com- 
pany was  doing  business  in  the  state  of 
Texas,  because  of  a  partnership  arrange- 
ment with  the  Gulf  Company,  or  because 
the  latter  company  was  the  agent  of  the 
Pacific  Company,  or,  as  it  is  sometimes 
said,  the  representative  of  the  Pacific  Com- 
pany in  the  state  of  Texas.  As  to  the  ques- 
tion of  partnership,  we  do  not  think  this 
record  presents  a  question  of  that  sort. 
The  suit  is  not  for  a  partnership  liability. 
It  is  an  action  upon  a  single  cause  of  ac- 
tion for  the  tort  of  the  Pacific  Company. 
Service  is  not  had  by  serving  one  partner. 
The  real  contention  is  that  the  service 
reaches  the  Pacific  Company  because  of 
the  agency  or  representative  character  of 
the  Gulf  Company."  Peterson  v.  Chicago^ 
etc.,  R.  Co.,  205  U.  S.  364,  390,  51  L.  Ed. 
841. 

Where  a  partner  was  absent  from  the 
state  and  not  served  with  process,  a  judg- 
ment rendered  in  Texas  against  the  part- 
nership and  against  the  absent  partner 
individually  was  valid  to  bind  the  firm  as- 
sets but  not  to  bind  his  individual  prop- 
erty and  could  not  be  proceeded  on  by 
execution  against  his  individual  property. 
Sugg  V.  Thornton,  132  U.  S.  524,  531,  33 
L.    Ed.   447. 

Infants. — ^Where  in  suits  brought  in  a 
state  court  to  settle  an  alleged  copartner- 


Digitized  by 


Google 


PARTNERSHIP. 


129 


and  although  the  law  of  the  state  where  the  suit  is  brought  authorizes  judg- 
ment to  be  rendered  against  him.®^  A  judgment  against  one  partner  or  his 
administrator  (the  other  partners  being  out  of  the  jurisdiction)  binds  the  part- 
nership property,  and  if  partnership  property  be  attached  in  such  a  case  and  not 
released,  the  marshal  is  bound  to  sell  it  and  apply  the  proceeds  to  the  satisfaction 
of  the  judgment.®^ 

2.  General  Verdict. — Where  the  declaration  alleges  a  partnership,  and  the 
jury  find  a  general  verdict,  they  must  be  presumed  to  have  found  that  fact.®* 

3.  Priority. — A  judgment  for  a  partnership  debt  recovered  against  one  of 
the  partners  is  payable  out  of  the  proceeds  of  partnership  property  in  prefer- 
ence to  the  individual  debts  of  the  partner  sued.^ 

4.  Correctness  and  Conclusiveness. — The  verdict  of  a  jury  properly  ren- 
dered is  conclusive  of  issues  of  fact.^  Where  the  petition  prayed  for  a 
judgment  against  all  the  defendants  in  solido  for  the  whole  amount  of  the 
partnership  debt,  but  the  facts  alleged  by  the  pleadings  and  disclosed  by  the 
proofs  showed  .that  the  partnership  was  not  a  commercial  but  an  ordinary  one 
within  the  law  of  Louisiana,  it  was  held,  that  a  verdict  against  each  defendant 
for  his  proportionate  share  of  such  debt  and  the  judgment  rendered  thereon  were 
not  vitiated  by  such  a  departure  from  the  issues.^  The  commercial  partnership, 
the  makers  of  the  note  upon  which  the  suit  was  instituted,  was  composed  of  three 
persons,  one  of  whom  was  a  resident  citizen  of  Alabama,  and  out  of  the  juris- 
diction of  the  court,  when  the  suit  was  brought,  and  the  remaining  two,  the  de- 
fendants, were  resident  citizens  of  Louisiana.  Held,  that  although  the  suit 
being  against  two  of  the  three  obligors  might  not  be  sustained  at  common  law, 
yet  as  the  courts  of  Louisiana  do  not  proceed  according  to  the  rules  of  the 
common  law,  their  code  being  founded  on  the  civil  law,  this  suit  was  properly 
brought.* 


ship  between  the  plaintiffs  and  a  deceased 
partner,  the  supreme  court  of  the  state 
decided  that  there  had  been  no  sufficient 
service  on  an  infant  defendant  who  had 
succeeded  to  an  undivided  interest  in  the 
property  of  the  deceased  partner,  and  con- 
sequently that  the  lower  court  had  had 
no  authority  to  appoint  a  guardian  ad 
litem  for  such  infant,  and  therefore  re- 
versed a  decree  directing  a  sale  of  the 
property  of  the  deceased,  such  adjudica- 
tion is  the  law  of  the  case,  and  is  binding 
upon  the  circuit  court  of  the  United 
States  in  an  action  brought  by  a  grantee 
of  the  heirs  of  the  deceased  against  a  pur- 
chaser at  sale  under  such  decree.  Galpin 
V.  Page,  18  Wall.  350,  21  L.  Ed.  959. 

97.  Hall  V.  Lanning,  91  U.  S.  160,  169, 
23   L.   Ed.  271. 

Effect 'of  judgment  in  another  state. — If 
a  judgment  is  rendered  in  one  state 
against  two  partners  jointly  after  serving 
notice  upon  one  of  them  only  under  a 
statute  of  the  state  providing  that  such 
service  shall  be  sufficient  to  authorize  a 
judgment  against  both,  yet  the  judgment 
is  of  no  force  or  effect  in  a  court  of  an- 
other state,  or  in  a  court  of  the  United 
States,  against  the  partner  who  is  not 
served  with  process.  Goldey  v:  Morning 
News,  156  U.  S.  518,  521,  39  L.  Ed.  517, 
citing  D'Arcy  v.  Ketchum,  11  How.  165, 
13  L.  Ed.  648;  Hall  v,  Lanning,  91  U.  S. 
160,  23  L.    Ed.  271. 

A  member  of  a  partnership,  residing  in 
one  state,  not  served  with  process  and  not 
9  U  S  Enc-9 


appearing,  is  not  personally  bound  by  a 
judgment  recovered  in  another  state 
against  all  the  partners  after  a  dissolution 
of  the  firm,  although  the  other  members 
were  served,  or  did  appear  and  cause  an 
appearance  to  be  entered  for  all,  and  al- 
though the  law  of  the  state  where  the 
suit  was  brought  authorized  such  judg- 
ment. Hall  V.  Lanning,  91  U.  S.  160,  23 
L.   Ed.   271. 

Where  a  judgment  was  given  in  New 
York  against  two  partners,  one  of  whom 
resided  in  Louisiana  and  was  never  served 
with  process,  and  an  action  was  brought 
against  him  in  Louisiana  upon  this  judg- 
ment, a  peremptory  exception,  in  the  na- 
ture of  a  demurrer,  that  "the  judfjment 
sued  upon  is  not  one  upon  which  suit  can 
be  brought  against  the  defendant  in  this 
court,"  was  well  founded.  D'Arcy  v. 
Ketchum,  11  How.  165,  13  L.  Ed.  648. 

98.  Inbusch  v.  Farwell,  1  Black  566,  17 
L.    Ed.    188. 

99.  Matheson  v.  Grant,  2  How.  263,  11 
L.   Ed.  261. 

1.  Priority.— Inbusch  v.  Farwell,  1 
Black  566,  17  L.  Ed.  188. 

2.  Trading  firm. — In  the  case  of  Kim- 
bro  r.  Bullitt,  f?2  How.  256,  16  L.  Ed.  313, 
the  jury  found  that  this  was  a  trading 
firm,  and  their  verdict  is  conclusive. 

3.  Law  of  Louisiana. — Beauregard  v. 
Case,  91  U.  S.  134,  23  L.  Ed.  263. 

4.  Breedlove  v,  Nicolet,  7  Pet.  413,  8 
L.  Ed.  731. 
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L.  Execution^  Attachment  and  Oamishment. — Partnership  goods  are 
attachable  for  the  debts  thereof  *  If  a  judgment  at  l^w  be  recovered  against  a 
copartnership,  the  separate  property  of  each  partner  is  alike  liable  to  execution 
with  the  property  of  the  partnership;  and  equity  will  not  interfere,  unless  there 
are  cogent  special  circumstances.®  The  creditor  may  levy  his  execution  on  his 
debtor's  share  of  the  joint  property,  but  he  sells  only  the  debtor's  interest  in 
it,  after  payment  of  all  the  partnership  debtsJ  The  firm  credits  are  not  liable 
to  attachment  for  the  separate  debts  of  one  partner.®  Payment  to  an  executor 
of  a  deceased  partner  will  not  have  the  effect  to  release  a  garnishee  from  a 
partnership  debt.  Nor  will  such  payment  of  one-half  the  amount  due  release 
the  debt  pro  tanto.^  A  suit  was  brought  by  plaintiff  as  surviving  partner  to 
recover  a  debt  due  to  the  partnership.  An  attachment  was  issued  by  an  ad- 
ministratrix for  a  debt  due  by  the  plaintiff  in  his  separate  capacity  to  a  de- 
ceased person.  The  court  ordered  one-half  to  be  paid  to  the  plaintiff  and 
one-half  to  the  administratrix  of  the  deceased  creditor.^^ 

M.  Appeal  and  .Error. — A  decree  which  decides  that  complainants  are 
entitled  to  a  share  in  the  profits  and  that  defendant  accounts  therefor  and  re- 
ferring the  case  to  an  auditor  to  state  an  account,  is  not  a  final  decree  from 
which  an  appeal,  should  be  taken. ^^  An  appeal  has  been  dismissed  because 
taken  in  the  name  of  William  A.  Freeborn  &  Co.,  the  court  holding  that  no  dif- 
ference existed  between  writs  of  error  and  appeals  as  to  the  manner  in  which 
the  names  of  the  parties  should  be  set  forth. ^^  ^s  to  description  of  judgment 
against  partnership  in  writ  of  error,  see  the  title  Appeal  and  Error,  vol.  2,  p. 
141. 

N.  Actions  between  Partners — 1.  At  Law. — A  partner  of  a  firm  cannot, 
at  law,  sue  it,  for  that  would  be  to  sue  himself.  But  a  bona  fide  assignee  may 
maintain  an  action.^^  in  an  action  of  account-render  between  partners,  it  is 
enough  to  charge  the  defendants  generally  wjth  the  receipt  of  money  to  their 


5.  Recovery  on  bonds. — Partnership 
goods  were  attached  on  mesne  process 
against  three  partners,  for  a  partnership 
debt;  property  released  on  bond  condi- 
tioned to  pay  the  judgment  which  may  be 
recovered  against  the  defendants;  suit  dis- 
continued against  two  defendants  for  want 
of  jurisdiction,  and  prosecuted  to  judg- 
ment against  the  administrator  of  the 
other.  Held,  that  the  plaintiff  may  re- 
cover from  the  sureties  in  the  bond  the 
amount  of  the  judgment.  Sureties  in  such 
a  bond  are  sureties  of  the  partnership,  and 
if  compelled  to  pay  the  money,  they  have 
an  action  for  reimbursement  against  all 
who  were  partners  at  the  date  of  the  bond. 
Inbusch  V.  Farwell,  1  Black  566,  17  L.  Ed. 
188. 

6.  Liability  of  separate  property. — Lewis 
V.  United  States,  92  U.  S.  618,  623,  23  L. 
Ed.   513. 

7.  Sale  of  debtor's  interest. — Clagett  v. 
Kilbourne,  1   Black  346,  17   L   Ed.  213. 

The  purchaser  under  the  execution 
takes  the  estate  which  the  judgment  debtor 
would  have  been  entitled  to  after  a  final 
settlement  of  the  partnership  accounts. 
The  remedy  of  the  purchaser  is,  to  go 
into  equity  and  call  for  an  account  and  thus 
entitle  himself  to  the  interest  of  the  judg- 
ment debtor  after  the  settlement  of  the 
partnership  liability.  The  fact  that  the 
property  in  this  case  consisted  of  real  es- 
tate would  not  chanpre  the  principles  of 
law  governing  the  ultimate  rights  and  in- 


terest concerned,  its  real  property  being 
treated  in  equity  as  personalty.  Clag- 
ett V.  Kilbourne,  1  Black  346,  17  L.  Ed. 
213. 

8.  Attachment  of  firm  credits. — Mc- 
Coombe  v.  Dunch,  2  DalK  73,  1  L.  Ed. 
294. 

Investigation  of  partnership  accounts. 
— In  an  attachment  case  the  court  said 
they  could  not  "in  this  manner,  attempt 
to  investigate  the  partnership  accounts." 
Wallace  v,  Fitzsimmons,  1  Dall.  248,  250, 
1  L.  Ed.  122. 

9.  Payment  to  executor  of  deceased 
partner. — Wallace  v.  Fitzsimmons,  1  Dall. 
248,  1  L.  Ed.  122. 

10.  McCarty  v.  Emlen,  2  Dall.  277,  1  L. 
Ed.  380. 

11.  Apjpeal  and  error. — Latta  v.  Kil- 
bourn.  150  U.  S.  524,  37  L.  Ed.  1169.  See 
the  title  APPEAL  AND  ERROR,  vol.  1, 
p.  952. 

12.  The  Proctor,  11  Wall.  82,  20  L.  Ed. 
47.  But  see  the  statutes  allowing  amend- 
ments. 

13.  Right  of  partner  to  firm. — Smyth 
V.  Strader,  4  How.  404,  415.  11  L. 
Ed.  1031;  Compare  Van  Ness  v.  Forrest,  8 
Cranch  30,  34,  3  L.  Ed.  478.  And  see  the 
title  BILLS.  NOTES  AND  CHECKS, 
vol.   3.   p.   356. 

Action  of  account  almost  obsolete. — Ex- 
cept in  an  action  of  account,  which  is  al- 
most obsolete,  it  is  a  general  rule  that 
between  partners,  whether  they  are  so  in 
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joint  benefit.^*  No  action  of  assumpsit  will  lie  between  partners  to  recover 
partnership  assets  unless  the  partners  have  settled  their  accounts  and  struck  a 
balance.^*  A  partner  who  assumes  to  dissolve  the  partnership,  before  the  end 
of  the  term  agreed  on  in  the  partnership  articles,  is  liable,  in  an  action  at  law 
against  him  by  his  copartner  for  the  breach  of  the  agreement,  to  respond  in 
damages  for  the  value  of  the  profits  which  the  plaintiff  would  otherwise  have* 
received.  1* 

2.  In  Equity — a.  In  General. — In  actions  between  partners,  equity  is  the 
usual  tribunal.^*^  A  court  of  equity,  doubtless,  will  not  assist  the  partner  break- 
ing his  contract  to  procure  a  dissolution  of  the  partnership,  because,  upon  fa- 
miliar principles,  a  partner  who  has  not  fully  and  fairly  performed  the  partner- 
ship agreement  on  his  part  has  no  standing  in  a  court  of  equity  to  enforce  any 
rights  under  the  agreement.^® 

b.    Injunction   and  Specific  Performance. — Equity   will   enjoin   one   partner* 
from  violating  the  rights  of  his  copartner  in  partnership  matters,  although  no 


general  or  for  a  particular  transaction 
only,  no  account  can  be  taken  at  law. 
Ivinson  v.  Hulton,  98  U.  S.  79,  25  L. 
£d.  66. 

14.  Account-render. — ^James  v.  Browne, 
1  Dall.  339,  1  L.  Ed.  165. 

In  an  action  of  account-render  brought 
by  one  partner  against  another,  issue  hav- 
ing been  joined  on  a  plea  of  ne  unques  re- 
ceiver, where  the  plaintiff  proves  a  re- 
ceipt to  the  joint  benefit  of  the  partners, 
by  the  hand  of  one  of  the  persons  men- 
tioned in  the  declaration,  he  is  entitled  to 
a  general  verdict.  James  v.  Browne,  1 
DaU.  339,  1  L.  Ed.  165. 

In  an  action  of  account-render  between 
partners,  if  these  facts  are  proved — that 
a  partnership  existed;  that  the  defendant 
was  the  acting  partner;  and  that  he  re- 
ceived any  part  of  the  sum,  from  any  of 
the  persons  mentioned  in  the  .declaration — 
be  shall  uniformly  be  obliged  to  render 
an  account  of  his  transactions.  In  the 
opinion,  it  is  said :  "Nor  does  the  verdict 
of  the  jury  affect  the  principles  of  the  set- 
tlement; for,  suppose,  I  engage  in  trade 
with  another  man,  and  pay  into  his  hands 
£1000,  as  my  share  of  the  stock;  if,  after- 
wards, I  bring  an  action  of  account-render 
against  him,  and  the  jury  find  the  receipt 
of  this  money;  such  finding  does  not 
surely  fix  the  sum  for  which  he  shall  be 
responsible  to  me,  but  the  auditors  will, 
nevertheless,  on  the  one  hand,  allow  me* 
a  proportion  of  any  profits  which  have 
been  accumulated;  or,  on  the  other  hand, 
charge  me  with  a  proportion  of  any  losses 
or  expenses  that  may  have  happened  in 
our  joint  negotiations."  James  v.  Browne, 
1  DalL  339,  1  L.  Ed.  165. 

15.  Action  of  assumpsit. — Ozeas  v. 
Johnson,  4  Dall.   434,  1  L.   Ed.  897. 

16.  Breach  of  agreement. — Karrick  v. 
Hannaman,  168  U.  S.  328,  337,  42  L.  Ed. 
484. 

17.  Uroal  resort  to  equity. — "Owing  to 
the  ability  of  courts  of  equity  not  only  to 
investigate  complicated  accounts,  but  also 
to  compel  the  specific  performance  of 
agreements,  and  to  reform  or  rescind  the 
same,  in  case  of  fraud  or  mistake,  and  to 


restrain  breaches  of  duty  for  the  future, 
it  is  to  them  rather  than  courts  of  law 
that  partners  usually  have  recourse  for'thc 
settlement  of  controversies  among  them- 


selves.    2  Lindley,  Partnership   (3d  Ed.), 

"    -  ■  --  U.  S. 

25   L.   Ed.  66. 


933."     Ivinson  v.  Hutton,  98 


79,  80, 


In  the  District  of  Columbia.^ — A  bill 
filed  in  the  supreme  court  of  the  District 
of  Columbia  by  a  surviving  partner  against 
th«  administratrix  of  a  deceased  partner 
alleging  that  there  had  never  been  a  set- 
tlement of  the  affairs  of  the  partnership 
and  that,  upon  such  settlement,  there 
would  be  a  balance  due  to  the  complain- 
ant, is  altogether  a  proper  one.  White  v. 
Joyce,  158  U.  S.  128,  39  L.  Ed.  921. 

Where  another  bill  was  filed  by  the 
above  partner,  more  than  eleven  years 
after  the  death  of  the  deceased  partner 
and  five  years  after  the  settling  of  the  ac- 
counts between  the  partners  and  ordering 
sale  of  the  real  estate,  which  he  styled  a 
supplemental  bill,  and  after  stating  that 
the  trustees  after  effort  made,  failed  to 
sell  the  partnership  real  estate,  alleged 
that  the  deceased  partner  had  died  seized 
and  possessed  of  certain  real  estate  and 
asked  that  a  decree  should  be  granted  or- 
dering the  sale  of  such  real  estate,  it  was 
held  that  this  could  not  properly  be  re- 
garded as  a  supplemental  bill,  buf  was  es- 
sentially a  new  proceeding  under  the 
Maryland  act  of  March  10th,  1875,  in 
which  it  was  competent  for  the  heirs  to 
plead  the  statute  of  limitations.  It  was 
the  duty  of  the  court  to  give  the  minor 
heirs  the  benefit  of  the  statute.  A  dif- 
ferent conclusion  was  reached  in  refer- 
ence to  the  widow  and  adult  son.  The 
delay  of  six  years  from  the  filing  of  their 
answer  from  the  bringing  of  the  bill  of 
review,  was  not  satisfactorily  explained, 
and  upon  well-settled  principles,  a  court 
of  equity  must  leave  them  in  the  position 
in  which  they  placed  themselves.  White 
V.  Joyce,  158  U.  S.  128,  39  L.  Ed.  921. 

18.  Partner  breaking  his  contract. — 
Karrick  v.  Hannaman,  168  U.  S.  328,  335, 
42  L.  Ed.  484;  Marble  Co.  v,  Ripley.  10 
Wall.  339,  358,  19  L.  Ed.  955. 
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dissolution  of  the  partnership  be  contemplated.^®  While  doubtless  a  court  of 
equity  will  not  assist  the  partner  breaking  his  contract  to  procure  a  dissolution, 
generally  speaking,  neither  will  it  interfere  at  the  suit  of  the  other  partner  to 
prevent  the  dissolution,  because,  while  it  may  compel  the  execution  of  articles 
of  partnership  so  as  to  put  the  parties  in  the  same  position  as  if  the  articles  had 
been  executed  as  agreed,  it  will  seldom,  if  ever,  specially  compel  subsequent 
performance  of  the  contract  by  either  party,  the  contract  of  partnership  being  of 
an  essentially  personal  character.^o 

c.  Discovery  and  Account — (1)  In  General. — Partners  are  entitled  to  an 
accounting  in  equity.^i  So  far  as  accounts  between  the  parties  are  closed  by 
the  articles  of  dissolution,  no  reason  can  be  assigned  for  opening  them.  But 
if  rights,  growing  out  of  those  articles,  require  a  settlement,  the  plaintiff  is 
entitled  to  an  account.*^  A  bill  for  a  settlement  of  partnership  accounts  will 
not  lie  unless  all  the  partners  are  made  parties  defendant.^s 

(2)  Rights  of  Assigtiees  and  New  Members, — Although  a  new  member  can- 


19.   Injunction. — Marble  Co.  v.  Ripley,  10 
Wall.  339,  19  L.  Ed.  955. 
IfO.   Injunction  a  specific  performance. — 

Karrick  v.  Hannaman,  168  U.  S.  328,  335, 
42  L.  Ed.  484. 

Especially  where,  by  the  partnership 
agreement,  as  in  the  case  at  bar,  the  de- 
fendant is  to  supply  all  or  most  of  the 
capital,  and  the  plaintiff  is  to  furnish  his 
personal  services,  the  agreement  cannot 
be  specifically  enforced  against  the  plain- 
tiff, and  will  not  be  enforced  against  the 
defendant.  Karrick  v.  Hannaman,  168  U. 
S.  328,  336,  42  L.  Ed.  484. 

21.  Accounting  in  equity. — A.  and  B., 
having  arranged  the  terms  on  which  the 
partnership  between  them  should  be  dis- 
solved, stipulated  that  their  clerk  should 
examine  their  books,  ascertain  the  amount 
which  each  had  put  into  the  firm  and  each 
had  drawn  out,  and  report  the  same  as 
the  basis  of  their  agreed  settlement,  and 
that  if  any  error  was  made,  it  should  be 
corrected  when  discovered.  The  clerk 
made  the  examination,  and  reported  that 
the  sum  of  $47,039.54  was  due  from  B.  to 
A.  Thereupon,  supposing  the  report  to 
be  correct,  each  made,  executed,  and  de- 
livered to  the  other  all  the  papers  neces- 
sary to  perfect  and  complete  the  terms 
and  conditions  of  the  dissolution*  of  the 
partnership.  On  the  same  day,  the  clerk 
discovered  that  h^  had  made  an  error  of 
$4,036.12  against  A.  B.  having  refused  to 
correct  it,  A.  filed  his  bill  praying  for  an 
account,  the  correction,  amendment,  and 
cancellation  of  the  papers  so  executed  by 
them,  and  for  a  decree  for  the  payment 
of  the  $4,036.12  due  him.  The  bill  was 
dismissed,  on  the  ground  that  A.'s  remedy 
was  at  law.  Held,  that  the  decree  was 
erroneous.  Tvinson  v.  Hutton,  98  U.  S. 
79,  25   L.   Ed.   66. 

A.,  B.,  and  C,  who  were  partners  as  at- 
torneys and  counsellors  at  law,  agreed 
that  the  general  partnership  between  them 
should  terminate  March  18.  1869:  that 
thereafter  no  new  business  should  be  re- 
ceived by  the  firm,  and  that  any  coming 
to  it  through  the  mails  should  be  eoui- 
tably  divided.     It  was  also  stipulated  that 


the  business  then  in  hand  should  be  closed 
up  as  rapidly  as  possible  by  them  **as 
partners,  under  their  original  terms  of  as- 
sociation and  in  the  firm  name."  They 
agreed,  August  13,  1869,  that  in  case  of 
the  death  of  either  of  them,  his  heirs  or 
personal  representatives  should  receive 
one-third  of  the  fees  in  cases  nearly  fin- 
ished, and  twenty-five  per  cent  in  other 
partnership  cases.  A.  having  died,  his 
executor  filed  his  bill  against  B.  and  C.  for 
a  discovery,  and  to  recover  A.'s  share  in 
the  fees  received  by  them  out  of  the 
partnership  business  which  remained  un- 
finished when  the  firm  was  dissolved. 
Held:  1.  That  a  court  of  chancery  had 
jurisdiction  to  entertain  the  bilJ,  and 
power  to  decree  the  relief  asked  so  far 
as  the  fees  had  been  collected.  Denver 
V.  Roane,  99  U.  S.  355,  25  L.  Ed.  476. 

Bill  for  settlement. — Where  a  com- 
plainant's right  is  only  an  equity  to  share 
in  the  surplus,  if  any,  of  the  firm  property 
after  settlement  of  the  partnership  ac- 
counts, the  proper  bill  is  a  bill  for  such 
a  settlement.  Bank  v.  Carrollton  Railroad, 
11  Wall  624,  20   L.   Ed.   82. 

Accounts  for  profits. — In  a  court  of 
equity,  a  partner  who,  after  a  dissolution 
of  the  partnership,  carries  on  the  business 
with  the  partnership  property,  is  liable, 
at  the  election  of  the  other  partner  or  his 
representative,  to  account  for  the  profits 
thereof,  subject  to  proper  allowances. 
Karrick  v.  Hannaman,  168  U.  S.  328,  337, 
42  L.  Ed.  484. 

22.  Finley  v.  Lynn,  6  Cranch  238,  249, 
3  L.  Ed.  211. 

23.  Parties.— Bank  .  v,  Carrollton  Rail- 
road, 11  Wallv  624.  20  L.  Ed.  82. 

A  bill  for  a  settlement  of  partnership 
accounts  which,  without  charging  fraud- 
ulent confederacy,  shows  that  it  is  filed 
not  against  all  the  original  partners,  but 
against  one  of  them  (yet  remaining  in 
the  administration  of  the  firm  concerns), 
and  persons  who  have  succeeded  to  the 
rights  (not  to  the  obligations),  of  one  or 
more  of  the  others,  presents  not  only  a 
want  of  indispensable  parties  but  a  mis- 
joinder   of   the   defendants — a    misjoinder 
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not  be  admitted  into  a  partnership  without  the  consent  of  all  parties,  yet  a  per- 
son who  has  obtained  a  share  in  the  concern  can,  after  the  partnership  has  ex- 
pired, maintain  a  suit  in  chancery  for  his  shar^  of  the  profits.^  An  assignee 
of  an  assignee  of  a  copartner  in  a  joint  purchase  and  sale  of  lands,  may  sus- 
tain a  bill  in  equity  against  the  other  copartners  and  the  agent  of  the  concern, 
to  compel  a  discovery  of  the  quantity  purchased  and  sold,  and  for  an  account 
and   distribution  of  the  proceeds.^ 

d.  Dissolution  and  Sale. — In  the  absence  of  demurrer  or  any  objection  to  the 
jurisdiction  a  decree  in  California,  founded  on  a  bill  for  dissolution  and  sale  of 
real  estate  held  by  the  parties  as  tenants,  awarding  partition,  has  been  held 
proper.*® 

3.  Admiralty. — A  court  of  admiralty  takes  cognizance  of  certain  questions 
between  part  owners,  as  to  the  possession  and  employment  of  the  ship,  but  will 
not  assume  jurisdiction  in  matters  of  account  between  them.  A  contract  of 
partnership  in  the  earnings  of  a  ship  comes  within  the  same  category.  If  the 
party  desires  an  account,  his  remedy  is  in  a  court  of  chancery.  If  his  com- 
plaitit  be  for  a  breach  of  some  independent  covenant,  he  should  seek  his  remedy 
in  a  court  of  common  law.^^ 


PART  OWNERS. — See  the  title  Joint  Tenants  and  Tenants  in  Common, 
vol.  7,  p.  533. 

PART  PAYMENT.— See  the  titles  Contracts,  vol.  4,  p.  566;   Payment. 

PART  PERFORMANCE.— See  the  title  Frauds,  Statute  of,  vol.  6,  p.  450. 

PARTY  AOORIEVED.— See  the  title  Appeai,  and  Error,  vol.  2,  p.  53. 

PARTY  RATE  TICKETS. — See  the  title  Interstate  and  Foreign  Com- 
merce, vol.  7,  p.  484. 


apparent  upon  the  face  of  the  bill.  It 
must  be  dismissed.  Bank  v.  Carrollton 
Railroad,  11  Walk  624,  20  L.  Ed.  82. 

Although  in  general  a  bill  in  chancery 
wiU  not  be  dismissed  for  want  of  proper 
parties,  the  rule  resting  as  it  does  upon 
the  supposition  that  the  fault  may  be 
remedied,  and  the  necessary  parties  sup- 
plied, does  not  apply  when  this  is  impos- 
sible, and  whenever  a  decree  cannot  be 
made  without  prejudice  to  one  not  a 
party.  In  such  a  case  the  bill  must  he 
dismissed.  Hence  in  a  case  where  if  all 
the  partners  were  made  parties  to  the 
bill,  the  court  in  which  the  bill  was  filed 
would,  from  the  character  of  its  jurisdic- 
tion (which  was  confined  to  persons  resi- 
dent within  particular  districts,  which  one 
of  the  partners  here  was  not),  be  without 
any  jurisdiction  of  the  controversy,  the 
bill  must  be  dismissed.  Bank  v.  Carroll- 
ton  Railroad,  11  Wall.  624,  20  L.  Ed.  82. 

84.  New  member. — Mathewson  v.  Clarke, 


6  How.  122,  12  L.  Ed.  370. 

25.  Assignees. — Pendleton  v,  Wamber- 
sie,  4  Cranch  73,  2  L.  Ed.  554. 

26.  Sufficiency  of  bilL— Where  a  bill 
prayed  for  a  dissolution  of  the  partner- 
ship between  the  parties,  and  a  sale  of 
certain  lands  by  them  held  as  tenants  in 
common,  which,  it  was  alleged,  were  not 
susceptible  of  division  without  prejudice 
to  them  and  there  was  no  demurrer  to 
the  bill,  nor  did  the  answer  raise  any  ob- 
jection to  the  jurisdiction,  it  was  held  that, 
as  the  allegations  of  the  bill  touching  the 
lands  conform  to  the  provision  of  the 
code  of  California,  and  are  sustained  by 
the  proofs,  the  decree  below  awarding 
partition  was  proper.  Briges  v.  Sperry, 
95  U.  S.  401,  24  L.   Ed.  390. 

27.  Admiralty. — ^Ward  v.  Thompson,  22 
How.  330,  333,  16  L.  Ed.  249.  See,  also, 
The  Steamboat  Orleans  v.  PhcEbus,  11 
Pet.  175,  9  L.  Ed.  677.  See  the  title  AD- 
MIRALTY, vol.  1,  p.  146. 
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PARTY  WALLS. 

CROSS  REFERENCES. 

See  the  titles  Adjoining  Landowners,  vol.  1,  p.  117;  Boundaries,  vol.  3,  p. 
461 ;  Contribution  and  Exoneration,  vol.  4,  p.  595 ;  Easements,  vol.  5,  p. 
690;  Fences,  vol.  6,  p.  272;  Trespass. 

As  to  determination  of  titles  to  party  walls,  see  the  title  Ejectment,  vol.  5, 
p.  699. 

-  Apportionment  of  Cost  of  Wall— A  Personal  Charge. — The  moiety  of  the 
cost  of  a  party  wall,  under  an  early  act  of  Pennsylvania,  was  a  personal  charge 
against  the  builder  of  the  second  house,  and  not  such  a  lien  upon  the  house  it- 
self, as  would  render  it  liable  to  the  reimbursement  of  the  first  builder,  into 
whose  hands  it  might  come.^ 

Acts  of  Trespass. — Where  an  act  of  assembly  of  Pennsylvania  provided 
that  any  person  whose  lot  joined  upon  the  house  of  another  might  lawfully  use 
and  break  into  the  wall,  if  he  first  paid  a  moiety  of  the  cost  of  building-  it, 
though  no  action  would  lie  to  recover  this  moiety  until  the  second  house  was 
actually  begun,  yet,  if  it  was  begun,  and  a  breach  made  in  the  wall,  before  the 
payment,  the  builder  was  considered  as  a  trespasser,  notwithstanding  half  of 
the  wall  was  raised  upon  his  ground;  and  in  an  action  of  trespass  against  him, 
he  could  not  justify  under  this  act.^ 

PASS.— See  the  title  Carriers,  vol.  3,  p.  567. 

PASSAGE  MONEY.— See  Freight,  vol.  6,  p.  533. 

PASS  BOOK.— See  the  title  Banks  and  Banking,  vol.  3,  p.  29. 

PASSENGER.- See  note  3. 

PASSPORT. — A  "passport"  is  a  document,  which,  from  its  nature  and  ob- 
ject, is  addressed  to  foreign  powers;  purporting  only  to  be  a  request,  that  the 
bearer  of  it  may  pass  safely  and  freely;  and  is  to  be  considered  rather  in  the 
character  of  a  political  document,  by  which  the  bearer  is  recognized,  in  foreign 
countries,  as  an  American  citizen;   and  which,  by  usage  and  the  law  of  nations, 

1.  Personal  charge. — Ingles  v.  Bring-  boat  laden  with  coal  for  transportation, 
hurst,  1  Dall.  341,  346,  1  L.  Ed.  167.  having   on   board   the    master     with     his 

Lien  given  by  statute. — The  act  of  Penn-  family,  is  not  a  "barge  carrying  passen- 

sylvania  gave  a  perpetual  lien  to  the  first  gcrs/*   within   the   meaning   of  §   4492   of 

builder  of  a  party  wall,  for  so  much  of  the  Revised  Statutes,  which  requires  that 

his    neighbor's    land  as    one-half    of    the  such  a  barge,  while  in  tow  of  a  steamer, 

breadth  of  the  wall  should  cover.     It  was  shall  be  provided  with  "fire  buckets,  axes, 

enacted,  at  the  same  time,  that  the  second  life   preservers,   and  yawls."    Transporta- 

buUder,  having  the  use  of  one-half  of  the  tion  Line  v.  Cooper,  99  U.  S.  78,  25  L.  Ed. 

wall,  should  reimburse  one-half  of  the  ex-  382. 

pense  of  building  it.    Ingles  v.  Bringhurst,  Common  carrier. — As  to  who  is  a  pas- 

1  Dall.  341,  345,  1  L.  Ed.  167.  senger   within     the   meaning   of    the    law 

2.  Trespass. — Ingles  v.  Bringhurst,  1  of  common  carriers,  see  the  title  CAR- 
Dall.  341,  345,  1  L.  Ed.  167.  RIERS,  vol.   3,  p.   566,  et   seq. 

3.  Passenger. — "In  Les  Bones  Costumes  Passenger  from  foreign  port. — A  native 
de  la  Mar  (Black  Book,  3  Twiss'  Ed.  50,  inhabitant  of  Porto  Rico  and  an  inhabi- 
App.  Pt.  Ill),  it  is  said  'the  term  pas-  tant  subsequent  to  the  cession  of  the 
senger  includes  all  those  who  ought  to  pay  island,  was  not  a  passenger  from  a  for- 
freight  for  their  persons  apart  from  their  eign  port,  but  a  passenger  "from  territory 
merchandise,'  and  'every  man  is  called  a  or  other  places"  subject  to  the  jurisdic- 
passenger  who  pays  freight  for  his  own  tion  of  the  United  States,  within  the 
person,  and  for  goods  which  are  not  mer-  meaning  of  the  immigration  laws.  Gon- 
chandise.*  "  The  Main  v.  Williams,  152  U.  zales  v.  Williams,  192  U.  S.  1,  12,  16,  43 
S.  122,  129,  38  L.  Ed.  381.  L.   Ed.  317. 

Barge    carrying     passengers. — A     canal 

(134) 
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is  received  as  evidence  of  the  fact.* 

PATENT. — "A  patent  was  the  description  once  applied  to  commissions  for 
office;  and  the  records  of  this  court  at  first  speak  of  the  commissions  of  the 
judges  as  patents,"^ 

PATBNT  AND  LATENT  AMBIGUITY.— "Ambiguitas  patens,"  says  Lord 
Bacon,  "is  that  which  appears  to  be  ambiguous  upon  the  deed  or  instrument: 
latens  is  that  which  seemeth  certain  and  without  ambiguity,  for  anything  that 
appeareth  upon  the  deed  or  instrument;  but  there  is  some  collateral  matter  out 
of  the  deed  that  breedeth  the  ambiguity."^ 


1  Passport. — Urtetiqui  v.  D*Arcy,  9 
Pet.  692,  699,  9  L.   Ed.  276. 

'There  is  no  law  of  the  United  States, 
in  any  manner  regulating  the  issuing  of 
passports,  or  directing  upon  what  evi- 
dence it  may  be  done,  or  declaring  their 
legal  cflFect  It  is  understood,  as  matter 
of  practice,  that  some  evidence  of  citizen- 
ship is  required,  by  the  secretary  of  state, 
before  issuing  a  passport.  This,  however, 
is  entirely  discretionary  with  him.  No  in- 
quiry is  instituted  by  him  to  ascertain  the 
fact  of  citizenship,  or  any  proceedings 
had  that  will  in  any  manner  bear  the 
character  of  a  judicial  inquiry.  It  is  a 
document,  which,  from  its  nature  and  ob- 
ject, is  addressed  to  foreign  powers;  pur- 
porting only  to  be  a  request  that  the 
bearer  of  it  may  pass  safely  and  freely; 
and  is  to  be  considered  rather  in  the  char- 
acter of  a  political  document,  by  which 
the  bearer  is  recognized,  in  foreign  coun- 
tries, as  an  American  citizen;  and  which, 
by  usage  and  the  law  of  nations,  is  re- 
ceived as  evidence  of  the  fact.  But  this 
is  a  very  different  light,  from  that  in 
which  it  is  to  be  viewed  in  a  court  of 
justice,  where  the  inquiry  is  as  to  the 
fact  of  citizenship.  It  is  a  mere  ex 
parte  certificate;    and    if    founded    upon 


any  evidence  produced  to  the  sec- 
retary of  state,  establishing  the  fact 
of  citizenship,  that  evidence,  if  of  a 
character  admissible  in  a  court  of  justice, 
ought  to  be  produced  upon  the  trial,  as 
higher  and  better  evidence  of  the  fact." 
Urtetiqui  v.  D'Arcy,  9  Pet.  692,  699,  9  L. 
Ed.  276. 

Citizenship. — ^As  to  passport  incompe- 
tent to  establish  citizenship,  see  the  title 
ALIENS,  vol.  1,  p.  244. 

1.  Patent. — Wilson  v.  Rousseau,  4  How. 
646.  698,  11  L.  Ed.  1141. 

The  act  of  March  3,  1885,  limits  appeals 
from  the  territories  and  District  of  Co- 
lumbia to  cases  where  the  value  of  the 
matter  in  dispute  exceeds  five  thousand 
dollars,  except  where  the  validity  of  a 
patent  or  copyright  is  involved.  The 
patent  referred  to  in  the  exception  is  a 
patent  for  an  invention  or  discovery,  not 
a  patent  for  land.  Street  v.  Terry,  119  U. 
S.  385,  386,  30  L.  Ed.  439. 

%  Deery  v,  Cray,  10  Wall.  263,  270,  19 
L.  Ed.  887.  See  the  title  PAROL  EVI- 
DENCE, ante,  p.  12. 

Deed&r— As  to  admissibility  of  deeds 
where  the  uncertainty  of  description  is  a 
patent  ambiguity,  see  the  title  DOCU- 
MENTARY EVIDENCE,  vol.  5,  p.  450. 
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PATENTS. 

BY    J,    N.    CI<AYBRCX)K. 
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(4)  New  Process  for  Making  Old  Substance,  159. 
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8.  Patent  for  Process  Reissued  for  Both  Process  and  Product,  239. 
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a.  Presumptions,  239. 

b.  Admissibility,  240. 

10.  Province  of  Court  and  Jury,  240. 
H.  Surrender  of  Original  on  Reissue,  240. 

I.  Effect  of  Decision  of  Commissioner  on  Application,  241. 

J.  Divisional  Reissue,  242. 

K.  Operation  and  Effect  of  Reissue,  242. 

1.  Effect  on  Original  Claims  of  Invalidity  of  New  Claims  in  Re- 

issue, 242. 

2.  Relation  Back  to  Original  Patent,  242. 

a.  In  General,  242. 

b.  Effect  of  Use  of  Patented  Article  between  Dates  of  Original 

and  Reissued  Patent,  242. 
L.  Term  and  Duration  of  Reissue,  242. 

IX.  Date  and  Dnration,  243. 

A.  Date,  243. 

B.  Duration,  243. 

1.  Duration  of  Original  Term,  243. 

2.  Duration  Limited  by  Foreign  Patent,  243, 

3.  Extension  or  Renewal,  245. 

X.  Disclaimer,  245. 

A.  Power  to  Disclaim,  245. 

B.  Persons  Entitled  to  Disclaim,  246. 

C.  Office  of  Disclaimer,  246. 

D.  When  Excess  May  Be  Disclaimed,  247. 

1.  Necessity  for  Accident,  Mistake,  etc.,  247. 

2.  Excess  Must  Be  Separable,  247. 

E.  Form  and  Requisites,  247. 

F.  Time  of  Filing,  247. 

G.  Operation  and  Effect,  248. 

XI,  Notice  of  Patent  or  Marking  Patent  Articles,  248. 
Xn.   Sales,  Assignments,  Mortgages  and  Licenses,  249. 

A.  Sales  and  Assignments  of  Patent  Rights,  249. 

1.  Right  to  Sell  or  Assign,  249. 

a.  General  Rule,  249. 

b.  Splitting  Up  Patent,  249. 

2.  Who  Are  Assignees,  249. 

3.  Time  of  Transfer,  249. 

4.  Contract  of  Sale  or  Assignment,  249. 

a.  What   Constitutes,  249. 

b.  Form  and  Requisites,  250. 

(1)  In  General,  250. 

(2)  Who  May  Make,  250. 

(3)  Writing,  250. 

(4)  Sealing,  250. 

(5)  Recording,  250. 

(6)  Compliance  with  State  Statutes,  251. 

c.  Construction,  251. 

(i)  General  Rules,  251. 

(a)  Intention  as  Governing,  251. 

(b)  Several  Contracts  Construed  Together,  251. 

(c)  Parol  Evidence   to  Vary,  251. 
(2)  Rights  Passing  By  Contract,  251. 


Digitized  by 


Google 


PATENTS.  143 

(3)  Reservations  to  Patentee,  251. 
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2.  Prohibiting  Sale,  262. 
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dd.  Colorable  Avoidance  of  Claim,  269. 

(c)  Formal  Variations,  269. 
aa.  General  Rule,  269. 

bb.  When  Form  Material  Element  of  Patent,  270. 

(d)  As  Dependent  on  Scope  of  Patent,  27L 
aa.  Pioneer  Patents,  270. 

bb.  Patents  for  Improvements,  272. 

(e)  Use  of  Equivalents,  274. 
aa.  General  Rule,  274. 

bb.  Range  of  Equivalents,  274. 
cc.  What  Constitutes,  275. 

(aa)  Chemical  Equivalent,  275. 

(bb^  Mechanical  Equivalent,  275. 

(f)  Accidental  Adoption  of  Immaterial    Feature,    276. 

(g)  Effect  of  Superiority  or  Inferiority,  of  Later  De- 

vice, 277. 
aa.  Superiority,  277. 
bb.  Inferiority,  277. 

b.  Identity  of  Result,  277. ' 

c.  Application  of  Patented  Device  to  New  Use,  278. 

3.  Particular  Acts  as  Constituting  Infringement,  278. 

a.  Use  of  Old  Part  of  Patented  Device,  278. 

b.  Use  of  Device  on  Foreign  Vessels  in  Domestic  Ports,  278. 

c.  Use  of  Patended  Improvements  by  Original  Patentee,  278. 

d.  Use  of  Original  Patent  by  Patentee  of  Improvements,  278. 

e.  Sale  in  United  States  of  Patended  Article  Purchased  Abroad, 

278. 

f.  Repair  or  Reconstruction  of  Patented  Article,  279. 

(1)  Articles  Licensed  for  Use  Once  Only,  279. 

(2)  Replacing  Worn  Out  Parts,  279. 

4.  Infringement  of  Particular  Kinds  of  Patents,  279. 

a.  Patent  for  Machine,  279. 

(l).In  General,  279. 

(2)  Identity  of  Principle,  279. 

(3)  Identity  of  Result,  279. 

(4)  Replacing  Worn  Out  Parts,  279. 

(5)  Sale  of  Product  of  Machine,  280. 

b.  Patent  for  Process,  280. 
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c.  Patent  for  Design,  281. 

d.  Combinations,  282. 

(1).  General  Rule,  282. 

(2)  Use  of  Less  or   More  Elements   than    Used  in   First 

Combination,  283. 

(a)  Use  of  Less  than  all  Elements  of  First  Combina- 

tion, 283. 
aa.  General  Rule,   283. 

bb.  Sustitution  of  Element  for  One  Omitted,  284. 
(aa)  New   Element   or    Element    Performing 

New  Service,  284. 
(bb)  Equivalent  for  Omitted  Element,  285. 

(b)  Use  of  More  Elements  than  Used  in  First  Com- 

bination, 286. 

(3)  Combination  of  Both  New  and  Old  Elements,  286. 

e.  Product  or  Manufacture,  286. 
B.  Remedies  for  Infringement,  287. 

1.  Jurisdiction,  287. 

a.  In  What  Courts  Jurisdiction  Vested,  287. 

b.  Effect  of  Expiration  of  Patent  Pending  Suit,  287. 

c.  Equity  Jurisdiction,  287. 

d.  Action  against  Government,  288. 

2.  Parties,  288. 

a.  Parties  Plaintiff,  288. 

(1)  General  Rules,  288. 

(a)  Persons  "Interested,"  288. 

(b)  Patentee,  288. 

(c)  Personal  Representatives  of  Patentee,  288. 

(2)  As  Affected  by  Assignment  of  Patent,  289.  . 

(a)  Infringement  before  Assignment,  289. 

(b)  Infringement  after  Assignment,  289. 
aa.  Assignment  of  Whole  Interest,  289. 
bb.  Assignment  of  Part  Interest,  289. 

(aa)  Undivided  Part,  289. 

(bb)  Assignment     for     Particular    Territory, 

289. 
(cc)  Assignment    of    Interest     in    Proceeds, 
290. 
cc.  Where  Contract  to   Assign   Is    Not   Perfected, 
290. 

(3)  As  Affected  by  Mortgage  of  Patent,  290. 

(4)  As  Affected  by  License,  290. 

(a)  Right  of  Licensee  to  Sue,  290. 
aa.  General  Rule,  290. 

bb.  Where  Patentee  Is  Infringer,  291. 

(b)  Action  after  Death  of  Licensee,  291. 

(5)  Objections  for  Misjoinder,  292. 

b.  Parties  Defendant,  292. 

3.  Limitations  and  Laches,  292. 

a.  Limitation,  292. 

b.  Laches,  293. 

4.  Pleadings,  293. 

a.  Declaration  or  Bill,  293. 

(1)  Suit  to  Be  Based  on  Patent  Infringed,  293. 

(2)  Averment  That  Plaintiff  Is  First  Inventor,  293. 

(3)  Averment  of  Notice  of  Patent,  293. 
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(4)  Suit  on  Renewal  or  Reissue,  293. 

b.  Plea  or  Answer,  294. 

(1)  Necessity  for  and  Sufficiency  of  Averments,  294. 

(a)  Want  of  Novelty  or  Invention,  294. 

(b)  Prior  Invention,  294. 

(c)  Prior  Sale  or  Use,  294. 

(d)  Fraudulent   Perfection  of  Another's   Patent,   294. 

(e)  License,  294. 

(f)  Want  of  Notice  of  Patent,  294. 

(2)  Admissions  in  Answer,  295. 

(3)  Amendment,  295. 

(4)  Notice  of  Defenses,  295. 

(a)  Necessity  of  Notice,  295. 

(b)  Object  of  Notice,  296. 

(c)  Form  and  Requisites,  296. 

(d)  Leave  or  Order  of  Court  as  Prerequisite  to  No- 

tice, 297. 

(e)  Amendment  or  Substitution  of  Notice,  297. 

c.  Demurrer,  297. 

5.  Evidence,  297. 

a.  Manner  of  Giving  Evidence,  297. 

b.  Necessity  of  Producing  Original  in  Suit  on  Reissue,  297. 

c.  Presumptions  and  Burden  of  Proof,  297. 

(1)  Novelty  or  Priority  of  Invention,  297. 

(a)  In  General,  297.. 

(b)  Where  Patent  Is  Produced,  297. 

(2)  Notice  of  Patent.  299. 

(3)  License  to  Defendant,  299. 

(4)  Infringement,  299. 

(5)  Damages,  299. 

(6)  Notice  of  Special  Matter,  299. 

d.  Competency  of  Witnesses,  300. 

e.  Admissibility,  300. 

(1)  Declarations  of  Patentee,  300. 

(2)  Expert  Evidence,  300. 

(3)  Prior  Patents,  300. 

(4)  Patent  under  Which  Defendant  Claims,  301. 

(5)  Prior  State  of  Art,  30L 

f.  Weight  and  Sufficiency,  301. 

6.  Variance,  301. 

7.  Dismissal,  301. 

8.  Instructions,  301. 

9.  Issues  Out  of  Chancery,  302. 

10.  Province  of  Court  and  Jury,  302. 

11.  Recovery  of  Damages,  Profits  or  Penalties,  302. 

a.  Damages  in  Actions  at  Law,  302. 

(1)  Time  for  Which  Damages  Are  to  Be  Estimated,  302. 

(2)  Measure  and  Elements,  303. 

(a)  Measure  of  Damages,  303. 
aa.  General  Rule,  303. 

bb.  Actual  Not  Speculative,  303. 

cc.  Royalties  or  License  Fees,  303. 

dd.  Profits  of  Defendant,  304. 

ee.  Damages  Paid  by  Other  Infringers,  304. 

ff.  Province  of  Court  and  Jury,  304. 

(b)  Elements,  304. 
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aa.  Damages  Accruing  before  Date  of  Reissue,  304, 
bb.  Deductions   Made  in   Selling    Prices    to   Meet 

That  of  Infringers,  304. 
cc.  Counsel  Fees,  304. 

(c)  Evidence,  305. 

aa.  Necessity  of  Proving  Damages,  305. 
bb.  Burden  of  Proof,  305. 
cc.  Admissibility,  305. 

(d)  Jury  Must  Find  Actual  Damages,  305. 

(e)  Power  of  Court  to  Increase  Damages,  305. 

(f)  Excessive  Damages,  305. 

(g)  Mitigation  of  Damages,  305. 

b.  Recovery  of  Profits  in  Suits  in  Equity,  305. 

(1)  Right  to  Recover,  305. 

(a)  General  Rule,  305. 

(b)  Profits    Due  to    Unpatented    Features    of  Device, 

306. 

(c)  Where  Patent    Does    Not    Contribute    to    Profits, 

306. 

(d)  Where  Defendant's  Business  Unprofitable,  306. 

(e)  Recovery  by  Assignee,  307. 

(2)  Amount  Recoverable,  307. 

(a)  Actual,  Not  Possible,  Profits,  307. 

(b)  Profits  Must  Be  Fruits  of  Invention,  307. 

(c)  Where  Entire  Profits  Due  to  Invention,  308. 

(d)  Sale  or  Use  of  Patented  Device  Alone,  308. 

(e)  Sale  or  Use  of  Patented  Device  in  Connection  with 

Other  Elements,   308. 
aa.  General  Rule,  308. 
bb.  Patented  Improvements,  309. 

(f)  Deductions  in  Favor  of  Defendant,  310. 
aa.  In  General,  310. 

bb.  Interest  on  Investment,  Plant,  etc.,  310. 
cc.  Cost  of  Imperfect  or  Worthless  Devices,  310. 
dd.  Improvements   Made  by  Defendant,  311. 
ee.  Payments  Made  to  Patentee  to  Protect  Pur- 
chasers  from  Defendant  from   Suit,  311. 

(3)  Evidence  of  Profits,  311. 

(a)  Burden  of  Proof,  311. 
aa.  General  Rule,  311. 

bb.  Where  Only  Part  of  Profits  Due  to  Use  of 
Invention,  311. 

(b)  Admissibility,  311. 

(4)  Interest  on  Profits,  311. 

(a)  Right  to  Interest,  311. 

(b)  Time  for  Which  Interest  Runs,  311. 

(5)  Damages  in  Addition  to   Profits,  312. 

c.  Penalty  for  Infringement  of  Design  Patents,  312. 

12.  Judgment  or  Decree,  312. 

a.  Form  and  Requis^es,  312. 

b.  Conclusiveness,  312. 

c.  Eflfect  of  Recovery  and  Satisfaction  of  Judgment,  313. 

13.  Costs,  312. 

14.  Injunction  against  Suit  for  Infringement,  313. 

a.  Right  to  Enjoin,  313. 

b.  Contempt  for  Disobedience  of  Injunction,  314. 

15.  Arbitration  and  Award,  314. 
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nv.  Dntj  of  Patent  OflBice  to  Furnish  Copies  of  Patent,  314. 

A.  Nature  and  Extent  of  Duty,  314. 

B.  Action  for  Refusal  to  Furnish  Copies,  315. 

XV.  Taxation  of  Patented  Articles,  315. 
XVI.  Setting  Aside  Patent,  315. 

A.  Mode   of   Proceeding,   315. 

B.  Grounds  for  Setting  Aside,  316. 

C.  Collateral  Attack,  317. 

CROSS  REFERENCES. 

See  the  titles  Appeai,  and  Error,  vol.  1,  p.  333;  Assignments,  vol.  2,  p. 
549;  Bankruptcy,  vol.  2,  p.  792;  Copyright,  vol.  4,  p.  602;  Courts,  vol.  4, 
p.  8(51;  Damages,  vol.  5,  p.  157;  Dedication,  voL  5,  p.  235;  Estoppel,  vol. 
5,  p.  913;  Evidence,  vol.  5,  p.  1004;  Executions,  vol.  6,  p.  84;  Expert  and 
Opinion  Evidence,  vol.  6,  p.  200;  Injunctions,  vol.  6,  p.  1022;  Insolvency, 
vol.  7,  p.  1;  Interpretation  and  Construction,  vol.  7,  p.  257;  Judgments 
AND  Decrees,,  vol.  7,  p.  544;  Judicial  Notice,  vol.  7,  p.  672;  Laches,  vol.  7, 
p.  790;  Licenses,  vol.  7,  p.  869;  Limitation  of  Actions  and  Adverse  Pos- 
session, vol.  7,  p.  900;   Presumptions  and  Burden  of  Proof. 

As  to  effect  of  appeal  in  patent  cases,  see  the  title  Appeal  and  Error,  vol.  2y 
p.  285.  As  to  appellate  jurisdiction  of  supreme  court,  see  the  title  Appeal  and 
Error,  vol.  1,  p.  699.  As  to  appealability  of  decisions  in  patent  cases,  as  de- 
pendent on  amount  in  controversy,  see  the  title  Appeal  and  Error,  vol.  1,  p» 
907,  et  seq.  As  to  dismissal  of  appeal  in  suit  for  infringement  where  contro- 
versy is  compromised,  or  otherwise  terminated  pending  appeal,  see  the  title  Ap- 
peal and  Error,  vol.  2,  p.  290.  As  to  cost  of  printing  record  on  appeal  in  cross 
suit  for  infringement,  see  the  title  Appeal  and  Error,  vol.  2,  p.  248,  note  61. 
As  to  effect  of  concurrent  decision  of  two  lower  courts  on  questions  of  fact,  see 
the  title  Appeal  and  Error,  vol.  1,  pp.  1012,  1014.  As  to  patent  right  as  pass- 
ing to  trustee  in  bankruptcy,  see  the  title  Bankruptcy,  vol.  2,  p.  897,  note  76. 

I.  Definitions  and  Distinctions. 

A.  Definitions. — ^A  patent  in  its  broadest  sense  is  a  grant  of  some  privilege, 
property  or  authority  made  by  the  government  or  sovereign  of  a  country.^  In 
this  sense  it  includes  patents  for  lands.^  In  its  most  usual  acceptation,  the  word 
^'patent"  denotes  those  instruments  by  which  the  United  States  secures  to  in- 
ventors for  a  limited  time  the  exclusive  right  to  their  own  inventions,^  and  it 
is  in  this  sense  that  it  is  used  in  this  article.  Patents  are  not  to  be  regarded  as 
monopolies  but  as  public  franchises  given  to  patentees  by  way  of  compensating 
them  for  benefits  conferred  on  the  public* 

B.  Distinctions — 1.  Distinguished  from  Copyright. — ^There  is  a  wide 
distinction  between  a  patent  and  a  copyright.  A  copyrighted  book  or  article  de- 
scribing what  would  be  the  proper  subject  of  a  patent  does  not  protect  the  sub- 

1.  Patent  in  its  broadest  sense. — Bouv.  public  franchises  granted  to  the  inventors 

I^  Diet.  of  new  and  useful  improvements  for  the 

S.  "Patent"  as  including  land  patents. —  purpose  of  securing  to  them,  as  such  in- 
United  States  V.  American  Bell  Tel.  Co.,  ventors,  for  the  limited  term  therein  men- 
167  U.  S.  224,  238,  42  L.  Ed.  144.  tioned,  the  exclusive  right  and  liberty  to 

3.  Patent  in  usual  sense. — Bouv.  L.  make  and  use  and  vend  to  others  to  be 
Diet;  Seymour  v.  Osborne,  11  Wall.  516,  u^ed  their  own  inventions,  as  tending  to 
20  if.  Ed.  33;  United  States  v,  American  promote  the  progress  of  science  and  the 
Bell  Tel.  Co.,  167  U.  S.  224,  42  L.  Ed.  144.  useful  arts,  and  as  matter  of  compensation 
And  see  post,  "Distinguished  from  Land  to  the  inventors  for  their  labor,  toil,  and 
Patents,"  I,  B,  2.  expense  in  making  the  inventions,  and  re- 

4.  Letters-patent  are  not  to  be  regarded  ducing  the  same  to  practice  for  the  public 
as  monopolies,  created  by  the  executive  benefit,  as  contemplated  by  the  constitu- 
authority  at  the  expense  and  to  the  preju-  tion  and  sanctioned  by  the  laws  of  con- 
dice  of  all  the  community  except  the  per-  gress.  Seymour  v.  Osborne,  U  Wall.  516^ 
sons  therein  named  as  patentees,  but  as  533,  20  L.  Ed.  33. 
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jcct  of  the  patent  from  use  by  other  persons.  The  only  effect  of  the  copyright 
is  to  secure  the  exclusive  right  of  printing  and  publishing  the  book,  while  the 
invention  or  discovery,  if  no  patent  is  taken  out,  is  given  to  the  public' 

2.  Distinguished  from  Land  Patents. — The  patent  for  land  is  a  convey- 
ance to  an  individual  of  that  which  is  the  absolute  property  of  the  government 
and  to  which,  but  for  the  conveyance,  the  individual  would  have  no  right  or  title. 
It  is  a  transfer  of  tangible  property ;  of  property  in  existence  before  the  right  is 
conveyed;  of  property  which  the  government  has  the  full  right  to  dispose  of 
as  it  sees  fit,  and  may  retain  to  itself  or  convey  to  one  individual  or  another; 
and  it  creates  a  title  which  lasts  for  all  time.  On  the  other  hand,  the  patent  for 
an  invention  is  not  a  conveyance  of  son^ething  which  the  government  owns.  It 
does  not  convey  that  which,  but  for  the  conveyance,  the  government  could  use 
and  dispose  of  as  it  sees  fit,  and  to  which  no  one  save  the  government  has  any 
right  or  title  except  for  the  conveyance.  But  for  the  patent  the  thing  patented 
is  open  to  the  use  of  any  one.® 

n.  Property  in  Inventions  or  Patent  Rights. 

A.  Unpatented  Invention  as  Property. — The  patentee  has  no  exclusive 
right  of  property  in  his  invention,  except  under  and  by  virtue  of  the  statutes  se- 
curing it  to  him,  and  according  to  the  regulations  and  restrictions  of  those  stat- 
utes.^   Hence,  legislation  as  to  unpatented  inventions  is  not  open  to  the  objec- 


6.  Distinguished  from  copjrright^ — Baker 
tr.  Seldcn,  101  U.  S.  99,  102,  25  L.  Ed.  841. 
Sec,  generally,  the  title  COPYRIGHT, 
vol.  4,  p.  602. 

The  difference  between  patents  and 
copyrights  may  be  illustrated  by  refer- 
ence to  the  case  of  medicines.  Certain 
mixtures  are  found  to  be  of  great  value  in 
the  healing  art.  If  the  discoverer  writes 
and  publishes  a  book  on  the  subject  (as 
regular  physicians  generally  do),  he  gains 
no  exclusive  right  to  the  manufacture  and 
sale  of  the  medicine;  he  gives  that  to  the 
public.  If  he  desires  to  acquire  such  ex- 
clusive right,  he  must  obtain  a  patent  for 
the  mixture  as  a  new  art,  manufacture,  or 
composition  of  matter.  He  may  copyright 
his  book,  if  he  pleases;  but  that  only  se- 
cures to  him  the  exclusive  right  of  print- 
ing and  publishing  his  book.  So  of  all 
other  inventions  or  discoveries.  Baker  v. 
Sclden,  101  U.  S.  99,  102,  25  L.  Ed.  841. 

The  copyright  of  a  book  on  perspective, 
no  matter  how  many  drawings  and  illus- 
trations it  may  contain,  gives  no  exclusive 
right  to  the  modes  of  drawing  described, 
though  they  may  never  have  been  known 
or  used  before.  By  publishing  the  book, 
without  getting  a  patent  for  the  art,  the 
latter  is  given  to  the  public.  The  fact 
that  the  art  is  described  in  the  book  by  il- 
lustrations of  lines  and  figures  which  are 
reproduced  in  practice  in  the  application 
of  the  art,  makes  no  diflFerence.  Those 
illustrations  are  the  mere  language  em- 
ployed by  the  author  to  convey  his  ideas 
more  clearly.  Had  he  used  words  of 
description  instead  of  diagrams  (which 
merely  stand  in  the  place  of  words'),  there 
could  not  be  the  slightest  doubt  that 
others,  applying  the  art  to  practical  use, 
might  lawfully  draw  the  lines  and  dia- 
grams which  were  in  the  author's  mind. 


and  which  he  thus  described  by  words  in 
his  book.  Baker  v.  Sclden,  101  U.  S.  99, 
103,  25  L.  Ed.  841. 

6.  Distinguished  from  land  patents.— 
United  States  v.  American  Bell  Tel.  Co., 
167  U.  S.  224,  238,  42  L.  Ed.  144.  As  to 
land  patents,  see  the  title  PUBLIC 
LANDS. 

7.  Rights  of  inventor  before  obtaining 
patent— Gayler  v.  Wilder,  10  How.  477, 
493,  13  L.  Ed.  504;  Brown  v.  Duchesne, 
19  How.  183,  195,  15  L.  Ed.  595;  Marsh 
V.  Nichols,  etc.,  Co.,  128  U.  S.  605,  612, 
32  L.  Ed.  538;  Dable  Grain  Shovel  Co. 
V,  Flint,  137  U.  S.  41,  43,  34  L.  Ed.  618; 
Kirk  V.  United  States,  163  U.  S.  49,  55, 
41  L.  Ed.  66;  Durham  v,  Seymour,  161 
U.  S.  235,  238,  40  L.  Ed.  682;  Shaw  v. 
Cooper,  7  Pet.  292,  8  L-  Ed.  689. 

The  right  of  property  which  a  patentee 
has  in  his  invention,  and  his  right  to  its 
exclusive  use,  is  derived  altogether  from 
these  statutory  provisions,  and  an  in- 
ventor has  no  right  of  property  in  his 
invention,  upon  which  he  can  maintain 
a  suit,  unless  he  obtains  a  patent  for  it, 
according  to  the  acts  of  congress;  and  his 
rights  are  to  be  regulated  and  measured 
by  these  laws,  and  cannot  go  beyond 
them.  Brown  r.  Duchesne,  19  How.  183, 
195,  15  L.  Ed.  595. 

The  inventor  of  a  new  and  useful  im- 
provement certainly  has  no  exclusive 
right  to  it,  until  he  obtains  a  patent. 
This  right  is  created  by  the  patent,  and 
no  suit  can  be  maintained  by  the  inventor 
against  any  one  for  using  it  before  the 
patent  is  issued.  But  the  discoverer  of  a 
new  and  useful  improvement  is  vested  by 
law  with  an  inchoate  right  to  its  exclusive 
use,  which  he  may  perfect  and  make 
absolute  by  proceeding  in  the  manner 
which  the  law  requires.    Gayler  v.  Wilder, 
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tion  that  it  deprives  the  inventor  of  his  invention  without  due  process  of  la^v  or 
without  just  compensation.® 

B.  Patent  Bights  as  Property— 1.  Gen^rai,  Rules.— It  is  well  settled 
that  a  patent  right  is  property  and  entitled  to  protection  as  such.*  A  patent 
right  is  incorporeal,^^  personal  property/^  is  not  subject  to  execution/^  and 
passes  upon  the  patentee's  death,  to  his  personal  representatives  in  trust  for 
his  next  of  kin.^^ 

2.  Appropriation  by  Government. — ^The  United  States  has  no  more  right 
than  any  private  person  to  use  a  patented  invention  without  license  of  the 
patentee  or  making  compensation  to  him.^* 


10  How.  477,  493,  13  L.  Ed.  504;  Marsh  v. 
Nichols,  etc.,  Co.,  128  U.  S.  605,  32  L. 
£d.  538. 

The  word  "secure'*  as  used  in  the  con- 
stitution conferring  power  on  congress  to 
secure  to  inventors  the  exclusive  rights  to 
their  inventions,  etc.,  could  not  mean  the 
protection  of  an  acknowledged  legal  right; 
it  refers  to  inventors,  as  well  as  authors; 
and  it  has  never  been  pretended  by  any 
one,  either  in  this  country  or  in  England, 
that  an  inventor  has  a  perpetual  right,  at 
common  law,  to  sell  the  thing  invented. 
Wheaton  v.  Peters,  8  Pet.  591,  8  L. 
Ed.  1055. 

8.  Legislation  as  to  unpatented  in- 
ventions.— Dable  Grain  Shovel  Co.  v, 
Flint,  137  U.  S.  41,  34  L.  Ed.  618. 

Section  7,  ch.  88,  of  the  act  of  March 
3,  1839,  in  force  when  a  patent  was  ob- 
tained, and  which  provides  that  any  per- 
son or  corporation  who  has  or  shall  have 
with  the  knowledge  and  consent  of  an 
inventor,  purchased  or  constructed  any 
newly  invented  machine,  prior  to  the 
application  by  the  inventor  for  a  patent, 
shall  be  held  to  possess  the  right  to  use 
and  lend  to  others  to  be  used,  the  specific 
machine  so  made  or  purchased  without 
liability  therefor  to  the  inventor  or  any 
other  person  interested  in  such  invention, 
is  not  unconstitutional  as  depriving  the 
inventor  of  his  property  without  due  proc- 
ess of  law  and  without  compensation, 
when  applied  to  the  case  of  an  inventor 
who  authorized  the  company  by  which 
he  was  employed  to  use  his  machine  be- 
fore he  had  made  application  for  letters 
patent.  Dable  Grain  Shovel  Co.  v.  Flint, 
137  U.  S.  41,  43,  34  L.  Ed.  618. 

9.  Patent  as  property. — Patterson  v. 
Kentucky,  97  U.  S.  501,  24  L*  Ed.  1115; 
De  La  Vergne,  etc.,  Miachine  Co.  v, 
Featherstone,  147  U.  S-  209,  222,  37  L. 
Ed.  138;  Ager  v.  Murray,  105  U.  S.  126, 
127,  26  Lw  Ed.  942;  Seymour  v.  Osborne, 

11  Wall.  516,  20  L.  Ed.  33;  Bement  v. 
National  Harrow  Co.,  186  U.  S.  70,  88, 
46  L.  Ed.  1058;  Wilson  v.  Rousseau,  4 
How.  646,  11  L.  Ed.  1141;  Consolidated 
Fruit-Jar  Co.  v,  Wright,  94  U.  S.  92,  96, 
24  Lw  Ed.  68;  Cammeyer  v.  Newton,  94 
U.  S.  225,  226,  24  L.  Ed.  72;  Machine  Co. 
V.  Murphy,  97  U.  S.  120,  121,  24  U  Ed. 
935;  Densmore  v.  Scofield,  102  U.  S.  375, 
378,  26  L.  Ed.  214. 

.  The  law  has  impressed  upon  patent 
rights  all  the  qualities  and  characteristics 


of  property  for  the  specified  period,  and 
has  enabled  patentees  to  hold  and  deal 
with  them  the  same  as  with  any  other 
property.  Bement  v.  National  Harrow- 
Co.,  186  U.  S.  70,  88.  46  U  Ed.  1058; 
Wilson  V.  Rousseau,  4  How.  646,  11  L- 
Ed.  1141. 

"A  patent  for  an  invention  is  as  much 
property  as  a  patent  for  land.  The  right 
rests  on  the  same  foundation,  and  is  sur- 
rounded and  protected  by  the  same  sanc- 
tions. There  is  a  like  larger  domain  held 
in  ownership  by  the  public.  Neither  an 
individual  nor  the  public  can  trench  upon 
or  appropriate  what  belongs  to  the  other. 
The  inventor  must  comply  with  the  con- 
ditions prescribed  by  law.  If  he  fails  to 
do  this  he  acquires  no  title,  and  his  in- 
vention or  discovery,  no  matter  what  it 
may  be,  is  lost  to  him,  and  is  hence- 
forward no  more  his  than  if  he  had  never 
been  in  any  wise  connected  with  it.  It 
is  made,  thereupon,  as  it  were  by  ac- 
cretion, irrevocably  a  part  of  the  domain 
which  belongs  to  the  community  at  large." 
Consolidated  Fruit-Tar  Co.  v.  Wright,  94 
U.  S.  92,  96,  24  L.  Ed.  68. 

10.  Incorporeal  property. — De  La 
Vergne,  etc..  Machine  Co.  v.  Featherstone, 
147  U.  S.  209,  222,  37  L.  Ed.  138;  Patter- 
son V.  Kentucky,  97  U.  S.  501,  24  L.  Ed. 
1115;  Waterman  v,  Mackenzie,  138  U.  S. 
252,  260,  34  L.  Ed.  923;  Root  v.  Railway 
Co.,  105  U.  S.  189,  212,  26  L*  Ed.  975. 

11.  Personal  property. — De  La  Vcrgrne^ 
etc..  Machine  Co.  v.  Featherstone,  14T 
U.  S.  209,  222,  37  L-  Ed.  138;  Patterson 
V.  Kentucky,  97  U.  S.  501,  24  L.  Ed.  1115; 
Bement  v.  National  Harrow  Co.,  186  U. 
S.  70,  88,  46  L.  Ed.  1058;  Wilson  v. 
Rousseau,  4  How.  646,  11   L*  Ed.  1141. 

18.  Patent  right  not  subject  to  execu- 
tion.—See  the  title  EXECUTIONS,  vol. 
5,  p.  89. 

18.  Descent  and  distribution. — ^Williams' 
Executors,  817;  Schouler's  Executors, 
§  200;  Williams'  Pers.  Prop.  271;  Patter- 
son V.  Kentucky,  97  U.  S.  501,  24  L.  Ed. 
1115;  De  La  Vergne,  etc..  Machine  Co.  p. 
Featherstone,  147  U.  S.  209,  222,  37  L. 
Ed.  138;  Bement  v.  National  Harrow  Co.» 
186  U.  S.  70,  88,  46  L-  Ed.  1058;  Wilson 
V.  Rousseau,  4  How.  646,  11  L-  Ed.  1141. 

14.  Right  of  United  Sutes  to  use 
patent.— United  States  v.  Burns,  12  Wall. 
246,  252,  20  L-  Ed.  388;  Cammeyer  v. 
Newton,  94  U.  S.  225.  235.  24  L.  Ed.  72; 
James   v.    Campbell,   104   U.    S.    356,   358^ 
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m.  Patent  Laws. 

A.  Power  of  Congress. — Congress  has  power  to  promote  the  progress  of 
science  and  usefcil  arts  by  securing  for  limited  times  to  inventors  the  exclusive 
right  to  their  discoveries,^*^  and  may  make  all  laws  necessary  and  proper  for 
carrying  this  power  into  execution. i*  The  power  of  congress  is  plenary,  and 
as  there  are  no  restraints  on  the  exercise  of  this  power,  there  can  be  no  lim- 
itation of  the  right  of  congress  to  enact  laws  at  their  pleasure,^''  provided  rights 
of  property  in  existing  patents  are  not  taken  away.^®  The  power  thus  granted 
to  congress  is,  however,  domestic  in  its  character,  and  necessarily  confined  within 
the  limits  of  the  United  States,  and  it  has  no  power  to  regulate  commerce,  or 
the  vehicles  of  commerce,  which  belong  to  a  foreign  nation,  and  occasionally 
visit  our  ports  in  their  commercial  pursuits.^® 

B.  Object  of  Patent  Laws. — The  object  of  the  patent  laws  is  to  encourage 
useful  invention  and  to  secure  to  the  public  the  advantages  to  be  derived  there- 
from.2o  The  monopoly  given  to  the  patentee  is  by  way  of  compensating  him 
for  the  benefits  conferred  on  the  public  by  his  invention.^i 

C.  Construction  of  Patent  Laws. — While  many  of  the  provisions  of  our 
patent   act   are   derived    from   the    principles    and   practice,    which    have    pre- 


26  Lr.  Ed.  786;  Hollister  v,  Benedict,  etc., 
Mfg.  Co.,  113  U.  S.  59,  67,  28  L.  Ed.  901; 
United  States  v.  Palmer,  128  U.  S.  262, 
270,  272,  32  L.  Ed.  442;  International 
Postal  Supply  Co.  v.  Bruce,  194  U.  S. 
«01,  608,  48  L.  Ed.  1134;  Belknap  z/.  Schild, 
161  U.  S.  10,  16,  40  L.  Ed.  599;  Fletcher 
V.  Blake,  131  U.  S.,  appx.  cxcvii,  26  L. 
Kd.  156;  Fink  v.  O'Neil,  106  U.  S.  272, 
282,  27  L.  Ed.  196;  Solomons  v.  United 
States,  137  U.  S.  342,  34  L-  Ed.  667. 

The  government  of  the  United  States 
when  it  grants  letters-patent  for  a  new 
invention  or  discovery  in  the  arts,  con- 
fers upon  the  patentee,  an  exclusive 
property  in  the  patented  invention  which 
cannot  be  appropriated  or  used  by  the 
government  itself,  without  just  compen- 
sation. James  v,  Campbell,  104  U.  S.  356, 
357,  26  ly.  Ed.  786. 

"Our  law  diflfers  from  that  of  England 
as  to  the  right  of  the  government  to  use, 
without  compensation,  an  invention  for 
which  it  has  granted  letters  of  patent." 
Belknap  v.  Schlid,  161  U.  S.  10,  15,  40  L. 
Ed.  599. 

Remeifies  where  government  makes  use 
of  patent — Sec  post,  "Action  against 
Government,"  XIII,  B,  1,  d. 

15.  Power  of  congressw — Const.,  art.  1, 
S  8. 

Meaning  of  word  ''secure"  in  consti- 
tution conferring  power  on  congress  to 
secure  to  inventors  the  exclusive  right  to 
their  inventions  or  discoveries  for  a 
limited  period,  see  ante,  "Unpatented 
Invention  as  Property,  II,  A. 

16^  Power  of  congress  to  legislation  as 
to  patent8.^United  States  v.  Duell,  172 
U.  S.  576,  583,  43  L-  Ed.  569. 

17.  Power  of  congress  plenary. — Mc- 
Cltrrg  V.  Kingsland,  1  How.  202,  206, 
11  L.  Ed.  102. 

la.  Property  in  patents  not  to  be  taken 
away. — McClurg    v.    Kingsland,    1    How. 


202,  206,  11  L.  Ed.  102;  Bloomer  v.  Mc- 
Quewan,  14  How.  539,  14  L.  Ed.  532. 

It  can  hardly  be  maintained  that 
congress  could  lawfully  deprive  a  citizen 
of  the  use  of  his  properly  after  he  had 
purchased  the  absolute  and  unlimited 
right  from  the  inventor,  and  when  that 
property  was  no  longer  held  under  the 
protection  and  control  ♦  of  the  general 
government,  but  under  the  protection  of 
the  state,  and  on  that  account  subject  to 
state    taxation.     Bloomer   v,    McQuewan, 

14  How.  539,  553,  14  L.  Ed.  532. 

19.  Power  of  congress  domestic — 
Brown   v.    Duchesne,    19    How.    183,    195, 

15  L.  Ed.  595.  See  the  title  INTER- 
STATE AND  FOREIGN  COxMMERCE, 
vol.  7,  p.  269. 

SM>.  Object  of  patent  laws. — Mitchell  v. 
Tilghman,  19  Wall.  287,  418,  22  L.  Ed. 
125;  Grant  v.  Raymond,  6  Pet.  218,  8  L. 
Ed.  376. 

91.  Object  of  monopoly. — Grant  v. 
Raymond,  6  Pet.  218,  8  L.  Ed.  376;  Brown 
V.  Duchesne,  19  How.  183,  195,  15  L. 
Ed.  595. 

Patent  laws  secure  to  the  inventor  a 
just  remuneration  from  those  who  derive 
a  profit  or  advantage,  within  the  United 
States,  from  his  genius  and  mental  labors. 
Brown  v.  Duchesne,  19  How.  183,  195, 
15  Lw  Ed.  595. 

The  monopoly  secured  to  the  inventor 
is  the  reward  stipulated  for  advantages 
derived  by  the  public  from  the  exertions 
of  individuals;  and  is  intended  as  a 
stimulus  to  those  exertions.  The  laws 
which  are  passed  to  give  effect  to  this 
purpose  ought  to  be  construed  in  the 
spirit  in  which  they  have  been  made  and 
to  execute  the  contract  fairly  on  the  part 
of  the  United  States,  where  the  full  bene- 
fit has  been  received,  if  this  can  be  done, 
without  transcending  the  inventions  of 
the  statutes,  or  countenancing  acts  which 
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vailed  in  the  construction  of  the  law  of  England  in  relation  to  patents,  the  con- 
struction placed  on  the  patent  laws  of  England  was  not  adopted  by  us.**  When 
congress  is  legislating  to  protect  inventors,  its  attention  is  necessarily  attracted 
to  the  authority  under  which  it  is  acting,  and  it  ought  not  lightly  to  be  presumed 
that  there  was  an  intention  to  go  beyond  it,  and  exercise  another  and  distinct 
power,  conferred  for  a  different  purpose.*^  Even  if  congress  can  decide  the 
fact,  that  an  individual  is  an  author  or  inventor,  the  court  can  never  persume 
congress  to  have  decided  that  question  in  a  general  act,  the  words  of  which  do 
not  render  such  a  construction  unavoidable.*^ 

IV.  Persons  Entitled  to  Patents. 

A.  First  Inventor — 1.  Necessity  for  Patent  to  Be  Obtained  by  First 
Inventor. — In  order  for  a  patent  to  be  valid  it  must  be  obtained  by  the  first 
inventor,*'  and  a  patent  to  be  obtained  by  any  one  else  is  void.*^  The  fact  that 
the  first  inventor  procures  the  patent  to  be  issued  in  the  name  of  another  per- 
son, as  the  inventor,  does  not  validate  the  patent.*^ 

2.  Who  Is  First  Inventor. — Whoever  first  perfects  a  machine  is  entitled  to 
the  patent,  and  is  the  real  inventor,  although  others  may  have  previously  had 
the  idea  and  made  some  experiments  towards  putting  it  in  practice.  He  is  the 
inventor  and  is  entitled  to  the  patent  who  first  brought  the  machine  to  perfec- 
tion and  made  it  capable  of  useful  operation.*®  While  one  who  discovers  the 
main  principle  of  the  invention  may  make  use  of  the  suggestions  or  writing  of 
others,**  suggestions  which  go  to  make    up  a    complete    and  perfect  machine, 


are  fraudulent,  or  may  prove  mischievous. 
Grant  v,  Raymond,  6  Pet.  218,  8  L. 
Ed.  376. 

9SL  Construction  of  English  laws  not 
adopted. — Pennock  v.  Dialogue,  2  Pet.  1, 
7  L.  Ed.  327.  See,  generally,  the  title 
STATUTES. 

Where  English  statutes,  such,  for 
instance,  as  the  statute  of  frauds,  and  the 
statute  of  limitations,  have  been  adopted 
into  our  own  legislation,  the  known  and 
settled  construction  of  those  statutes  by 
courts  of  law,  has  been  considered  as 
silently  incorporated  into  the  acts,  or  has 
been  received  with  all  the  weight  of 
authority.  This  is  not  the  case  with  the 
English  statutes  of  monopolies,  which 
contain  an  exception,  on  which  the  grants 
of  patents  for  inventions  have  issued  in 
that  country;  the  language  of  that  clause 
in  the  statute  is  not  identical  with  the 
patent  law  of  the  United  States;  but  the 
construction  of  it  adopted  by  the  English 
courts,  and  the  principles  and  practice 
which  have  long  regulated  the  grants  of 
their  patents,  as  they  must  have  been 
known,  and  are  tacitly  referred  to  in 
some  of  the  provisions  of  our  own 
statute,  afford  materials  to  illustrate  it. 
Pennock  v.  Dialogue,  2  Pet.  1,  7  L. 
Ed.  327. 

88.  Construed  without  reference  to 
other's  source  of  congressional  power.^ — 
Brown  v.  Duchesne,  19  How.  183,  195, 
15  L.  Ed.  595. 

M.  Congress  not  presumed  to  have 
decided  question  of  novelty. — Evans  v. 
Eaton,  3  Wheat.  454,  513,  4  L.  Ed.  433. 

85.  Patent  to  be  obtained  by  first 
inventor. — Agawam  Co.  v.  Jordan,  7  Wall. 
583,   19  L.    Ed.  177;  Whtely  v.   Swayne, 


7  Wall.  685,  19  L.  Ed.  199;  Loom  Co.  v. 
Higgins,  105  U.  S.  580,  26  Lw  EiJ.  1177; 
Coffin  V,  Ogdcn,  18  WalL  120,  124,  21 
L.  Ed.  821;  Gayler  v.  Wilder,  10  How. 
477,  13  L.  Ed.  504:  Evans  v.  Eaton,  3 
Wheat.  454,  4  L.  Ed.  433;  Kirk  v.  United 
States,  163  U.  S.  49,  41  L.  Ed.  66. 

86.  Patent  to  one  not  inventor  void. — 
Kennedy  v.  Hazelton,  128  U.  S.  667,  32 
L.  Ed.  576;  Thompson  v.  Hall,  130  U.  S. 
117,  32  L.  Ed.  876;  Collar  Co.  v.  Van 
Dusen,  23  Wall.  530,  23  L.  Ed.  128; 
Tilghman  v.  Proctor,  102  U.  S.  707,  26 
L.  Ed.  279;  Hartshorn  v.  Saginaw  Barrel 
Co.,   119   U.   S.   664,  30   L.   Ed.   539. 

27.  Consent  of  inventor  to  issuance  of 
patent  to  stranger. — Kennedy  v.  Hazel - 
ton,  128  U.  S.  667,  32  L.  Ed.  576;  Hart- 
shorn V.  Saginaw  Barrel  Co.,  119  U.  S. 
664,  30  L*  Ed.  539. 

88.  Who  is  first  inventor. — Agawam  Co. 
V.  Jordan,  7  Wall.  583,  602,  19  L.  Ed.  177; 
Coffin  V.  Ogden,  18  Wall.  120,  124,  21 
L.  Ed.  821;  The  Telephone  Cases,  126 
U.  S.  1,  31  L.  Ed.  863;  Whitely  v,  Swayne, 
7  Wall.  685,  19  L.  Ed.  199;  Loom  Co.  v. 
Higgins,  105  U.  S.  580,  26  L.  Ed.  1177; 
Seymour  v,  Osborne,  li  WalL  516,  552, 
20  L.  Ed.  33. 

The  inventor  who  first  perfects  a 
machine,  and  makes  it  capable  of  useful 
operation,  is  entitled  to  the  patent 
Agawam  Co.  v,  Jordan,  7  Wall.  683,  19 
L.  Ed.  177. 

88.  Suggestions  or  writings  of  others. — 
Collar  Co.  v.  Van  Dusen,  23  Wall.  530, 
564,  23  L.  Ed.  128;  Agawam  Co.  v, 
Jordan,  7  Wall.  583,  19  L.  Ed.  177; 
O'Reilly  v.  Morse,  15  How.  62,  14  L. 
Ed.  601. 

An  inventor  does  not  lose  his  right  to 
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embracing  the  substance  of  all  that  is  embodied  in  the  patent  subsequently 
issued  to  the  party  to  whom  the  suggestions  were  made,  will  defeat  the  patent 
because  the  real  invention  or  discovery  belongs  to  another .^^ 

3.  Effect  of  Laches  or  Delay  by  First  Inventor. — While  the  first  inventor 
may  delay  his  application  for  a  patent  for  a  reasonable  time  in  order  to  perfect 
his  invention,^^  he  must  not  be  guilty  of  unreasonable  delay,  either  in  perfecting 
his  device  or  in  applying  for  a  patent  after  its  perfection.^^ 

B.  As  between  Employer  and  Employee — 1.  General  Rules. — ^An  em- 
ployee, performing  all  the  duties  assigned  to  him  in  his  department  of  service, 
may  exercise  his  inventive  faculties  in  any  direction  he  chooses,  with  the  as- 
surance that  whatever  invention  he  may  thus  conceive  and  perfect  is  his  individual 
property .33  But  no  suggestion  from  the  employee  not  amounting  to  a  new  method 
or  arrangement  which  in  itself  is  a  complete  invention,  is  sufficient  to  deprive  the 
employer  of  the  exclusive  property  in  tiie  perfected  improvement.^*  Where  the 
employee,  in  the  course  of  experiments  arising  from  the  employment,  makes  dis- 
coveries ancillary  to  the  plan  and  preconceived  design  of  the  employer,  such  sug- 
gested improvements  are  in  general  to  be  regarded  as  the  property  of  the  party 
who  discovered  the  original  principle,  and  they  may  be  embodied  in  his  patent 
as  part  of  his  invention.*** 

2.  Government  Employees. — There  is  no  diflference  between  the  govern- 
ment and  any  other  employer  in  this  respect.    The  mere  fact  that  a  person  is 


a  patent  because  he  has  made  inquiries 
or  sought  information  from  other  persons. 
1!  a  combination  of  different  elements  be 
used,  the  inventors  may  confer  with  men 
as  well  as  consult  books  to  obtain  this 
various  knowledge.  O'Reilly  v,  Morse, 
15  How.  62,  14  L.  Ed.  601.  See  post, 
''Employee  Engaged  to  Perfect  Patent," 
IV,  B,  4. 

SO.  Substantial  suggestions  from  others. 
— Agawam  Co.  v.  Jordan,  7  Wall.  583, 
603,  19  L.  Ed.  177;  Collar  Co.  v.  Van 
Duscn,  23  Wall.  530,  23  L.  Ed.  128; 
.Mlantic  Works  v.  Brady,  107  U.  S.  192, 
27  L  Ed.  438;  O'Reilly  v.  Morse,  15  How. 
62,  14  L.  Ed.  601. 

A  patent  cannot  be  sustained  when  the 
patentee  derived  his  whole  idea  from  the 
suggestions  of  another.  Atlantic  Works 
r.  Brady,  107  U.  S.  192,  27  L.  Ed.  438. 

Suggestions  from  another,  made  during 
the  progress  of  such  experiments,  in 
order  that  they  may  be  sufficient  to  defeat 
a  patent  subsequently  issued,  must  have 
embraced  the  plan  of  the  improvement, 
and  must  have  furnished  such  information 
to  the  person  to  whom  the  communication 
was  made  that  it  would  have  enabled  an 
ordinary  mechanic,  without  the  exercise 
of  any  ingenuity  and  special  skill  on  his 
part,  to  construct  and  put  the  improve- 
ment in  successful  operation.  Agawam 
Co.  V.  Jordan,  7  Wall.  583,  602,  19  L. 
Ed.  177. 

SI.  Delay  to  perfect  invention. — Kendall 
V.  Winsor,  21  How.  322,  16  L.  Ed.  165. 
.  31  Delay  in  perfecting  patent  or  apply- 
ing for  invention-— Kendall  v,  Winsor,  21 
How.  322,  328,  16  L.  Ed.  165;  Loom  Co. 
^-  Higgins,  105  U.  S.  580,  26  L.  Ed.  1177. 
Sec  post,  "Public  Use  or  Sale  before 
Obtaining  Patent,"   V,    E. 

Where  two    inventors    discovered    the 


same  device,  the  second  is  entitled  to  a 
patent,  where  the  first  delayed  his  appli- 
cation for  a  patent  until  after  the  lapse 
of  two  years  after  the  device  was  in 
public  use.  Loom  Co.  v,  Higgins,  105  U. 
S.  580,  26  L.  Ed.  1177. 

38.  General  rule. — Solomons  v.  United 
States,  137  U.  S.  342,  -346,  34  L.  Ed.  667; 
Gill  V.  United  States,  160  U.  S.  426,  40 
L.  Ed.  480;  Collar  Co.  v.  Van  Dusen,  23 
Wall.  530,  564,  23  L-  Ed.  128;  Agawam 
Co.  V.  Jordan,  7  Wall.  583,  602,  19  L. 
Ed.  177;  Dalzell  v,  Dueber,  etc.,  Mfg.  Co., 
149  U.  S.  315,  321,  37  L.  Ed.  749;  Hapgood 
V,  Hewitt,  119  U.  S.  226,  30  L.  Ed.  369. 

Persons  employed,  as  much  as  employers, 
are  entitled  to  their  own  independent 
inventions,  and  if  their  suggestions  con- 
stitute the  whole  substance  of  the  im- 
provement the  patent,  if  granted  to  the 
employer,  is  invalid,  because  the  real 
invention  or  discovery  belongs  to  the 
person  who  made  the  sufirprestion.  Collar 
Co.  V.  Van  Dusen,  23  Wall.  530,  564,  23 
L.  Ed.  128;  Agawam  Co.  v,  Jordan,  7 
Wall.  583,  602,  19  L.  Ed.  177. 

A  manufacturing  corporation,  which  has 
employed  a  skilled  workman,  for  a  stated 
compensation,  to  take  charge  of  its  works, 
and  to  devote  his  time  and  services  to 
devising  and  making  improvements  in 
articles  there  manufactured,  is  not  entitled 
to  a  conveyance  of  patents  obtained  for 
inventions  made  by  him  while  so  em- 
ployed, in  the  absence  of  express  agree- 
ment to  that  effect.  Hapgood  v.  Hewitt, 
119  U.  S.  226,  30  L.  Eel.  369;  Dalzell  v. 
Dueber,  etc.,  Mfg.  Co.,  149  U.  S.  315,  321, 
37  L.  Ed  749. 

84.  Agawam  Co.  v,  Jordan,  7  Wall.  583, 
19  L.  Ed.  177. 

80.  Inventions  ancillary  to  one  on 
which  employee  is  engaged. — Collar  Co. 
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in  the  employ  of  the  government  does  not  preclude  him  from  making  improve- 
ments in  the  machines  with  which  he  is  connected,  and  obtaining  patents  there- 
for, as  his  individual  property,  and  in  such  case  the  government  would  have 
no  more  right  to  seize  upon  and  appropriate  such  property,  than  any  other  pro- 
prietor would  have.3® 

3.  Patent  Pi?rfected  at  Employer's  Expense. — When  one  is  in  the  employ 
of  another  in  a  certain  line  of  work,  and  devises  an  improved  method  or  in- 
strument for  doing  that  work,  and  uses  the  property  of  his  employer  and  the 
services  of  other  employees  to  develop  and  put  his  invention  in  practicable  form 
and  explicitly  assents  to  the  use  by  his  employer  of  such  invention,  a  jury,  or 
a  court  trying  the  facts,  is  warranted  in  finding  that  he  has  so  far  recognized 
the  obligations  of  service  flowing  from  his  employment  and  the  benefits  result- 
ing from  his  use  of  the  property,  and  the  assistance  of  the  coemployees,  of  his 
employer,  as  to  have,  given  to  such  employer  an  irrevocable  license  to  use  such 
invention.^'' 

4.  Empi^oyeE  Engaged  to  Peri^^Ect  Patent. — If  one  is  employed  to  devise  or 
perfect  an  instrument,  or  a  means  for  accomplishing  a  prescribed  result,  he  can- 


V.  Van  Dusen,  23  Wall.  630,  564,  23  L. 
Ed.  128;  Agawam  Co.  v.  Jordan,  7  Wall. 
683,  19  L.  Ed.  177. 

86.  Inventions  by  government  em- 
ployees.— Solomons  v.  United  States,  137 
U.  S.  342,  346,  34  L.  Ed.  667;  Gill  v. 
United  States,  160  U.  S.  426,  40  L.  Ed. 
480;  United  States  v.  Burns,  12  Wall.  246, 
20  l^  Ed.  388. 

If  an  officer  in  the  military  service,  not 
specially  employed  to  make  experiments 
with  a  view  to  suggest  improvements, 
devises  a  new  and  valuable  improvement 
in  arms,  tents,  or  any  other  kind  of  war 
material,  he  is  entitled  to  the  benefit  of 
it,  and  to  letters-patent  for  the  improve- 
ment from  the  United  States,  equally 
with  any  other  citizen  not  engaged  in 
such  service;  and  the  government  cannot, 
after  the  patent  is  issued,  make  use  of 
the  improvement  any  more  than  a  private 
individual,  without  license  of  the  inventor 
or  making  compensation  to  him.  United 
States  V.  Burns,  12  Wall.  246,  252,  20  L. 
Ed.  388. 

87.  Perfection  of  patents  at  employee's 
expense. — Solomons  v.  United  States,  137 
U.  S.  342,  346,  34  L.  Ed.  667;  Lane,  etc., 
Co.  V.  Locke,  150  U.  S.  193,  199,  37  L. 
Ed.  1049;  McAleer  v.  United  States,  150 
U.  S.  424,  430,  37  L.  Ed.  1130;  McClurg  v. 
Kingsland,  1  How.  202,  11  L.  Ed.  102; 
Gill  V.  United  States,  160  U.  S.  426,  429, 
40  L.  Ed.  4«0;  Keyes  v.  Eureka  Consol. 
Min.  Co.,  158  U.  S.  150,  39  L.  Ed.  929. 
See,  also,  Hapgood  v,  Hewitt,  119  U.  S. 
226,  30  L.  Ed.  369. 

If  a  person  employed  in  the  manu- 
factory of  another,  while  receiving  wages, 
makes  experiments  -at  the  expense  and  in 
the  manufactory  of  his  employer,  has  his 
wages  increased  in  consequence  of  the 
useful  result  of  the  experiments,  and 
makes  the  article  invented  and  permits 
his  employer  to  use  it,  no  compensation 
for  its  use  being  paid  or  demanded;  and 
then  obtains  a  patent,  these  facts  will 
justify   the    presumption   of   a   license   to 


use  the  invention.    McClurg  v,  Kingsland, 
1  How.  202,  11  L.  Ed.  102. 

An  employee  paid  by  salary  or  wages, 
who  devises  an  improved  method  of  doing 
his  work,  using  the  property  or  labor 
of  his  employer  to  put  his  invention  into 
practical  form,  and  assenting  to  the  use  of 
such  improvements  by  his  employer, 
cannot,  under  the  law  of  estoppel  in  pais, 
by  taking  out  a  patent  on  such  invention, 
recover  the  royalty  or  other  compensation 
for  such  use.  Gill  v.  United  States,  160 
U.  S.  426,  433,  40  L.  Ed.  480,  citing  and 
affirming  Solomons  v.  United  States,  137 
U.  S.  342,  34  L.  Ed.  667;  Lane,  etc.,  Co. 
V.  Locke,  150  U.  S.  193,  37  L.  Ed.  1049; 
MJcAleer  v.  United  States,  150  U.  S.  424, 
37  L.  Ed.  1130;  Keyes  v.  Eureka  Consol. 
Min.  Co.,  158  U.  S.  150,  39  L.  Ed.  929; 
McClurg  V.  Kingsland,  1  How.  202,  11  L. 
Ed.  102.  ^ 

An  engineer  and  draftsman  at  a  fixed 
salary,  in  the  employ  of  the  defendants, 
and  using  their  tools  and  patterns,  in- 
vented a  stop  valve,  which  the  firm  used 
with  his  knowledge  in  certain  elevators 
constructed  by  them  until  its  dissolution, 
and  after  that,  a  corporation  organized 
by  the  firm  used  it  in  the  same  way  and 
with  the  like  knowledge.  It  was  held 
that  the  patentee,  having  made  no  claim 
for  remuneration  for  the  use  of  the  patent, 
saying  that  he  did  not  desire  to  disturb 
his  friendly  relations  with  the  firm,  might 
be  presumed  to  have  recognized  an 
obligation  to  permit  them  to  use  the 
invention.  Lane,  etc.,  Co.  v.  Locke,  150 
U.  S.  193,  37  L.  Ed.  1049. 

In  Keves  v.  Eureka  Consol.  Min.  Co., 
158  U.  S.  150,  39  L.  Ed.  929,  a  person 
in  the  employ  of  a  smelting  company 
invented  a  new  method  of  withdrawing 
molten  metal  from  a  furnace,  took  out 
a  patent  for  it,  and  permitted  his  employer 
to  use  it  without  charge  so  long  as  he 
remained  in  its  employ,  which  was  about 
ten  years.  It  was  held  that  there  was  at 
least   an   implied  license  to  use'  the   im- 
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not,  after  successfully  accomplishing  the  work  for  which  he  was  employed,  plead 
title  thereto  as  against  his  employer.^® 

5.  Patent  Perfected  after  Termination  of  Employment. — Parties  engag- 
ing the  services  of  an  inventor,  under  an  agreement  that  he  shall  devote  his 
ingenuity  to  the  perfecting  of  a  machine  for  their  benefit,  can  lay  no  claim  to 
improvements  conceived  by  him  after  the  expiration  of  such  agreement. ^^ 

6.  License  to  Employer — a.  Express  License. — Where  an  employee  gives  a 
uTitten  license  to  the  employer  to  use  the  patent  during  the  term  for  which  it 
is  granted,  the  license  is  binding  on  him,  and  is  not  to  be  varied  by  extrinsic 
evidence.*^ 

b.  Implied  License. — As  to  implied  license  to  employer  to  use  patent  perfected 
by  employee  while  in  service,  and  as  to  the  transferrability  and  termination 
thereof,  see  post,  "Inventions  by  Employees,"  XII,  C,  2,  b,' (2). 

0.  As  between  Partners. — A  partner  who  furnished  capital  will  be  charged, 
in  a  case  strongly  indicating  injustice,  with  half  profits  in  favor  of  another  of 
inventive  genius,  and  whom  after  valuable  discoveries  he  sought  to  get  rid  of, 
alleging,  even  with  truth,  intemperate  habits  and  bad  character.*^ 


proyement  without  payment  of  royalties 
during  the  continuance  of  his  employ- 
ment, and  also  a  license  to  use  the  in- 
vention upon  the  same  terms  and  royal- 
tics  fixed  for  other  parties,  from  the  time 
the  patentee  left  the  defendant's  employ- 
ment Gill  V.  United  States,  160  U.  S. 
426,  431.  40  l^  Ed.  480. 

88.  Employee  engaged  to  perfect  de- 
vicc^McAleer  v.  United  States,  150  U. 
S.  424,  430,  37  L.  Ed.  1130;  Solomons  v. 
United  States.  137  U.  S.  342,  34  L.  Ed. 
667;  Gill  r.  United  States,  160  U.  S.  426, 
435,  40  L.  Ed.  480. 

That  which  he  has  been  employed  and 
paid  to  accomplish  becomes,  when  ac- 
complished, the  property  of  his  employer. 
Whatever  rights  as  an  individual  he  may 
bavc  had  in  and  to  his  inventive  powers, 
and  that  which  they  are  able  to  accom- 
plish, he  has  sold  in  advance  to  his 
employer.  McAleer  v.  United  States,  160 
U.  S.  424,  430,  37  L.  Ed.  1130;  Solomons 
V.  United  Stetes,  137  U.  S.  342,  34  L. 
Ed.  667. 

One  Clark,  who  was  in  the  employ  of 
the  government  as  chief  of  the  bureau 
of  engraving  and  printing,  conceived  the 
idea  of  a  self-canceling  stamp,  and  pre- 
pared a  die  or  plate  therefor,  making  use 
of  the  services  of  the  employees  of  the 
bureau  and  the  property  of  the  govern- 
ment. While  his  application  for  a  patent 
was  pending,  he  assigned  his  rights  to  the 
appellant  Solomons,  in  payment  of  an 
account  between  them.  On  taking  out 
the  patent,  the  appellant  notified  the 
commissioner  of  internal  revenue  that  he 
was  the  owner  of  the  patent,  and  de- 
manded compensation  for  the  use  of  the 
stamp  on  whiskey  barrels.  It  further 
appeared  that  Clark,  as  chief  of  the 
bureau,  had  been  assigned  the  duty  of 
devising  a  stamp  for  this  purpose, 
and  it  was  not  understood  or  in- 
timated that  the  stamp  which  he 
was  to  devise  should  be  patented,  or 
become  his  personal  property.  Indeed, 
before  the  final   adoption   of   the   stamp, 


he  said  that  the  design  was  his  own,  but 
he  should  make  no  charge  to  the  govern- 
ment therefor,  as  he  was  employed  on 
a  salary  by  the  government,  and  had  used 
its  machinery  and  other  property  in  the 
perfection  of  the  stamp.  It  was  held  that, 
having  been  employed  and  paid  to  devise 
a  new  stamp,  the  invention,  when  accom- 
plished, became  the  property  of  the  gov- 
ernment, and  that  the  patentee  had  prac- 
tically sold  in  advance  whatever  he  might 
be  able  to  accomplish  in  that  direction. 
Solomons  v.  United  States,  137  U.  S.  342, 
34  L.  Ed.  667;  Gill  v.  United  States,  160 
U.  S.  426,  431,  40  h.  Ed.  480. 

89.  Improvements  perfected  after  tenxii- 
nation  of  service. — Appleton  v.  Bacon,  2 
Black  699,  17  L.  Ed.  338. 

40.  Express  license  to  employer. — Mc- 
Aleer V,  United  States,  150  U.  S.  424, 
432,  37  L.  Ed.  1130;  Gill  v.  United  States, 
160  U.  S.  426,  432,  40  L.  Ed.  480. 

A  mechanic  in  the  employment  of  the 
treasury  department  having  perfected  and 
patented  an  improvement  m  paper-per- 
forating machines  granted  and  licensed 
the  treasury  department  for  a  valuable 
consideration  "the  right  to  make  and  use 
machines  containing  the  improvements 
claimed  in  said  letters-patent  to  the  full 
end  of  the  term  for  which  said  letters- 
patent  are  granted."  The  instrument  con- 
stituted a  contract  fully  executed  on  both 
sides,  which  gave  the  right  to  the  treasury 
department,  without  liability  for  remu- 
neration thereafter,  to  make  and  use  the 
machines  containing  the  patented  im- 
provement to  the  end  of  the  term  for 
which  the  letters  were  granted.  It  was 
a  complete  legal  obligation  in  itself,  with 
no  uncertainty  as  to  the  object  or  extent 
of  the  engagement,  and  aould  not  be 
defeated,  contradicted,  or  varied  by  proof 
of  any  collateral  parol  ag^reement  incon- 
sistent with  its  terms.  McAleer  v.  United 
States,  150  U.  S.  424,  432,  37  L.  Ed.  1130, 
citing  Seitz  v.  Brewers'  Refrigerating 
Mach.  Co.,  141  U.  S.  510,  35  L.   Ed.  837. 

41.  Partners     in    patent. — Ambler    v. 
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D.  Aliens. — Aliens  are  as  much  entitled  to  patent  their  inventions  as  cit- 
izens.* *  ' 

V.  Patentability. 

A.  What  May  Be  Patented — 1.  In  Generai.. — A  patent  may  be  obtained 
for  a  new  or  useful  art,  machine,  manufacture,  or  composition  of  matter,  or  any 
new  and  useful  improvement  thereof.'*^ 

2.  Machines — a.  Definitions, — The  term  "machine"  includes  every  mechanical 
device  or  combination  of  mechanical  powers  and  devices  to  perform  some  func- 
tion and  produce  a  certain  effect  or  result.**  A  machine  is  a  thing.  A  process 
is  an  act  or  a  mode  of  acting.  The  one  is  visible  to  the  eye — an  object  of  per- 
petual observation.  The  other  is  a  conception  of  the  mind,  seen  only  by  its 
effects  when  being .  executed.*'* 

b.  Patentability, — Machines  are,  of  course,  a  proper  subject  of  a  patent,  pro- 
vided they  possess  the  usual  requisites  of  patentability,*®  and  this  is  true  although 
the  produce  or  manufacture  made  by  them  are  old.**^ 

3.  Products  or  Manufactures. — The  patent  laws  expressly  provide  for  the 
issuance  of  patents  for  "manufactures."*®  A  process  and  the  product  of  a  process 
may  be  both  new  and  patentable,  and  are  wholly  disconnected  and  independent 
of  each  other.*® 

4.  Compositions  of  Matter. — "Compositions  of  matter"  are  made  the  subject 
of  a  patent  by  the  statute.^^  Whether  a  patent  is  for  a  process  or  a  composition 
is  especially  a  question  of  construction,  and  is  for  the  court  to  decide ;  and  whether 
a  patent  for  a  process  is  the  same  invention  as  a  patent  for  a  composition  is  cer- 


Whipple,  20  Wall.  546,  22  L.  Ed.  403. 
See,  generally,  the  title  PARTNERSHIP, 
ante,  p.   73. 

42.  Aliens. — Shaw  v.  Cooper,  7  Pet. 
292,  8  L.  Ed.  689. 

Foreign  patents  as  limiting  duration  of 
American  patent,  see  post,  "Date  and 
Duration/'  IX. 

48.  What  may  be  patented.— Rubber- 
Tip  Pencil  Co.  v.  Howard,  20  Wall.  498, 
505,  22  L.  Ed.  410. 

44.  Machine  defined.— Risdon,  etc.. 
Locomotive  Works  v,  Medart,  158  U.  S. 
68,  78,  39  L.  Ed.  899;  Corning  v.  Burden, 
15  How.  252,  14  Lr.  Ed.  683;  Tilghman  v. 
Proctor,  102  U.  S.  707,  722,  26  L.  Ed.  279. 

Burden's  patent  for  "a  new  and  useful 
machine  for  rolling  puddler's  balls  and 
other  masses  of  iron,  in  the  manufacture 
of  iron,"  was  a  patent  for  a  machine,  and 
not  a  process,  although  the  language  of 
the  claim  was  equivocal.  Corning  v.  Bur- 
den, 15  How.  252,  14  L.  Ed.  683. 

Construction  of  Dubois's  patent,  of 
September  23rd,  1862,  "for  building  piers 
for  bridges,  and  setting  the  same."  Held, 
to  be  for  a  device  or  instrument  used  in 
a  process,  and  not  for  the  process  itself. 
Railroad  Co.  v,  Dubois,  12  Wall.  47,  20  L. 
Ed.  265. 

An  improvement  in  the  construction  of 
a  jail  is  not  patentable  as  a  machine. 
Jacobs  V,  Baker,  7  Wall.  295,  19  L.  Ed. 
200;  Fond  Du  Lac  County  v.  May,  137 
U.  S.  395,  34  L.  Ed.  714;  May  v,  Juneau 
County,  137  XJ.  S.  408,  34  L.  Ed.  729. 

40.  Machine  distinguished  from  process. 
—Tilghman  v.  Proctor,  102  U.  S.  707,  728, 
ze  L.  Ed.  279. 


46.  Patentability.— Rubber  Co.  v,  Good- 
year, 9  Wall.  788,  796,  19  L.  Ed.  566; 
O'Reilly  v,  Morse,  15  How.  62,  119,  14 
L.  Ed.  601;  Tilghman  v.  Proctor,  102  U. 
S.  707,  727,  26  L-  Ed.  279;  Burr  v,  Duryee, 
1  Wall.  531,  17  L.  Ed.  650. 

47.  Machines  making  known  product — 
Rubber  Co.  v.  Goodyear,  9  Wall.  788,  19 
L.  Ed.  566. 

48.  Products  or  manufactures. — Rubber 
Co.  V,  Goodyear,  9  Wall.  788,  19  L.  Ed. 
566;  O'Reilly  v,  Morse,  15  How.  62,  119, 
14  L.  Ed.  601;  Tilghman  v.  Proctor,  102 
U.  S.  707,  727,  26  L.  Ed.  279;  Burr  v, 
Duryee,  1  Wall.  531.  17  L.  Ed.  650. 

48.  Where  process  patentable. — Rubber 
Co.  V,  Goodyear,  9  Wall.  788,  19  L. 
Ed.  566. 

A  manufacture  or  a  product  of  a  proc- 
ess may  be  no  novelty,  and,  therefore, 
unpatentable;  while  the  process  or  agency 
by  which  it  is  produced  may  be  both 
new  and  useful.  The  Wood-Paper  Patent, 
23  Wall.  566.  23  L.  Ed.  31. 

50.  Composition  of  matter. — Rubber  Co. 
V.  Goodyear,  9  Wall.  788,  19  L.  Ed.  566; 
O'Reilly  v,  Morse,  15  How.  62,  119,  14 
L.  Ed.  601;  Tilghman  v.  Proctor,  102 
U.  S.  707,  727,  26  L.  Ed.  279;  Burr  v, 
Duryee,  1  Wall.  531,  17  L.  Ed.  650; 
Cochrane  v,  Badische,  etc.,  Soda  Fabrik, 
111  U.  S.  293,  28  L.  Ed.  433. 

An  improvement  in  the  construction  of 
a  jail  is  not  patentable  as  a  composition 
of  matter.  Jacobs  v.  Baker,  7  Wall.  295, 
19  L.  Ed.  200;  Fond  Du  Lac  County  v. 
May,  137  U.  S.  395,  34  L.  Ed.  714;  May  v, 
Juneau  County,  137  U.  S.  408,  34  L. 
Ed.  729. 
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tainly  a  mere  question  of  law.*^ 

5.  Arts  and  Processes — a.  What  Constitutes — (1)  What  Constitutes  an  Art. — 
The  term  "art,"  applies  to  all  those  cases  where  the  application  of  a  principle  is 
the  most  important  part  of  the  invention,  and  where  the  machinery,  apparatus, 
or  other  means,  by  which  the  principle  is  applied,  are  incidental  only  and  not  of 
the  essence  of  his  invention.  It  applies  also  to  all  those  cases  where  the  result, 
effect,  or  manufactured  article  is  old,  but  the  invention  consists  in  a  new  process 
or  method  of  producing  such  result,  effect,  or  manufacture.' ^ 

(2)  What  Constitutes  a  Process, — A  process  within  the  meaning  of  patent  law 
is  a  mode  of  treatment  of  certain  materials  to  produce  a  given  result.  It  is  an  act, 
or  a  series  of  acts,  performed  upon  the  subject  matter  to  be  transformed  and 
reduced  to  a  different  state  or  thing.'^  The  mixing  of  certain  substances  to- 
gether, or  the  heating  of  a  substance  to  a  certain  temperature,  is  a  process.'^ 
But  the  term  process  is  often  used  in  a  more  vague  sense,  in  which  it  cannot  be 
the  subject  of  a  patent.*^* 


51.  Powder  Co.  v.  Powder  Works,  98 
U.  S.  126,  134,  25  h.  Ed.  77. 

58.  "Art"  defined— Curtis  on  Pat.  10, 
quoted  in  O'Reilly  v,  Morse,  16  How.  62, 
130,  14  L.  Ed.  601. 

"Now,  without  attempting  to  define  the 
term  *art'  with  logical  accuracy,  we  take 
as  examples  of  it,  some  things  which,  in 
their  concrete  form,  exhibit  what  we  all 
concede  to  come  within  a  correct  defini- 
tion, such  as  the  art  of  printing,  that  of 
telegraphy,  or  that  of  ^photography.  The 
art  of  tanning  leather  might  also  come 
within  the  category,  because  it  requires 
various  processes  and  manipulations." 
Jacobs  V.  Baker,  7  Wall.  295,  297,  19  U 
Ed.  200. 

58.  Process  defined. — Fond  Du  Lac 
County  V,  May,  137  U.  S.  395,  407,  34 
L.  E(L  714;  Cochrane  v.  Deener,  94  U. 
S.  780,  788,  24  L.  Ed.  139:  Risdon,  etc., 
Locomotive  Works  v.  Medart,  158  U.  S. 
68,  39  L.  Ed.  899;  Eames  v,  Andrews,  122 
U.  S.  40,  30  L.  Ed.  1064. 

An  invention  which  requires  that  cer- 
tain things  be  done  witn  certain  sub- 
stances in  a  certain  order,  is  patentable 
as  a  process.  Cochrane  v,  Deener,  94 
U.  S.  780,  788,  24  L.  Ed.  139. 

Where  a  result  or  effect  is  produced 
by  chemical  action,  by  the  operation  or 
application  of  some  element  or  power  of 
nature,  or  of  one  substance  to  another, 
such  modes,  methods,  or  operations  are 
called  processes.  Corning  v.  Burden,  15 
How.  252,  14  L.  Ed.  683:  Risdon,  etc.. 
Locomotive  Works  v.  Medart,  158  U.  S. 
68,  39  L.  Ed.  899;  Tilghman  v.  Proctor, 
102  U.  S.  707,  722,  26  L.  Ed.  279. 

An  invention  is  patentable  as  a  process 
and  outside  of  the  field  of  mechanical 
contrivance,  when  it  consists  in  the  new 
application  of  power  of  nature,  by  which 
new  application  a  new  and  useful  result 
is  attained.  Thus  a  patent  for  an  im- 
proved method  of  constructing  artesian 
wells,  the  element  of  novelty  in  which 
consists  in  the  driving  of  a  tube  tightly 
into  the  earth,  without  removing  the 
earth  upwards,  to  serve  as  a  well  pit,  and 
attaching  thereto  a  pump,  which  process 


puts  to  practical  use  the  new  principle  of 
forcing  the  water  in  the  water-bearing 
strata  of  the  earth  from  the  earth  into 
a  well  pit,  by  the  use  of  artificial  power 
applied  to  create  a  vacuum,  in  the  manner 
described,  is  one  for  a  process.  Eames  v, 
Andrews,  122  U.  S.  40,  55,  30  L.  Ed.  1064; 
Beedle  v,  Bennett,  122  U.  S.  71,  30  L. 
Ed.  1074. 

An  improvement  in  the  construction  of 
a  jail  is  not  patentable  as  a  product  of 
manufacture.  Jacobs  v.  Baker,  7  Wall. 
295,  19  L.  Ed.  200;  Fond  Du  Lac  County 
V.  May,  137  U.  S*  395,  34  L.  Ed.  714; 
May  V.  Juneau  County,  137  U.  S.  408, 
34  L.  Ed.  729. 

The  arts  of  tanning,  dyeing,  making 
water-proof  cloth,  vulcanizing  india  rub- 
ber, smelting  ores,  and  numerous  others 
are  usually  carried  on  by  processes,  as 
distinguished  from  machines.  One  may 
discover  a  new  and  useful  improvement 
in  the  process  of  tanning,  dyeing,  etc., 
irrespective  of  any  particular  form  of 
machinery  or  mechanical  device.  And 
another  may  invent  a  labor-saving  mar 
chine,  by  which  this  operation  or  process 
may  be  performed,  and  each  may  be 
entitled  to  his  patent.  Corning  v.  Burden, 
15  How.  252,  14  L.  Ed.  683;  Risdon,  etc.. 
Locomotive  Works  v.  Medart,  158  U.  S. 
68,  39  L.  Ed.  899;  Tilghman  v.  Proctor, 
102  U.  S.  707,  722,  26  L.  Ed.  279. 

54.  Tilghman  v.  Proctor,  102  U.  S.  707, 
728,  26  L.  Ed.  279. 

55.  Process  in  vague  sense  not  subject 
of  patent. — Thus  we  say  that  a  board  is 
undergoing  the  process  of  being  planed, 
grain  of  being  ground,  iron  of  being 
hammered  or  rolled.  Here  the  term  is 
used  subjectively  or  passively  as  applied 
to  the  material  operated  on,  and  not  to 
the  method  or  mode  of  producing  that 
operation,  which  is  by  mechanical  means, 
and  the  use  of  a  machine,  as  distinguished 
from  a  process.  In  this  use  of  the  term 
it  represents  the  function  of  a  machine, 
or  the  effect  produced  by  it  on  the 
material  subjected  to  the  action  of  the 
machine.  But  it  is  well  settled  that  a 
man  cannot  have  a  patent  for  the  function 
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b.  Patentability — (1)  In  General, — A  process  eo  nomine  is  not  made  the  sub- 
ject of  a  patent  in  our  act  of  congress.  It  is  included  under  the  general  term 
"useful  art."^^  If  new  and  useful,  a  process  is  just  as  patentable  as  a  piece  of 
machinery .'^''^  The  fact  that  the  product  is  patentable  does  not  defeat  the  patent- 
ability of  the  process.*^® 

(2)  Process  Consisting  of  Function  of  Machine. — A  process  of  manufacture 
consisting  solely  of  the  operation  of  a  machine  is  not  patentable,  since  it  is  well 
settled  that  the  patent  cannot  issue  for  the  function  of  a  machine.*^® 


or  abstract  effect  of  a  machine,  but  only 
for  the  machine  which  produces  it. 
Corning  v.  Burden,  16  How.  252,  268, 
14  L.  Ed.  683;  Risdon,  etc.,  Locomotive 
Works  V.  Medart,  158  U.  S.  68,  39  L. 
Ed.  899;  Westinghousc  v.  Boyden  Power 
Brake  Co.,  170  U.  S.  637,  555,  42  L. 
Ed.  1136. 

5S.  Process  is  an  "art"  within  patent 
laws. — Risdon,  etc.,  Locomotive  Works 
V.  M«dart,  158  U.  S.  68,  78,  39  L.  Ed.  899; 
Corning  v.  Burden,  15  How.  252,  14  L. 
Ed.  683;  Cochrane  v.  Deener,  94  U.  S. 
780,  788,  24  L-  Ed.  139;  Tilghman  v. 
Proctor,  102  U.  S.  707,  723,  26  L.  Ed.  279. 

Letters  patent  for  a  process,  irrespec- 
tive of  the  particular  mode  or  form  of 
apparatus  for  carrying  it  into  effect,  are 
admissible  under  the  patent  laws  of  the 
United  States.  Tilghman  v.  Proctor,  102 
U.  S.  707,  26  L.  Ed.  279. 

67.  Process  patentable  if  new  and  iise- 
fuL— Cochrane  v,  Deener,  94  U.  S.  780, 
788,  24  L.  Ed.  139;  LeRoy  v.  Tatham, 
14  How.  156,  175,  14  L.  Ed.  367;  Risdon, 
etc..  Locomotive  Works  v.  Medart,  158 
U.  S.  68,  39  L.  Ed.  899;  Grant  v,  Walter, 
148  U.  S.  547,  653,  37  L.  Ed.  652;  McClurg 
V.  Kingsland,  1  How.  202,  11  L.  Ed.  102; 
Burr  V.  Duryee,  1  Wall.  531,  17  Lw  Ed  650; 
The  Telephone  Cases,  126  U.  S.  1,  533, 
31  L.  Ed.  863;  Corning  v.  Burden,  15 
How.  252,  267,  14  L.  Ed.  683;  Tilghman 
V.  Proctor,  102  U.  S.  707,  722,  724,  725, 
26  L.  Ed.  279;  New  Process  Fermenta- 
tion Co.  V.  Maus,  122  U.  S.  413,  427,  428, 
30  L.  Ed.  1193. 

A  patent  for  an  improved  process  for 
manufacturing  cast-iron  railroad  wheels, 
by  retarding  their  cooling  by  a  second 
application  of  heat,  until  all  parts  of  the 
wheel  are  raised  to  the  same  temperature, 
and  then  permitting  the  heat  to  subside 
gradually,  is  patentable.  Risdon,  etc., 
Locomotive  Works  v.  Medart,  158  U.  S. 
68,  75,  39  L.  Ed.  899. 

A  patent  for  a  process  in  manufactur- 
ing flour,  which  consists  in  passing  the 
ground  meal  through  a  series  of  bolting 
reels  composed  of  cloth  of  progressively 
finer  meshes,  and  at  the  same  time  sub- 
jecting the  meal  to  blasts  or  currents 
of  air,  by  which  the  superfine  flour  is 
separated  and  the  impurities  so  eliminated 
as  to  be  capable  of  being  ground  and 
rebolted,  so  as  to  produce  superfine 
flour,  is  valid,  and  the  patentee  is  not 
limited  to  any  special  arrangement  of 
machinery.  Cochrane  v.  Deener,  94  U. 
S.  780,  2^  L.  Ed.  139.     See,  also,  Risdon, 


etc..  Locomotive  Works  v.  Medart,  158 
U.  S.  68,  39  L.  Ed.  899. 

In  Tilghman  v.  Proctor,  102  U.  S.  707, 
26  L.  Ed.  279,  a  patent  for  a  process  for 
separating  the  component  parts  of  fats 
and  oils,  so  as  to  render  them  better 
adapted  to  the  uses  of  the  arts,  or,  as 
stated  in  the  claim,  "the  manufacturing 
of  fat  acids  and  glycerine  from  fatty 
bodies  by  the  action  of  water  at  a  high 
temperature  and  pressure,"  was  sustained. 

The  word  "means"  as  used  in  the 
statute  providing  that  a  patent  may  issue 
to  one  who  discovers  a  means  of  pro- 
ducing a  useful  result  is  not  limited  to 
a  machine  or  apparatus  but  includes  a 
process.  Either  may  be  the  means  of 
producing  a  useful  result.  Tilghman  v. 
Proctor,  102  U.  S.  707,  728,  26  Lw  Ed.  279. 

58.  E^ect  of  patentability  of  product. — 
Rubber  Co.  v,  Gfodyear,  9  Wall.  788, 
19  L.  Ed.  566. 

69.  Function  of  machine  not  patentable 
as  a  process. — Risdon,  etc..  Locomotive 
Works  V.  Medart,  158  U.  S.  68,  39  U  Ed. 
899;  Westinghousc  v.  Boyden  Power 
Brake  Co,,  170  U.  S.  537,  553,  42  L.  Ed. 
1136.  See  ante,  "Function  of  Machine," 
V,  A,  7. 

A  patent  for  a  process  and  a  patent 
for  an  implement  or  a  machine  are  very 
different  things.  Powder  Co.  v.  Powder 
Works,  98  U.  S.  126,  25  L.  Ed.  77;  James 
V.  Campbell,  104  U.  S.  356,  376,  26  L. 
Ed.   786. 

A  process,  and  a  machine  for  applying 
the  process,  are  not  necessarily  one  and 
the  same  invention.  They  are  generally 
distinct  and  different.  The  process  or  act 
of  making  a  postmark  and  canceling  a 
postage  stamp  by  a  single  blow^  or 
operation,  as  a  subject  of  invention  is  a 
totally  different  thing  in  the  patent  law 
from  a  stamp  constructed  for  performing 
that  process.  Jaanes  v.  Campbell,  104 
U.  S.  356,  377,  26  L.  Ed.  786. 

It  is  for  the  discovery  or  invention  of 
some  practicable  method  or  means  of 
producing  a  beneficial  result  or  effect,  that 
a  patent  is  granted,  and  not  for  the  result 
or  effect  itself.  Corning  v.  Burden,  15 
How.  252,  14  L.  Ed.  683;  Risdon,  etc. 
Locomotive  Works  v.  Medart,  158  U.  S. 
68,  39  L.  Ed.  899;  Westinghouse  v.  Boyden 
Power  Brake  Co.,  170  U.  S.  537,  555,  42 
L.  Ed.  1136. 

A  patent  for  an  improved  process  of 
manufacturing  belt  pulleys,  being  a  purely 
mechanical  process,  the  various  steps  of 
which  are  set  forth  in  more  or  less  detail. 
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(3)  Process  Carried  into  Effect  by  Machinery — (a)  General  Rule, — A  process 
of  manufacture  which  involves  chemical  or  other  similar  elemental  action  is  pat- 
entable, though  mechanism  may  be  necessary  in  its  application  or  for  the  purpose 
of  carrying  it  out.*® 

(b)  Where  Machinery  Is  Old, — ^A  new  process  for  obtaining  a  result  is  patent- 
able although  the  mechanism  used  is  all  old.^^ 

(4)  New  Process  for  Making  Old  Substance, — A  new   chemical   process    for 


cannot  be  sustained  where  no  reference 
is  made  in  the  claims  to  the  mechanism 
employed.  Risdon,  etc.,  Locomotive 
Works  V.  Medart,  158  U.  S.  68,  71,  39 
L  Ed.  899. 

COl  Risdon,  etc..  Locomotive  Works 
V.  Medart,  158  U.  S.  68,  39  L.  Ed.  899; 
New  Process  Fermentation  Co.  v,  Maus, 
122  U.  S.  413,  30  L.  Ed.  1193;  Cochrane 
V,  Deener,  94  U.  S.  780,  24  L.  Ed.  139; 
Corning  v.  Burden,  15  How.  252,  14  L. 
Ed  683;  Westinghouse  v,  Boyden  Power 
Brake  Co.,  170  U.  S.  537,  653,  42  L.  Ed. 
1136;  Tilghman  v.  Proctor,  102  U.  S.  707, 
26  L.  Ed.  279;  O'Reilly  v.  Morse,  15  How. 
62,  133,  14  L.   Ed.  601. 

Most  processes  which  have  been  held 
to  be  patentable  require  the  aid  of 
mechanism  in  their  practicable  applica- 
tion, but  where  such  mechanism  is  sub- 
sidiary to  the  chemical  action,  the  fact 
that  the  patentee  may  be  entitled  to  a 
patent  upon  his  mechanism  does  not 
impair  his  right  to  a  patent  for  the  proc- 
ess; since  he  would  lose  the  benefit  of 
his  real  discovery,  which  might  be  applied 
in  a  dozen  different  ways,  if  he  were 
sot  entitled  to  such  patent.  Risdon,  etc.. 
Locomotive  Works  v,  Medart,  168  U.  S. 
68,  72,  39  L.  Ed.  899. 

It  is  when  the  term  process  is  used  to 
represent  the  means  or  method  of  pro- 
ducing a  result  that  it  is  patentable,  and 
it  will  include  all  methods  or  means 
which  are  not  effected  by  mechanism  or 
mechanical  combinations.  Corning  v. 
Burden,  15  How.  252,  14  L.  Ed.  683; 
Risdon,  etc..  Locomotive  Works  v, 
Medart,  158  U.  S.  68,  78,  39  L.  Ed.  899; 
Westinghouse  v,  Boyden  Power  Brake 
Co,  170  U.  S.  537,  555,  42  L.  Ed.  1136. 

<tL  New  process  of  producing  residt 
hy  old  mechanism. — New  Process  Fer- 
mentation Co.  V,  Maus,  122  U.  S.  413,  428, 
30  L  Ed.  1193;  Lawther  v,  Hamilton,  124 
U.  S.  1,  31  L.  Ed.  325;  McClurg  v.  Kings- 
hnd,  1  How.  202,  11  L.  Ed.  102;  Burr  v, 
D^ryee,  l  Wall.  531,  17  L.  Ed.  650; 
Cochrane  v.  Deener,  94  U.  S.  780,  788, 
24  L.  Ed.  139;  Risdon,  etc..  Locomotive 
Works  V,  Medart,  158  U.  S.  68,  75,  39 
L  Ed.  899.  See,  also,  LeRoy  v,  Tatham, 
22  How.  132,  137,  16  L.  Ed,  366;  LeRoy 
V.  Tatham,  14  How.  156,  14  L.  Ed.  367. 

""The  apparatus  for  carrying  out  the 
process  is  of  secondary  consequence,  and 
n»«iy  itself  be  old,  separately  considered, 
without  invalidating  the  patent,  if  the 
process  be  new  and  produces  a  new 
result."    New  Process   Fermentation  Co. 


V,  Maus,  122  U.  S.  413,  428,  30  L.  Ed.  1193. 

A  patent  may  be  obtained  for  a  process 
of  working  oil  seeds  to  obtain  oil,  although 
the  process  consists  of  the  use  of  rollers, 
mixing  machinery,  and  an  hydraulic  press 
all  of  which  are  old.  Lawther  v,  Hamil- 
ton, 124  U.  S.  1,  6,  31  h-  Ed.  325:  Crescent 
Brewing  Co.  v,  Gottfried,  128  U.  S.  158, 
167,   32   L.   Ed.   390. 

"In  New  Process  Fermentation  'Co.  v. 
Maus,  122  U.  S.  413,  30  L.  Ed.  1193,  a 
patent  was  sustained  for  preparing  and 
preserving  beer  for  the  market,  which 
consisted  in  holding  it  under  controllable 
pressure  of  carbonic  acid  gas  from  the 
beginning  of  the  kraeusen  stasce  until  such 
time  as  it  is  transferred  to  kegs  and 
bunged.  The  process  was  strictly  a 
chemical  one,  and  was  patentable  within 
all  the  authorities  upon  the  subject, 
although  the  mechanism  bv  which  the 
process  was  applied  was  also  set  forth 
in  the  patent."  Risdon,  etc..  Locomotive 
Works  V,  Medart,  158  U.  S.  68,  76,  39 
L.  Ed.  899. 

A  workman  in  a  foundry  observed,  in 
pumping  water  into  a  bucket,  that  the 
water  entering  at  a  tangent  to  the  circle 
of  the  bucket,  acquired  a  circular  motion, 
diminishing  when  it  approached  the  centre, 
where  bits  of  straw  and  other  lighter 
materials  would  be  concentrated.  In 
casting  iron  rolls,  the  metal  was  required 
to  have  this  rotary  motion  for  the  same 
purpose.  This  effect  had  previously  been 
produced  by  stirring  the  liauid  metal. 
The  thought  all  at  once  struck  the  mind 
of  this  observer,  that  the  application  of 
this  principle  or  law  of  nature  might  be 
beneficially  made  to  the  casting  of  rolls 
by  merely  introducing  the  metal  at  the 
bottom  of  the  mould  at  a  tangent.  The 
thought  being  once  suggested,  it  required 
no  skill  or  invention  to  devise  a  plan  for 
the  application  of  the  principle.  This, 
though  classed  as  an  invention,  partook 
more  of  the  nature  of  a  discovery.  In 
that  case  the  court  sav:  "We  find  the 
invention  consists  solely  in  the  angular 
direction  given  to  the  tube  through  which 
the  metal  is  conducted  into  the  cylinder 
in  which  the  roll  is  cast.  Every  part  of 
the  machinery  is  old;  the  roll  itself  is 
no  part  of  the  invention."  And  yet,  it 
was  a  patentable  invention  or  discovery, 
though  it  came  not  within  the  descrip- 
tion of  the  statute,  as  "machine,  manu- 
facture, or  composition  of  matter."  Mc- 
Clurg V.  Kingsland,  1  How.  202,  11  L. 
Ed.  102.  See,  also,  Burr  v,  Duryee,  1 
Wall.  531,  568,  17  L.  Ed.  650. 
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producing  an  old  substance  is  patentable.^^ 

(5)  Process  of  Applying  New  Principle  or  Law  of  Nature, — One  who  first 
discovers  that  an  element  or  law  of  nature  can  be  made  operative  for  the  pro- 
duction of  some  valuable  result,  some  new  art,  or  the  improvement  of  some  known 
art  and  who  devises  the  machinery  or  process  to  make  it  operative,  and  intro- 
duces it  in  a  practical  form  to  the  knowledge  of  mankind,  is  entitled  to  a  patent 
for  the  process.^ 

(6)  Combinations. — When  a  patent  is  for  an  entire  process  made  up  of  several 
constituent  steps  or  stages,  the  patentee  not  pretending  to  be  the  inventor  of 
those  constituents,  his  claim  to  the  process  as  an  entirety  does  not  secure  to 
him  the  exclusive  use  of  the  constituents  singly.  What  is  secured  is  their  use 
when  arranged  in  the  process.** 

6.  Principi^^s  or  Ideas. — A  patent  cannot  issue  for  an  abstract  principle  or 
idea,  but  only  for  the  means  by  which  it  is  made  practically  useful.**^ 


ttH  '\N)ew(  process  for  producing  old* 
substance. — Cochrane  v,  Badische,  etc., 
Soda  Fabrik,  ill  U.  S.  293,  28  L.  Ed. 
433;  The  Wood- Paper  Patent,  23  How. 
566,  23  L.  Ed.  31. 

Thus  a  chemical  process  for  producing 
alizarine  is  patentable  where  it  was  a 
product  made  artificially  for  the  first  time, 
although  the  same  thing  was  previously 
well  known,  having  been  obtained  bv  ex- 
tracting it  from  madder  root.  Cochrane 
V.  Badische,  etc..  Soda  Fabrik,  ill  U.  S. 
293,  311,  28  L.   Ed.   433. 

68.  Process  of  applying  new  principle. — 
Mitchell  v.  Tilghman,  19  Wall.  287,  392, 
22  L.  Ed.  125;  O'Reilly  v,  Morse,  15  How. 
62,  14  L.  Ed.  601. 

An  invention  may  be  good  though  the 
subject  of  it  consists  in  the  discovery  of 
some  principle  of  science  or  property  of 
matter,  never  before  known  or  used,  by 
which  some  new  and  useful  result  is  ob- 
tained, and  such  an  invention  or  discovery 
may  be  the  subject  of  a  valid  patent  with- 
out including  in  the  claim  any  new  ar- 
rangement of  machinerv  to  accomplish 
the  object,  provided  the  inventor  de- 
scribes, as  required  in  the  patent  law, 
the  method,  process,  or  means  of  apply- 
ing the  invention  to  practical  use  and  of 
obtaining  the  described  new  and  useful 
result.  MitcheU  v.  Tilghman,  19  Wall. 
287,  392,  22  L.   £d.  125. 

64.    Combinations. — Mowry  v.  Whitney, 

14  Wall.   620,   20   L.   Ed.   860;   O'Reilly  v, 
Morse,  15  How.  62,  132,  14  L.  Ed.  601. 

Where  by  a  new  combination  of  known 
powers,  of  which  electro-magnetism  is 
one,  a  person  discovered  a  method  by 
which  intelligible  marks  or  signs  may 
be  printed  at  a  distance  by  means  of  the 
telegraph,  it  was  held  that  he  was  en- 
titled to  a  patent  for  the  method  or  proc- 
ess thus  discovered,  but  since  he  did  not 
discover  that  the  electro-magnetic  current, 
used  as  motive  power,  in  any  othei 
method,  and  with  any  other  combination 
would  do  as  well,  he  was  not  entitled  to 
a  patent  for  an  electro-magnetic  current 
as   a  motive  power.     O'Reilly  v.   Morse^ 

15  How.  62,  116,  14  L.  Ed.  601. 

66.     Principle    or  idea. — LeRoy  v,  Tat- 


ham,  22  How.  132,  136.  16  L.  Ed,  366; 
Rubber-Tip  Pencil  Co.  v.  Howard,  20 
Wall.  498,  507,  22  L.  Ed.  410;  Fuller  v. 
Yentzcr,  94  U-  S.  288,  24  L.  Ed.  103; 
Westinghouse  v.  Boyden  Power  Brake 
Co.,  170  U.  S.  537,  556.  42  L.  Ed.  1136; 
Burr  V,  Duryee.  1  Wall.  531,  17  L.  Ed. 
650. 

"The  distinction  between  a  patent  for 
a  principle  and  a  patent  which  can  be  sup- 
ported is,  that  you  must  have  an  embodi- 
ment of  the  principle  in  some  practical 
mode  described  in  the  specification  of 
carrying  into  acftual  effect;  and  then  you 
take  out  your  patent,  not  for  the  princi- 
ple, but  for  the  mode  of  carrying  the  prin- 
ciple into  effect."  LeRoy  v.  Tatham,  22 
How.   132,  136,   16   L.   Ed.  366. 

However  brilliant  the  discovery  of  the 
new  principle  mav  be,  to  make  it  us*iful 
it  must  be  applied  to  some  practical  pur- 
pose. Short  of  this,  no  patent  can  be 
granted.  LeRoy  v.  Tatham,  22  How.  132, 
137,  16   L.   Ed.  366. 

The  word  "principle"  is  used  by  elemen- 
tary writers  on  patent  subjects,  and  some- 
times in  adjudications  of  courts,  with  such 
a  want  of  precision  in  its  application,  as 
to  mislead.  It  is  admitted,  that  a  princi- 
ple is  not  patentable.  A  principle,  in  the 
abstract,  is  a  fundamental  truth;  an  origi- 
nal cause;  a  motive;  these  canndt  be 
patented,  as  no  one  can  claim  in  either  of 
them  an  exclusive  right.  Nor  can  an  ex- 
clusive right  exist  to  a  new  power,  should 
one  be  discovered  in  addition  to  those  al- 
ready known.  Through  the  agency  of 
machinery  a  new  steam  power  may  be 
said  to  have  been  generated.  But  no  one 
can  appropriate  this  power  exclusively 
to  himself,  under  the  patent  laws.  The 
same  may  be  said  of  electricity,  and  of 
any  other  power  in  nature,  which  is  alike 
open  to  all,  and  may  be  applied  to  useful 
purposes  by  the  use  of  machinery.  In  all 
such  cases,  the  processes  used  to  extract, 
modify,  and  concentrate  natural  agencies, 
constitute  the  invention.  The  elements 
of  the  power  exist;  the  invention  is  not  in 
discovering  them,  but  in  applying  them 
to  useful  objects.  Whether  the  machin- 
ery used  be  novel,   or  consist  of   a  new 
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7.  Function  op  Machine. — It  is  well  settled  that  a  man  cannot  have  a  patent 
for  the  function  or  abstract  effect  of  a  machine,  but  only  for  the  machine  which 
produces  it.*® 

8.  Designs. — Designs  for  ornamental  purposes,  or  ornament  and  utility,  or 
for  new  and  useful  shapes  in  articles  of  manufacture,  are  patentable.®''  The 
statutes  which  authorizes  the  grant  of  a  patent  for  designs  contemplate  not  so 
much  utility  as  appearance;  and  the  thing  invented  or  produced  for  which  a 
patent  is  given  is  that  which  gives  a  peculiar  or  distinctive  appearance  to  the 
manufacture  or  article  to  which  it  is  applied.®®  The  thing  produced  must  have 
originality  and  beauty,  and  must  be  the  product  of  the  brain  as  well  as  the 
hand.«» 


combination  of  parts  known,  the  right  of 
the  inventor  is  secured  against  all  who 
use  the  same  mechanical  power,  or  one 
that  shall  be  substantially  the  same.  Le- 
Roy  V.  Tatham,  14  How.  156,  175,  14  L. 
E(L  367. 

66.  Function  of  machine  not  patent- 
able.~Morley  Sewing  Machine  Co.  v.  Lan- 
caster, 129  U.  S.  263,  32  L.  Ed.  715;  The 
Corn-Planter  Patent,  23  Wall.  181,  23  L. 
Ed.  161;  Corning  v.  Burden,  15  How.  252, 
14  L.  Ed.  683;  Risdon,  etc..  Locomotive 
Works  V.  Medart,  158  U.  S.  68,  39  L.  Ed. 
899;  Electric  R.  Signal  Co.  v.  Hall  R. 
Signal  Co.,  114  U.  S.  87,  96,  29  L.  Ed.  96; 
O'Reilly  v.  Morse,  15  How.  62,  120,  14  L. 
Ed,  601;  LeRoy  v.  Tatham,  14  How.  156, 
174,  14  L  Ed.  367;  Burr  v.  Duryee,  1 
Wall.  531,  581,  17  L.  Ed.  650;  Fuller  v, 
Yentzer,  94  U.  S.  288,  24  L.  Ed.  103; 
Wicke  V.  Ostrum^  103  U.  S.  461,  26  L.  Ed. 
409;  Westinghouse  v,  Boyden  Power 
Brake  Co.,  170  U.  S.  537,  556,  42  L.  Ed. 
1136;  Rubber-Tip  Pencil  Co.  v.  Howard, 
20  Wall.  498,  22  L.  Ed.  410;  Miller  v. 
Eagle  Mfg.  Co.,  161  U.  S.  186,  201,  38  L. 
Ed.  121. 

The  end  or  purpose  sought  to  be  ac- 
complished by  the  device  is  not  the  sub- 
ject of  a  patent.  The  invention  covered 
thereby  must  consist  of  new  and  useful 
means  of  obtaining  that  end.  In  other 
words  the  subject  of  a  patent  is  the  device 
or  mechanical  means  by  which  the  de- 
sired result  is  to  be  secured.  Carver  v. 
Hyde,  16  Pet.  513,  519,  10  L.  Ed.  1051; 
LcRoy  V.  Tatham,  14  How.  156,  14  L. 
Ed.  367:  Corning  v.  Burden,  15  How.  252, 
14  L.  Ed.  683;  Burr  v.  Duryee,  1  Wall. 
531,  17  L.  Ed.  650;  Fuller  -v.  Yentzer,  94 
U.  S.  288,  24  L.  Ed.  103;  Knapp  v.  Morss, 
130  U.  S.  221.  227,  37  L.  Ed.  1059;  Wollen- 
sak  V.  Sargent,  151  U.  S.  221,  227,  38  L. 
Ed.  137;  National  Cash  Register  Co.  v. 
Boston,  etc.,  Recorder  Co.,  156  U.  S. 
502,  515,  39  L.  Ed.  511. 

It  is  not  the  result,  effect,  or  purpose  to 
be  accomplished  which  constitutes  inven- 
tion, or  entitles  a  party  to  a  patent,  but  the 
mechanical  means  or  instrumentalities 
by  which  the  object  sought  is  to  be  at- 
tained. Miller  v.  Eagle  Mfg.  Co.,  151  U. 
S.  186,  201,  38   L.   Ed.   121. 

"A  single  element  or  function  of  a 
patented   invention   cannot    be    made    the 
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subject  of  a  separate  and  subsequent  pat- 
ent." Miller  v.  Eagle  Mfg.  Co.,  151  U.  S. 
186,  201,  38  L.  Ed.  121. 

A  patent  is  not  good  for  an  effect,  or 
the  result  of  a  certain  process,  as  that  . 
would  prohibit  all  other  persons  from 
making  the  same  thing  by  any  means 
whatsoever.  This,  by  creating  monopo- 
lies, would  discourage  arts  and  manu- 
factures, against  the  avowed  policy  of  the 
patent  laws.  LeRoy  v.  Tatham,  14  How. 
156,  174,  14  L.  Ed.  367. 

A  claim  for  an  effect  produced  by  the 
use  of  electro-magnetism,  distinct  from 
the  process  or  machinery  necessary  to 
produce  it,  is  void.  O'Reilly  v,  Morse, 
15  How.  62,  120,  14  L.  Ed.  601. 

**A  valid  patent  cannot  be  obtained  for 
a  process  which  involves  nothing  more 
than  the  operation  of  a  piece  of  mechan- 
ism, or,  in  other  words,  for  the  function 
of  a  machine.  The  distinction  between 
the  two  classes  of  cases  nowhere  better 
appears  than  in  the  earliest  reported  case 
upon  that  subject,  viz,  Wyeth  v.  Stone, 
1  Story  273,  in  which  the  patentee  claimed 
as  his  invention  the  cutting  of  ice  of  a 
uniform  size  by  means  of  an  apparatus 
worked  by  any  other  power  than  human. 
This  was  said  to  be  a  claim  for  an  art  or 
principle  in  the  abstract,  and  not  for  any 
particular  method  or  machinery  by  which 
ice  was  to  be  cut,  and  to  be  unmaintain- 
able in  point  of  law,  although  the  patent 
was  held  to  be  good  for  the  machinery 
described  in  the  specification."  Risdon, 
etc.,  Locomotive  Works  v.  Medart,  158 
U.  S.  68,  77,  39  L.  Ed.  899. 

67.  Designs.— Rev.  Stat.,  §  4929;  Smith 
V.  Whitman  Saddle  Co.,  148  U.  S.  674, 
677,  37  L.  Ed.  606;  Gorham  Co.  v.  White, 
14  Wall.  511,  20  L.   Ed.  731. 

A  claim  for  arranging  an  elastic  bed 
for  printing  designs,  is  not  a  claim  for  a 
design  under  the  eleventh  section  of  the 
act  of  March  2d,  1861,  entitled  "An  act 
in  addition  to  an  act  to  promote  the  prog- 
ress of  the  useful  arts," — but  is  a  claim 
for  a  device.  Clark  v.  Bousfield,  10  Wall. 
133,  19  L.  Ed.  862. 

68.  Appearance  the  test. — Gorham  Co. 
V.  White,  14  Wall.  511,  20  L.  Ed.  731. 

69.  Originality  and  beauty  required — 
Smith  V.  Whitman  Saddle  Co.,  148  U.  S. 
674,  679,  37  L.  Ed.  606. 
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B.  Invention — 1.  NECjessiTY  o^  Invention. — In  order  to  be  patentable,  a 
thing  must  not  only  be  new  and  useful,  but,  according  to  the  express  provisions 
of  Ihe  constitution  and  statutes,  it  must  involve  invention  or  discovery/^ 

2.  What  Constitutes — a.  Definitiom. — ^The  word  "invention"  as  used  in 
the  patent  law  is  very  hard  to  defined  ^  While  no  accurate  definition  can  be 
given,  it  may  be  stated  that  invention  involves  an  operation  of  the  intellect,  and  is 
a  product  of  intuition,  or  of  something  akin  to  genius,  as  distinguished  from  mere 
mechanical  skill,''^2andthat  the  result  must  spring  from  the  inventive  faculty  of  the 
mind  put  forth  in  the  search  for  new  results,  or  new  methods,  creating  what  had 
not    before   existed,    or  bringing    to   life    what    lay    hidden    from    visionJ* 


70.  Necessity  for  invention. — Burt  v. 
Every,  133  U.  S.  349,  359,  33  L.  Ed.  647; 
Gardner  v.  Herz,  118  U.  S.  180,  191,  30 
L.  Ed.  158;  Dunbar  v.  Myers,  94  U.  S. 
187,  24  L.  Ed.  34;  Gates  Iron  Works  v. 
.Eraser,  153  U.  S.  332,  38  L.  Ed.  734; 
Stimpson  v.  Woodman,  10  Wall.  117,  121, 
19  L.  Ed.  866;  Collar  Co.  v.  Van  Dusen, 
23  Walk  530,  23  L.  Ed.  128;  Pennock  v. 
Dialogue,  2  Pet.  1,  20,  7  L.  Ed.  327; 
Thompson  v.  Boisselier,  114  U.  S.  1,  11, 
29  L.  Ed.  76;  Hill  v.  Wooster,  132  U.  S. 
693,  701^  33  L.  Ed.  502;  Roemer  v.  Simon, 
95  U.  S.  214,  217,  24  L.  Ed.  384;  The 
Corn-Planter  Patent,  23  Wall.  181,  182, 
23  U  Ed.  161;  Pearce  v.  Mulford,  102  U. 
S.  112,  26  h.  Ed.  93;  Yale  Lock  Mfg.  Co. 
V.  Greenleaf,  117  U.  S.  554,  29  L.  Ed.  952; 
Gardner  v.  Herz,  118  U.  S.  180,  30  L-  Ed. 
158;  Pomace  Holder  Co.  v.  Ferguson, 
119  U.  S.  335,  30  L.  Ed.  406;  Hendy  v. 
Golden  State,  etc..  Iron  Works,  127  U.  S. 
370,  375,  32  L.  Ed.  207;  Holland  v.  Shipley, 
127  U.  S.  396,  32  L.  Ed.  185;  Pattee  Plow 
Co.  V.  Kingman,  129  U.  S.  294,  32  U  Ed. 
700;  Brown  v.  District  of  Columbia,  130 
U.  S.  87,  32  L.  Ed.  863;  Day  v.  Fair 
Haven,  etc.,  R.  Co.,  132  U.  S.  98,  33  L. 
Ed.  265;  Watson  v.  Cincinnati,  etc.,  R. 
Co.,  132  U.  S.  161,  33  L.  Ed.  295;  Mar- 
chand  v.  Emken,  132  U.  S.  195,  33  L.  Ed. 
332;  Royer  v.  Roth,  132  U.  S.  201,  33  L. 
Ed.    322. 

"Invention  or  discovery  is  the  require- 
ment which  constitutes  the  foundation  of 
the  right  to  obtain  a  patent;  and  it  was 
decided  by  this  court,  more  than  a  quar- 
ter of  a  century  ago,  that  unless  more 
ingenuity  and  skill  were  required  in  mak- 
ing or  applying  the  said  improvement  than 
are  possessed  by  an  ordinary  mechanic 
acquainted  with  the  business,  there  is  an 
absence  of  that  degree  of  skill  and  in- 
genuity which  constitute  the  essential 
elements  of  every  invention.  Hotchkiss 
V.  Greenwood,  11  How.  248,  267,  13  L.  Ed. 
683."  Dunbar  v.  Myers,  94  U.  S.  187, 
197,  24  L.  Ed.  34. 

New  articles  of  commerce  are  not  pat- 
entable as  new  manufactures  unless  it  ap- 
pears in  the  given  case  that  the  produc- 
tion of  the  new  article  involved  the  ex- 
ercise of  invention  or  discovery  beyond 
what  was  necessary  to  construct  the  ap- 
paratus for  its  manufacture.  Collar  Co. 
V.  Van  Dusen,  23  Wall.  530,  23  L.  Ed. 
128. 

The   improvement   must   be   of   such    a 


character  that  it  involved  invention  to 
make  it,  as  the  patent  act  confers  no  right 
to  obtain  a  patent  except  to  a  person  who 
has  invented  or  discovered  some  new  and 
useful  art,  machine,  manufacture,  or  com- 
position of  matter,  or  some  new  and  use- 
ful improvement  in  one  or  the  other  of 
those  described  subject  matters.  Dunbar 
V.  Myers,  94  U.  S.  187,  24  L.  Ed.  34; 
Fond  Du  Lac  County  z/.  May,  137  U.  S. 
395,  34  L.  Ed.  714;  May  v.  Juneau  County, 
137  U.  S.  408,  34  h.  Ed.  729. 

71.  Invention  hard  to  define. — McClain 
V.  Ortmayer,  141  U.  S.  419,  35  L.  Ed.  800. 

"The  truth  is  the  word  cannot  be  de- 
fined in  such  manner  as  to  afford  any 
substantial  aid  in  determining  whether  a 
particular  device  involves  an  exercise  of 
the  inventive  faculty  on  not.  In  a  given 
case  we  may  be  able  to  say  that  there  is 
present  invention  of  a  very  high  order.  In 
another  we  can  see  that  there  is  lacking 
that  impalpable  something  which  distin- 
guishes invention  from  simple  mechan- 
ical skill.  Courts,  adopting  fixed  principles 
as  a  guide,  have  by  a  process  of  exclusion 
determined  that  certain  variations  in  old 
devices  do  or  do  not  involve  invention; 
but  whether  the  variation  relied  upon  in 
a  particular  case  is  anything  more  than 
ordinary  mechanical  skill  is  a  question 
which  cannot  be  answered  by  applying 
the  test  of  any  general  definition."  Mc- 
Clain V.  Ortmayer,  141  U.  S.  419,  427,  35 
L.  Ed.  800. 

To  say  that  the  act  of  invention  is  the 
production  of  something  new  and  useful 
does  not  solve  the  difficulty  of  giving  an 
accurate  definition,  since  the  question  of 
what  is  new  as  distinguished  from  that 
which  is  colorable  variation  of  what  is 
old,  is  usually  the  very  question  in  issue. 
McClain  v.  Ortmayer,  141  U.  S.  419,  426, 
35  L.  E'd.  800. 

72.  Definitions. — McClain  v.  Ortmayer, 
141  U.  S.  419,  426,  35  L.  Ed.  800. 

73.  Hollister  v.  Benedict,  etc.,  Mfg.  Co., 
113  U.  S.  59,  28  L.  Ed.  901;  Thompson 
V.  Boisselier,  114  U.  S.  1,  29  L.  Ed.  76; 
Marchand  v,  Emken,  132  U.  S.  195.  200, 
33  L.  Ed.  332. 

In  determining  the  question  of  invention 
it  must  be  presumed  that  the  patentee  was 
fully  informed  of  everything  which  pre- 
ceded him,  whether  such  were  the  actual 
fact  or  not.  Mast,  etc.,  Co.  v.  Stover  Mfg. 
Co.,  177  U.  S.  485,  494,  44  L.  Ed.  856. 

A  shadow  or  shade  of  an   idea  is  not 
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It  is  not  sufficient  that  the  thing  produced  is  usefulJ* 

b.  Perfection  of  Conception  and  Representation  in  Physical  Form, — While  a 
conception  of  the  mind  is  not  an  invention  until  represented  in  some  physical 
form/^  and  crude  and  imperfect  experiments/^  or  unsuccessful  experiments  or 
projects,  abandoned  by  the  inventor/*^  are  not  sufficient  to  constitute  invention, 
the  law  does  not  require  that  a  discoverer  or  inventor,  in  order  to  get  a  patent 
for  a  process,  must  have  succeeded  in  bringing  his  art  to  the  highest  degree  of 
perfection.  It  is  enough  if  he  describes  his  method  with  sufficient  clearness  and 
precision  to  enable  those  skilled  in  the  matter  to  understand  what  the  process 
is,  and  if  he  points  out  some  practicable  way  of  putting  it  into  operation/® 

c.  Mechanical  Skill, — It  is  well  settled  that  improvements  in  machinery  or 
methods  attributable  to  mechanical  skill  alone  do  not  involve  patentable  inven- 
tioiL^*    Thus  it  has  been  said  that  "the  natural  outgrowth  of  the  development 


patentable.  Atlantic  Works  v,  Brady,  107 
U.  S.  192,  200,  27  L.  Ed.  438. 

Giving  to  oxygenated  water  a  well- 
known  rotary  motion  is  not  invention. 
Marchard  v.  Emken,  132  U.  S.  195,  200,  33 
L  Ed.  332. 

A  patent  for  the  telephone  which  con- 
tained a  discovery  that  speech  can  be 
transmitted  by  gradually  changing  the  in- 
tensity of  a  continuous  electric  current  so 
as  to  make  it  correspond  exactly  to  the 
changes  in  the  density  of  the  air  caused 
by  the  sound  of  the  voice,  and  the  means 
in  which  these  changes  in  intensity  could 
be  made,  and  speech  actually  transmitted, 
involved  invention.  The  Telephone  Cases, 
126  U.  S.  1,  532,  31  L.  Ed.  863. 

71  Usefulness  of  device  not  oonclusive 
of  invention. — Rubber-Tip  Pencil  Co.  v. 
Howard,  20  WaU.  498,  22  L.  Ed.  410; 
Richards  v.  Chase  Elevator  Co.,  159  U.  S. 
477,  40  L.  Ed.  225;  Hill  v,  Wooster,  132 
U.  S.  693,  700,  33  L.  Ed.  502;  Thompson 
V.  Boisselier,  114  U.  S.  1,  29  L.  Ed.  76. 

Although  a  device  for  transferring  grain 
may  be  both  a  convenient  and  a  valuable 
one,  it  docs  not  thereby  necessarily  in- 
volve invention.  Richards  v.  Chase  Ele- 
vator Co.,  159  U.  S.  477,  485,  40  L.  Ed. 
225. 

Though  an  idea  of  a  person  who  after- 
wards obtains  a  patent  for  a  device  to 
give  his  idea  effect  may  be  a  good  idea, 
yet  if  the  device  is  not  new  his  patent  is 
void,  even  though  it  be  useful.  The  prin- 
ciple applied  to  the  patent  of  J.  B.  Blair, 
of  July  23d,  1867,  for  a  new  manufacture, 
being  rubber  heads  for  lead  pencils,  and 
the  patent  held  void  as  being  for  nothing 
more  than  making  a  hole  smaller  than  the 
pencil  in  a  piece  of  india  rubber  and  put- 
ting the  pencil  in  the  hole,  the  elastic  and 
crasive  qualities  of  india  rubber  being 
known  to  every  one,  and  every  one  pos- 
sessing capacity  to  make  a  hole  in  a 
piece  of  rubber,  and  to  put  a  pencil  in 
the  hole,  so  as  to  be  held  there  for  an 
eraser  by  the  elasticity  of  the  rubber. 
Rubber-Tip  Pencil  Co.  z/.  Howard,  20  Wall. 
498,  22  L.  Ed.  410. 

75.  Conception  must  be  represented  in 
physical  form.— Clark  Thread  Co.  v.  Willi- 
mantic  Linen  Co.,  140  U.  S.  481,  489,  35 


L.  Ed.  521;  Sdymour  v.  Osborne,  11  WalL 
516,  20  L.  Ed.  33;  Coffin  v.  Ogden,  18 
Wall.  120,  21  L.  Ed.  821;  Dashiell  v,  Gros- 
venor,  162  U.  S.  425,  40  L.  Ed.  1025. 

In  order  to  constitute  an  invention,  the 
party  must  have  proceeded  so  far  as  to 
have  reduced  his  idea  to  practice,  and  em- 
bodied it  in  some  distinct  form.  Seymour 
V.  Osborne,  11  Wall.  516,  20  L.  Ed.  33. 

76.  Crude  and  imperfect  experiments. — 
Seymour  v.  Osborne,  11  Wall.  516,  552, 
20   L.  Ed.  33. 

77.  Unsuccessful^  abandoned  experi- 
ments.— Clark  Thread  Co.  v,  Willimantic 
Linen  Co.,  140  U.  S.  481,  35  L.  Ed.  521; 
Seymour  v.  Osborne,  11  Wall.  516,  20  L^ 
Ed.  33;  Deering  v,  Winona  Harvester 
Works,  155  U.  S.  286,  39  L.  Ed.  153;  Brush 
V.  Condit,  132  U.  S.  39,  33  L.  Ed.  251. 

78.  Highest  degree  of  perfection  not  re- 
quired—The Telephone  Cases,  126  U.  S. 
1,  536,  31  L.  Ed.  863. 

79.  Mechanical  skill  not  patentable. — 
Pennsylvania  R.  Co.  v.  Locomotive,  etc., 
Truck  Co.,  110  U.  S.  490,  28  L.  Ed.  222; 
Phillips  V.  Detroit,  111  U.  S.  604,  28  L.  Ed. 
532;  Morris  v,  McMillin,  112  U.  S.  244,  28 
L.  Ed.  702;  Hollister  v.  Benedict,  etc., 
Mfg.  Co.,  113  U.  S.  59,  28  L.  Ed.  901; 
Thompson  v.  Boisselier,  114  U.  S.  1,  29 
L.  Ed.  76;  Stephenson  v.  Brooklyn,  etc., 
R.  Co.,  114  U.  S.  149,  29  L.  Ed.  58;  Yale 
Lock  Mfg.  Co.  V,  Sargent,  117  U.  S.  536, 
554,  29  L.  Ed.  954;  Gardner  v.  Herz,  118 
U.  S.  180,  30  L.  Ed.  158;  The  Corn-Planter 
Patent,  23  Wall.  181,  23  L.  Ed.  161;  Sar- 
gent V.  Covert.  152  U.  S.  516,  38  L.  Ed. 
536;  Cluett  v.  Claflin,  140  U.  S.  180,  35  L. 
Ed.  385;  Cluett  v.  McNeany,  140  U.  S. 
183,  35  L.  Ed.  386:  Royer  v.  Roth,  132  U. 
S.  201,  33  L.  Ed.  322;  Brown  v.  District  of 
Columbia,  130  U.  S.  87,  32  L.  Ed.  863; 
Hotchkiss  V.  Greenwood,  11  How.  248,  13 
L.  Ed.  683;  Yale  Lock  Mfg.  Co.  v.  Green- 
leaf,  117  U.  S.  554,  29  L.  Ed.  952;  Stimp- 
son  V.  Woodman,  10  Wall.  117,  19  L.  Ed. 
866;  Preston  v.  Manard,  116  U.  S.  661,  29 
L.  Ed.  736;  Day  v.  Fair  Haven,  etc.,  R. 
Co.,  132  U.  S.  98,  33  L.  Ed.  265;  Butler  v, 
Steckel,  137  U.  S.  21,  34  L.  Ed.  582; 
Krementz  v.  The  S.  Cottle  Co.,  148  U.  S. 
556,  559,  37  L.  Ed.  558;  Burt  v.  Evory,  133 
U.  S.  349,  33  L.  Ed.  647;  Brown  v.  Piper, 
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of  mechanical  skill,"®^  "the  display  of  the  expected  skill  of  the  calling,"®^  or 
"the  exercise  of  the  ordinary  faculties  of  reasoning  upon  the  materials  supplied 
by  a  special  knowledge,  and  the  facilities  of  manipulation  which  result  from 
its  habitual  and  intelligent  practice/*®^  jg  not  invention.  Instances  of  machines 
or  devices  held  to  involve  mechanical  skill  only  and  not  patentable,  for  that 
reason,  are  given  in  the  notes.®* 


91  U.  S.  37,  23  L.  Ed.  200;  Florshcim  v. 
Schilling,  137  U.  S.  64,  34  L.  Ed.  574;  Ma- 
gowan  V.  New  York,  etc..  Packing  Co., 
141  U.  S.  332,  35  L.  Ed.  781;  Stephenson 
V,  Brooklyn,  etc.,  R.  Co.,  114  U.  S.  149,  29 
L.  Ed.  58;  Watson  v,  Cincinnati,  etc.,  R. 
Co.,  132  U.  S.  161,  33  L.  Ed.  295;  Howard 
V.  Detroit  Stove  Works,  150  U.  S.  164,  37 
L.  Ed.  1039;  Pope  Mfg.  Co.  v.  Gormully, 
etc.,  Mfg.  Co.,  No.  4.  144  U.  S.  254,  260, 
36  L.  Ed.  426;  Lovell  Mfg.  Co.  v,  Cary,  147 
U.  S.  623,  635,  37  L.  Ed.  307;  Ryan  v.  Hard, 
145  U.  S.  241,  246,  36  L.  Ed.  691;  Palmer 
V.  Corning,  156  U.  S.  342,  344,  39  L.  Ed. 
445;  Holmes  v.  Hurst,  174  U.  S.  82,  89,  43 
L.  Ed.  904;  Corbin  Cabinet  Lock  Co.  v. 
Eagle  Lock  Co.,  150  U.-  S.  38,  37  L.  Ed. 
989;  Peters  v.  Hanson,  129  U.  S.  541,  32 
L.  Ed.  742;  Pomace  Holder  Co.  v.  Fergu- 
son, 119  U.  S.  335,  338,  30  L.  Ed.  406;  Vin- 
ton V.  Hamilton,  104  U.  S.  485.  26  L.  Ed. 
807;  Hall  v.  Macneale,  107  U.  S.  90,  27  L. 
Ed.  367;  Atlantic  Works  v,  Brady,  107  U. 
S.  192;  27  L.  Ed.  438;  Slawson  v.  Grand 
St.  R.  Co..  107  U.  S.  649,  27  L.  Ed.  571; 
King  V.  Gallun,  109  U.  S.  99,  27  L.  Ed. 
870;  Double-Pointed  Tack  Co.  v.  Two 
Rivers  Mfg.  Co.,  109  U.  S.  117,  27  L.  Ed. 
877;  Estey  v.  Burdett,  109  U.  S.  633,  27  L. 
Ed.  1058;  Bussey  v.  Excelsior  Mfg.  Co., 
110  U.  S.  131,  28  L.  Ed.  95;  Pattee  Plow 
Co.  V.  Kingman,  129  U.  S.  294,  304,  32  L. 
Ed.  700;  Aron  v.  Manhattan  R.  Co.,  132 
U.  S.  84,  33  L.  Ed.  272;  Duer  v,  Corbin 
Cabinet  Lock  Co.,  149  U.  S.  216,  37  L.  Ed. 
707. 

80.  Natural  outgrowth  of  mechanical 
skill.— Burt  v.  Evory,  133  U.  S.  349.  33  L. 
Ed.  647;  Florsheim  v.  Schilling,  137  U.  S. 
64,  34  L.  Ed.  574. 

81.  Display  of  expected  skill  of  the  call- 
ing.— Hollister  z/.  Benedict,  etc.,  Mfg.  Co., 

113  U.  S.  59,  28  L.  Ed.  901;  Magowan  v. 
New  York,  etc..  Packing  Co.,  141  U.  S. 
332,  35  L.  Ed.  781;  Thompson  v,  Boisselier, 

114  U.   S.   1,   29  L.   Ed.  76. 

82.  Ordinary  reason  coupled  with  sup- 
plied knowledge. — Hollister  v.  Benedict, 
etc.,  Mfg.  Co.,  113  U.  S.  59,  28  L.  Ed.  901; 
Magowan  v.  New  York,  etc..  Packing  Co., 
141  U.  S.  332,  35  L.  Ed.  781;  Thompson  v. 
Boisselier,  114  U.  S.  1,  29  L.  Ed.  76;  Howe 
Machine  Co.  v.  National  Needle  Co.,  134 
U.  S.  388,  397,  33  L.  Ed.  963. 

88.  Instances  of  devices  or  articles  in- 
volving mechanical  skill  only. — The  fol- 
lowing articles  have  been  held  to  have 
been  the  result  of  mechanical  skill  only 
and  not  to  involve  invention:  Cutting 
wooden  blocks  for  paving  purposes  so  as 
to  get  *he  grain  in  a  particular  way,  and  to 
avoid   waste    (Brown   v.    District    of    Co- 


lumbia, 130  U.  S.  87,  32  L.  Ed.  863);  mak- 
ing a  single  die  to  cut  dough,  on  a  flat 
surface,  in  the  shape  of  a  bretzel  (Butler 
V,  Steckel,  137  U.  S.  21,  34  L.  Ed.  582); 
casting  in  one  piece  an  article  formerly 
cast  in  two  pieces  and  put  together  (How- 
ard V,  Detroit  Stove  Works,  150  U.  S.  164, 
37  L.  Ed.  1039);  compressing  and  tying  in 
one  bale  several  packages  of  plasterer's 
hair,  so  that  when  the  bale  is  broken  the 
packages  remain  intact  (King  v.  Gallun, 
109  U.  S.  99,  100,  27  L.  Ed.  870;  the  appli- 
cation of  a  diagonal  brace  to  a  track 
scraper  to  prevent  lateral  displacement 
(Day  V.  Fair  Haven,  etc.,  R.  Co.,  132  U. 
S.  98,  33  L.  Ed.  265);  the  application  of 
old  and  familiar  arrangement  of  shafts 
and  cog  wheels  of  the  power  of  an 
auxiliary  engine  to  a  capstan  instead  of  a 
windlass  (Morris  v.  McMillin,  112  U.  S. 
244,  28  L.  Ed.  702);  placing  designs  on  a 
roller  in  an  old  combination,  where  rollers 
with  designs  on  them  had  been  previously 
used  in  other  combinations  (Stimpson  v. 
Woodman,  10  Wall.  117,  19  L.  Ed.  866) ;  a 
shirt  bosom*  bound  at  its  edges  and 
stitched  through  the  binding  to  the  body 
of  the  shirt  (Cluett  v.  Claflin,  140  U.  S. 
180,  35  L.  Ed.  385;  Cluett  v,  McNcany, 
140  U.  S.  183,  35  L.  Ed.  386);  placing  cuts 
or  bevels  on  the  same  side  of  each  leg  of  a 
staple  so  as  to  give  both  points,  in  driv- 
ing, an  inclination  in  the  same  direction, 
where  staples  had  been  previously  bev- 
eled so  as  to  bring  the  points  together 
after  driving  (Double-Pointed  Tack  Co. 
V.  Two  Rivers  Mfg.  Co.,  109  U.  S.  117,  27 
L.  Ed.  877)  putting  rollers  under  an  ar- 
ticle so  as  to  make  it  movable  (Hendy  r. 
Golden  State,  etc..  Iron  Works,  127  U.  S. 
370,  32  L.  Ed.  207);  placing  a  reinforcing 
strip  of  cloth  under  a  seam  in  clothing 
(Patent  Clothing  Co.  z/.  Glover,  141  U. 
S.  560,  35  L.  Ed.  858);  a  revolving  cue 
rack  (St.  Germain  v,  Brunswick,  135  U. 
S.  227,  34  L.  Ed.  122);  increasing  the 
weight  of  hand  wheels  in  road  machines 
in  order  to  correct  the  tendency  of  smaller 
wheels  to  reverse  (American  Road  Ma- 
chine Co.  V.  Pennock,  etc.,  Co.,  164  U.  S.  26, 
41  L.  Ed.  337);  making  a  nonportable  de- 
vice portable  (Black  Diamond  Coal  Min. 
Co.  V.  Excelsior  Coal  Co.,  156  U.  S.  611, 
39  L.  Ed.  553);  putting  at  the  part  of  a 
vehicle  dash  frame  to  which  the  foot  is 
to  be  attached,  a  proper  bearing  surface 
to  support  the  brace  and  dash,  either  by 
an  increase  in  the  quantity  of  metal  or 
otherwise  (Peters  v,  Hanson,  129  U.  S. 
541,  553,  32  L.  Ed.  742);  the  prolongation 
of  a  transom  rod  and  its  confinement 
within  a  metallic  loop,  thereby  providing 
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d.  Carrying  Forward  Old  Ideas, — ^A  mere  cariying  forward  of  the  original 
thought,  a  diange  only  in  form,  proportions,  or  degree,  doing  the  same  thing 
in  the  same  way,  by  substantially  the  same  means,  with  better  results,  is  not 
such  an  invention  as  will  sustain  a  patent.®* 


a  support  where  it  was  needed,  where  the 
mechanical  device  is  found  in  a  prior  pat- 
ent and  only  the  use  to  which  the  com- 
bination is  put  is  novel  (Wollensak  v. 
Sargent,  151  U.  S.  221,  38  L.  Ed.  137);  the 
use  of  dies,  shaped  in  a  particular  way  for 
swaging  or  welding  together  two  pieces  of 
iron,  where  neither  the  use  of  dies  nor  the 
shape  was  new  (Peters  v.  Active  Mfg. 
Co.,  130  U.  S.  626,  32  L.  Ed.  1057) ;  chang- 
ing an  apparatus,  consisting  of  a  metallic 
case  filled  with  sand  designed  for  cooling 
beer  passing  through  an  enclosed  supply 
pipe  in  the  metallic  case,  by  means  of 
drippings  from  an  upper  ice  box,  by  con- 
verting the  metallic  case  into  an  open  air 
chamber  (Magin  v.  Karle,  150  U.  S.  387, 
37  L.  Ed.  1118). 

A  device,  used  upon  rope  halters,  con- 
sisting of  a  tube  adapted  to  a  slip  upon  a 
rope  and  having  on  one  side  an  enlarge- 
ment with  interior  screw  threads,  through 
which  passes  a  sharp  pointed  set  screw 
with  an  eye  for  the  reception  of  a  snap 
hook  is  not  a  patentable  novelty  where  a 
prior  device  was  alike  in  all  respects  saVe 
in  the  use  of  a  screw  with  rounded  end 
and  double  eyes,  for  the  improvement  was 
such  as  would  have  occurred  to  any  one 
practically  interested  in  the  subject.  Sar- 
gent V.  Covert,  152  U.  S.  516,  520,  38  L. 
Ed.  536. 

A  patent  described  as  being  for  a  new 
and  improved  mode  of  constructing  the 
arch  or  central  and  main  part  of  straddle- 
row  cultivator  beam-yokes  or  axles,  and 
of  connecting  the  side  parts  thereto,  and 
the  invention  as  consisting  in  constructing 
said  arch  of  curved  adjacent  bars  of  iron 
or  steel,  to  the  ends  of  which  may  be  at- 
tached, by  riveting,  the  cast-iron  parts  for 
securing  thereto  the  plows  and  wheels, 
and  which  may  be  strengthened  by  the 
use  of  stiffening  bolts,  embraces  nothing 
that  is  not  old  and  really  nothing  that  is 
patentable,  that  is,  which  involves  inven- 
tion rather  than  mechanical  skill.  Pattee 
Plow  Co.  V.  Kingman,  129  U.  S.  294,  304, 
32  L.  Ed.  700. 

The  fact  that  water  will  f!ow  through  a 
hose  wound  on  a  reel,  if  the  diameter  of 
the  reel  is  large  enough,  and  the  curves 
or  angles  are  not  too  abrupt  is  a  matter 
of  common  knowledge,  which  no  one  can 
appropriate  to  his  own  use,  to  the  ex- 
clusion of  the  public.  In  which  view  of 
the  case,  the  specification  describes  noth- 
ing that  the  patentee  is  entitled  to  claim, 
but  only  what  every  one  has  a  right  to 
«se  without  his  assistance.  Preston  v. 
Manard,  116  U.  S.  661,  664,  29  L.  Ed.  736. 
The  plaintiff  claimed  a  revenue  stamp 
consisting  of  a  stub,  a  stamp,  and  a  re- 
movable part  of  metal  or  other  material, 
displaying  a  serial  number  similar  to  that 


of  the  stub^  and  which  upon  removal  re- 
mained intact  but  mutilated  the  stamp. 
•The  stamp,  the  stub  and  the  removable 
part  were  all  old,  the  new  feature  claimed 
being  the  removable  quality  of  the  re- 
movable piece,  the  retention  by  it  of  its 
integrity  upon  removal,  and  mutilation  by 
it  of  the  stamp.  It  was  held  that  this  did 
not  involve  invention.  Hollister  v,  Bene- 
dict, etc.,  Mfg.  Co.,  113  U.  S.  69,  28  L. 
Ed.  901. 

Where  in  one  patent  for  railroad  or 
crossing  frogs,  the  invention  consisted  in 
forming  a  metallic  plate  into  a  U-shape 
trough  for  the  purpose  of  connecting  the 
outer  rails,  leaving  the  V-shaped  ends  of 
the  point  rails  to  be  secured  by  means  of 
a  V-shaped  recess  in  the  bed  of  the  plate" 
at  the  wide  end  of  the  trough,  there  is  no 
invention  in  dividing  that  trough  into  two, 
so  as  to  connect  the  centre  rails  on  each 
side,  by  means  of  a  separate  channel  iron 
or  U-shaped  trough,  with  the  outer  rail 
exterior  to  them.  Weir  v.  Morden,  125 
U.  S.  98.  108,  31  L.  Ed.  645. 

In  a  patent  for  an  improvement  in  car 
doors,  there  was  nothing  new  in  flexible  or 
rigid  doors,  outside  and  inside.  There  was 
nothing  new  in  the  use  of  outside  and  in- 
side rigid  doors  in  combination,  the  in- 
side door  filling  only  part  of  the  opening. 
The  substitution  of  the  old  flexible  sliding 
inside  door,  reduced  in  size  to  correspond 
with  the  old  inside  rigid  grain  door,  may 
have  required  some  mechanical  skill,  and 
may  have  been  new  and  useful,  but  it  did 
not  involve  the  exertion  of  the  inventive 
faculty,  and  embraced  nothing  that  was 
patentable.  Watson  v.  Cincinnati,  etc.,  R. 
Co.,  132  U.  S.  161,  33  L.  Ed.  295. 

84.  Carrying  forward  old  idea. — Stimp- 
son  V.  Woodman,  10  Wall.  117,  19  L.  Ed. 
866;  Smith  v.  Nichols,  21  Wall.  112,  22  L. 
Ed.  566:  Guidet  v.  Brooklyn,  105  U.  S.  550, 
26  L.  Ed.  1106;  Hall  v.  Macneale,  107  U. 
S.  90,  27  L.  Ed.  367;  Wright  v.  Yuengling, 
155  U.  S.  47,  53,  39  L.  Ed.  64;  Roberts  v, 
Ryer,  91  U.  S.  160,  23  L.  Ed.  267;  Belding 
Mfg.  Co.  V.  Challenge  Corn  Planter  Co., 
152  U.  S.  100,  104,  38  L.  Ed.  370;  Morris 
V.  McMillin,  112  U.  S.  244,  28  L.  Ed.  702; 
Risdon,  etc.,  Locomotive  Works  v.  Med- 
art,  158  U.  S.  68,  39  L.  Ed.  899;  Estey  v, 
Burdett,  109  U.  S.  633,  27  L.  Ed.  1058; 
Market  St.  Cable  R,  Co.  v,  Rowley,  165 
U.  S.  621,  629,  39  L.  Ed.  284;  Ansonia,  etc., 
Copper  Co.  V.  Electrical  Supply  Co.,  144 
S.  11,  36  L.  Ed.  327;  Busell  Trimmer  Co. 
V.  Stevens,  137  U.  S.  423,  34  L.  Ed.  719; 
Atlantic  Works  v.  Brady,  107  U.  S.  192, 
199,  27  L.  Ed.  438:  Burt  v.  Evory,  133  U. 
S.  349,  358,  33  L.  Ed.  647;  Lovejll  Mfg.  Co. 
V.  Cary,  147  U.  S.  623,  634,  37  L.  Ed.  307; 
Consolidated  Roller  Mill  Co.  v.  Walker, 
138   U.   S.    124,   34   L.    Ed.   920;    Grant  v. 
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e.  Change  in  Form. — It  is  well  settled  that  a  mere  change  in  the  form  of  an 
existing  device  or  machine,  is  not  invention,^^  unless    the    particular  form   is 


Walter,  148  U.  S.  547,  553,  37  L.  Ed.  552; 
Ryan  v.  Hard,  145  U.  S.  241,  246,  36  L. 
Ed.  691;  Dunbar  v,  Myers,  94  U.  S.  187, 
199,  24  L.  Ed.  34;  Stephenson  v.  Brook- 
lyn, etc.,  R.  Co..  114  U.  S.  149,  29  L.  Ed. 
58;  Packing  Co.  Cases,  105  U.  S.  566,  26 
L.  Ed.  1172;  Thompson  v.  Boisselier,  114 
U.  S.  1,  29  L.  Ed.  76;  Hill  v.  Wooster,  132 
U.  S.  693,  33  L.  Ed.  502. 

"If  a  certain  device  differs  from  what 
precedes  it  only  in  superiority  of  finish, 
or  in  greater  accuracy  of  detail,  it  is  but 
the  carrying  forward  of  an  old  idea,  and 
does  not  amount  to  invention.  Thus,  if 
it  had  been  customary  to  make  an  article 
of  unpolished  metal,  it  does  not  involve  in- 
vention to  polish  it.  If  a  telescope  had 
been  made  with  a  certain  degree  of  power, 
it  involves  no  invention  to  make  one  which 
,  differs  from  the  other  only  in  its  having 
greater  power.  If  boards  had  heretofore 
been  planed  by  hand,  a  board  better 
planed  by  machinery  would  not  be  pat- 
entable, although  in  all  these  cases  the 
machinery  itself  may  be  patentable."  Ris- 
don,  etc.,  Locomotive  Works  v.  Medart, 
158  U.   S.  68,  81,  39   L.   Ed.  899. 

To  grant  to  a  single  party  a  monopoly 
of  every  slight  advance  made,  except 
where  the  exercise  of  invention,  some- 
what above  ordinary  mechanical  or  en- 
gineering skill,  is  distinctly  shown,  is  un- 
just in  principle  and  injurious  in  its  con- 
sequences. The  design  of  the  patent  laws 
is  to  reward  those  who  make  some  sub- 
stantial discovery  or  invention,  which  adds 
to  our  knowledge  and  makes  a  step  in 
advance  in  the  useful  arts.  Atlantic  Works 
V.  Brady,  107  U.  S.  192,  200,  27  L.  Ed.  438; 
Morris  v.  McMillin,  112  U.  S.  244,  28  L. 
Ed.  702. 

A  patent  for  a  pavement  consisting  of 
stones  with  rough  sides,  so  that  when 
laid  the  roughness  of  the  sides  will  keep 
the  cracks  between  them  open  so  as  to 
enable  horses  to  get  a  foothold,  and  dis- 
penses with  artificial  means  of  keeping  the 
joints  open,  merely  carries  forward  an  old 
idea,  and  is  void  for  want  of  invention. 
Guidet  V.  Brooklyn,  105  U.  S.  550,  26  L. 
Ed.  1106. 

A  change  in  the  mode  of  cooking  the 
meat  to  be  canned,  from  broiling,  roast- 
ing, or  steaming  to  boiling,  all  the  other 
parts  of  the  process  remaining  unchanged, 
cannot  be  called  invention,  and  does  not 
entitle  the  party  who  suggests  the  change 
to  a  patent  for  the  process.  Packing  Co. 
Cases,  105  U.  S.  566,  571,  26  L.  Ed.  1172. 

In  Hall  V.  Macneale,  107  U.  S.  90,  27  L. 
Ed.  367,  a  cored  conical  bolt,  in  a  safe, 
with  a  screw-thread  on  it,  having  existed 
before,  and  also  a  solid  conical  bolt,  it 
was  held  to  be  no  invention  to  add  the 
screw-thread  to  the  solid  conical  bolt. 
Thompson  v,  Boisselier,  114  U.  S.  1,  11, 
29   L.   Ed.   76. 

It  was  not  a  patentable  invention  to  add 


a  lower  compartment  to  a  box  creamery 
on  legs.     Hill  v,  Wooster,  132  U.  S.  693, 
700,  33  L.   Ed.  602. 
85.    Change  in  form. — Roberts  v.  Ryer, 

91  U.  S.  150,  23  L.  Ed.  267;  Belding  Mfg. 
Co.  V,  Challenge  Corn  Planter  Co.,  152  U. 
S.  100,  104,  38  L.  Ed.  370;  Market  St.  Cable 
R.  Co.  V.  Rowley,  155  U.  S.  621,  629,  39 
L.  Ed.  284;  Smith  v.  Nichols,  21  Wall.  112, 
22  L.  Ed.  566;  Ansonia,  etc..  Copper  Co. 
V.  Electrical  Supply  Co.,  144  U.  S.  11,  36 
L.  Ed.  327;  Burt  v.  Evory,  133  U.  S.  349, 
358,  33  L.  Ed.  647;  Lovell  Mfg.  Co.  v. 
Cary,  147  U.  S.  623,  634,  37  L.  Ed.  307; 
O'Reilly  v.  Morse,  15  How.  62,  14  L.  Ed. 
601;  Winans  v.  Denmead,  15  How.  330,  14 
L.  Ed.  717;  Phillips  v.  Detroit,  111  U.  S. 
604,  28  L.  Ed.  532;  Reckendorfer  v,  Faber, 

92  U.  S.  347,  23  L.  Ed.  719;  Heald  v.  Rice, 
104  U.  S.  737,  26  L.  Ed.  910;  Hicks  v,  Kel- 
sey,  18  Wall.  670,  21  L.  Ed.  852;  Morgan 
Envelope  Co.  v.  Albany  '  Perforated 
Wrapping  Paper  Co.,  152  U.  S.  425,  38  L. 
Ed.  500;  Holland  v.  Shipley,  127  U.  S.  396, 
32  L.  Ed.  185;  Crescent  Brewing  Co.  v, 
Gottfried,  128  U.  S.  158,  32  L.  Ed.  390; 
Howard  v.  Detroit  Stove  Works,  150  U. 
S.  164,  170,  37  L.  Ed.  1039;  Hailes  v.  Van 
Wormer,  20  Wall.  353,  22  L.  Ed.  241; 
Rubber-Tip  Pencil  Co.  v.  Howard,  20 
Wall.  498,  22  L.  Ed.  410;  Pomace  Holder 
Co.  V.  Ferguson,  119  U.  S.  335,  30  L.  Ed. 
406;  Pope  Mfg.  Co.  v,  Gormully,  144  U. 
S.  224,  36  L.  Ed.  414;  French  v.  Carter. 
137  U.  S.  239,  34  L.  Ed.  664;  Moslcr  Safe, 
etc.,  Co.  V.  Mosler,  127  U.  S.  354,  355,  32 
L.  Ed.  182;  McCarty  v.  Lehigh  Valley  R. 
Co.,  160  U.  S.  110,  40  L.  Ed.  358;  Dunbar 
V.  Myers,  94  U.  S.  187,  199,  24  L.  Ed.  34. 

A  change  from  a  square-cornered  iron 
safe  to  a  round-cornered  one,  is  one  in 
form  only  and  is  not  patentable.  Mosler 
Safe,  etc.,  Co.  v.  Mosler,  127  U.  S.  354, 
355,  32  L.  Ed.  182. 

There  is  no  invention  in  using  a  can  for 
meat  constructed  in  pyramidal  instead  of 
square  form,  so  as  to  permit  the  meat  to 
be  discharged  in  a  solid  cake.  Packing 
Co.  Cases,  105  U.  S.  566,  26  L.  Ed.  1172. 

In  a  patent  for  an  improvement  in 
stoves,  no  invention  is  involved  in  mak- 
ing the  shape  of  the  grate  correspond 
with  that  of  the  fire-pot.  Howard  v.  De- 
troit Stove  Works,  150  U.  S.  164,  170,  37 
L.  Ed.  1039. 

A  patent  for  an  improvement  in  roofs 
for  vaults,  which  differs  only  from  prior 
schemes  for  constructing  the  same  ar- 
ticle, with  respect  to  the  difference  in  the 
size  of  the  stones  used,  is  not  patentable, 
involving  as  it  does  only  mechanical  skill. 
French  v.  Carter,  137  U.  S.  239,  34  L.  Ed. 
664. 

Where  lead  holding  tubes  for  pencils 
with  two  or  more  slots  at  the  lower  end, 
so  as  to  form  elastic  clamping  fingers, 
closing  upon  the  lead  by  means  of  a  slid- 
ing sleeve  were  old,  as  well  as  tubes  with 
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specified  as  the  means  by  which  the  effect  described  is  produced.^^     The  law 
requires  more  than  a  change  of  form,  or  juxtaposition  of  parts,  or  of  the  ex- 
ternal arrangement  of  things,  or  of  the  order  in  which  they  are  used,  to  give 
patentability.®^ 
f.  Change  in  Arrangement  or  Location  of  Elements. — A  mere  change  in  the 


a  single  slot  and  an  interior  screw-thread, 
it  was  held  that  the  slots,  the  screw- 
thread  within,  and  the  outer  sleeve  being 
all  old,  the  combination  of  two  or  more 
slots  with  the  sleeve,  or  of  a  single  slot 
with  the  screw-thread,  being  also  t)ld,  it 
was  clear  that  to  make  one  or  more  slots 
in  a  tube  threaded  inside  and  sleeved  out- 
side required  no  invention.  Holland  v. 
Shipley,  127  U.  S.  396,  398,  32  L.  Ed.  185. 
Where  the  coating  of  pedals  to  prevent 
slipping  being  once  conceded  to  be  old, 
there  is  no  novelty  in  the  particular  shape 
in  which  these  rubber  coverings  are  made, 
or  the  form  which  the  corrugations  or 
groovings  shall  take;  it  is  a  mere  matter 
of  taste  or  mechanical  skill.  Pope  Mfg. 
Co.  V.  Gormully,  etc.,  Mfg.  Co.,  No.  2,  144 
U.  S.  238,  36   L.  Ed.  420. 

A  patent  for  an  oval  roll  of  toilet  paper 
is  void  for  lack  of  invention  where  it  is  a 
mere  enlargement  of  prior  devices,  al- 
though by  such  enlargement  the  roll  be- 
came capable  of  being  used  in  a  somewhat 
d  ffercnt  manner.  Morgan  Envelope  Co. 
V.  Albany  Perforated  Wrapping  Paper 
Co.,  152  U.  S.  426,  530,  38  L.  Ed.  500. 

There  is  no  invention  in  regulating  the 
size  of  the  valve  opening  in  the  reed 
board  of  an  organ,  in  making  its  length 
and  size  greater  or  less  in  a  reed  board 
of  a  given  width,  or  where  the  reed  board 
was  made  narrower  or  wider,  or  had  more 
or  less  sets  of  reeds  in  it,  either  full  or 
partial.  Estey  v.  Burdett,  109  U.  S.  633, 
W  L.  Ed.  1068. 

.^n  apparatus  for  heating  the  interior  of 
casks  by  forcing  hot  air  into  them,  con- 
sisting of  a  furnace,  pipe  and  blower,  the 
pipe  terminating  in  the  inside  of  the  cask 
is  not  patentable,  merely  because  in  prior 
devices  of  a  similar  nature  the  nozzle  of 
the  pipe  terminated  in  the  air  and  the 
blast  was  partially  reoxygenated  after 
leaving  the  pipe  and  before  reaching  its 
objective  point.  Crescent  Brewing  Co.  v. 
Gottfried,  128  U.  S.  158,  32  L.  Ed.  390. 

A  rack  on  which  to  place  the  pomace 
w  old,  and  a  cloth  to  cover  the  pomace 
lying  on  the  rack  was  old,  the  two  being 
used  in  connection,  and  an  enclosure  was 
used  with  them,  which  enabled  the  operator 
to  make  the  pomace  of  uniform  depth  on 
each  rack,  and  prevented  the  lateral 
spreading  of  the  pomace.  The  only  point 
o»  the  invention  would  seem  to  be  the 
use  of  a  guide-frame  smaller  than  the  rack, 
Off  in  other  words,  the  use  of  a  rack 
larger  than  the  guide-frame.  There  was 
no  invention  in  making  the  ^ide-frame 
or  the  rack  of  the  desired  size.  It  re- 
quired only  ordinary  mechanical  skill  and 
Judgment    Pomace  Holder  Co.  v.  Fergu- 


son, 119  U.  S.  335,  338,  30  L.  Ed.  406. 

In  view  of  the  state  of  the  art  as  mani- 
fested by  several  prior  patents,  a  patent 
for  an  improvement  in  car  axle  lubrica- 
tors is  void  for  want  of  patentable  novelty 
where,  although  some  differences  are  dis- 
closed in  the  shape  of  the  several  parts, 
the  patentees  declined  to  confine  them- 
selves to  the  shape  or  form  described  in 
the  drawings.  Market  St.  Cable  R.  Co. 
V.  Rowley,  156  U.  S.  621,  629,  39  L,.  Ed. 
284. 

Where  the  applications  state  that  the 
shape  of  the  grating  for  a  spark  arrester 
on  a  locomotive  is  immaterial  and  may  be 
made  either  from  bars  or  netting  or  per- 
forated plate,  a  patent  for  a  particular  con- 
struction of  grate  with  long  vertical  bars, 
being  a  mere  equivalent  for  grates  shown 
in  prior  patents,  and  a  mere  change  of 
form  constituting  no  advance  in  the  art, 
is  void  for  want  of  patentable  novelty. 
Lehigh  Valley  R.  Co.  v.  Kearney,  158  U. 
S.  461,  477,  39  L.  Ed.  1055. 

A  patent  for  a  recess  cut  or  carved  out 
of  the  top  of  a  mould  board  on  a  shovel 
plow  so  that  the  earth  may  pass  over  it, 
is  void  for  want  of  invention.  Eddy  v. 
Dennis,  95  U.  S.  560,  24  L.  Ed.  363. 

A  patent  for  the  preserving,  filing  and 
verifying  of  bonds  and  coupons,  and  for 
a  book  constructed  and  used  for  that  pur- 
pose, is  void  for  want  of  invention,  where 
the  only  difference  between  it  and  an 
earlier  scheme  is  that  in  the  earlier  books 
there  was  no  place  for  the  bonds,  and  the 
coupons  were  grouped  according  to  their 
dates  of  payment,  instead  of  being 
grouped  together  with  the  bonds  to  which 
they  respectively  belonged.  The  provid- 
ing of  spaces  for  the  bonds,  and  the 
change  in  the  order  or  arrangement  of  the 
coupons,  cannot,  upon  the  most  liberal 
construction  of  the  patent  laws,  be  held 
to  involve  any  invention.  Munson  v.  New 
York  City,  124  U.  S.  601,  31  L.  Ed.  586. 

86.  Particular  form  specified  as  means 
by  which  the  effect  is  produced. — O'Reilly 
V.  Morse,  15  How.  62,  123,  14  L.  Ed.  601; 
Winans  v.  Denmead,  16  How.  330,  14  L. 
Ed.  717. 

87.  Change  in  form,  arran&rement,  etc., 
not  invention. — Atlantic  Works  v.  Brady, 
107  U.  S.  192,  27  L.  Ed.  438;  Rubber-Tip 
Pencil  Co.  v.  Howard,  20  How.  498,  22  L. 
Ed.  410;  Hailes  v.  Van  Wormer,  20  How. 
353,  22  L.  Ed.  241;  Reckendorfer  v.  Faber, 
92  U.  S.  347,  356,  23  L.  Ed.  719;  Phillips  v, 
Detroit,  111  U.  S.  604,  607,  28  L.  Ed.  532; 
Ide  V.  Ball  Engine  Co.,  149  U.  S.  550,  656, 
37  L.  Ed.  843.  See  post,  "Change  in  Ar- 
rangement or  Location  of  Elements,** 
V,  B,  f. 
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arrangement  of  sev^-al  elements  of  a  device  or  in  the  location  of  its  parts  is 
not  invention.88 

g.  Change  in  Proportions  or  Degree. — See  ante,  "Carrying  Forward  Old 
Ideas,"  V,  B,  2,  d. 

h.  Improvement  of  Existing  Devices, — While  improvements  in  existing  de- 
vices may  be  patentable,®®  it  is  well  settled  that  not  every  improvement  in  an 
article  is  patentable;  it  must  be  the  product  of  an  original  conception  and 
involve  something  more  than  what  is  obvious  to  persons  skilled  in  the  art.*® 


88.  Change  in  arrangement  or  location 
of  element8.-^Atlantic  Works  v,  Brady,  107 
U.  S.  192,  27  L.  Ed.  438;  Slawson  v.  Grand 
St.  R.  Co.,  107  U.  S.  649,  27  L.  Ed.  576; 
Ide  V.  Ball  Engine  Co.,  149  U.  S.  550,  37 

.  L.  Ed.  843;  Burt  v.  Evory,  133  U.  S.  349, 
33  L.  Ed.  647.  See,  also,  Hartshorn  v, 
Saginaw  Barrel  Co.,  119  U.  S.  664,  679,  30 
L.  Ed.  539. 

The  placing  of  a  screw  for  dredging  at 
the  stem  of  a  screw  propeller,  when  the 
dredging  had  been  previously  accom- 
plished by  turning  the  propeller  stern 
foremost  and  dredging  with  the  propel- 
ling screw,  was  not  a  patentable  invention. 
Atlantic  Works  v.  Brady,  107  U.  S.  192, 
27  L.  Ed.  438. 

Where  governors  without  dash  pots  had 
been  attached  indiscriminately,  not  only 
to  the  old  fly-ball  governor,  but  to  the 
shaft  governors,  whether  connected  with 
the  fly-wheel  or  the  pulley-wheel,  or  a 
separate  wheel  of  their  own,  connected 
with  the  shaft,  and  a  governor  with  a  dash 
pot  had  also  been  attached  to  a  separate 
wheel  revolving  with  the  shaft,  a  patent 
consisting  only  in  removing  the  governor, 
with  the  dash  pot,  from  ^  separate  wheel 
to  the  fly-wheel,  is  void  for  want  of  inven- 
tion. Ide  V.  Ball  Engine  Co.,  149  U.  S. 
550,  555,  37  L.  Ed.  843. 

89.  Improvements  may  be  patentable. — 
Cantrell  v.  Wallick,  117  U.  S.  689,  29  L. 
Ed.  1017;  Clough  V.  Manufacturing  Co., 
106  U.  S.  178,  27  L.  Ed.  138;  Consolidated 
Safety- Valve  Co.  v.  Crosby  Steam  Gauge 
Valve  Co.,  113  U.  S.  157,  28  L.  Ed.  939; 
The  Barbed  Wire  Patent.  143  U.  S.  275, 
283.  36  L.   Ed.    154. 

Two  patents  may  both  be  valid  when  the 
second  is  an  improvement  on  the  first,  in 
which  event,  if  the  second  includes  the 
first,  neither  of  the  two  patentees  can  law- 
fully use  the  invention  of  the  other  with- 
out the  other's  consent.  Cantrell  v.  Wal- 
lick, 117  U.  S.  689,  29  L.  Ed.  1017. 

A  patent  for  fastening  a  brake  shoe  to 
the  brake  beam  of  a  car  by  means  of  one 
bolt  where  three  were  formerly  required, 
and  in  which  the  whole  structure  can  be 
taken  off  from  the  clevis  by  removing  one 
bolt,  while  in  prior  structures  it  required 
the  removal  of  two  bolts  to  take  the  sole 
from  the  shoe,  and  the  removal  of  the 
third  bolt  to  take  the  shoe  from  the 
clevis,  involves  invention.  Lake  Shore, 
etc.,  R.  Co.  V,  National  Car-Brake  Shoe 
Co.,  110  U.  S.  229,  28  L.  Ed.  129. 

A  collar  button  formed  from  a  single 


sheet  of  metal,  free  from  sutures,  of  a 
convenient  shape,  and  uniting  strength 
with  lightness,  would  involve  invention 
and  comes  fairly  within  the  meaning  of 
the  patent  laws.  Krementz  v.  The  S.  Cot- 
tle Co.,  148  U.  S.  556,  559,  37  L.  Ed.  558. 

Improved  gas  burner  held  to  involve  in- 
vention.— Clough  V.  Manufacturing  Co., 
106  U.  S.  178,  180,  27  L.  Ed.  138. 

90.  Improvement  not  necessarily  inven- 
tion.— Rubber-Tip  Pencil  Co.  v.  Howard, 
20  Wall.  498,  22  L.  Ed.  410;  Hotchkiss  v. 
Greenwood,  11  How.  248,  13  L.  Ed.  683; 
Stimpson  v.  Woodman,  10  Wall.  117,  19 
L.  Ed.  866;  International  Tooth  Crown 
Co.  V.  Gaylord,  140  U.  S.  55,  62,  35  L.  Ed. 
347;  Atlantic  Works  v.  Brady,  107  U.  S. 
192,  199,  27  L.  Ed.  438;  National  Hat 
Pouncing  Machine  Co.  v.  Hedden,  148  U. 
S.  482,  37  L.  Ed.  529;  Belding  Mfg.  Co.  v. 
Challenge  Corn  Planter  Co.,  152  U.  S.  100, 
38  L.  Ed.  370;  Risdon,  etc.,  Locomotive 
Works  V.  Medart,  158  U.  S.  68,  39  h.  Ed. 
899;  Pickering  v.  McCuUough,  104  U.  S. 
310,  26  L.  Ed.  749;  Crouch  v.  Roemer,  103 
U.  S.  797,  799,  26  L.  Ed.  426;  Brush  v. 
Condit,  132  U.  S.  39,  33  L.  Ed.  251;  Smith 
V.  Nichols,  21  Wall.  112,  22  L.  Ed.  566; 
Packing  Co.  Cases,  105  U.  S.  566,  571.  26 
L.  Ed.  1172;  Pearce  v.  Mulford,  102  U.  S. 
112,  118,  26  L.  Ed.  93;  Slawson  v.  Grand 
St.  R.  Co.,  107  U.  S.  649,  27  L.  Ed.  576; 
Munson  v.  New  York  City,  124  U.  S.  601, 
31  L.  Ed.  586;  Burt  v,  Evory.  133  U.  S. 
349,  358,  33  L,.  Ed.  647;  Western  Electric 
Mfg.  Co.  V.  Ansonia  Brass,  etc.,  Co..  114 
U.  S.  447,  29  L.  Ed.  210;  Double-Pointed 
Tack  Co.  V.  Two  Rivers  Mfg.  Co.,  109  U. 
S.  117,  27  L.  Ed.  877:  Gardner  v,  Herz, 
118  U.   S.  180,  30  L.   Ed.   158. 

The  fact  that  a  machine  seems  to  be 
capable  of  doing  more  work  and  at  less 
expense  for  labor  and  material  than  the 
prior  devices,  which  it  appears  to  have 
largely  supplanted,  while  persuasive,  is  by 
no  means  decisive,  and  is  only  available 
to  turn  the  scale  in  cases  of  grave  doubt 
respecting  the  validity  of  the  invention. 
National  Hat  Pouncing  Machine  Co.  v. 
Hedden,  148  U.  S.  482,  490,  37  L.  Ed.  529. 

It  is  no  invention,  within  the  meaning  of 
the  law,  to  perform  with  increased  speed 
a  series  of  surgical  operations  old  in  them- 
selves, and  in  the  order  in  which  they  were 
before  performed.  With  what  celerity 
these  successive  operations  shall  be  per- 
formed depends  entirely  upon  the  judg- 
ment and  skill  of  the  operator,  and  does 
not  involve  any  question  of  novelty  which 
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Improvements  in  degree  only,*^  slight  advances  over  what  had  preceded  it,®* 
or  mere  superiority  in  workmanship,®^  do  not  amount  to  invention. 

i.  Applying  Old  Devices  to  New  Uses — (1)  Analogous  or  Double  Use, — The 


-would  entitle  him  to  a  patent  therefor. 
International  Tooth  Crown  Co.  v.  Gay- 
lord,  140  U.   S.  55,  64,  35   L.  Ed.  347. 

91.  Improvements  in  degree  only. — 
^mith  V.  Nichols,  21  Wall  112,  22  L.  Ed. 
-666;  Brush  v.  Condit,  132  U.  S.  39,  33  L. 
Ed.  251;  Roberts  v.  Ryer,  91  U.  S.  150,  23 
L.  Ed.  267;  Grant  v,  Walter,  148  U.  S. 
^47,  554,  37  L,.  Ed.  552;  Estey  v.  Burdett, 
109  U.  S.  633,  27  L.  Ed.  1058;  Ansonia,  etc.. 
Copper  42o.  v.  Electrical  Supply  Co.,  144 
U.  S.  11,  36  L.  Ed.  327;  Belding  Mfg.  Co. 
^.  Challenge  Corn  Planter  Co.,  152  U.  S. 
100,  104,  38  L.  Ed.  370;  Market  St.  Cable 
R.  Co.  V.  Rowley,  155  U.  S.  621,  629,  39 
L.  Ed.  284;  Burt  v.  Evory,  133  U.  S.  349, 
33  L.  Ed.  647;  Busell  Trimmer  Co.  v. 
Stevens,  137  U.  S.  423,  435,  34  L.  Ed.  719; 
Lovell  Mfg.  Co.  V.  Gary,  147  U.  S.  623, 
-634,  37  L.  Ed.  307;  Risdon,  etc.,  Locomo- 
tive Works  V,  Medart,  158  U.  S.  68,  80, 
39  L.   Ed.  899. 

"Thus  in  Smith  v,  Nichols,  21  Walk  112, 
119,  22  L.  Ed.  566,  the  subject  matter  of 
the  patent  was  an  elastic  woven  fabric, 
and  it  appeared  that,  owing  to  the  excel- 
lent manner  of  weaving,  and  perhaps  from 
other  causes,  the  fabric  had  gone  into  ex- 
tensive use,  and,  for  the  special  purpose 
of  elastic  gores  in  gaiterboots,  had  sup- 
planted every  other  similar  fabric.  It  ap- 
peared, however,  that  a  fabric  substan- 
tially the  same  in  construction  and  pos- 
sessing virtually  the  same  properties  had 
been  previously  known  and  used,  and  that 
the  superiority  of  the  fabric  patented  was 
due  solely  to  improved  machinery  or  to 
g^reater  mechanical  skill  in  the  formation 
of  the  fabric,  by  which  an  excellence  in 
•degree  was  obtained,  but  not  one  in  kind. 
In  delivering  the  opinion,  Mr.  Justice 
Swayne  observed:  'All  the  particulars 
claimed  by  the  complainant,  if  conceded 
to  be  his,  are  within  the  category  of  de- 
gree. Many  textile  fabrics,  especially 
those  of  cotton  and  wool,  are  constantly 
improved.  Sometimes  the  improvement 
is  due  to  the  skill  of  the  workmen,  and 
sometimes  to  the  perfection  of  the  ma- 
chinery employed.  The  results  are  higher 
finish,  greater  beauty  of  surface,  and  in- 
-creased  commercial  value.  A  patent  for 
the  better  fabric  in  such  cases  would,  we 
apprehend,  be  unprecedented.' "  Risdon, 
etc..  Locomotive  Works  v.  Medart,  158  U. 
S.  68,  82,  39  L.   Ed.  899. 

"So  in  Burt  v.  Evory,  133  U.  S.  349,  33 
X,.  Ed.  647,  the  invention  consisted  in  a 
novel  mode  of  constructing  shoes  and 
l^aiters,  whereby  the  ordinary  elastic  gor- 
ing at  the  sides  and  lacing  at  the  front 
were  both  dispensed  with.  The  claim  was 
treated  as  one  for  a  manufactured  article 
and  not  for  a  mode  of  producing  it.  It 
was  held  that  the  changes  made  'were 
changes  of  degree  only,  and  did  not  in- 


volve any  new  principle.  Their  shoe 
performed  no  new  function.  In  the  con- 
struction of  the  vamp,  the  quarters  and  the 
expansible  gore  flap  were  cut  somewhat  dif- 
ferently, it  is  true,  from  like  parts  of  the 
shoe  constructed  under  the  earlier  pat- 
ents referred  to,  but  they  subserved  the 
same  purposes.' "  •  Risdon,  etc.,  Locomo- 
tive Works  V.  Medart,  158  U.  S.  68,  82,  39 
L.  Ed.  899. 

In  a  patent  for  improvements  in  electric 
lamps,  a  clamp  suri-ounding  the  carbon 
holder  being  a  feature,  the  improvement 
if  any,  in  the  use  of  the  circular  clamp 
over  the  rectangular  clamp,  was  only  a 
question  of  degree,  in  the  use  of  sub- 
stantially the  same  means.  Brush  v. 
Condit,  132  U.  S.  39,  50,  33  L.  Ed.  251. 

92.  Slight  advances. — International  Tooth 
Crown  Co.  v.  Gaylord,  140  U.  S.  55,  35 
L.  Ed.  347;  Atlantic  Works  v.  Brady, 
107  U.  S.  192,  27  L.  Ed.  438;  Smith 
V.  Nichols,  21  Wall.  112,  22  L.  Ed; 
566;  Pickering  v.  McCullough,  104  U.  S. 
310,  26  L.  Ed.  749;  Gardner  v.  Herz,  118 
U.   S.  180,  30  L.   Ed.  158. 

93.  Superiority  of  workmanship. — In- 
ternational Tooth  Crown  Co.  v.  Gaylord, 
140  U.  S.  55,  35  L.  Ed.  347;  Smith  v. 
Nichols,  21  Wall.  112,  22  L.  Ed.  566;  At- 
lantic Works  V,  Brady,  107  U.  S.  192,  199, 
27  L.  Ed.  438;  Crouch  v.  Roemer,  103  U. 
S.  797,  799.  26  L.  Ed.  426;  Pickering  v. 
McCullough,  104  U.  S.  310,  26  L.  Ed.  749; 
Risdon,  etc..  Locomotive  Works  v.  Med- 
art, 158  U.  S.  68,  39  L.  Ed.  899;  Dane  v. 
Chicago  Mfg.  Co.,  131  U.  S.,  appx.  cxxvi, 
cxxxi,  23  L.  Ed.  82;  Reckendorfer  v,  Faber, 
92  U.  S.  347,  357,  23  L.  Ed.  719;  Rubber- 
Tip  Pencil  Co.  v.  Howard,  20  Wall.  498, 
22  L.  Ed.  410. 

Hence,  where  a  textile  fabric,  having  a 
certain  substantial  consti-uction  and  pos- 
sessing essential  properties,  has  been  long 
known  and  in  use,  a  patent  is  void  when 
all  that  distinguishes  a  new  fabric  is 
higher  finish,  greater  beauty  of  surface, 
the  result  perhaps  of  greater  tightness  of 
weaving,  and  due  to  the  observation  or 
skill  of  the  workman,  or  to  the  perfection 
of  the  machinery  employed.  Smith  v, 
Nichols,  21  Wall.  112,  22  L.  Ed.  566. 

A  claim  for  an  improved  belt  pulley, 
having  the  rims  and  the  ends  of  the  spider 
arms  ground  off  concentrically  with  the 
axis  of  the  pulley,  by  which  method  alone 
perfection  of  balance  can  be  obtained,  is 
invalid,  being  in  reality  a  claim  for  su- 
perior workmanship.  Risdon,  etc..  Loco- 
motive Works  V.  Medart,  158  U.  S.  68, 
80    39  L.   Ed    899 

"In  Pickering  v.  McCullough,  104  U.  S. 
310,  26  L.  Ed.  749,  the  patent  was  for  an 
improvement  in  the  manufacture  of  mould- 
ing crucibles  and  pots,  made  of  a  plastic 
material  composed  of  black  lead  and  fire 
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application  of  an  old  process  or  machine  to  a  similar  or  analogous  subject,  with 
no  change  in  the  manner  of  application,  and  no  result  substantially  distinct  in 
its  nature,  will  not  sustain  a  patent,  even  if  the  new  form  of  result  has  not 
before  been  contemplated.®^     Instances  of  analogous  or  double  uses  are  g^ven 


clay.  It  appeared  that  difficulty  had  been 
experienced  in  removing  the  crucibles 
from  the  mould,  in  consequence  of  the  ad- 
hesive nature  of  the  black-lead  mixture 
employed  in  the  manufacture.  The  in- 
vention obviated  this  difficulty,  and  by  an 
improved  mode  of  manufacture  much  la- 
bor and  expense  were  saved,  and  crucibles 
were  produced  which  were  superior  to 
those  made  by  any  particular  mode  known 
prior  to  the  device  in  question.  It  was 
held  that  this  did  not  involve  invention." 
Risdon,  etc.,  Locomotive  Works  v.  Med- 
art,  158  U.  S.  68,  82,  39  L.  Ed.  899. 

In  a  patent  for  an  improvement  in  re- 
frigerators the  fact  that  the  air  passages 
are  not  prolonged  along  the  lid,  although 
perhaps  a  better  way  of  introducing  the 
air  into  the  ice  chamber,  does  not  amount 
to  a  patentable  improvement,  since  it  is 
merely  doing  the  same  thing  by  sub- 
stantially the  same  means  with  better  re- 
sults. Belding  Mfg.  Co.  v.  Challenge  Corn 
Plater  Co.,  152  U.  S.  100,  106,  38  L.  Ed. 
370. 

Where  shawl  straps  were  in  use,  a  pat- 
ent for  stiffening  the  cross  piece  by  metal 
or  other  substance,  is  not  patentable. 
Crouch  V.  Roemer,  103  U.  S.  797,  799,  26 
L.  Ed.  426. 

04.  Analogous  or  double  uses. — Penn- 
sylvania R.  Co.  V.  Locomotive,  etc..  Truck 
Co.,  110  U.  S.  490,  494,  28  L.  Ed.  222; 
Peters  v.  Active  Mfg.  Co.,  129  U.  S.  530, 
32  L.  Ed.  738;  Peters  v,  Hanson,  129  U. 
S.  541,  542,  32  L.  Ed.  742;  Hotchkiss  v. 
Greenwood,  11  How.  248,  13  L.  Ed.  683; 
Phillips  V.  Page,  24  How.  164,  167,  16  L. 
Ed.  639;  Jones  v.  Morehead,  1  Wall.  155, 
17  L.  Ed.  662;  Hicks  v,  Kelsey,  18  Wall. 
670,  21  L.  Ed.  852;  Smith  v.  Nichols,  21 
Wall.  112,  22  L.  Ed.  566;  Brown  v.  Piper, 
91  U.  S.  37,  23  L.  Ed.  200;  Roberts  v. 
Ryer,  91  U.  S.  150,  23  L.  Ed.  267;  Key- 
stone Bridge  Co.  v.  Phoenix  Iron  Co.,  95 
U.  S.  274,  276,  24  L.  Ed.  344;  Planing-Ma- 
chine  Co.  z/.  Keith,  101  U.  S.  479,  491,  25 
L.  Ed.  939;  Pearce  v.  Mulford,  102  U.  S. 
112,  26  L.  Ed.  93;  Heald  v.  Rice,  104  U.  S. 
737,  754,  756,  26  L-  Ed.  910;  Atlantic 
Works  V.  Brady,  107  U.  S.  192,  27  L.  Ed. 
438;  Morris  v,  McMillin,  112  U.  S.  244, 
248,  28  L.  Ed.  702;  St.  Germain  v.  Bruns- 
wick, 135  U.  S.  227,  230,  34  L.  Ed.  122; 
Slawson  V.  Grand  St.  R.  Co.,  107  U.  S. 
649,  27  L.  Ed.  576;  Lovell  Mfg.  Co.  v. 
Cary,  147  U.  S.  623,  637,  37  L.  Ed.  307; 
Ansonia,  etc..  Copper  Co.  v.  Electrical 
Supply  Co.,  144  U.  S.  11,  36  L.  Ed.  327; 
Smith  V.  Whitman  Saddle  Co.,  148  U.  S. 
674,  679.  37  L.  Ed.  606;  Grant  v,  Walter, 
148  U.  S.  547,  555,  37  L.  Ed.  552;  Stephen- 
son V.  Brooklyn,  etc.,  R.  Co.,  114  U.  S. 
149,  29  L.  Ed.  58;  Dunbar  v.  Myers,  94  U. 
S.  187,  198,  24  L.  Ed.  34;  Potts  v.  Cr eager. 


155  U.  S.  597,  39  L-  Ed.  275;  Hobbs  v. 
Beach,  180  U.  S.  383,  389,  45  L.  Ed.  586; 
Risdon,  etc.,  Locomotive  Works  v.  Med- 
art,  158  U.  S.  68,  82,  39  L.  Ed.  899;  Busscy 
V,  Excelsior  Mfg.  Co.,  110  U.  S.  131,  137, 

28  L.  Ed.  95;  Mast,  etc.,  Co.  v.  Stover 
Mfg.  Co.,  177  U.  S.  485,  493,  44  L.  Ed. 
856;  Pope  Mfg.  Co.  v.  Gormully,  144  U. 
S.  224,  36  L.  Ed.  414;  Royer  v.  Roth,  132 
U..  S.  201,  33  L.  Ed.  322;  National  Cash 
Register  Co.  v.  Boston,  etc..  Recorder  Co., 

156  U.  S.  502,  514,  39  L.  Ed.  511;  Gates  Iron 
Works  v:  Eraser,  153  U.  S.  332,  38  L.  Ed. 
734;  Thatcher  Heating  Co.  v.  Burtis,  121 
U.  S.  286,  30  L.  Ed.  942;  Western  Elec- 
tric Co.  V.  LaRue,  139  U.  S.  601,  606,  35 
L.  Ed.  294;  Tucker  v.  Spalding,  13  Wall. 
453,  20  L.  Ed.  515;  Haughey  v.  Lee,  151 
U.  S.  282,  38  L.  Ed.  162;  Knapp  v.  Morss, 
150  U.  S.  221,  228,  37  L.  Ed.  1059;  Blake 
V.  San  Francisco,  113  U.  S.  679,  28  L.  Ed. 
1070;  Thompson  v.  Boisselier,  114  U.  S.  1, 

29  L.  Ed.  76;  Miller  v,  Foree,  116  U.  S.  22, 
29  L.  Ed.  552;  Dreyfus  v.  Searle,  124  U. 
S.  60,  31  L.  Ed.  352;  Brown  v.  District  of 
Columbia,  130  U.  S.  87,  32  L.  Ed.  863; 
Aron  V.  Manhattan  R.  Co.,  132  U.  S.  84, 
33  L.  Ed.  272;  Watson  v.  Cincinnati,  etc., 
R.  Co.,  132  U.  S.  161,  33  L.  Ed.  295;  March- 
and  V.  Emken,  132  U.  S.  195,  33  L.  Ed.  332; 
Royer  v.  Roth,  132  U.  S.  201,  33  L.  Ed. 
322;  Hill  V.  Wooster,  132  U.  S.  693,  701, 
33  L.  Ed.  502;  Burt  v.  Evory,  133  U.  S. 
349,  33  L.  Ed.  647;  Howe  Machine  Co.  v. 
National  Needle  Co.,  134  U.  S.  388,  33  L. 
Ed.  963;  Florsheim  v.  Schilling,  137  U.  S. 
64,  34  L.  Ed.  574;  Consolidated  Roller  Mill 
Co.  V.  Walker,  138  U.  S.  124,  34  L.  Ed.  920; 
Crescent  Brewing  Co.  v.  Gottfried,  128 
U.  S.  158,  32  L.  Ed.  390;  Dreyfus  v.  Searle, 
124  U.  S.  60,  31  L.  Ed.  352:  Miller  v.  Foree, 
116  U.  S.  22,  27,  29  L.  Ed.  552;  Ryan  v. 
Hard,  145  U.  S.  241,  36  L.  Ed.  691;  Vinton 
V,  Hamilton,  104  U.  S.  485,  26  L.  Ed.  807; 
Stow  V.  Chicago,  104  U.  S.  547,  26  L.  Ed. 
816;  Piper  v.  Moon,  91  U.  S.  44,  23  L.  Ed. 
202. 

There  must  be  some  new  process  or 
some  new  machinery  to  produce  the  re- 
sult, in  order  that  the  supposed  inventor 
may  properly  have  a  patent  for  the  alleged 
improvement.  Dunbar  v.  Myers,  94  U.  S. 
187,  199,  24  L.  Ed.  34. 

"If  the  new  use  be  so  nearly  analogous 
to  the  former  one  that  the  applicability  of 
the  device  to  its  new  use  would  occur  to 
a  person  of  ordinary  mechanical  skill,  it 
is  only  a  case  of  double  use."  Mast,  etc., 
Co.  V.  Stover  Mfg.  Co.,  177  U.  S.  485,  493, 
44  L.  Ed.  856;  Potts  v,  Creager,  155  U.  S. 
597,  606,  39  L.  Ed.  275;  Hobbs  v.  Beach, 
180  U.  S.  383,  389,  45  L.  Ed.  586. 

If  the  new  use  be  analogous  to  the 
former  one,  the  court  will  undoubtedly  be 
disposed  to  construe    the     patent     more- 
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in  the  notes.**^ 

(2)  When  AppUcoHon  to  New  Use  Requires  Invention. — If  an  old  device  or 
process  be  put  to  a  new  use  which  is  not  analogous  to  the  old  one,  and  the 
adaption  of  such  process  to  the  new  use  is  of  such  a  character  as  to  require 
the  exercise  of  inventive  skill  to  produce  it,  such  new  use  will  not  be  denied 


strictly,  and  to  require  clearer  proof  of 
the  exercise  of  the  inventive  faculty  in 
adapting  it  to  the  new  use — ^particularly  if 
the  device  be  one  of  minor  importance  in 
its  new  field  of  usefulness.  Potts  v. 
Creager,  155  U.  S.  597,  606,  39  L.  Ed.  275. 

The  inventor  of  a  machine  is  entitled  to 
the  benefit  of  all  the  uses  to  which  it  can 
be  put,  no  matter  whether  he  had  con- 
ceived the  idea  of  the  use  or  not.  Rob- 
erts V.  Ryer,  91  U.  S.  150,  23  L.  Ed.  267. 

The  exercise  of  the  inventive  or  origina- 
tive faculty  is  required,  and  a  person  can- 
not be  permitted  to  select  an  existing 
form  and  simply  put  it  to  a  new  use  any 
more  than  he  can  be  permitted  to  take  a 
patent  for  the  mere  double  use  of  a  ma- 
chine. Smith  V.  Whitman  Saddle  Co.,  148 
U.  S.  674,  679,  37  L.  Ed.  606. 

It  has  been  often  held  that  the  mere 
fact  that  one  who  uses  a  patented  process 
finds  it  applicable  to  more  extended  use 
than  has  been  perceived  by  the  patentee, 
is  not  a  defense  to  a  charge  of  infringe- 
ment. It  follows  necessarily  that  the  pub- 
lic cannot  be  deprived  of  an  old  process 
because  some  one  has  discovered  that  it 
is  capable  of  producing  a  better  result, 
or  has  a  wider  range  of  use  than  was  be- 
fore known.  Lovell  Mfg.  Co.  v.  Cary,  147 
U.   S.  623,  634,  37  L.   Ed.  307. 

95.  Instances  of  analogous  or  double 
uses. — In  the  following  cases  the  new 
uses  to  which  old  devices  were  applied 
were  held  to  be  analogous  or  double  uses 
and  not  patentable:  Application  of  the 
wood  turning  art  to  manufacturing 
needles  and  awls  (Howe  Machine  Co.  v. 
National  Needle  Co.,  134  U.  S.  388,  33  L. 
Ed.  963);  the  use  of  hooks  and  lugs  to 
fasten  detachable  base  pans  to  a  stove 
(Bussey  v.  Excelsior  Mfg.  Co.,  110  U.  S. 
131,  137,  28  h.  Ed.  95);  the  use  of  a  rail- 
road car  truck  under  a  locomotive  engine 
(Pennsylvania  R.  Co.  v.  Locomotive,  etc.. 
Truck  Co.,  110  U.  S.  490,  28  L.  Ed.  222); 
a  contrivance  for  closing  the  rear  door  on 
street  cars  from  the  front  by  devices  pre- 
viously in  use  for  closing  doors  of  fur- 
naces or  sugar  refineries  (Stephenson  v. 
Brooklyn,  etc.,  R.  Co.,  114  U.  S.  149,  29 
L.  Ed,  58);  applying  the  principle  of  an 
ice  cream  freezer  to  a  device  for  preserv- 
ing fish  (Brown  v.  Piper,  91  U.  S.  37,  23 
L.  Ed.  200);  applying  a  valve  previously 
used  on  a  steam  fire  engine  on  ships  to 
a  portable  steam  fire  engine  on  land 
(Blake  v.  San  Francisco,  113  U.  S.  679,  28 
I,.  Ed.  1070);  using  a  coffee  mill  as  a 
spice  mill  (Potts  v,  Creager,  155  U.  S. 
597,  eoif  39  L.  Ed.  275) ;  applying  an  ap- 
paratus for  forcing  heated  air  into  a  flask 
to  perform  the  same  service  with  respect 
to  a  cask  (Crescent  Brewing  Co.  v.  Gott- 


fried, 128  U.  S.  158,  32  L.  Ed.  390) ;  apply- 
ing to  the  heating  of  one  or  other  liquor, 
for  the  purpose  of  ageing  it,  from  the  in- 
side of  the  cask,  an  apparatus  which  had 
been  previously  used  to  heat  other  liquids 
in  the  same  way  (Dreyfus  v,  Searle,  124 
U.  S.  60,  31  L.  Ed.  352);  applying  a  shift- 
ing device  which  operates  automatically 
to  reverse  the  action  of  a  machine,  to  a 
fulling  machine  (Royer  v.  Roth,  132  U.  S. 
201,  33  L.  Ed.  322);  applying  the  prin- 
ciples of  a  common  umbrella  to  a  skirt 
form  (Knapp  v.  Morss,  150  U.  S.  221,  37 
L.  Ed.  1059);  using  safet^r  •  break  pins  in 
connection  with  the  driving  gear  of  a 
stone  crushing  machine  (Gates  Iron 
Works  V.  Eraser,  153  U.  S.  332,  38  L.  Ed. 
734);  the  application  of  belting  to  drive 
roller  grinding  mills,  where  the  use  of 
belting  was  old  (Consolidated  Roller  Mill 
Co.  V,  Walker,  138  U.  S.  124,  34  L.  Ed. 
920);  applying  a  fuel  magazine  formerly 
used  in  an  outstanding  base  burning  stove 
to  a  fire  place  heater  (Thatcher  Heating 
Co.  V.  Burtis,  121  U.  S.  286,  30  L.  Ed. 
942);  application  of  a  cinder  notch  to  a 
cupola  furnace,  where  cinder  notches  had 
formerly  been  used  to  draw  off  cinders 
from  a  blast  fjirnace  (Vinton  v.  Hamilton, 
104  U.  S.  485,  26  L.  Ed.  807);  making 
velocipede  handles  in  a  way  in  which 
other  handles  had  formerly  been  made 
(Pope  Mfg.  Co.  V,  Gormully,  etc.,  Mfg. 
Co.,  No.  2, 144  U.  S.  238,  245,  36  L.  Ed.  420) ; 
applying  the  process  of  stamping  tobacco, 
which  was.  already  well  known,  to  the 
same  tobaccoiat  a  later  stage  in  the  proc- 
ess of  manufacture  (Miller  v.  Force,  116 
U.  S.  22,  29  L-  Ed.  552);  the  application 
of  old  devices  in  making  dash  frames  for 
vehicles,  and  in  channelling  or  recessing 
the  rail  or  bar  thereof  (Peters  v.  Hanson, 
129  U.  S.  541,  32  L.  Ed.  742;  Peters  v. 
Active  Mfg.  Co.,  129  U.  S.  530,  32  L.  Ed. 
738) ;  applying  the  ordinary  means  of  con- 
verting a  rotary  into  a  reciprocating  mo- 
tion, in  combination  with  a  windmill 
(Mast,  etc.,  Co.  v.  Stover  Mfg.  Co.,  177 
U.  S.  485,  44  I,.  Ed.  856) ;  making  the  teeth 
in  saws  or  sawplates  removable  where 
cutters  of  the  same  general  form  as  saw 
teeth,  attached  to  a  circular  disk,  and 
used  for  the  purpose  of  cutting  tongues 
and  grooves,  etc.,  were  formerly  in  use 
(Tucker  v.  Spalding,  13  Wall.  453,  20  L. 
Ed.  515);  applying  a  device  to  prevent 
horses  from  kicking  so  as  to  prevent  them 
from  interferinc:  (Haughey  v,  Lee,  151  U. 
S.  282,  38  L.  Ed.  162);  using  an  old  con- 
trivance for  lighting  the  interior  of  a  fare 
box  on  street  cars  at  night  by  using  the 
headlight  (Slawson  v.  Grand  St.  R.  Co., 
107  U.  S.  649,  27  L.  Ed.  576) ;  the  using  of 
an  additional  pane  of  glass  in  the  ordinary 
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the  merit  of  patentability .•«  The  adaption  of  the  elements  of  an  old  device  to 
a  new  use  involves  invention,  where  the  adaption  to  the  new  use  and  the  minor 
changes  required  for  that  purpose  result  in  the  establishment  of  a  practically 
new  industiy  and  is  a  decided  step  in  advance  of  any  theretofore  made.®'^ 

(3)  Chamging  Device  to  Adapt  It  to  New  Use. — ^Changes  in  the  construction 
and  operation  of  an  old  machine,  so  as  to  adapt  it  to  a  new  and  valuable  use 
which  the  old  machine  had  not,  are  patentable,  and  may  consist  either  in  a 
material  modification  of  old  devices,  or  in  a  new  and  useful  combination  of 
the  several  parts  of  the  old  machine.®® 

j.  Substitution  of  One  Material  for  Another — (1)  General  Rule. — The  sub- 
stitution of  one  material  for  another,  which  does  not  involve  change  of  method 


fare  box  of  a  street  car  opposite  the  side 
next  the  driver  (Slawsoiv  v.  Grand  St.  R. 
Co.,  107  U.  S.  649,  27  L.  Ed.  576). 

96.  When  discovery  of  new  use  requires 
invention. — Ansonia,  etc..  Copper  Cfo.  v. 
Electrical  Supply  Co.,  144  U.  S.  11,  18, 
36  L.  Ed.  327;  Lovell  Mfg.  Co.  v.  Cary, 
147  U.  S.  623,  637,  37  U  Ed.  307;  Sey- 
mour V.  Osborne,  11  Wall.  516,  20  L.  Ed. 
33;  Hobbs  v.  Beach,  180  U.  S.  383,  45  L. 
Ed.  586;  Western  Electric  Co.  v.  LaRue, 
139  U.  S.  601,  35  L.  Ed.  294;  Potts  v, 
Creager,  155  U.  S.  597,  607,  39  L.  Ed.  275; 
Phillips  V.  Page,  24  How.  164,  166,  16  L. 
Ed.  639;  Smith  v.  Goodyear,  Dental  Vul- 
canite Co.,  93  U.  S.  486,  496,  23  L.  Ed. 
952;  National  Cash  Register  Co.  v.  Bos- 
ton, etc.,  Recorder  Co.,  156  U.  S.  502,  515, 
39  L.  Ed.  511;  DuBois  v.  Kirk,  158  U.  S. 
58,  63,  39  L.  Ed.  895;  Gosling  v.  Roberts, 
106  U.  S.  39,  27  L.  Ed.  61;  Smith  v.  Whit- 
man Saddle  Co.,  148  U,  S.  674,  679,  37  L. 
Ed.  606;  Blake  v.  San  Francisco,  113  U.  S. 
679, '682,  28  I^.  Ed.  1070;  Potts  v.  Creager, 
155  U.  S.  597,  608,  39  L.  Ed.  275. 

The  promotion  of  an  old  device,  such, 
for  instance,  as  a  torsional  spring,  to  a 
new  sphere  of  action,  in  which  it  performs 
a  new  function,  involves  invention.  West- 
ern Electric  Co.  v.  LaRue,  139  U.  S.  601, 
606,  35  L.  Ed.  294. 

The  employment  in  a  cash  register  of  the 
mechanism  formerly  used  to  ring  the  bell 
and  open  the  drawer,  to  attain  a  more  per- 
fect action  of  the  indicators,  is  not  a  mere 
case  of  double  use,  for  invention  was  in- 
volved in  the  conception  though  only 
mechanical  skill  was  necessary  to  adopt 
the  contrivance  to  its  new  use.  National 
Cash  Register  Co.  v.  Boston,  etc.,  Recor- 
der Co.,  156  U.  S.  502,  514,  39  L.  Ed.  511. 

Although  the  mechanism  of  a  device  be 
analogous  to  that  employed  in  prior  de- 
vices, the  results  may  be  so  important, 
and  the  ingenuity  displayed  to  bring  them 
about  be  such  as  to  merit  protection  as  an 
invention.  National  Cash  Register  Co. 
V.  Boston,  etc..  Recorder  Co.,  156  U.  S. 
502,  515,  39  L.  Ed.  511. 

In  an  inventioij  for  an  improvement  in 
the  manufacture  of  hydrogen  peroxide, 
where  both  the  formula  and  the  apparatus 
are  old,  it  does  not  constitute  invention  to 
stir,  by  a  well-known  and  simple  mechan- 
ical device,  what  had  before  been  stirred 


by  hand.  Marchand  v,  Emken,  132  U.  S. 
195,  199,  33  L.   Ed.  332. 

Although  waste  ways  were  a  common 
and  well-known  method  of  relieving  the 
pressure  of  water  upon  dams,  by  drawing 
off  the  water  from  the  pond  above,  the 
invention  of  an  open  sluice,  so  arranged 
relatively  to  the  dam  that  the  water  not 
required  to  support  the  leaves  escapes 
and  relieves  the  dam  of  all  unnecessary 
pressure,  was  the  application  of  an  old 
device  to  meet  a  novel  exigency  and  to 
subserve  a  new  purpose.  DuBois  v.  Kirk, 
158  U.  S.  58,  63,  39  L.  Ed.  895. 

If,  in  case  of  design  patents,  the  selec- 
tion and  adaptation  of  an  existing  form  is 
more  than  the  exercise  of  the  imitative 
faculty  and  the  result  is  in  effect  a  new 
creation,  the  design  may  be  patentable. 
Smith  V.  Whitman  Saddle  Co.,  148  U.  S. 
674,  679,  37  L.  Ed.  606. 

97.  What  constitutes  "invention"  in  this 
sense.-— Hobbs  v.  Beach,  180  U.  S.  383,  392, 
45  L.  Ed.  586. 

98.  Changing  machine  to  adapt  it  to 
new  use. — Seymour  v.  Osborne,  11  Wall. 
516,  20  ly.  Ed.  33;  Phillips  v.  Page,  24  How. 
164,  166,  16  L.  Ed.  639;  Smith  v.  Goodyear 
Dental  Vulcanite  Co.,  93  U.  S.  486,  496,  23 
L.  Ed.  952. 

Particular  changes  may  be  made  in  the 
construction  and '  operation  of  an  old  ma- 
chine so  as  to  adapt  it  to  a  new  and  valu- 
able use  not  known  before,  and  to  which 
the  old  machine  had  not  been,  and  could 
not  be,  applied  without  those  changes, 
and,  under  those  circumstances,  if  the  ma- 
chine, as  changed  and  modified,  produces 
a  new  and  useful  result,  it  may  be  pat- 
ented, and  the  patent  will  be  upheld  under 
existing  laws.  Seymour  v.  Osborne,  11 
Wall.  516,  648,  20  L.  Ed.  33;  Phillips  v. 
Pasre,  24  How.  164,  166,  16  L.  Ed.  639. 

Such  a  change  in  an  old  machine  may 
consist  merely  of  a  new  and  useful  com- 
bination of  the  several  parts  of  which  the 
old  machine  is  composed,  or  it  may  con- 
sist of  a  material  alteration  or  modification 
of  one  or  more  of  the  several  devices 
which  entered  into  its  construction,  and 
whether  it  be  the  one  or  the  other,  if  the 
change  of  construction  and  operation  ac- 
tually adapts  the  machine  to  a  "new  and 
valuable  use  not  known  before,  and  it  ac- 
tually produces  a  new  and  useful  result. 
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nor  develop  novelty  of  use,  even  though  it  may  result  in  a  superior  article,  is 
not  necessarily  a  patentable  invention.^^ 


then  a  patent  may  be  granted  for  the 
same,  and  it  will  be  upheld  as  a  patent- 
able improvement.  Seymour  v,  Osborne, 
11  Wall.  516,  548,  20  L.  Ed.  33. 

as.  Substitution  of  one  material  for  an- 
other-—Florsheim  v.  Schilling,  137  U.  S. 
64,  76,  34  L.  Ed.  574;  Hotchkiss  v.  Green- 
wood, 11  How.  248,  13  L.  Ed.  683;  Hicks 
V.  Kelsey,  18  Wall.  670,  21  L.  Ed.  852; 
Tcrhune  v.  Phillips,  99  U.  S.  592,  25  L. 
Ed.  293;  Gardner  v.  Herz,  118  U.  S.  180, 
30  L.  Ed.  158;  Brown  v.  District  of  Co- 
lumbia, 130  U.  S.  87,  32  L.  Ed.  863;  Dun- 
bar r.  Myers,  94  U.  S.  187,  198,  24  L.  Ed. 
34;  Leggett  v.  Standard  Oil  Co.,  149  U. 
S.  287.  297,  37  'U  Ed.  737;  Smith  v,  Good- 
year Dental  Vulcanite  Co.,  93  U,  S.  486, 
495,  23  L.  Ed.  952;  Shenfield  t/.  Nasha- 
wannuck  Mfg.  Co.,  137  U.  S.  56,  59,  34  L. 
Ed.  573;  Heald  v.  Rice,  104  U.  S.  737,  26 
L  Ed.  910;  Potts  V.  Creager,  155  U.  S. 
597,  608,  39  L.  Ed.  275;  Underwood  v, 
Gcrber,  149  U.  S.  224,  229,  37  L.  Ed.  710; 
Brigham  v.  Coffin,  149  U.  S.  557,  562,  37 
L  Ed.  845. 

There  was  no  patentable  novelty  or  in- 
vention, in  view  of  the  earlier  patents  and 
publications  put  in  evidence,  in  applying  an 
existing  coloring  substance  to  paper.  Un- 
derwood V,  Gerber,  149  U.  S.  224,  229,  37 
L  Ed.  710;  Brigham  v.  Coffin,  149  U.  S. 
557,  562,  37   L.   Ed.  845. 

The  substitution  of  metal  for  wood  was 
destitute  both  of  patentable  invention  and 
utility.  Terhune  v.  Phillips,  99  U.  S.  592. 
25  L.  Ed.  293.- 

The  substitution  of  wood  or  wood 
strengthened  with  iron  for  iron  alone,  is 
not  invention  in  the  sense  of  the  patent  act, 
and  therefore  is  not  the  subject  of  a  pat- 
ent. Hicks  V.  Kelsey,  18  Wall.  670,  21  L. 
Ed.  852;  Dunbar  v.  Myers,  94  U.  S.  187, 
19S.  24  L.  Ed.  34, 

The  substitution  of  a  well-known  por- 
celain door  knob  for  a  clay  knob,  in  com- 
bination with  a  particular  shank,  is  not 
invention.  Hotchkiss  v.  Greenwood,  11 
How.  248,  13  L.  Ed.  683. 

Substitution  for  flat  for  round  cord. — 
It  does  not  involve  invention  "to  make  a 
suspender  end  of  flat  cord  in  substantially 
the  same  way  that  suspender  ends  of  round 
cord  had  been  made,  and  in  substantially 
the  same  way  in  which  flat  button  ends 
had  been  made  for  the  purpose  of  fasten- 
in»  or  securing  other  articles  of  wearing 
apparel  than  trousers."  The  connection 
of  the  end  to  the  attaching  piece  gave  no 
patentable  character  to  the  loop  and  was 
old,  as  was  the  attachment  to  the  buckle, 
nor  was  any  new  mode  of  operation  pro- 
duced by  the  combination  of  the  devices 
in  this  article.  Shenfield  v.  Nashawannuck 
Mf^.  Co.,  137  U.  S.  56,  59,  34  L.  Ed.  573. 

Substitution  of  wood  for  stone  or  other 
nttteriaL— -A  wood  pavement  "composed 
ot  blocks,  each  side  having  a  single  plain 


surface  and  one  or  more  of  the  sides  be- 
ing inclined,  and  the  blocks  being  so  laid 
on  their  larger  ends  as  to  form  wedge- 
shaped  grooves  or  spaces  to  receive  con- 
crete or  other  suitabk  filling,"  was  not 
patentable,  where,  prior  to  that  time,  pave- 
ments had  been  made  in  a  similar  way  out 
of  other  material.  Brown  v.  District  of 
Columbia,  130  U.  S.  87,  99,  32  L.  Ed. 
863. 

Substitution  of  a  paper  for  linen. — The 
object  in  turning  down  a  collar  on  a  curved 
line  instead  of  a  straight  line  is  precisely 
the  same,  whether  the  collar  be  all  paper,, 
paper  and  linen,  or  all  linen.  Hence^ 
where  it  appeared  that  linen  collars  had 
been  turned  over  on  a  curved  line,  to  pre- 
vent wrinkling,  and  to  afford  space  for 
the  cravat,  held,  that  it  was  not  patentable 
to  apply  the  same  mode  of  turning  down 
to  collars  of  paper  or  paper  and  linen. 
Collar  Co.  v.  Van  Dusen,  23  Wall.  530,  23 
L.  Ed.  128. 

It  appearing  that  the  collars  made  by 
Evans,  apart  from  the  paper  composing 
them,  were  identical  in  form,  structure, 
and  arrangement  with  collars  previously 
made  of  linen  paper  of  different  quality, 
and  of  other  fabrics,  and  that  Evans  did 
not  invent  the  special  paper  used  by  him, 
nor  the  process  by  which  it  was  obtained, 
held,  that  he  was  not  entitled  to  a  patent 
for  the  collars  as  a  new  manufacture. 
Collar  Co.  v.  Van  Dusen,  23  Wall.  530,  2a 
L.   Ed.  128. 

New  material  for  chair  bottoms. — ^The 
fabric  being  old,  the  suggestion  to  con- 
struct chair  seats  out  of  it  being  old,  the 
shaping  of  it  in  a  former  being  old,  the 
perforation  of  the  seat  for  ventilation  and 
ornamentation  being  old,  and  the  giving 
of  a  concave  shape  to  a  wooden  seat  by 
pressure  being  old,  there  cannot,  in  view 
of  the  disclaimers  in  the  second  reissue, 
be  anything  patentable  in  the  structure. 
It  was  convenient  to  sell  and  convenient 
to  buy,  and  commercially  a  good  article. 
But  a  patent  cannot  be  taken  out  for  an 
article,  old  in  purpose  and  shape  and  mode 
of  use,  when  made  for  the  first  time  out 
of  an  existing  material,  and  with  accom- 
paniments before  applied  to  such  an  ar- 
ticle, merely  because  the  idea  has  oc- 
curred that  it  would  be  a  good  thing  to 
make  the  article  out  of  that  particular  old 
material.  Gardner  v.  Herz,  118  U.  S.  180, 
192,   30  L.   Ed.   158. 

Use  of  glue  in  liquid  instead  of  dry 
state. — The  claim  of  invention  was  that 
previous  to  the  discovery  the  process  in 
lining  barrels  with  glue  had  been  to  melt 
the  dried  glue  of  commerce  and.  pour  it 
into  a  barrel,  close  up  the  barrel,  and  roll 
it  around  until  the  inside  surface  thereof 
was  thoroughly  coated;  and  that  the  dis- 
covery made  it  cheaper  for  the  oil  people 
to  manufacture  their  own  glue  and  use  it 
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(2)  Material  Performing  New  Function  or  Accomplishing  New  Result — But 
the  substitution  of  one  material  for  another  may  involve  invention.  This  has 
been  held  to  be  true  where  the  patent  claimed  is  one  for  the  material  used,  and 
it  has  a  different  result  from  that  formerly  in  use,^  and  where  the  substituted 
material  performs  a  different  function  or  has  different  capabilities  from  the 
old.2 

k.  Substitution  of  Equivalents, — ^A  change  in  an  existing  machine  or  device 


in  the  same  manner,  but  before  it  had 
been  dried.  This  use  of  the  liquid  glue 
before  drying  differed  in  no  essential  re- 
spect from  the  use  of  the  liquid  glue  which 
had  been  obtained  by  melting  the  dried 
glue  of  commerce,  and  certainly  does  not 
rise  to  the  dignity  of  invention.  It  would 
have  occurred,  and  did  occur,  as  the  testi- 
mony shows,  to  manufacturers  of  glue 
where  there  was  occasion  or  necessity  for 
using  glue  in  large  quantities.  The  al- 
leged invention  was  properly  held  by  the 
court  below  to  be  a  commercial  suggestion 
that  would  naturally  occur  to  any  one 
engaged  largely  in  the  use  of  glue.  Leg- 
gett  V.  Standard  Oil  Co.,  149  U.  S.  287, 
295,  37  L.  Ed.  737. 

It  being  thus  clearly  established  that 
the  use  of  liquid  glue  was  well  known  to 
glue  manufacturers  and  oil  refiners,  and 
had  been  actually  applied  in  the  very  way 
and  for.  the  very  purposes  described  by 
the  complainant,  long  before  the  date  of 
his  alleged  invention,  it  is  too  clear  for 
discussion  that  he  could  have  no  valid 
patent  which  would  cover  a  process  for 
using  liquid  glue  for  coating  or  sizing 
purposes  as  a  new  discovery  or  invention. 
Leggett  V.  Standard  Oil  Co.,  149  U.  S. 
287,  297,  37  L.  Ed.  737. 

Insulating  material. — A  patent  for  in- 
sulation for  electric  wires  to  prevent  copi- 
bustion  which  differs  from  a  covering  pre- 
viously used  on  such  wires,  but  which  was 
not  used  to  prevent  combustion  and  was 
probably  not  known  to  have  that  effect, 
involves  no  invention,  where  both  proc- 
esses consist  of  layers  of  paint  and  braid, 
and  the  only  difference  between  the  proc- 
esses is  that  in  the  one  the  second  braid 
was  put  on  before  the  previous  coat  of 
paint  was  dry,  and  in  the  other  the  coat 
of  paint  was  dried  before  the  second  braid 
was  put  on.  Ansonia,  etc..  Copper  Co.  v. 
Electrical  Supply  Co.,  144  U.  S.  11,  16,  36 
L.  Ed.  327. 

1.  Patent  for  material. — Magowan  v. 
New  York,  etc..  Packing  Co.,  141  U.  S. 
332,  35  L.  Ed.  781;  Gandy  v.  Main  Belting 
Co.,  143  U.  S.  587,  36  L.  Ed.  272.  See, 
also.  Hicks  v.  Kelsey,  18  Wall.  670,  21  L. 
Ed.  852;  Potts  v.  Creager,  155  U.  S.  597, 
609,  39   L.   Ed.   275. 

A  patent  for  canvas  belting  for  machin- 
ery made  out  of  thin  hard  woven  canvas, 
the  warp  of  which  was  stouter  than  the 
weft,  saturated  with  oil,  the  peculiar  fea- 
ture of  its  structure  equalizing  the  strain 
on  all  parts  of  the  belt,  constitutes  inven- 
tion, and  is  not  such  as  would  have  oc- 
curred to  an-  ordinary  mechanic.     In  order 


to  make  such  belt,  one  must  have  been 
familiar  not  only  with  the  impossibility 
of  making  a  practicable  belt  out  of  ordi- 
nary canvas,  but  with  a  method  of  over- 
coming the  difficulty.  Gandy  v.  Main 
Belting  Co.,  143  U.  S.  587,  36  L.  Ed.  272. 

A  patent  for  piston  rod  packing  consist- 
ing of  alternate  layers  of  canvas  and 
india  rubber,  the  canvas  being  cut  bias,  and 
vulcanized  into  one  homogenous  mass, 
which  is  itself  vulcanized  to  a  rubber 
backing  of  pure  gum  free  from  layers  of 
canvas,  the  idea  of  the  rubber  backmg  be- 
ing to  increase  the  elasticity  of  the  back- 
ing so  that  a  tight  joint  may  result,  is  a 
patentable  invention,  although  packing 
made  of  alternate  layers  of  canvas  and 
india  rubber,  or  made  of  canvas  rolled 
around  a  rubber  core,  were  already  in  use. 
Magowan  v.  New  York,  etc.,  Packing  Co., 
141  U.  S.  332,  35  L.  Ed.  781. 

2.  Material  with  new  functions  or  capa- 
bilities.— Smith  V.  Goodyear  Dental  Vul- 
canite Co.,  93  U.  S.  486,  23  L.  Ed.  952; 
Gosling  V.  Roberts,  106  U.  S.  39,  27  L.  Ed. 
61;  Potts  V.  Creager,  155  U.  S.  597,  609, 
39  L.  Ed.  275. 

The  use  of  hard  rubber  in  lieu  of  the 
materials  previously  used  fof  a  plate  for 
holding  artificial  teeth,  or  such  teeth  and 
gums,  is  a  superior  product,  having  capa- 
bilities and  performing  functions  which 
diflFer  from  anything  preceding  it,  and 
which  cannot  be  ascribed  to  mere  mechan- 
ical skill,  but  is  to  be  justly  regarded  as 
the  results  of  inventive  efforts,  as  making 
the  manufacture  of  which  they  are  attri- 
butes a  novel  thing  in  kind,  and,  conse- 
quently, patentable  as  such.  Smith  v. 
Goodyear  Dental  Vulcanite  Co.,  93  U.  S. 
486,  23  L.  Ed.  952. 

A  patent  for  a  combined  step  cover, 
wheel  fender,  and  door  holder,  for  car- 
riages is  patentable,  even  though  a  device 
of  the  same  shape  formerly  was  in  use 
which  served  as  a  wheel  cover  and  fender, 
but  which,  because  it  was  not  made  out 
of  flexible  material,  did  not  operate  as  a 
door  holder.  Gosling  v.  Roberts,  106  U. 
S.  39,  27  L.   Ed.  61. 

A  device  for  polishing  boards,  which 
consists  of  a  cylinder,  provided  on  its 
periphery  with  a  series  of  projecting  glass 
bars,  fitted  into  longitudinal  grooves,  does 
not  anticipate  a  device  in  which  steel  bars 
are  substituted  for  glass,  for  a  purpose 
wholly  different  from  that  for  which  they 
had  been  employed,  where  the  new  ma- 
chine secured  a  new  and  valuable  result. 
Potts  V.  Creagor,  155  U.  S.  597,  608,  39  L. 
Ed.  275. 
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made  by  the  substitution  of  known  equivalents  for  the  parts  of  the  old  machine 
which  are  not  substantially  reproduced  does  not  constitute  invention,  nor  en- 
title the  originator  to  a  patent.^ 

1.  Omission  of  Minor  or  Immaterial  Features. — The  omission  of  minor  or  im- 
material features  of  an  old  device,  does  not  involve  invention,  nor  make  the 
new  devices  with  the  omitted  features  patentable.* 

m.  Combination  of  Old  Elements. — It  is  well  settled  that  a  combination  of 
old  elements  may  be  patentable.®     But  in  order  for  a  patent  to  issue  for  a  com- 


8.  Substitution  of  equivalents.— Smith 
V.  Nichols,  21  Walk  112,  115,  22  L.  Ed. 
566;  Dunbar  v.  Myers,  94  U.  S.  187,  199, 
24  L.  Ed.  34;  Stephenson  v.  Brooklyn, 
etc.,  R.  Co.,  114  U.  S.  149,  29  L.  Ed.  58; 
O'Reilly  v.  Morse,  15  How.  62,  14  I^.  Ed. 
601;  Hartshorn  v.  Saginaw  Barrel  Co.,  119 
U.  S.  664,  30  L.  Ed.  539;  Sargent  v.  Cov- 
ert, 152  U.  S.  516,  38  L.  Ed.  536;  Lehigh 
Valley  R.  Co.  v.  Kearney,  158  U.  S.  461, 
39  L.  Ed.  1055;  DuBois  v.  Kirk,  158  U.  S. 
58,  39  L.  Ed.  895;  Marchand  v.  Emken, 
132  U.  S.  195,  33  L.  Ed.  332;  Hoyt  v. 
Home,  145  U.  S.  302,  36  L.  Ed.  713; 
Clough  V.  Manufacturing  Co.,  106  U.  S. 
ITS.  27  L.  Ed.  138. 

Where  an  invention  for  a  shade  roller 
by  which  the  pawl  and  ratchet  were  upon 
the  roller  in  such  a  way  as  to  allow  the 
roller  to  be  removed  from  its  bracket 
without  permitting  the  spring  to  unwind 
had  become  public  property,  there  was  no 
invention  in  a  patent  for  a  shade  roller  in 
which  the  pawl  was  described  as  acting 
substantially  at  right  angles  with  the 
ratchet  or  notched  hub,  which  was  sub- 
stantially an  equivalent  for  the  other  first 
patent  Hartshorn  v.  Saginaw  Barrel  Co., 
119  U.  S.  664,  30  L.  Ed.  539. 

What  constitutes  an  equivalent. — See 
post.  "What  Constitutes,"  XIII,  A,  2,  a, 
(2),  (e),  cc. 

4.  Omission  of  minor  features. — Na- 
tional Hat  Pouncing  Machine  Co.  v.  Red- 
den, 148  U.  S.  482,  37  L.  Ed.  529;  McClain 
V.  Ortmayer,  141  U.  S.  419,  35  L.  Ed.  800. 

The  omission  of  the  feed  roll  in  a  hat 
pouncing  machine  does  not  involve  inven- 
tion where  the  hat  support  and  pouncing 
cylinder  of  the  former  patent  will  accom- 
plish practically  the  same  functions  as  the 
^ter  device,  though  not  so  perfectly.  Na- 
tional Hat  Pouncing  Machine  Co.  v.  Hed- 
den,  148  U.  S.  482,  489,  37  L.  Ed.  529. 

One  who  has  already  invented  a  sweat 
pad  for  horses*  collars  which  fastens  to 
the  collar  by  means  of  double  roll  springs 
embracing  both  the  fore  and  after  wales 
of  the  collar  is  not  entitled  to  a  patent 
for  a  sweat  pad  which  fastens  to  the  front 
roll  with  wire  only,  as  discarding  the  after 
roll  does  not  involve  invention.  McClain 
r.  Ortmayer,  141  U.  S.  419,  35  L.  Ed.  800. 

5.  Combinations. — Richards  v.  Chase 
Elevator  Co.,  159  U.  S.  477,*  40  L.  Ed.  225; 
Office  Specialty  Mfg.  Co.  v.  Fenton  Me- 
tallic Mfg.  Co.,  174  U.  S.  492,  43  L.  Ed. 
1058;  Gould  V.  Rees,  15  Wall.  187,  21  L. 
Ed.  39;    Loom  Co.  v.  Higgins,  105  U.  S. 


580,  26  L.  Ed.  1177;  Knapp  v.  Morss,  150 
U.  S.  221,  227,  37  L.  Ed.  1059;  Hailes  v. 
Van  Wormer,  20  Wall.  353,  22  L.  Ed.  241; 
Reckendorfer  v.  Faber,  92  U.  S.  347,  23 
L.  Ed.  719;  Phillips  v.  Detroit,  111  U.  S. 
604,  28  L.  Ed.  532;  Brinkerhoff  v.  Aloe, 
146  U.  S.  515,  36  L.  Ed.  1068;  Palmer  v. 
Corning,  156  U.  S.  342,  39  L.  Ed.  445; 
Carnegie  Steel  Co.  v.  Cambria  Iron  Co., 
185  U.  S.  403,  446,  46  L.  Ed,  968;  Comput- 
ing Scale  Co.  v.  Automatic  Scale  Co.,  204 
U.  S.  609,  616,  51  L.  Ed.  645;  Wicke  v. 
Ostrum,  103  U.  S.  461,  26  L.  Ed.  409; 
Pickering  v,  McCullough,  104  U.  S.  310, 
26  L.  Ed.  749;  Thatcher  Heating  Co.  v. 
Burtis,  121  U.  S.  286,  30  L.Ed.  942;  Potts 
V.  Creager,  155  U.  S.  597,  608,  39  L.  Ed. 
275;  Gill  V,  Wells,  22  Wall.  1,  14,  22  L. 
Ed.  699;  Prouty  v.  Draper,  16  Pet.  336, 
341,  10  L.  Ed.  985;  Vance  v.  Campbell,  1 
Black  427,  428,  17  L.  Ed.  168;  Fuller  v, 
Yentzer,  94  U.  S.  288,  297,  24  L.  Ed.  103; 
Cantrell  v.  Wallick,  117  U.  S.  689,  29  L. 
Ed.  1017;  Seymour  v,  Osborne,  11  Wall. 
516,  20  L.  Ed.  33;  Beecher  Mfg.  Co.  v, 
Atwater  Mfg.  Co.,  114  U.  S.  523,  29  L.  Ed. 
232;  Stephenson  %k  Brooklyn,  etc.,  R.  Co., 
114  U.  S.  149,  29  L.  Ed.  58;  Busell  Trim- 
mer Co.  V.  Stevens,  137  U.  S.  423,  34  L. 
Ed.  719;  Bussey  v.  Excelsior  Mfg.  Co.,  110 
U.  S.  131,  28  L.  Ed.  95;  Krementz  v.  The 
S.  Cottle  Co.,  148  U.  S.  556,  37  L.  Ed.  558; 
Consolidated  Safety-Valve  Co.  v.  Crosby 
Steam  Gauge  Valve  Co.,  113  U.  S.  157,  28 
L.  Ed.  939;  Magowan  v.  New  York,  etc.. 
Packing  Co.,  141  U.  S.  332,  35  L.  Ed.  781; 
The  Barbed  Wire  Patent,  143  U.  S.  275, 
36  L.  Ed.  154;  Gandy  v.  Main  Belting  Co., 
143  U.  S.  587,  36  L.  Ed.  272. 

A  combination  of  old  elements  so  as  to 
produce  the  new  machine,  capable  of  per- 
forming a  new  task,  is  patentable.  Wicke 
V.   Ostrum,  103  U.  S.  461,  26  L.  Ed.  409. 

A  defense  to  an  infringement  suit 
based  on  the  theory  that  a  patent  cannot 
be  valid  unless  it  is  new  in  all  its  elements 
as  well  as  in  the  combination,  if  it  is  for 
a  combination,  cannot  be  maintained.  If 
it  were  sound  no  patent  for  an  improve- 
ment on  a  known  contrivance  or  process 
could  be  valid.  And  yet  the  great- majority 
of  patents  are  for  improvements  in  old 
and  well-known"  devices,  or  on  patented 
inventions.  Changes  in  the  construction 
of  an  old  machine  which  increase  its  use- 
fulness are  patentable.  Cantrell  v.  Wal^ 
lick,  117  U.  S.  689,  694,  29  L.  Ed.  1017; 
Seymour  v.  Osborne,  11  Wall.  516,  20  L. 
Ed.  33. 
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bination  of  old  elements  it  must  either  accomplish  a  new  result,®  or  an  old  result,, 
in  a  cheaper  or  otherwise  more  advantageous  way,"^  and  the  advantage  thus 
accruing  must  be  due  to  the  joint  and  co-operating  action  of  all  the  old  ele- 
ments.®   An  aggregation  of  old  elements,  each  working  out  its  own  eflfect,  and 


^.  Necessity  for  accomplishment  of  new 
result — Richards  v.  Chase  Elevator  Co., 
159  U.  S.  477,  40  L.  Ed.  225;  Office  Spe- 
cialty Mfg.  Co.  V.  Fenton  Metallic  Mfg. 
Co.,  174  U.  S.  492,  43  L.  Ed.  1058;  I^oom 
Co.  V,  Higgins,  105  U.  S.  580,  26  L.  Ed. 
1177;  Knapp  v.  Morss,  150  U.  S.  221,  227, 
37  L.  Ed.  1059;  Hailes  v.  Van  Wormer, 
20  Wall.  353,  22  L.  Ed.  241;  Reckendorfer 
V.  Faber,  92  U.  S.  347,  23  L.  Ed.  719; 
Phillips  V.  Detroit,  111  U.  S.  604,  28  L.  Ed. 
532;  Potts  V.  Creager,  155  U.  S.  597,  608, 
39  L.  Ed.  275;  Prouty  v.  Draper,  16  Pet. 
336,  341,  10  L.  Ed.  985;  Vance  v.  Camp- 
bell, 1  Black  427,  428,  17  L.  Ed.  168;  Fuller 
V.  Yentzer,  94  U.  S.  288,  297,  24  L.  Ed.  103; 
Stephenson  v.  Brooklyn,  etc.,  R.  Co.,  114 
U.  S.  149,  29  L.  Ed.  58;  Brinkerhoff  v. 
Aloe,  146  U.  S.  515,  36  L.  Ed.  1068;  Palmer 
V.  Corning,  156  U.  S.  342,  39  L.  Ed.  445; 
Carnegie  Steel  Co.  v.  Cambria  Iron  Co., 
185  U.  S.  403,  446.  46  L.  Ed.  968;  Com- 
puting Scale  Co.  v.  Automatic  Scale  Co., 
204  U.  S.  609,  616,  51  L.  Ed.  645;  Picker- 
ing V.  McCullough,  104  U.  S.  310,  26  L.  Ed. 
749;  Burt  v.  Evory,  133  U.  S.  349,  33  L- 
Ed.  647;  Mosler  Safe,  etc.,  Co.  v.  Mosler, 
127  U.  S.  354,  361,  32  U  Ed.  182;  Peters  v, 
Hanson,  129  U.  S.  541,  32  L.  Ed.  742. 

"The  -  combination,  to  be  patentable," 
said  Mr.  Justice  Hunt,  in  Reckendorfer  v. 
Faber,  92  U.  S.  347,  357,  23  L.  Ed.  719, 
"must  produce  a  different  force  or  ef- 
fect, or  result,  in  the  combined  forces  or 
processes,  from  that  given  by  their  sep- 
arate parts.  There  must  be  a  new  re- 
sult produced  by  their  union;  if  not  so, 
it  is  only  an  aggregation  of  separate  ele- 
ments." Pickering  v.  McCullough,  104  U. 
S.  310,  318,  26  L.   Ed.   749. 

It  is  not  invention  to  combine  old  de- 
vices into  a  new.  article  without  produc- 
ing any  new  mode  of  operation.  Burt  v. 
Evory,  133  U.  S.  349,  359,  33  L.  Ed.  647; 
Stimpson  v.  Woodman,  10  Wall.  117,  19 
L.  Ed.  866;  Heald  v.  Rice,  104  U.  S.  737, 
26  L.  Ed.  910;  Hall  v.  Macneale,  107  U. 
S.   90,  27   L.   Ed.   367. 

Unless  the  combination  accomplishes 
some  new  result,  the  mere  multiplicity  of 
elements  does  not  make  it  patentable.  So 
long  as  each  element  performs  some  old 
and  well-known  function,  the  result  is  not 
a  patentable  combination,  but  an  aggrega- 
tion of  elements.  Indeed,  the  multiplicity 
of  elemeats  may  go  on  indefinitely  with- 
out creating  a  patentable  combination,  un- 
less by  their  collocation  a  new  result  be 
produced.  Richards  v.  Chase  Elevator 
Co.,  158  U.  S.  299,  302,  39  L.  Ed.  991. 

A  patent  for  a  device  in  which  it  is 
manifest  that  every  element  of  the  combi- 
nation is  found  in  some  prior  device,  is  in- 
valid for  lack  of  invention  w^hen  the  re- 
sults also  are  old  and  no  new  function  is 


evolved  from  the  combination.  Office 
Specialty  Mfg.  Co.  v..  Fenton  Metallic 
Mfg.  Co.,  174  U.  S.  492,  497,  43  L.  Ed.  1058. 

It  may  be  laid  down  as  a  general  rule, 
though  perhaps  not  an  invariable  one,  that 
if  a  new  combination  and  arrangement  of 
known  elements  produce  a  new  and  bene- 
ficial result,  never  attained  before,  it  is  evi- 
dence of  invention.  Loom  Co.  v.  Higgins, 
105  U.  S.  580,  581,  26  L.  Ed.  1177;  Potts  v. 
Greager,  155  U.  S.  597,  608,  39  L.  Ed.  275; 
Carnegie  Steel  Co.  v.  Cambria  Iron  Co., 
185  U.  S.  403,  446,  46  L.  Ed.  968;  Knapp  v. 
Morss,  150  U.  S.  221,  227,  37  L.  Ed.  1059. 

It  is  a  new  and  useful  result  to  make  a 
loom  "produce  fifty  yards  a  day  when  it 
never  before  had  produced  more  than 
forty;  and  a  combination  of  elements  by 
which  this  was  effected,  even  if  those  ele- 
ments were  separately  known  before,  was 
invention  sufficient  to  form  the  basis  of  a 
patent.  Loom  Co.  v.  Higgins,  105  U.  S. 
580,  591,  26  L.  Ed.  1177. 

In  an  improvement  in  frames  for  hori- 
zontal engines,  the  only  invention  being 
in  the  combination  of  a  cylindrical  guide 
and  trough,  where  each  performs  practi- 
cally the  same  functions  as  in  prior  pat- 
ents and  no  new  and  valuable  result  is  ac- 
complished, a  patent  therefor  cannot  be 
sustained.  Wright  v.  Yuengling,  155  U.  S. 
47,  53,  39  L.  Ed.  64. 

7.  Cheapening  old  result. — Stephenson  v. 
Brooklyn,  etc.,  R.  Co.,  114  U.  S.  149,  157, 
29  L.  Ed.  58. 

But  a  combination  in  a  corset  of  prior 
inventions  secured  and  put  into  use  by 
prior  patents,  making  it  a  superior  and 
cheaper  article,  is  not  of  itself  a  patentable 
invention.  Florsheim  v.  Schilling,  137  U. 
S.  64,  77,  34  L.   Ed.   574. 

Increasing  effectiveness  of  machine. — A 
new  combination  of  known  devices, 
whereby  the  effectiveness  of  a  machine  is 
increased,  may  be  the  subject  of  a  patent. 
Cantrell  v.  Wallick,  117  U.  S.  689,  694,  29 
L.  Ed.  1017;  Loom  Co.  v.  Higgins,  105 
U.  S.  580,  26  L.  Ed.  1177";  Hailes  v.  Van 
Wormer,  20  Wall.  353,  22  L.  Ed.  241. 

8.  New  result  must  be  due  to  co-opera- 
tion of  elements. — Pickering  v.  McCul- 
lough, 104  U.  S.  310,  26  L.  Ed.  749;  Hailes 
V.  Van  Wormer,  20  Wall.  353,  22  L.  Ed. 
241;  Brinkerhoff  v.  Aloe,  146  U.  S.  515, 
516,  36  L.  Ed.  1068;  Palmer  v.  Coming, 
156  U.  S.  342,  344,  39  L.  Ed.  445;  Phillips 
V.  Detroit,  111  U.  S.  604,  28  L.  Ed.  532; 
Richards  v.  Chase  Elevator  Co.,  159  U. 
S.  477,  40  L.  Ed.  225;  Burt  v.  Evory,  133 
U.  S.  349,  33  L.  Ed.  647;  Reckendorfer  v. 
Faber,  92  U.  S.  347,  23  L.  Ed.  719;  Busell 
Trimmer  Co.  v.  Stevens,  137  U.  S.  423,  34 
L.  Ed.  719;  Stephenson  v,  Brooklyn,  etc., 
R.  Co.,  114  U.  S.  149,  157,  29  L.  Ed.  58; 
Beecher   Mfg.   Co.  v.   Atwater   Mfg.   Co., 
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performing  the  same  service  that  it  performed  before  being  joined  with  the 
others,  without  securing  a  new  and  useful  result,  as  the  product  of  the  com-- 
bination,  does  not  involve  patentable  invention.*  Merely  bringing  old  devices 
into  juxtaposition,  and  there  allowing  each  to  work  out  its  own  effect,  without 


114  U.  S.  523,  29  L.  Ed.  232;  Preston  v, 
Manard,  116  U.  S.  661,  29  L.  Ed.  736;  Le- 
Roy  V.  Tatham,  14  How.  156,  14  L.  Ed. 
367;  Florsheim  v.  Schilling,  137  U.  S.  64, 
34  L.  Ed.  574. 

**If  several  old  devices  are  so  put  to- 
gether as  to  produce  even  a  better  ma- 
chine or  instrument  than  was  formerly 
in  use,  but  each  of  the  old  devices  does 
what  it  had  formerly  done  in  the  instru- 
ment or  machine  from  which  it  was  bor- 
rowed and  in  the  old  way,  without  uniting 
with  other  old  devices  to  perform  any 
joint  function,  it  seems  that  the  combina- 
tion is  not  patentable.  Hailes  v.  Van 
Wormer,  20  Wall.  353,  22  L.  Ed.  241; 
Reckendorfer  v.  Faber,  92  U.  S.  347,  23 
L.  Ed.  719."  Brinkerhoff  v.  Aloe,  146  U. 
S.  515,  516,  36  L.  Ed.  1068. 

In  a  patentable  combination  of  old 
elements,  all  the  constituents  must  so  en- 
ter into  it  as  that  each  qualifies  every 
other.  It  must  form  either  a  new  machine 
of  a  distinct  character  and  function,  or  pro- 
duce a  result  due  to  the  joint  and  co- 
operating action  of  all  the  elements,  and 
which  is  not  the  mere  adding  together  of 
separate  contributions.  Otherwise  it  is 
only  a  mechanical  juxtaposition,  and  not 
a  vital  union.  Pickering  v.  McCullough, 
104  U.  S.  310,  318,  26  L.  Ed.  749. 

A  combination,  to  be  patentable,  must 
produce  a  different  force,  effect,  or  result 
in  the  combined  forces  or  processes  from 
that  given  by  their  separate  parts.  There 
must  be  a  new  result  produced  by  their 
union;  otherwise  it  is  only  an  aggregation 
of  separate  elements.  Reckendorfer  v.  Fa- 
ber, 92  U.  S.  347,  23  L.  Ed.  719. 

"In  a  patentable  combination  of  old 
elements,  all  the  constitutents  must  so 
enter  into  it  as  that  each  qualifies  every 
other;  to  draw  an  illustration  from  an- 
other branch  of  the  law,  they  must  be 
joint  tenants  of  the  domain  of  the  inven- 
tion, seized  each  of  every  part,  per  my 
et  per  tout,  and  not  mere  tenants  in  com- 
mon, with  separate  interests  and  estates. 
It  must  form  either  a  new  machine  of  a 
distinct  character  and  function,  or  pro- 
duce a  result  due  to  the  joint  and  co- 
operating action  of  all  the  elements,  and 
which  is  not  the  mere  adding  together  of 
separate  contributions.  Otherwise  it  is 
only  a  mechanical  juxtaposition,  and  not  a 
vital  union.  Pickering  v.  McCullough,  104 
U.  S.  310,  318.  26  L.  Ed.  749."  Palmer  v. 
Corning,  156  U.  S.  342,  345,  39  L.  Ed.  445. 

9.  Aggregation  of  old  elements. — 
Phillips  V.  Detroit,  111  U.  S.  604>  28  L. 
Ed.  532;  Union  Edge  Setter  Co.  v.  Keith, 
139  U.  S.  530,  539,  35  L-  Ed.  261;  Reck- 
endorfer V.  Faber,  92  U.  S.  347,  23  L.  Ed. 
719;  Pickering  v.  McCullough,   104  U.  S. 
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310,  26  ly.  Ed.  749;  Stephenson  v.  Brook- 
lyn, etc.,  R.  Co.,  114  U.  S.  149,  29  L.  Ed.  58; 
Hendy  v.  Golden  State,  etc.,  Iron  Works, 
127  U.  S.  370,  32  L.  Ed.  207;  Hailes  v.  Van' 
Wormer,  20  Wall.  353,  22  L.  Ed.  241; 
Smith  V.  Whitman  Saddle  Co.,  148  U.  S. 
674,  680,  37  L.  Ed.  606-,  Royer  v.  Roth,. 
132  U.  S.  201,  33  ly.  Ed.  322;  Day  v.  Fair 
Haven,  etc.,  R.  Co.,  132  U.  S.  98,  33  L.  Ed. 
265;  Morris  z;.  McMillin,  112  U.  S.  244,  249, 
28  L.  Ed.  702;  Watson  v.  Cincinnati,  etc., 
R.  Co.,  132  U.  S.  161,  167,  33  L.  Ed.  295;. 
Mosler  Safe,  etc.,  Co.  v.  Mosler,  127  U.' 
S.  354,  355,  32  L.  Ed.  182;  Richards  v.' 
Chase  Elevator  Co.,  158  U.  S.  299,  39  L. 
Ed.  991;  Holmes  v.  Hurst,  174  U.  S.  82,- 
89,  43  L.  Ed.  904;  Bussey  v.  Excelsior  Mfg. 
Co.,  110  U.  S.  131,  28  L.  Ed.  95;  Fond  Du 
Lac  County  v.  May,  137  U.  S.  395,  407,  34. 
L.  Ed.  714;  Double-Pointed  Track  Co.  v. 
Two  Rivers  Mfg.  Co.,  109  U.  S.  117.  27 
L.  Ed.  877;  Aron  v,  Manhattan  R.  Co., 
132  U.  S.  84,  33  L.  Ed.  272;  Adams  v, 
Bellaire  Stamping  Co.,  141  U.  S.  539,  35 
L.  Ed.  849;  Derby  v,  Thompson,  146  U. 
S.  476,  481,  36  L.  Ed.  1051;  Packing  Co. 
Cases,  105  U.  S.  566,  574,  26  L.  Ed.  1172; 
R^ubber-Coated  Harness-Trimming  Co.  v. 
Welling,  97  U.  S.   7,  12,  24  L.   Ed.  942.     * 

Where  the  patentee  had  taken  a  fire 
pot  from  one  stove,  a  flue  from  another, 
and  a  coal  reservoir  from  the  third,  and 
had  put  them  into  a  new  stove,  where  each 
fulfilled  the  office  it  had  fulfilled  in  its. 
old  situation  and  nothing  more,  the  patent 
was  held  void  for  want  of  invention. 
Hailes  v.  Van  Wormer,  20  Wall.  353,  22 
'L.  Ed.  241;  Phillips  v.  Detroit,  111  U.  S. 
604,  607,  28  L.  Ed.  532. 

The  combination  of  a  washer  with  a 
wire  staple,  both  being  old,  and  both  be- 
ing used  independently  in  the  same  way 
that  they  had  always  been  used,  is  not 
patentable.  Double-Pointed  Tack  Co.  v. 
Two  Rivers  Mfg.  Co.,  109  U.  S.  117,  27 
L.  Ed.  877. 

Conibining  a  saddle  cantle  in  common 
use  with  a  tree  in  common  use,  is  not  in- 
vention, especially  where  saddle  makers 
had  previously  used  the  different  cantles 
and  trees  on  saddles,  when  so  ordered  by 
their  customers.  Smith  v.  Whitman  Sad- 
dle Co.,  148  U.   S.  674,  680,  37  L.  Ed.  606. 

A  patent  for  an  improvement  in  track 
scrapers  is  invalid,  where  the  scraper  and 
draw  bar  are  both  confessedly  old  and  the 
diagonal  brace  to  prevent  lateral  displace- 
ment of  the  scraper,  the  only  element 
of  the  combination  claimed  as  new,  in- 
volves no  patentable  novelty.  Day  v.  Fair 
Haven,  etc.,  R.  Co.,  132  U.  S.  98,  103,  33 
L.  Ed.  265^ 

Securing  a  lid  to  a  lantern  by  means 
of  a  catch  on  one  side  and  a  hinge  on  one 
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the  production  of  something  novel,  is  not  ihvention.i<>  While  the  omission  of 
an  element  in  a  combination  may  constitute  invention,  if  the  result  of  the  new 
combination  be  the  same  as  before;  yet  if  the  omission  of  an  element  is  at- 
tended by  a  corresponding  omission  of  the  function  performed  by  that  element, 
there  is  no  invention  if  the  elements  retained  performed  the  same  function  as 
before.*^ 

n.  Effect  of  Simplicity  or  Obviousness  of  Device. — The  mere  fact  that  an  in- 
vention is  simple  and  obvious,  does  not  defeat  invention,^^  where  the  thing  is 
liot  so  obvious  that  it  would  occur  to  one  ordinarily  skilled  in  the  art.^^ 

3.' Evidence  of  Invention — a.  Judicial  Notice. — As  to  judicial  notice  of 
things  in  common  use,  see  the  title  Judicial  Notice,  vol.  7,  p.  672. 

b.  General  Use  as  Evidence  of  Invention, — While  it  is  true  that  the  mere 
fact  that  a  device  has  gone  into  general  use,  and  has  displaced  other  devices 
which  had  previously  been  employed  for  analogous  uses,  does  not  establish,  in 
all  cases,  that  the  later  device  involves  invention  within  the  meaning  of  the 
patent  laws,^-*  yet  such  fact  is  always  of  importance,  and  is  entitled  to  weight, 
when  the  question  is  whether  the  machine  exhibits  patentable  invention.^^  And 
when  the  other  facts  in  the  case  leave  the  question  of  invention  in  doubt,  the 
fact  that  the  device  has  gone  into  general  use  and  has  displaced  other  devices, 


is  not  patentable,  it  being  a  mere  aggrega- 
tion. Adams  v.  Bellaire  Stamping  Co.,  141 
U.  S.  539,  35  L.  Ed.  849. 

In  a  patent  for  an  improved  fountain 
hose  carriage,  the  hose  reel,  the  standard, 
the  brace,  the  nozzle  holder,  and  their 
use  in  combination,  being  all  old,  the  de- 
scription of  the  hose  reel,  in  the  specifica- 
tion and  claim,  as  "a  reel  of  large  diam- 
eter to  allow  the  water  to  pass  through 
the  hose  when  partially  wound  thereon," 
is  not  sufficient  to  sustain  the  patent. 
Preston  v.  Manard,  116  U.  S.  661,  664,  29 
L.  Ed.  736. 

Where  the  elements  of  which  a  combi- 
nation described  in  a  patent  was  composed 
were  all  old  and  well  known,  consisting 
of  a  mirror,  the  hood  of  a  street  car  over 
the  driver's  platform,  and  a  glass  panel 
in  the  front  end  of  the  car  over  the  door, 
the  combination  was  not  patentable. 
Stephenson  v.  Brooklyn,  etc.,  R.  Co.,  114 
U.  S.  149,  157,  29  L.  Ed.  58. 

A  combination  which  consists  only  of 
the  application  of  a  piece  of  rubber  to  one 
end  of  the  same  piece  of  wood  which 
makes  a  lead  pencil,  is  not  patentable. 
Reckendorfer  v.  Faber,  92  U.  S.  347,  23 
L.    Ed.   719. 

A  patent  for  a  combination  for  a  pave- 
ment formed  by  blocks  of  wood  cut  from 
the  trunks  of  trees,  set  with  their  fibers 
vertical  upon  a  bed  of  broken  stones,  sand 
or  gravel,  the  spaces  between  the  blocks 
being  filled  with  sand  or  gravel,  is  void 
for  want  of  novelty  where  the  use  of 
blocks  so  formed,  the  foundation  or  bed, 
and  the  filling,  are  all  old.  Phillips  v, 
Detroit,  111  U.  S.  604,  28  L.  Ed.  532. 

Letters-patent  No.  37,  941,  granted  March 
17,  1863,  to  William  M.  Welling,  for  an 
improvement  in  rings  for  martingales,  are 
void  for  want  of  novelty,  being  merely 
for  a  product  consisting  of  a  metallic 
ring  enveloped  in  a  composition  of  ivory 
or  similar  material.     Rubber-Coated  Har- 


ness-Trimming Co.  V.  Welling,  97  U.  S. 
7,  24  L.  Ed.  942. 

10.  Pickering  v.  McCuUough,  104  U.  S. 
310,  318,  26  L.  Ed.  749;  Hailes  v.  Van 
Wormer,  20  Wall.  353,  368,  22  L.  Ed.  241; 
Palmer  v.  Corning,  156  U.  S.  342,  344,  39 
L.    Ed.    445. 

11.  Omission  of  element  of  old  combiiia- 
tion. — Richards  v.  Chase  Elevator  Co.,  159 
U.  S.  477,  486,  40  L.  Ed.  225;  National 
Hat  Pouncing  Machine  Co.  v.  Hedden, 
148  U.  S.  482,  489,  37  L.  Ed.  529.  Sec, 
also.  The  Corn-Planter  Patent,  23  WalL 
181,  182,  23  L.  Ed.  161. 

A  patent  for  an  improved  method  of 
transferring  and  weighing  grain,  which 
differs  from  the  ordinary  elevator  method 
only  in  the  omission  of  the  storage  fea- 
ture, lacks  the  necessary  quality  of  inven- 
tion. Richards  v.  Chase  Elevator  Co., 
159  U.  S.  477,  486,  40  L.  Ed.  225. 

12.  Obviousness  does  not  defeat  inven- 
tion.—Loom  Co.  V.  Higgins,  105  U.  S.  580, 
591,    26    L.    Ed.    1177. 

13.  Invention  obvious  to  mechanism. — 
See  ante,  "Mechanical  Skill,"  V,  B,  2,  c. 

14.  General  use  of  device  not  conclusive. 
— Smith  V.  Goodyear  Dental  Vulcanite  Co., 
93  U.  S.  486,  495,  23  L.  Ed.  952;  Keystone 
Mfg.  Co.  V.  Adams,  151  U.  S.  139,  143,  38 
L.  Ed.  103;  Olin  v.  Timken,  155  U.  S.  141. 
155,  39  L.  Ed.  100;  Duer  v.  Corbin  Cabinet 
Lock  Co.,  149  U.  S.  216,  223,  37  L.  Ed. 
707;  McClain  v.  Ortmayer,  141  U.  S.  419, 

35  L.  Ed.  800;  Adams  v.  Bellaire  Stamp- 
ing Co.,  141  U.  S.  539,  35  L.  Ed.  849. 

15.  General  use  may  be  considered. — 
Smith  V,  Goodyear  Dental  Vulcanite  Co., 
93  U.  S.  486,  23  L.  Ed.  952;  Keystone  Mfg. 
Co.  V.  Adams,  151  U.  S.  139,  143,  38  L.  Ed. 
103;  Topliff  V,  Topliff,  145  U.  S.  156,  163, 

36  L.  Ed.  658;  The  Barbed  Wire  Patent, 
143  U.  S.  275,  36  L.  Ed.  154;  Consolidated 
Safety-Valve  Co.  v.  Crosby  Steam  Gaug^e 
Valve  Co.,  113  U.  S.  157,  179,  28  L.  Ed. 
939. 
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which  had  previously  been  employed  for  analogous  uses,  is  sufficient  to  turn 
the  scale  in  favor  of  the  existence  of  invention.^* 

O.  Novelty  and  Anticipation — 1.  Nov^ty— a.  Necessity  far  Novelty. — In 
order  for  an  invention  to  be  patentable,  it  is  well  settled  that  it  must  not  only 
be  useful  but  it  must  be  new  or  novel  in  the  sense  of  the  patent  law.^''^ 

b.  What  Constitutes — (1)  Definitions. — ^To  render  an  article  new  within  that 
law,  it  must  be  more  or  less  efficacious,  or  posses  new  properties  by  a  com- 
bination with  other  ingredients.^®  Articles  of  manufacture  may  be  new  in  the 
commercial  sense  when  they  are  not  new  in  the  sense  of  the  patent  law.^*  A 
change  in  form,^  or  in  the  use  to  which  the  invention  is  put,2i  is  not  sufficient. 
The  phrase  "patentable  novelty,"  is  frequently  used  by  courts  and  judges  as 
synonymous  with  "invention,"  and  the  cases  in  which  it  is  'so  used  are  treated 
in  another  section.*^ 

(2)  Machines. — In  case  of  a  patent  for  a  machine  or  device,  the  machine  or 
device  itself  must  be  new.^  It  is  not  sufficient  that  it  produces  a  product,  by 
the  application  of^a  new  principle  or  idea.^* 


IB.  General  use  sufficient  evidence  in 
doubtful  cases.~>Krementz  v.  The  S.  Cot- 
tle Co.,  148  U.  S.  556,  560,  37  L.  Ed.  558; 
Topliff  V.  Topliflf,  145  U.  S.  156,  36  L.  Ed. 
658;  Computing  Scale  Co.  v.  Automatic 
Scale  Co.,  204  U.  S.  609,  616,  51  L.  Ed. 
«45;  Smith  v.  Goodyear  Dental  Vulcanite 
Co..  93  U.  S.  486,  23  L.  Ed.  952;  The 
Barbed  Wire  Patent,  143  U.  S.  275,  284,  36 
]L.  Ed.  154;  Magowan  v.  New  York,  etc., 
Packing  Co.,  141  U.  S.  332.  36  L.  Ed.  781; 
Candy  v.  Main  Belting  Co.,  143  U.  S.  587, 
36  L.  Ed.  272;  Keystone  Mfg.  Co.  v. 
Adams,  151  U.  S.  139,  38  L.  Ed.  103. 

17.  Necessity  for  novelty. — Collins  Co. 
V.  Coes,  130  U.  S.  56,  32  L.  Ed.  858;  Cos- 
ing V.  Roberts,  106  U.  S.  39,  47,  27  L.  Ed. 
61;  Johnson  v.  Railroad  Co.,  105  U.  S. 
639,  26  Lr.  Ed.  1162;  The  Wood-Paper 
Patent,  23  Wall.  566,  567,  23  L.  Ed.  31; 
Scwall  V.  Jones,  91  U.  S.  171,  23  L.  Ed. 
«75;  Eddy  v.  Dennis,  95  U.  S.  560,  24  L. 
Ed.  363;  Densmore  v.  Scofield,  102  U.  S. 
375,  26  I,.  Ed.  214;  Dunbar  v.  Myers,  94 
U.  S.  187,  24  L.  Ed.  34;  Glue  Co.  v.  Upton, 
1>7  U.  S.  3,  24  L.  Ed.  985;  The  Corn-Plan- 
ter Patent,  23  Wall.  181,  23  L.  Ed.  161. 

18.  What  articles  are  new  in  sense  of 
patent  law.—Glue  Co.  v,  Upton,  97  U.  S. 
3,  24  L.  Ed.  985. 

It  is  only  where  one  of  these  results 
follows  that  the  product  of  the  compound 
<an  be  treated  as  the  result  of  invention 
or  discovery,  and  be  regarded  as  a  new 
and  useful  article.  Gkie  Co.  v.  Upton,  97 
U.  S.  3,  6,  24  L.  Ed.  985. 

19.  Distinguished  from  novelty  in  com- 
mercial sense^ — Collar  Co.  v.  Van  Dusen, 
23  Wall.  530,  23  L.  Ed.  128;  Glue  Co.  v. 
Upton,  97  U.  S.  3,  6,  24  h,  Ed.  985. 

A  distinction  must  be  observed  between 
a  new  article  of  commerce  and  a  new  ar- 
ticle which,  as  such,  is  patentable.  Any 
change  in  form  from  a  previous  condition 
may  render  the  article  new  in  commerce; 
as  powdered  sugar  is  a  different  article  in 
commerce  from  loaf  sugar,  and  ground 
coffee  is  a  different  article  in  commerce 
from  coffee  in  the  berry.  Glue  Co.  v.  Up- 
ton, 97  U.  S.  3.  6,  24  L.  Ed.  985. 


90.  The  mere  change  in  form  of  a  soluble 
article  of  commerce,  by  reducing  it  to 
small  particles  so  that  its  solution  is  ac- 
celerated and  it  is  rendered  more  ready 
for  immediate  use,  convenient  for  hand- 
ling, and,  by  its  improved  appearance, 
more  merchantable,  does  not  make  it  a 
new  article,  within  the  sense  of  the  pat- 
ent law.  Glue  Co.  v.  Upton,  97  U.  S.  8,  24 
L.  Ed.  985. 

Where  certain  properties  are  known  to 
belong  generallsr  to  classes  of  articles, 
there  can  be  no  invention  in  putting  a  new 
species  of  the  class  in  a  condition  for  the 
development  of  its  properties  similar  to 
that  in  which  other  species  of  the  same 
class  have  been  placed  for  similar  develop- 
ment; nor  can  the  changed  form  of  the 
article  from  its  condition  in  bulk  to  small 
particles,  by  breaking  or  bruising  or  slicing 
or  rasping  or  filing  or  grinding  or  sifting^ 
or  other  similar  mechanical  means,  make 
it  a  new  article  in  the  sense  of  the  patent 
law.  Glue  Co.  v.  Upton,  97  U.  S.  3,  6,  24 
L.  Ed.  985. 

91.  Change  in  use. — Knapp  v.  Morss, 
150  U.  S.  221,  37  L.  Ed.  1059;  Wollensak 
V.  Sargent,  151  U.  S.  221,  227,  38  L.  Ed. 
137.  See  ante,  "Applying  Old  Devices  to 
New  Uses,"  V,  B,  2,  i. 

88.  Patentable  novelty  in  sense  of  "in- 
vention."—See  post,  "Invention,"  V,  B. 

88.  Machinery  must  be  new. — LeRoy  v, 
Tatham,  14  How.  156,  14  L.  Ed.  367;  Evans 
V.  Eaton,  7  Wheat.  356,  5  L.  Ed.  472;  Sut- 
ter V.  Robinson,  119  U.  S.  530,  30  L.  Ed. 
492.  See  post,  "Machines,"  V,  C,  2,  c, 
(10),   (a). 

If  the  patent  be  for  the  whole  of  a  ma- 
chine, the  claimant  can  maintain  a  title 
to  it,  only  by  establishing  that  it  is  sub- 
stantially new  in  its  structure  and  mode 
of  operation.  Evans  v.  Eaton,  7  Wheat. 
356,  5  L.   Ed.  472. 

84.  Production  of  product  by  new  idea. 
—LeRoy  v.  Tatham,  14  How.  156,  14  L. 
Ed.  367;  Risdon,  etc..  Locomotive  Works 
V.  Medart,  158  U.  S.  68,  84,  39  L.  Ed.  899. 

In  a  patent  for  improvements  upon  the 
machinery  used  for  making  pipes  and  tubes 
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(3)  Mcamfactures, —  A  patent  for  a  product  or  manufacture  cannot  be  ob-" 
tained  where  the  product,  though  never  produced  in  the  same  way,  was  in  fact 
a  well-known  substance.^* 

(4)  Processes, — A  patent  having  issued  for  a  product,  as  made  by  a  certain 
process,  a  later  patent  cannot  be  granted  for  the  process  which  results  in  the 
product.*® 

(5)  Composition  of  Matter. — In  order  for  a  composition  of  matter  to  be  pat- 
entable, it  must  be  new.*^  It  is  not  sufficient  that  it  is  produced  by  chemical 
means,  where  formally  it  was  produced  by  extracting  it  from  herbs  or  roots,^* 
or  that  it  is  produced  by  a  new  or  different  process.*® 

(6)  Designs, — There  is  no  novelty  in  printing  or  stamping  a  rubber  cloth  with 


from  lead,  or  tin,  when  in  a  set,  or  solid 
state,  by  forcing  it  under  great  pressure, 
from  out  of  a  receiver,  through  apertures, 
dies,  and  cores,  the  claim  of  the  patentees 
was  thus  stated:  "What  we  claim  as  our 
invention,  and  desire  to  secure  by  letters 
patent,  is  the  combination  of  the  follow- 
ing parts,  above  described,  to  wit,  the 
core  and  bridge,  or  guide  piece,  the 
chamber,  and  the  die,  when  used  to  form 
pipes  of  metal,  under  heat  and  pressure, 
in  the  manner  set  forth,  or  in  any  other 
manner  substantially  the  same."  The  cir- 
cuit court  charged  the  jury,  "that  the  orig- 
inality did  not  consist  in  the  novelty  of 
the  machinery,  but  in  bringing  a  newly- 
discovered  principle  into  practical  applica- 
tion, by  which  an  useful  article  of  manu- 
facture is  produced,  and  wrought  pipe 
made  as  distinguished  from  cast  pipe." 
It  was  held  that  this  instruction  was 
erroneous,  that  under  the  claim  of  the 
patent,  the  combination  of  the  machinery 
must  be  novel,  that  the  newly-discovered 
principle,  to  wit,  that  lead  could  be 
forced,  by  extreme  pressure,  when  in  a 
set  or  solid  state,  to  cohere  and  form  a 
pipe,  was  not  in  the  patent,  and  the  ques- 
tion whether  it  was  or  was  not  the  sub- 
ject of  a  patent,  was  not  in  the  case.  Le- 
Roy  V,  Tatham,  14  How.  156,  14  L.  Ed.  367. 

A  claim  for  a  "wrought  metal  rimmed 
pulley  having  a  crown  formed  on  its  rim 
during  the  process  of  manufacture,"  is  in- 
valid as  it  does  not  describe  a  pulley  which 
differs  at  all  in  its  completed  state  from 
prior  pulleys,  and  it  being  usual  to  form 
the  rim  with  a  crown,  it  makes  no  dif- 
ference, so  far  as  the  completed  article  is 
concerned,  whether  it  be  formed  in  the 
process  of  manufacture  or  in  any  other 
way.  Risdon,  etc..  Locomotive  Works  v, 
Medart,  158  U.  S.  68,  84,  39  L.  Ed.  899. 

85.  Products  or  manufactures.— -Coch- 
rane V.  Badische,  etc..  Soda  Fabrik,  111 
U.  S.  293,  28  L.  Ed.  433;  The  Wood-Paper 
Patent,  23  How.  566,  23  L.  Ed.  31.  See 
post,  "Manufactures,"  V,  C,  2,  c,  (10),  (b). 

Alizarine  made  by  process  of  manufac- 
ture is  not  patentable  as  a  product,  where 
it  had  been  previously  extracted  from 
madder  root.  Cochrane  v.  Badische,  etc.. 
Soda  Fabrik,  111  U.  S.  293,  28  L.  Ed.  433. 

Paper  pulp  extracted  from  wood  by 
chemical  agencies  alone,  is  not  a  different 


manufacture  from  paper  pulp  obtained 
from  vegetable  substances  by  chemical  and 
mechanical  processes.  The  Wood-Paper 
Patent,  23  Wall.  566,  2%  L.  Ed.  31. 

In  cases  of  chemical  inventions,  when' 
the  manufacture  claimed  as  novel  is  not 
a  new  composition  of  matter,  but  an  ex- 
tract obtained  by  the  decomposition  or 
disintegration  of  material  substances,  it  is 
of  no  importance,  in  considering  its  pat- 
entability, to  inquire  from  what  it  has  been' 
extracted.  The  Wood-Paper  Patent,  23.* 
Wall.  566,  23  L.  Ed.  31. 

When  the  substance  of  two  articles  pro- 
duced by  different  processes  is  the  same,, 
and  their  uses  are  the  same,  they  cannot 
be  considered  different  manufactures.  The 
Wood-Paper  Patent,  23  Wall.  566,  23  L. 
Ed.  31. 

26.  Processes. — Mosler  Safe,  etc.,  Co.  v. 
Mosler,  127  U.  S.  354,  32  L.  Ed.  182;  Miller. 
V.  Eagle  Mfg.  Co.,  151  U.  S.  186,  197,  38^ 
L.  Ed.  121.  See  post,  "Processes,"  V,  C,. 
2,  c,   (10),   (c). 

27.  Composition  must  be  new. — Coch- 
rane Badische,  etc..  Soda  Fabrik,  111  U.. 
S.  293,  28  L.  Ed.  433;  Klein  v,  Russell,  19- 
Wall.  433,  434,  22  L.  Ed.  116. 

Where  one  claim  of  a  patent  was  for 
treatment  by  a  compound  composed  of  a 
liquid  and  other  ingredients  mentioned,  a 
request  for  an  instruction  that  the  addi- 
tion to  the  liquid  of  the  ingredients  is  not 
patentable  if  such  addition  does  not  change 
the  properties  of  the  liquid,  or  its  effect 
or  usefulness,  when  applied  to  the  pur- 
poses mentioned  in  the  patent,  is  rightly- 
modified  by  charging  as  requested  with  the 
addition  of  the  words  "or  to  other  like 
purposes."  Klein  v.  Russell,  19  Wall.  433,. 
434,  22  L.  Ed.  116. 

28.  Artificial  instead  of  natural  com- 
pound.— Cochrane  v.  Badische,  etc.,  Soda 
Fabrik,  111  U.  S.  293,  28  L.  Ed.  433. 

Alizarine  made  by  chemical  process  is 
not  patentable  as  a  composition  of  matter,, 
where  the  same  thing  was  previously  welf 
known,  it  having  been  obtained  by  ex- 
tracting it  from  madder  root.  Cochrane 
V.  Badische,  etc.,  Soda  Fabrik,  111  U.  S. 
293,  28   L.  Ed.  433. 

28.  New  process  for  old  product. — The^ 
Wood-Paper  Patent,  23  How,  566,  23  L* 
Ed.  31. 
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designs  in  an  ink  of  a  different  color  or  shade.'^  And  a  design  patent  is  void 
for  want  of  novelty,  where  it  consists  only  in  transferring  to  material  never 
before  used,  designs  previously  in  common  use  as  to  other  materials.^^ 

(7)  Combinations. — In  order  for  a  combination  of  old  elements  to  be  pat- 
ented, the  combination  must  be  new  or  it  must  produce  a  new  result. ^^  Qne 
new  and  operative  agency  in  the  production  of  the  desired  result  would  give 
novelty  to  the  entire  combination.'^ 

2.  Anticipation — a.  Effect  of  Anticipation. — It  is  well  settled  that  a  patent 
is  defeated,  where  anticipation  is  clearly  established.'* 

b.  Ways  in  Which  PcUent  May  Be  Anticipated — (1)  Prior  Patent — (a)  Prior 
Domestic  Patent. — An  improvement,  to  be  patentable,  must  not  have  been  pat- 
ented, before  the  invention  or  discovery,  in  this  country.'*^  It  is  well  settled  that 
two  patents  cannot  issue  for  the  same  invention,' «  either  to  the  same  or  different 
parties,'^  although  the  second  patent  contains  a  broader  claim,  more  generical  in 


30.  Designs. — Brigham  v.  Coffin,  149  U. 
S.  557,  560,  37  L.  Ed.  845. 

SI.  New  York,  etc.,  Packing  Co.  v.  New 
Jersey,  etc.,  Rubber  Co.,  137  U.  S.  445,  34 
L.  Ed.  741. 

A  design  for  a  rubber  mat,  consisting 
of  corrugations,  depressions  or  ridges  in 
parallel  lines,  combined  or  arranged  rel- 
atively, to  produce  variegated,  kaleido- 
scopic, moire,  stereoscopic  or  similar  ef- 
fects, is  void  for  want  of  novelty  where 
the  »same  effects  have  been  produced  upon 
other  materials  by  the  use  of  similar  de- 
signs. New  York,  etc..  Packing  Co.  v. 
New  Jersey,  etc.,  Rubber  Co.,  137  U.  S. 
445,  34  L.   Ed.  741. 

32;.  Combinations. — Office  Specialty  Mfg. 
Co.  V.  Fenton  Metallic  Mfg.  Co.,  174  U. 
S.  492,  43  L.  Ed.  1058;  Knapp  v.  Morss, 
150  U.  S.  221,  37  L.  Ed.  1059;  Busell  Trim- 
mer Co.  V.  Stevens,  137  U.  S.  423,  34  L. 
Ed.  719;  McCormick  v.  Talcott,  20  How. 
402,  15  L.  Ed.  930;  Stephenson  v.  Brook- 
lyn, etc.,  R.  Co.,  114  U.  S.  149,  29  L.  Ed. 
58.  For  additional  cases,  see  post,  "Com- 
binations," V,  C,  1,  b,  (7). 

88.  LeRoy  v.  Tatham,  22  How.  132,  139, 
16  L.  Ed.  366. 

84.  Anticipation  defeats  patent — Yale 
Lock  Mfg.  Co.  V.  Sargent,  117  U.  S.  536, 
554,  29  I^  Ed.  954;  Stimpson  v.  Woodman, 
10  Wall.  117,  121,  19  L.  Ed.  866;  Olin  v. 
Timken,  155  U.  S.  141,  39  L.  Ed.  100; 
Gates  Iron  Works  v.  Fraser,  153  U.  S. 
332i  38  L.  Ed.  734;  The  Telephone  Cases, 

126  U.  S.  1,  31  L.  Ed.  863;  Flower  v,  De- 
troit, 127  U.  S.  563,  571,  32  L.  Ed.  175; 
Thompson  v.  Hall,  130  U.  S.  117,  32  L.  Ed. 
876;  Hailcs  v,  Albany  Stove  Co.,  123  U.  S. 
582,  31  L.  Ed.  284;  Miller  v.  Foree,  116  U. 
S.  22,  29  L.  Ed.  552;  Forncrook  v.  Root, 

127  U.  S.  176,  180,  32  L.  Ed.  97, 

35.  Prior  patent.— Rev.  Stat.,  §  4886; 
Collar  Co.  v.  Van  Dusen,  23  Wall.  530,  531, 
23  L.  Ed.  128;  Dunbar  v,  Myers,  94  U.  S. 
187,  196,  24  L.  Ed.  34;  Roemer  v.  Simon, 
95  U.  S.  214,  218,  24  L.  Ed.  384;  Adams  v. 
Bellaire  Stamping  Co.,  141  U.  S.  539,  35 
L.  Ed.  849;  Cochrane  v.  Deener,  94  U.  S. 
780,  791,  24  L.  Ed.  139;  DuBois  v.  Kirk, 
158  U.  S.  58,  39  L.  Ed.  895;  Tucker  v. 
Spalding,  13  Wall.  453,  20  L.  Ed.  515; 
O'Reilly  v.  Morse,  15  How.  62,  14  L.  Ed. 


601;  Belding  Mfg.  Co.  v.  Challenge  Corn 
Planter  Co.,  152  U.  S.  100,  38  L.  Ed.  370; 
Brigham  v.  Coffin,  149  U.  S.  557,  37  L.  Ed. 
845;  The  Barbed  Wire  Patent,  143  U.  S. 
275,  36  h.  Ed.  154;  National  Hat  Pouncing 
Machine  Co.  v.  Hedden,  148  U.  S.  482,  37 
L.  Ed.  529;  Krementz  v.  The  S.  Cottle 
Co.,  148  U.  S.  556,  37  L.  Ed.  558;  Pattee 
Plow  Co.  V.  Kingman,  129  U.  S.  294,  32 
L.  Ed.  700;  Florsheim  v.  Schilling,  137  U. 
S.  64,  69,  34  L.  Ed.  574;  Miller  v.  Eagle 
Mfg.  Co.,  151  U.  S.  186,  38  L.  Ed.  121; 
Garratt  v.  Seibert,  98  U.  S.  75,  25  L. 
Ed.  84. 

86.  Two  patents  for  same  invention. — 
The  Suffolk  Co.  v.  Hayden,  3  Wall.  315, 18 
ly.  Ed.  76;  Miller  v.  Eagle  Mfg.  Co.,  151 
U.  S.  186,  197,  38  L.  Ed.  121;  Underwood 
V.  Gerber,  149  U.  S.  224,  37  L.  Ed.  710; 
McCreary  v.  Pennsylvania  Canal  Co.,  141 
U.  S.  459,  35  L.  Ed.  817;  James  v.  Camp- 
bell, 104  U.  S.  356,  370,  26  L.  Ed.  786;  Boyd 
V.  Janesville  Hay  Tool  Co.,  158  U.  S.  260, 
39  L.  Ed.  973;  The  Barbed  Wire  Patent, 
143  U.  S.  275,  36  L.  Ed.  154. 

A  single  element  or  function  of  a  pat- 
ented invention  cannot  be  made  a  sub- 
ject of  a  separate  and  subsequent  patent 
Miller  v.  Eagle  Mfg.  Co.,  151  U.  S.  186,  38 
L.  Ed.  121;  Roberts  v.  Ryer,  91  U.  S.  150, 
23  L.  Ed.  267;  Stow  v.  Chicago,  104  U.  S. 
547,  26  L.   Ed.  816. 

87.  To  same  parties. — Miller  v.  Eagle 
Mfg.  Co.,  151  U.  S.  186,  197,  38  L.  Ed. 
121;  Busell  Trimmer  Co.  v.  Stevens,  137 
U.  S.  423,  34  L.  Ed.  719. 

When  a  patentee  anticipates  himself,  he 
cannot,  in  the  nature  of  thinjfs,  give  valid- 
ity to  the  second  patent.  Miller  v.  Eagle 
Mfg.  Co.,  151  U.  S.  186,  197,  38  L.  Ed. 
121. 

A  patentee  cannot  include  in  a  subsequent 
patent  any  invention  embraced  or  de- 
scribed in  a  prior  one  granted  to  himself, 
any  more  than  he  could  an  invention  em- 
braced or  described  in  a  prior  patent 
granted  to  a  third  person.  Indeed,  not  so 
well;  because  he  might  get  a  patent  for  an 
invention  before  patented  to  a  third  person 
in  this  country,  if  he  could  show  that  he 
was  the  first  and  original  Inventor,  and  if 
he  should  have  an  interference  declared. 
James  v.  Campbell,  104  U.  S.  356,  382,  25 
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its  character  than  the  specific  claims  contained  in  the  prior  patent.^®  But  a 
second  patent,  covering  matter  described  in  the  prior  patent  essentially  distinct 
and  separable  from  the  invention  covered  thereby  and  claims  made  thereunder, 
may  be  sustained.^*  If  two  or  more  i>a tents  for  the  same  invention  are  issued, 
the  one  last  issued  is  void.*^ 

(b)  Prior  Foreign  Patervt, — ^A  prior  foreign  patent  is  an  anticipation  as  well  as 
a  prior  domestic  patent.'*^  But  a  foreign  patent,  in  order  to  invalidate  an  Ameri- 
can patent,  must  antedate  the  American  invention  and  it  is  not  sufficient  that 
it  antedates  the  American  patent. "^^  The  fact  that  an  invention  is  patented  in 
a  foreign  country  by  the  inventor  does  not  prevent  the  issuance  of  an  Ameri- 
can patent,  but  only  limits  its  duration.*^ 

(c)  Subseqt^nt  Patent  Must  Be  Included  wi^n  Former  Specification. — In  or- 


L.  Ed.  786;  Miller  v.  Eagle  Mfg.  Co.,  151 
U.  S.  186,  38  L.  Ed.  121. 

Where  the  increased  lifting  effect  of  a 
spring  device,  an  essential  el-ement  of  a 
patent  for  an  improvement  in  cultivators, 
is  clearly  shown  in  a  prior  patent  to  the 
same  person  and  is  anticipated  by  a  patent 
for  an  improved  coupling  for  cultivators, 
the  patent  is  invalid.  Miller  v.  Eagle  Mfg. 
Co.,  151  U.  S.  186,  200,  38  L.  Ed.  121. 

88.  Second  patent  with  broader  claim. — 
Miller  v.  Eagle  Mfg.  Co.,  151  U.  S.  186, 
38  L.  Ed.  121. 

89.  Second  patent  for  distinct  and  sepa- 
rable matter. — Miller  v.  Eagle  Mfg.  Co., 
151  U.  S.  186,  38  L.  Ed.  121. 

It  must  distinctly  appear  that  the  in- 
vention covered  by  the  later  patent  was 
a  separate  invention,  distinctly  different 
and  independent  from  that  covered  by  the 
first  patent;  in  other  words,  it  must  be 
something  substantially  different  from 
that  comprehended  in  the  first  patent.  It 
must  consist  in  something  more  than  a 
mere  distinction  of  the  breadth  or  scope 
of  the  claims  of  each  patent.  If  the  case 
comes  within  the  first  or  second  of  the 
above  classes,  the  second  patent  is  abso- 
lutely void.  Miller  v.  Eagle  Mfg.  Co.,  151 
U.  S.  186,  198,  38  L.  Ed.  121. 

An  inventor  may  make  a  new  improve- 
ment on  his  own  invention  of  a  patentable 
character,  for  which  he  may  obtain  a 
separate  patent.  Miller  v.  Eagle  Mfg.  Co., 
151  U.  S.  186,  199,  38  L.  Ed.  121;  O'Reilly 
V.  Morse,  15  How.  62,  14  L.  Ed.  601. 

And  a  single  invention  may  include  both 
the  machine  and  the  manufacture  it  cre- 
ates, and  in  such  cases,  if  the  inventions 
are  really  separable,  the  inventor  may  be 
entitled  to  a  monopoly  of  each.  Miller  v. 
Eagle  Mfg.  Co.,  151  U.  S.  186,  199,  38  L- 
Ed.  121;  Plummer  v.  Sargent,  120  U.  S. 
442,  30  L.   Ed.  737. 

40.  Last  of  several  patents  void. — Miller 
V.  Eagle  Mfg.  Co.,  151  U.  S.  186,  197,  38 
L.  Ed.  121;  McCreary  v,  Pennsylvania 
Canal  Co.,  141  U.  S.  459,  467,  35  L.  Ed. 
817;  Underwood  v.  Gerber,  149  U.  S.  224, 
37  L.  Ed.  710;  The  Suffolk  Co.  v.  Hayden, 
3  Wall.  315,  18  L.  Ed.  76. 

Thus  in  The  Suffolk  Co.  v.  Hayden,  3 
Wall.  315,  18  L.  Ed.  76,  it  was  held  that 
where  two  patents,  showing  the  same  in- 


vention or  device,  were  issued  to  the  same 
party,  the  later  one  was  void,  although  the 
application  for  it  was  first  filed,  thereby- 
deciding  that  it  is  the  issue  date  and  not 
the  filing  date  which  determines  priority* 
to  patents  issued  to  the  same  inventor  on 
the  same  machine.  Miller  v.  Eagle  Mfg. 
Co..  151  U.  S.  186,  197,  38  I^  Ed.  121. 

In  Underwood  v.  Gerber,  149  U.  S.  224, 
37  L.  Ed.  710,  it  was  ruled  that  where  a 
patentee  obtained  two  patents  on  the 
same  day,  upon  applications  filed  on  the 
same  day,  they  could  not  be  treated  as 
one  patent  with  two  claims,  and  that  the 
complainant  in  suing  upon  the  second,  or 
the  one  having  the  latest  number,  could 
not  use  the  first,  or  the  one  with  the 
earlier  number,  to  help  sustain  the  action. 
Miller  V.  Eagle  Mfg.  Co.,  151  U.  S.  186,. 
198,  38  L.  Ed.  121. 

41.  Prior  foreign  patent — Pope  Mfg. 
Co.  V.  Gormully.  etc.,  Mfg.  Co.,  No.  2,144 
U.S.  238,  36  L.  Ed.  420;  Hoffv.  Iron  Clad 
Mfg.  Co.,  139  U.  S.  326,  328,  35  L.  Ed.  179; 
Florsheim  v.  Schilling,  137  U.  S.  64,  34 
L.  Ed.  574;  Brown  v.  District  of  Columbia^ 
130  U.  S.  87,  32  L.  Ed.  863;  Siemens  v. 
Sellers,  123  U.  S.  276,  31  L.  Ed.  153;  Im- 
haeuser  v.  Buerk,  101  U.  S.  647,  25  L.  Ed. 
945;  Bates  v.  Coe,  98  U.  S.  31,  33,  25  U 
Ed.  68;  Dunbar  v.  Myers,  94  U.  S.  187, 
191,  24  L.  Ed.  34;  Cawood  Patent,  94  U. 
S.  695,  703,  24  L.  Ed.  238. 

42.  Foreign  patent  must  antedate  inven- 
tion.— Cochrane  v.  Deener,  94  U.  S.  780, 
791,  24  L.  Ed.  139;  Elizabeth  v.  Pavement 
Co.,  97  U.  S.  126,  24  L.  Ed.  1000;  Smith  v^ 
Goodyear  Dental  Vulcanite  Co.,  93  U.  S. 
486,  498.  23  L.  Ed.  952. 

A  foreign  patent  or  publication  describ- 
ing an  invention,  unless  published  anterior 
to  the  making  of  the  irrvention  or  discov- 
ery secured  by  letters  patent  issued  by  the 
United  States,  is  no  defense  to  a  suit  upon 
them.  Elizabeth  v.  Pavement  Co.,  97  U. 
S.  126,  24  L.  Ed.  1000.    . 

One  who  completes  his  invention  and 
makes  a  working  model  of  it  before  a  for- 
eign patent  is  obtained  therefor  has 
priority.  Deering  v.  Winona  Harvester 
Works,  155  U.  S.  286,  39  L.  Ed.  153. 

43.  Prior  patent  in  foreign  country  by 
inventor. — Bate  Refrigerating  Co.  v.  Sulz- 
berger. 157  U.  S.  1,  18,  39  L.  Ed.  601. 
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der  for  one  patent  to  anticipate  another,  fhe  specification  in  the  first  must  be  suf- 
ficient to  enable  a  mechanic  skilled  in  mechanical  arts  to  construct  and  carry  into 
practical  use  the  second  device.*** 

(2)  Prior  Description  in  Printed  Piiblicafion — (a)  General  Ride, — A  patent 
for  a  thing  which  has  been  described  in  some  printed  publication  prior  to  the  sup- 
posed invention  or  discovery  thereof,  or  more  than  two  years  prior  to  the  appli- 
cation for  patent,  is  invalid,  and  will  not  sustain  a  suit  for  infringement,'*^ 

(b)  Time  of  Publication, — A  foreign  publication  describing  an  invention,  un- 
less published  anterior  to  the  making  of  the  invention  or  discovery  secured  by 
letters  patent  issued  by  the  United  States,  is  no  defense  to  a  suit  upon  them.*^ 

(c)  Requisites  of  Description, — A  description  in  a  prior  publication,  in  order 
to  defeat  a  patent,  must  contain  and  exhibit  a  substantial  representation  of  the 
patented  improvement  in  such  full,  clear,  and  exact  terms,  as  to  enable  any  per- 
son skilled  in  the  art  or  science  to  which  it  appertains,  to  make,  construct,  and 
practice  the  invention  patented.  It  must  be  an  account  of  a  complete  and  oper- 
ative invention,   capable  of  being  put  into  practical  operation.*^     Where  the 


44.  Sufficiency  of  specification  of-  prior 
patent— Cawood  Patent,  94  U.  S.  695,  703, 
24  L.  Ed.  238. 

45.  Prior  description  in  printed  publica- 
tion.—Rev.  Stat.,  §  4920;  Sewall  v.  Jones, 
91  U.  S.  171,  179,  23  L.  Ed.  275;  Silsby  v. 
Foote,  14  How.  218,  14  L.  Ed.  394;  Im- 
haeuser  v,  Buerk,  101  U.  S.  647,  660,  25  L. 
Ed.  945;  Teese  v.  Huntingdon,  23  How.  2, 
7,  16  Lr.  Ed.  479;  Rosenwasser  v.  Spieth, 
129  U.  S.  47,  32  L.  Ed.  628;  O'Reilly  v. 
Morse.  15  How.  62,  14  L.  Ed.  601;  Sey- 
mour V.  McCormick,  19  How.  96,  15  L. 
Ed.  557;  Evans  v,  Eaton,  3  Wheat.  454,  4 
L.  Ed.  433;  Roemer  v.  Simon,  95  U.  S. 
214,  24  L.  Ed.  384;  Downton  v.  Yeager 
Milling  Co.,  108  U.  S.  466,  27  L.  Ed.  789; 
Eames  v,  Andrews,  122  U.  S.  40,  30  L.  Ed. 
1064;  Bates  v,  Coe,  98  U.  S.  31,  48,  25  L. 
Ed.  68;  Parks  v.  Booth,  102  U.  S.  96,  104, 
26  ly.  Ed.  54;  Gill  v.  Wells,  22  Wall.  1,  22 
L.  Ed.  699;  Clark  Thread  Co.  v,  Williman- 
dc  Linen  Co.,  140  U.  S.  481,  35  L.  Ed.  521; 
Pickering  v.  McCullough,  104  U.  S.  310, 
26  L.  Ed.  749;  Elizabeth  v.  Pavement  Co., 
97  U.  S.  126,  24  L.  Ed.  1000;  Seymour  v. 
Osborne,  11  Wall.  516,  555,  20  L.  Ed.  33; 
Collar  Co.  v.  Van  Dusen,  23  Wall.  530, 
563,  23  L.  Ed.  128;  Dunbar  v,  Myers,  94 
U.  S.  187,  196,  24  L.  Ed.  34;  French  v. 
Carter,  137  U.  S.  239,  34  L.  Ed.  664;  Cohn 
V.  United  States  Corset  Co.,  93  U.  S.  366, 
23  L.  Ed.  .907;  Gandy  v.  Main  Belting  Co., 
143  U.  S.  587,  36  L.  Ed.  272;  Hurlbut  v, 
Schillinger,  130  U.  S.  456,  32  L.  Ed.  1011. 

Letters-patent  No.  137,  893,  issued  April 
15,  1873,  to  Moritz  Cohn,  for  an  improve- 
ment in  corsets,  are  invalid,  the  invention 
claimed  by  him  having  been  clearly  antici- 
pated and  described  in  the  English  pro- 
visional specification  of  John  Henry  John- 
son, deposited  in  the  patent  office  Jan.  20, 
1854,  and  officially  published  in  England 
in  that  year.  Cohn  v.  United  States  Cor- 
set Co.,  93  U.  S.  366,  23  L.  Ed.  907. 

Where  a  patent  was  granted  for  an  im- 
provement in  percolators  in  which  the 
novelties  suggested  were  in  having  one 
end  of  the  percolator  open,  serving  both 
to  receive  the  drug  and  to  discharge  the 


extract;  in  turning  the  percolator  bottom 
up  to  put  in  the  drug,  and  bottom  down 
to  let  the  extract  drip  out;  in  having  a 
perforated  or  porous  diaphragm  to  hold 
the  drug  in  place;  and  in  regulating  the 
pressure  of  the  liquid  by  means  of  a  tube 
from  the  reservoir  to  the  small  opening 
in  the  covered  end  of  the  percolator,  it 
was  held  that,  as  the  plaintiffs  contrivr 
ance  had  been  anticipated  in  a  German 
publication  half  a  century  before,  it  was 
unnecessary  to  decide  whether,  if  new,  it 
would  have  been  patentable.  Rosenwasser 
V.  Spieth,  129  U.  S.  47,  50,  32  L.  Ed.  628. 

46.  Time  of  publication. — Elizabeth  v. 
Paveixient  Co.,  97  U.  S.  126,  24  L.  Ed. 
1000;  Clark  Thread  Co.  v.  Willimantic 
Linen  Co.,  140  U.  S.  481,  486,  35  L.  Ed. 
521;  Cochrane  v,  Deener,  94  U.  S.  780,  24* 
L.  Ed.  139. 

A  foreign  patent,  or  other  foreign 
printed  publication  describing  an  inveur 
tion,  is  no  defense  to  a  suit  upon  a  pat- 
ent of  the  United  States,  unless  published 
anterior  to  the  making  of  the  invention  or 
discovery  secured  by  the  latter,  provided 
that  the  American  patentee,  at  the  time  of 
making  application  for  his  patent,  be- 
lieved himself  to  be  the  first  inventor  or 
discoverer  of  the  thing  patented.  He  is 
obliged  to  make  oath  to  such  belief  when 
he  applies  for  his  patent;  and  it  will  be 
presumed  that  such  was  his  belief,  until 
the  contrary  is  proven.  Elizabeth  v. 
Pavement  Co.,  97  U.  S.  126,  130.  24  L.  Ed» 
1000. 

The  law  is  that  any  person  sued  for  inr 
fringement  of  an  American  patent  may 
show  in  defense  that  the  invention  claimed 
was  patented  or  described  in  some  printed 
publication  (not  before  the  American  pat- 
ent was  granted — ^nor  before  the  applica- 
tion for  it  was  filed,  but)  before  the  pat- 
entee's supposed  invention  or  discovery 
thereof.  Rev.  Stat,  §  4920.  Clark  Thread 
Co.  V.  Willimantic  Linen  Co.,  140  U.  S. 
481,  486,  35  L  Ed.  521. 

47.  Requisites  of  description. — Seymour 
V.  Osborne,  11  Wall.  516,  20  L.  Ed.  33; 
Eames  v,  Andrews,  122  U.  S.  40,  66,  30  L. 
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patent  is  for  a  manufacture,  a  sufficiently  certain  and  clear  description  of  the 
thing  patented  is  required,  not  of  the  steps  necessarily  antecedent  to  its  pro-, 
duction.^® 

(3)  Public  Use  or  Sale — (a)  Public  Use  or  Sale  in  This  Country — aa.  Gen- 
eral Ride. — In  order  for  an  invention  to  be  patentable,  it  must  be  one  not  known 
or  used  by  others  in  this  country.^* 

bb.  Duration  of  Use. — The  public  use  of  a  device  for  which  a  patent  is  ob- 
tained, two  years  before  the  patent  is  applied  for,  will  invalidate  the  patent.*^® 

cc.  Nature  and  Extent  of  Use. — Where  the  thing  has  been  publicly  used  for 
that  time,  it  is  not  necessary  to  show  that  it  was  so  used  by  more  than  one  per- 


son 


61 


(b)    In  Foreign  Country. — Public  use  or  sale  in  a  foreign  country  is  not  ef- 
fectual to  defeat  an  American  patent,'^^  provided  the  patentee  is  the  first  in- 


Ed.  1064;  Seabury  v.  Am  Ende,  152  U.  S. 
661,  38  Iv.  Ed.  553;  Florsheim  v.  Schilling, 
137  U.  S.  64,  34  L.  Ed.  574;  Tilghman  v. 
Proctor,  103  U.  S.  707,  26  L.  Ed.  279; 
Cohn  V.  United  States  Corset  Co.,  93  U. 
S.  366,  23  L.  Ed.  907;  Downton  v.  Yeager 
Milling  Co.,  108  U.  S.  466,  471,  27  U  Ed. 
789. 

48.  Cohn  V.  United  States  Corset  Co., 
93  U.  S.  366,  23  L.   Ed.  907. 

49.  Prior  use.— Rev.  Stat.,  §  4886;  Coffin 
V.  Ogden,  18  Wall.  120,  21  L.  Ed.  821; 
Collar  Co.  v.  Van  Dusen,  23  Wall.  530,  23 
L.  Ed.  128;  Sewall  v.  Jones,  91  U.  S.  171, 
179,  23  L.  Ed.  275;  Roemer  v.  Simon,  95 
U.  S.  214,  218,  24  L.  Ed.  384;  Dunbar  v. 
Myers,  94  U.  S.  187,  198,  24  L.  Ed.  34; 
Klein  v.  Russell,  19  Wall.  433,  434,  22  L. 
Ed.  116;  Brown  v.  Davis,  116  U.  S.  237, 
29  L.  Ed.  659;  Dalton  v,  Jennings,  93  U. 
S.  271,  23  L.  Ed.  925;  Anderson  v.  Miller, 

.  129  U.  S.  70,  32  L.  Ed.  635;  Jones  v.  More- 
head,  1  Wall.  155,  17  L.  Ed.  662;  Kirk  v. 
United  States,  163  U.  S.  49,  55,  41  L.  Ed. 
66.  See  post,  "Public  Use  or  Sale  before 
Obtaining  Patent,"  V,  E. 

Proof  of  the  state  of  the  art  is  admis- 
sible in  equity  cases,  without  any  aver- 
ment in  the  answer  touching  the  subject, 
and  in  actions  at  law,  without  giving  the 
notice  required  when  evidence  is  offered 
to  invalidate  the  patent.  It  consists  of 
proof  of  what  was  old  and  in  general  use 
at  the  time  of  the  alleged  invention;  and 
may  be  admitted  to  show  what  was  then 
old,  or  to  distinguish  what  is  new,  or  to 
aid  the  court  in  the  construction  of  the 
patent.  Dunbar  v.  Myers,  94  U.  S.  187, 
198,  24  L.  Ed.  34. 

Letters-patent  No.  124,  340,  issued  to 
John  Dalton,  March  5,  1872,  for  "an  al- 
leged new  and  useful  improvement  in 
ladies'  hair  nets,"  are  void,  because  his 
specification  and  claim  precisely  and  ac- 
curately describe  various^  fabrics  which 
had  been  made  and  were  in  public  use  for 
a  long  time  previous  to  his  application. 
Dalton  V.  Jennings,  93  U.  S.  271,  23  L.  Ed. 
925. 

Letters-patent  No.  56,  801,  issued  July 
31,  1866,  to  William  Roemer,  for  an  im- 
provement in  traveling  bags,  cannot  be 
sustained,  as  the  thing  patented  was,  be- 


fore his  alleged  invention,  known  and  ex- 
tensively used  by  others  in  this  country. 
Roemer  v.  Simon,  95  U.  S.  214,  24  L.  Ed. 
384. 

50.  Two  years  prior  use. — Kirk  v.  United 
States,  163  U.  S.  49,  55,  41  L.  Ed.  66; 
Brown  v.  Davis,  116  U.  S.  237,  29  L.  Ed. 
659;  Anderson  v.  Miller,  129  U.  S.  70,  32 
L.  Ed.  635.  See,  also,  Klein  v.  Russell,  19 
Wall.  433,  434,  22  L.  Ed.  116. 

No  infringement  of  a  patent  is  shown, 
where  articles  identical  with  those  alleged 
to  infringe  had  been  manufactured  for 
more  than  two  years  prior  to  the  applica- 
tion for  the  patent.  Anderson  v.  Miller, 
129  U.  S.  70,  73,  32  L.  Ed.  635. 

A  patent  is  anticipated  by  the  sale  or 
public  use  of  a  machine  which  fully  em- 
bodied the  idea  of  the  patent  more  than 
two  years  previous  to  the  issuance  of  the 
patent.  Brown  v.  Davis,  116  U.  S.  237,  29 
L.  Ed.  659. 

51.  Nature  and  extent  of  use. — Brush  v. 
Condit,  132  U.  S.  39,  33  L.  Ed.  251. 

A  patent  for  an  improvement  in  elec- 
tric lamps  was  anticipated  by  a  device 
which  was  a  perfected  invention  and  not 
merely  an  abandoned  experiment,  al- 
though onlv  one  such  device  was  ever 
made  and  that  put  in  use  only  for  a  short 
time.  Brush  v.  Condit,  132  U.  S.  39,  48, 
33  L.  Ed.  251. 

52.  Use  or  sale  in  foreign  country. — Rev. 
Stat.,  §§  4886,  4923;  Roemer  v.  Simon,  95 
U.  S.  214,  218,  24  L.  Ed.  384;  Gandy  v. 
Main  Belting  Co.,  143  U.  S.  587,  592,  36 
L.  Ed.  272;  Sewall  v.  Jones,  91  U.  S.  171, 
23  L.  Ed.  275;  Hurlbut  v.  Schillinger,  130 
U.  S.  456,  32  L.  Ed.  1011;  Elizabeth  v. 
Pavement  Co.,  97  U.  S.  126,  24  L.  Ed. 
1000;  Shaw  v.  Cooper,  7  Pet.  292,  8  L.  Ed. 
689. 

The  right  of  the  patentee  to  his  inven- 
tion should  not  be  denied  by  reason  of  the 
fact  that  he  had  made  use  of  it,  or  put  it 
on  sale  abroad,  more  than  two  years  be- 
fore the  application,  provided  it  were  not 
so  used  or  sold  in  this  country.  Gandy  v. 
Main  Belting  Co.,  143  U.  S.  587,  593,  36 
L.   Ed.  272. 

Proof  of  prior  use  in  a  foreign  country 
will  not  supersede  a  patent  granted  here, 
unless  the  alleged  invention  was  patented 
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ventor  thereof.^^ 

(4)  Prior  Inveniion  Patented  Subsequently — (a)  Prior  Domestic  Im/enHon. 
— A  domestic  patent  may  be  defeated  by  a  prior  domestic  discovery  or  invention 
which  has  been  subsequently  patented.^*  But  in  order  for  this  resuh  to  obtain, 
the  invention  or  discovery  relied  on  as  an  anticipation  must  have  been  actually 
prior  in  point  of  time.*^*  An  invention  dates  from  the  time  the  inventor  com- 
pletes it  in  his  mind,  although  he  delays  for  some  time  to  bring  it  out.**®  An  in- 
vention relating  to  machinery  may  be  exhibited  as  well  in  a  drawing  as  in  a 
model,  so  as  to  lay  the  foundation  of  a  claim  to  priority,  if  sufficiently  plain  to 
enable  those  skilled  in  the  art  to  understand  it.^^ 

(b)  Prior  Foreign  Invention, — ^A  previous  discovery  in  a  foreign  country 
does  not  render  a  patent  void,  unless  such  discovery  or  some  substantial  part 
of  it  had  been  before  patented  or  described  in  a  printed  publication.** ^ 

c.  What  Constitutes  Anticipation — (1)  Definition, — In  the  patent  law,  a 
thing  which  would  infringe  a  patent  if  later,  anticipates  it  if  earlier.'** 

(2)  Identity, — In  order  for  a  patent  to  be  anticipated  by  a  prior  device,  in- 
vention or  printed  publication,  the  two  things  must  be  substantially  identical  in 
principle.*^  But  it  is  by  no  means  essential  that  they  be  absolutely  identical,  as 
it  is  well  settled  that  the  substantial  equivalent  of  a  thing  is,  in  the  sense  of  the 
patent  law,  the  same  as  the  thing  itself  and  that  two  devices  which  perform 
the  same  function  in  substantially  the  same  way,  and  accomplish  substantially 
the  same  result,  are  therefore  the  same,  though  they  may  differ  in  name  or 
form.*^  A  machine  or  device  intended  to  accomplish  the  same  purpose  as  that 
for  which  a  patent  is  obtained,  but  which  makes  use  of  substantially  different 


in  some  foreign  country.  Proof  of  such 
foreign  manufacture  and  use,  if  known  to 
the  applicant  for  a  patent,  may  be  evidence 
tending  to  show  that  he  is  not  the  inventor 
of  the  alleged  new  improvement;  but 
it  is  not  sufficient  to  supersede  the  patent 
if  he  did  not  borrow  his  supposed  inven- 
tion from  that  source,  unless  the  foreign 
inventor  obtained  a  patent  for  his  im- 
provement, or  the  same  was  described  in 
some  printed  publication.  Roeraer  v, 
Simon,  95  U.  S.  214,  218,  24  L.  Ed.  384. 

53.  Domestic  patentee  must  be  first  in- 
vcntoTw— Sewall  v.  Jones,  91  U.  S.  171,  23 
L.  Ed.  275;  Roemer  v.  Simon,  95  U.  S.  214, 
24  L.  Ed.  384. 

But  the  patentee  must  be  the  inventor, 
and  must  not  merely  have  obtained  a  pat- 
ent for  a  device  which  was  in  use  in  a  for- 
eign country,  and  which  he  did  not  invent. 
Sewall  V.  Jones,  91  U.  S.  171,  23  L.  Ed. 
275;  Roemer  v.  Simon,  95  U.  S.  214,  24  L. 
Ed.   384. 

64.  Prior  domestic  invention  or  discov- 
ery-— Loom  Co.  V.  Higgins,  105  U.  S.  580, 
26  L.  Ed.  1177;  O'Reilly  v,  Morse,  15  How. 
62,  109,  14  L.  Ed.  601. 

55.  Invention  must  be  prior. — Loom  Co. 
r.  Higgins,  105  U.  S.  580,  26  L.  Ed.  1177; 
O'Reilly  v.  Morse,  15  How.  62,  109,  14  L. 
Ed.  601. 

56.  Date  of  invention.~0'Reilly  v. 
Morse,  15  How.  62,  109,  14  L.  Ed.  601; 
Loom  Co.  V,  Higgins,  105  U.  S.  580,  592,  26 
Lr.   Ed.   1177. 

57.  Necessity  for  models  of  prior  inven- 
tion-— Loom  Co.  V.  Higgins,  105  U.  S.  580, 
26  L.  Ed.  1177. 

58.  Previous  discovery  in  foreign  coun- 


try.—O'Rielly  V.   Morse,   15   How.   62,   14 
L.   Ed.   601. 

59.  Anticipation  defined. — Peters  v.  Ac- 
tive Mfg.  Co.,  129  U.  S.  530,  32  L.  Ed.  738; 
Thatcher  Heating  Co.  v.  Burtis,  121  U. 
S.  286,  295,  30  L.  Ed.  942;  Grant  v,  Wal- 
ter, 148  U.  S.  547,  554,  37  L.  Ed.  552; 
Gordon  v.  Warder,  150  U.  S.  47,  37  L.  Ed. 
992;  Knapp  v.  Morss,  150  U.  S.  221,  37  L. 
Ed.  1059;  Miller  v.  Eagle  Mfg.  Co.,  151 
U.   S.   186,   204,  38   L.   Ed.   121. 

60.  Identity  of  principle. — Machine  Co. 
V.  Murphy,  97  U.  S.  120,  24  L.  Ed.  935; 
Cantrell  v,  Wallick,  117  U.  S.  689,  29  L. 
Ed.  1017;  Brush  v,  Condit,  132  U.  S.  39, 
33  L.  Ed.  251. 

61.  Substantial  identity. — Machine  Co. 
V,  Murphy,  97  U.  S.  120,  24  L.  Ed.  Q35; 
Cantrell  v,  Wallick,  117  U.  S.  689,  29  L. 
Ed.  1017;  Winans  v.  New  York,  etc.,  R. 
Co.,  21  How.  88,  16  L.  Ed.  68;  Brush  v. 
Condit,  132  U.  S.  39,  33  L.  Ed.  251;  Sie- 
mens V.  Sellers,  123  U.  S.  276,  31  L.  Ed. 
153. 

Winans*  patent  for  "a  new  and  useful 
improvement  in  the  construction  of  cars 
or  carriages  intended  to  travel  upon  rail- 
roads," was  for  the  manner  of  arranging 
and  connecting  the  eight  wheels  of  a  rail- 
road carriage  for  the  purpose  of  enabling 
burden  and  passenger  cars  to  pursue  a 
more  smooth,  even,  and  safe  course  over 
the  curves  and  irregularities  of  a  railroad. 
And  it  was  proper  to  instruct  the  jury, 
that  if  they  found,  from  the  evidence,  that 
before  the  time  when  Winans  claimed  to 
have  made  the  discovery,  carriages  with 
eight  wheels,  arranged  and  connected 
substantially  in  the  same  manner  and  upon 
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means  or  mechanism  is  not  an  anticipation,  although  intended  to  accomplish  the 
same  result.**  ^  patent  is  not  anticipated  by  a  device  not  designed  for  the 
same  purpose,  which  no  person  looking  at  it  or  using  it  would  understand  that 
it  was  to  be  used  in  the  way,  and  which  is  not  shown  to  have  been  really  used 
and  operated  in  that  way.*^ 

(3)  Prior  Accidental  Production — A  product  accidentally  and  unwitting^ 
produced,  while  the  operator  is  engaged  in  pursuit  of  other  and  different  results, 
without  any  knowledge  by  the  operator  of  what  was  done,  or  how  it  was  done, 
cannot  be  held  to  be  an  anticipation  of  a  process  for  producing  it.^ 

(4)  Prior  UnsuccessftU  Devices. — Prior  unsuccessful  devices  which  are  aban- 
doned by  the  inventor  will  not  constitute  an  anticipation, ^^  even  though  thej' 
were  patented.®* 

(5)  Lost  or  Forgotten  Arts  or  Devices. — Where  a  person  had  made  and  used 
an  article  similar  to  the  one  which  was  afterwards  patented,  but  had  not  made 
his  discovery  public,  using  it  simply  for  his  own  private  purpose,  and  without 
having  tested  it  so  as  to  discover  its  usefulness,  and  it  had  then  been  finally  for- 
gotten or  abandoned,  such  prior  invention  and  use  did  not  preclude  a  subsequent 
inventor  from  taking  out  a  patent  ^"^ 

(6)  Failure  to  Disclose  Essentials. — A  device  or  process  is  not  an  anticipa- 
tion where  it  fails  to  disclose,  fully  and  precisely,  the  essential  features  of  the 
latter  process  covered  by  the  patent.*® 

(7)  Superiority  in  Later  Devices. — ^The  defense  of  anticipation  is  not  de- 
feated merely  because  the  latter  device  is  superior  in  finish  and  workmanship, 
where  the  earlier  one  was  complete  and  practicable,  was  actually  used,  and  per- 
fectly served  the  same  purpose.**     A  machine  is  anticipated  by  one  substan- 


the  same  mechanical  principles  with  those 
described  in  the  patent,  were  known,  and 
publically  used,  Winans  was  not  entitled 
to  recover.  Winans  v.  N»w  York,  etc.,  R. 
Co.,  21  How.  88,  16  L.  Ed.  68. 

If  a  machine  or  device  embodies  the 
principle  of  a  patent  it  anticipates  it, 
though  the  patent  is  carried  out  by  dif- 
ferent means.  Brush  v.  Condit,  132  U.  S. 
39,  33  L.  Ed.  251. 

62.  Identity  of  means  or  mechanism. — 
Sessions  v.  Romadka,  145  U.  S.  29,  43,  36 
L.  Ed.  609. 

68.  Identity  of  purpose. — Clough  v. 
Barker,  106  U.  S.  166,  176,  27  L.  Ed.  134. 

64.  Prior  accidental  production. — Tilgh- 
man  v.  Proctor,  102  U.  S.  707,  713,  26  L. 
Ed.  279. 

65.  Prior  unsuccessful  devices* — Clark 
Thread  Co.  v.  Willimantic  Linen  Co.,  140 
U.  S.  481,  35  L.  Ed.  521;  Smith  v.  Good- 
year Dental  Vulcanite  Co.,  93  U.  S.  486, 
487,  23  L.  Ed.  952:  Whitely  v.  Swayne,  7 
Wall.  685,  19  L.  Ed.  199;  The  Telephone 
Cases,  126  U.  S.  1,  31  L.  Ed.  863. 

An  attachment,  though  unsuccessful  as 
used  in  connection  with  fire  box  boilers, 
serves  nevertheless  as  an  anticipation  of 
the  same  device  when  successfully  adopted 
to  return  flue  boilers.  Heald  v.  Rice,  104 
U.  S.  737,  26  L.  Ed.  910. 

66.  Unsuccessful  patented  devices. — 
Whiteley  v.  Swayne,  7  Wall.  685,  19  L. 
Ed.    199. 

Where  a  patent  has  been  granted  for 
improvements,  which,  after  a  full  and  fair 
trial,  resulted  in  unsuccessful  experiments, 
and  have  been  finally  abandoned,  if  any 
other  person  takes  up  the  subject  of  the 


improvements,  and  is  successful,  he  is  en- 
titled to  the  merit  of  them  as  an  original 
inventor.  Whitely  v.  Swayne,  7  Wall. 
685,  19  L.  Ed.  199. 

67.  Lost  or  forgotten  arts  and  devices. 
— -Gayler  v.  WiWer,  10  How.  477,  13  U 
Ed.  504. 

68.  Difference  in  essentials. — Sharp  il 
Stamping  Co.,  103  U.  S.  250,  26  L.  Ed. 
445;  The  Barbed  Wire  Patent,  14^  U.  S. 
275,  36  L.  Ed.  154;  Seymour  v.  Osborne, 
11  Wall.  516,  20  L.  Ed.  33;  Cawood  Patent, 
94  U.  S.  695,  704,  24  L.  Ed.  238;  Carnegie 
Steel  Co.  V.  Cambria  Iron  Co.,  185  U.  S. 
403,  421,  46  L.  Ed.  968;  DuBois  v.  Kirk. 
158  U.  S.  58,  39  L.  Ed.  895. 

A  patent  for  a  steak  broiler,  the  essen- 
tial features  of  which  were  a  frying  pan 
to  catch  the  gravy  placed  upon  a  noncon- 
ducting substance,  so  as  to  preserve  it 
from  the  heat,  and  a  device  by  means  of 
which  both  sides  of  the  steak  were  cooked 
equally  at  the  same  time,  was  held  not  to 
be  anticipated  by  broilers  of  a  same  or 
similar  nature  but  which  lacked  both  of 
these  essential  features.  Sharp  v.  Stamp- 
ing Co.,  103  U.  S.  250,  26  L.  Ed.  445. 

A  patent  for  fence  wire  consisting  of  a 
coiled  barbed  in  combination  with  two 
twisted  wires,  by  means  of  which  the  barb 
is  clamped  and  held  in  position,  was  not 
anticipated  by  fencing  wire  having  spools 
with  spikes  attached  thereto  at  certain  in- 
tervals, nor  by  a  flat  wire  with  spikes 
placed  at  certain  intervals  which  were 
made  fast  by  a  blow  from  a  hammer.  The 
Barbed  Wire  Patent,  143  U.  S.  275,  36  L. 
Ed.  154. 

69.  Superiority  in  workmanship* — Forn- 
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tially  like  it  in  principle  although  the  latter  is  enlarged  or  strengthened.  A  ma- 
chine remains  the  same  in  principle,  although  one  or  all  of  its  constituents  be 
enlarged  and  strengthened  so  as  to  perform  heavier  workJ<> 

(8)  Necessity  for  Completion  and  Perfection  of  Former  Devices. — The  in- 
venticm  or  discovery  relied  upon  as  an  anticipation  must  have  been  complete, 
and  capable  of  producing  the  result  sought  to  be  accomplished  J  ^  But  while  a 
patent  is  not  anticipated  by  an  apparatus,  manifestly  only  an  experiment,  aban- 
doned and  given  up  some  time  before,'^^  Jt  jg  not  essential  to  anticipation  that 
the  first  device  should  have  reached  the  highest  degree  of  perfections^ 

(9)  Modification  or  Change  in  Prior  Devices. — It  is  not  sufficient  to  consti- 
tute an  anticipation  that  the  device  relied  upon  might,  by  modification,  be  made 
to  accomplish  the  function  performed  by  the  patent  in  question,  if  it  were  not 
designed  by  its  maker,  nor  adapted,  nor  actually  used,  for  the  performance  of 
such  functions^* 

(10)  Particular  Kinds  of  Inventions — (a)  Machines. — In  order  for  a  machine 
or  device  to  defeat  a  subsequent  patent  by  anticipation,  the  two  machines  or 
devices  must  be  substantially  alike  in  principle.''^     A  machine  or  mechanical 


crook  V.  Root,  127  U.  S.  176,  180,  32  I^. 
Ed.  97;  Magin  v.  Karle,  150  U.  S.  387,  37 
L  Ed.  1118. 

70.  Enlax^ing  or  strengthening  prior  de- 
vice*^—Planing-Machine  Co.  V,  Keith,  101 
U.  S.  479,  480,  25  L.  Ed.  939. 

The  invention  of  a  planing  machine  hav- 
ing a  solid  bed  of  no  particular  form,  or 
specified  thickness,  and  not  requiring  to 
be  constructed  in  one  piece,  is  anticipated 
by  a  machine  for  cutting  and  planing  light 
material,  having  in  other  respects  the  same 
devices  and  a  solid  bed  adequate  for  the 
purposes  for  which  it  was  intended.  The 
fact  that  the  bed  of  the  latter  is  divided  by 
a  slit  running  longitudinally  from  one  end 
to  the  other,  yet  arranged  so  as  to  con- 
stitute one  bed,  makes  no  difference.  Plan- 
ing-Machine  Co.  v.  Keith,  101  U.  S.  479, 
480,  25  U  Ed.  939. 

71.  Necessity  for  anticipating  device  to 
be  complcte-^Coffin  v.  Ogden,  18  Wall. 
120,  21  L.  Ed.  821;  Brush  v.  Condit,  132 
U.  S.  39,  33  L.  Ed.  251. 

If  the  thing  were  embryonic  or  in- 
choate; if  it  rested  in  speculation  or  ex- 
periment; if  the  process  pursued  for  its 
development  had  failed  to  reach  the  point 
of  consummation,  it  cannot  avail  to  defeat 
a  patent  founded  upon  a  discovery  or  in- 
vention which  was  completed,  while  in  the 
other  case  there  was  only  progress,  how- 
ever near  that  progress  may  have  approxi- 
mated to  the  end  in  view.  The  law  re- 
quires not  conjecture,  but  certainty.  If 
the  question  relate  to  a  machine,  the  con- 
ception must  have  been  clothed  in  sub- 
stantial forms  which  demonstrate  at  once 
its  practical  efficacy  and  utility.  Coffin  v. 
Ogden.  18  Wall.  120,  124,  21  L.  Ed.  821. 

72.  Experiment  no  anticipation. — New 
Process  Fermentation  Co.  v.  Maus,  122  U. 
S.  413,  430,  30  L.  Ed.  1193;  Coffin  v.  Og- 
den, 18  Wall.  120,  21  L.  Ed.  821;  Brush  v. 
Condit,  132  U.  S.  39,  33  L.  Ed.  251. 

7S.  Highest  degree  of  perfection  not 
required.— The  Telephone  Cases,  126  U. 
S;  1,  31  I^  Ed.  863;  Brush  v.  Condit,  132 
I.  S.  39.  33  L.  Ed.  251. 


Although  the  remains  of  old  experi- 
ments should  only  with  hesitancy  be  per- 
mitted to  destroy  the  pecuniary  value  of 
a  patent  for  a  useful  and  successful  in- 
vention, a  patent  must  be  held  to  have 
been  anticipated,  where  the  case  is  that 
of  the  public,  well-known,  practical  use 
in  ordinary  work,  with  as  much  success  as 
was  reasonable  to  expect  at  that  stage,  in 
the  development  of  the  art,  of  the  exact 
invention  which  was  subsequently  made 
by  the  patentee.  Brush  v.  Condit,  132  U. 
S.  39,  48,  33  h.  Ed.  251. 

74.  Machine  capable  of  being  changed 
so  as  to  perform  same  service. — ^Topliffz'. 
Topliff,  145  U.  S.  156,  161,  36  L.  Ed.  658; 
Sessions  v.  Romadka,  145  U.-S.  29,  43,  36  L. 
Ed.  609;  Potts  v.  Creager,  155  U.  S.  597, 
39  L.  Ed.  275. 

In  a  patent  for  a  clay  disintegrator,  a 
claim  for  a  cylinder  containing  a-  series  of 
steel  scraping  bars,  fitted  into,  and  ad- 
justably secured  in,  longitudinal  grooves 
in  the  periphery  of  the  cylinder,  is  not 
anticipated  by  a  cylinder  with  cutting 
knives  on  its  periphery  for  grinding  ap- 
ples, nor  by  other  machines  in  which  the 
rotary  cylinders  armed  with  knives,  could 
not  possibly  be  used  as  clay  disintegrators 
without  changes  which  would  involve, 
more  or  less  invention.  Potts  v.  Creager, 
155  U.  S.  597,  39  L.  Ed.  275. 

75.  Machines.— Hobbs  v.  Beach,  180  U. 
S.  383,  45  L,.  Ed.  586;  Busch  v.  Jones,  184 
U.  S.  598,  604,  46  L.  Ed.  707;  Potts  v. 
Creager,  155  U.  S.  597,  608,  39  L.  Ed.  275; 
DuBois  V.  Kirk,  158  U.  S.  58,  39  L.  Ed. 
895;  The  Roller  Mill  Patent,  156  U.  S. 
261,  271,  39  L.  Ed.  417.  See  ante,  "Ma- 
chines," V,  C,  1,  b,  (2). 

A  patent  for  a  machine  for  attaching 
gummed  paper  or  muslin  slips  to  the 
corners  of  paper  boxes  is  not  anticipated 
by  a  machine  for  stitching  wire  or  at- 
taching metallic  stays,  nor  by  machines  for 
pressing  strips  of  glu-ed  paper  upon  the 
edge  of  circular  boxes  at  the  junction  of 
the  bottom  and  sides  so  as  to  form  a  union 
of  the  ends  with  the  cylindrical  side  of  the 
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patent  is  anticipated  by  a  prior  device  of  like  construction  and  capable  of  per- 
forming the  same  function  J® 

(b)  Manufactures. — ^A  patent  for  a  product  or  manufacture  is  anticipated 
by  a  substantially  similar  product,^^  although  produced  by  a  different  process  J® 

(c)  Processes. — A  process  patent  can  be  anticipated  only  by  a  process"^*  and 
not  by  mechanism  which  might  with  slight  alterations  be  adapted  to  carry  out 
the  process,^  and  in  order  for  one  to  anticipate  another  the  two  must  be  sub- 


box,  where  the  operation  is  done  partly 
by  hand,  nor  by  an  addressing  machine  in 
which  the  strip  of  paper,  with  the  address 
printed  thereon  is  run  through  the  ma- 
chine, the  address  is  cut  off  in  slips,  and 
automatically  affixed  to  the  newspapers, 
envelopes  or  other  articles  addressed  by 
a  descending  knife  or  platen,  although  few 
changes  are  necessary  in  order  to  make 
the  latter  machine  do  the  work  of  the 
former.     Hobbs  v.  Beach,  180  U.  S.  383, 

45  L.  Ed.  586. 

In  Busch  V.  Jones,  184  U.   S.  598,  604, 

46  L.  Ed.  707,  it  is  held  that  a  press  for 
removing  type  indentations,  the  pressure 
being  retained  by  cords  and  continued  in 
the  bundle,  was  not  anticipated  by  hay 
presses,  cotton  presses  and  others  used 
for  applying  pressure  to  masses  of  matter 
to  compact  them  into  bundles,  the  pres- 
sure being  retained  by  bands  of  some  kind. 

The  plaintiffs  patent  for  an  apparatus 
for  steaming  tobacco  consisted  in  sub- 
stituting a  wooden  vessel  for  holding  the 
tobacco  while  being  resweated  in  place  of 
a  metallic  one.  The  defendant  used  the 
cases,  boxes  or  packages  in  which  the 
leaves  were  originally  packed  by  the  pro- 
ducer and  steamed  the  tobacco  while  in 
them.  It  wa^  held  that  if  the  defendant's 
plan  was  not  an  equivalent  of  the  plain- 
tiffs, there  was  no  infringement,  and  that 
if  it  was,  the  plaintiffs  patent  was  antici- 
pated, since  prior  to  its  issuance  it  had 
been  the  practice  to  subject  the  tobacco 
to  steam  while  in  hogsheads  or  cases  in 
which  it  had  been  originally  packed.  Sut- 
ter V.  Robinson,  119  U.  S.  530,  30  I,.  Ed. 
492. 

A  device  for  relieving  the  pressure  upon 
dams  by  means  of  an  open  sluice  so  ar- 
ranged relatively  to  the  dam  that  the 
water,  not  needed  to  support  the  leaves, 
escapes,  is  not  anticipated  by  a  patent  for 
a  gate  opened  and  closed  by  a  float  placed 
not  in  the  forebay,  but  in  the  stream,  and 
connected  by  a  rock  and  pinion  which 
operates  to  vary  automatically  the  height 
of  the  dam,  since  it  seems  to  have  a  dif- 
ferent object  from  the  alleged  infringing 
device  and  employs  quite  a  different 
means.  DuBois  v.  Kirk,  158  U.  S.  58, -65, 
39  L.   Ed.  895. 

76.  Machine  patents. — Carnegie  Steel 
Co.  V.  Cambria  Iron  Co.,  185  U.  S.  403, 
424,  46  L.  Ed.  968,  citing  Risdon,  etc., 
Locomotive  Works  v.  Medart,  158  U.  S. 
68,  39  L.  Ed.  899;  Corning  v.  Burden,  15 
How.  252,  14  L.  Ed.  683. 

77.  Substantially  similarity  of  products. 
— Cochrane  v.  Badische,  etc..    Soda     Fa- 


brik,  111  U.  S.  293,  28  L.  Ed.  433;  The 
Wood-Paper  Patent,  23  How.  566,  23  I*. 
Ed.  31:  Pope  Mfg.  Co.  v.  Gormully,  etc., 
Mfg.  Co.,  No.  2,  144  U.  S.  238,  246,  36  L. 
Ed.  420;  Myers  v.  Groom  Shovel  Co.,  141 
U.  S.  674,  35  U  Ed.  898;  Giles  v.  Hey- 
singer,  150  U.  S.  627,  37  L.  Ed.  1204.  See 
ante,  "Manufactures,"  V,  C,  1,  b,   (3). 

A  patent  for  an  improvement  in  hair 
crimpers  consisting  of  a  strip  of  soft  non- 
elastic  metal,  covered  with  a  fibrous  coat- 
ing cemented  thereto,  so  that  when  cut 
into  proper  lengths  for  use  the  ends  will 
not  fray  out,  is  anticipated  by  the  double 
cover  process,  which  consists  in  covering 
the  plain  strip  of  metal  with  cotton,  im- 
mersing in  dextrine  and  covering  with 
silk,  whereby  core,  cotton  cover  and  silk 
cover  are  cemented  together.  Giles  v. 
Heysinger,  150  U.  S.  627,  37  L.  Ed.  1204. 

A  patent  for  improvement  in  handle 
sockets  for  shovels,  etc.,  formed  by  rivet- 
ing two  straps  of  iron  connecting  with 
the  blade  to  the  handle,  the  handle  not 
extending  below  the  socket  created  by  the 
union  of  the  straps,  is  anticipated  by  a 
patent  in  which  the  handle  is  secured  to 
the  blade  by  means  of  two  straps  which 
approach  each  other  at  their  ends  next  to 
the  blade  and  form  a  union,  or  practical 
union,  and  make  a  socket  or  ferrule  within 
which  the  handle  is  encased.  Myers  v. 
Groom  Shovel  Co.,  141  U.  S.  674,  35  L. 
Ed.  898. 

A  patent  for  a  handle  bar  to  a  bicycle 
which  consists  of  a  single  piece  of  metal, 
bracket  shaped,  running  through  a  lug 
which  is  fastened  to  the  bicycle  head,  the 
handle  being  retained  in  place  by  sleeve 
nuts,  which  screw  into  the  threaded  por- 
tion of  the  lug,  is  anticipated  by  "a  cross 
hollow  bracket  open  at  the  ends  and  top" 
on  which  screw  collars  are  fastened  which 
engage  with  the  bicycle  head.  Pope  Mfg. 
Co.  V.  Gormully,  etc.,  Mfg.  Co.,  No.  2,  144 
U.   S.  238,  246,  36  L.  Ed.  420. 

78.  Old  product  produced  by  new  proc- 
ess.— Cochrane  v.  Badische,  etc..  Soda  Fa- 
brik.  111  U.  S.  293,  28  L.  Ed.  433;  The 
Wood-Paper  Patent,  23  How.  566,  23  L. 
Ed.  31. 

79.  Process  patents — In  general. — Car- 
negie Steel  Co.  V.  Cambria  Iron  Co.,  185 
U.  S.  403.  432,  46  L.  Ed.  968;  New  Process 
Fermentation  Co.  v.  Maus,  122  U.  S.  413, 
30  L.  Ed.  1193;  Ansonia,  etc..  Copper  Co. 
V.  Electrical  Supply  Co.,  144  U.  S.  11,  36 
L.  Ed.  327.  See  ante,  "Processes."  V,  C, 
1,  b.  (4). 

80.  Mechanism  adapted  to  canying  out 
process. — Carnegie  Steel   Co.  v.   Cambria 
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stantially  identical  in  principle,®^  though  it  is  by  no  means  essential  that  they  be 
carried  into  effect  in  the  same  way.®^ 

(d)  Combinations, — Where  the  thing  patented  is  an  entirety,  consisting  of  a 
single  device  or  combination  of  old  elements  incapable  of  division  or  separate 
use,  anticipation  cannot  be  shown  by  alleging  or  proving  that  a  part  of  the  en- 
tire invention  is  found  in  one  prior  patent,  printed  publication,  or  machine, 
and  another  part  in  another  prior  exhibit,  and  still  another  part  in  a  third  ex- 
hibit, and  from  the  three  or  any  greater  number  of  such  exhibits  draw  the  con- 
clusion that  the  patentee  is  not  the  original  and  first  inventor  of  the  patented  im-^ 
provement.®^     But  where  the  combination,  as  well  as  all  of  its  elements  have 


Iron  Co.,  185  U.  S.  403,  424,  46  L.  Ed.  968. 

A  process  patent  is  not  anticipated  by 
mechanism  which  might  with  slight  al- 
terations have  been  adapted  to  carry  out 
that  process,  unless,  at  least,  such  use  of 
it  would  have  occurred  to  one  whose  duty 
it  was  to  take  practical  use  of  the  me- 
chanism described.  Carnegie  Steel  Co.  v, 
Canabria  Iron  Co.,  185  U.  S.  403,  424,  46 
L.  Ed.  968. 

81.  Substantial  identity  of  principle.^ — 
Ansonia,  etc..  Copper  Co.  v.  Electrical 
Supply  Co.,  144  U.  S.  11,  36  L.  Ed.  327; 
Carnegie  Steel  Co.  v.  Cambria  Iron  Co., 
185  U.  S.  403,  46  L.  Ed.  968;  New  Process 
Fermentation  Co.  v.  Maus,  122  U.  S.  413, 
430,  30  L.  Ed.  1193;  Mowry  v.  Whitney, 
14  Wall.  620,  642,  20  ly.  Ed.  860. 

A  process  primarily  designed  to  secure 
uniformity  of  product  in  molten  pig  iron 
through  equalization  of  the  chemical  com- 
position of  successive  charges,  by  means 
of  a  covered  reservior  between  the  blast 
furnaces  and  the  converters  in  which 
should  always  be  maintained  a  sufficient 
quantity  of  molten  metal  to  absorb  all  the 
variations  of  the  product  of  the  blast  fur- 
nace received  into  it  and  thus  to  unify  the 
metals  discharged  into  the  converters,  is 
not  anticipated  by  patents  which  con- 
template a  reservoir  between  the  blast 
furnaces  and  the  converters  used  for 
storage  and  for  such  incidental  steps  to- 
ward uniformity  as  the  necessary  mixing 
of  different  products  would  lead  to,  where 
no  provision  is  made  for  the  retention  of 
a  considerable  quantity  of  metal  in  the  res- 
ervoir as  a  necessary  prerequisite  to  yni- 
formity  of  product.  Nor  is  this  process 
for  unifying  the  products  of  blast  furnaces 
anticipated  ^by  the  foundry  practice  of 
running  metal  from  cupola  furnaces  to  a 
reservoir  ladle,  kept  half  full,  where  the 
maintenance  of  a  permanent  pool,  the  es- 
sence of  the  blast  furnace  process,  has 
nothing  to  do  with  the  foundry  process. 
Carnegie  Steel  Co.  v.  Cambria  Iron  Co., 
185  U.  S.  403,  46  L.  Ed.  968. 

An  improved  process  for  making  beer, 
which  results  in  the  forcing  down  of  its 
sediment  so  as  to  clarify  the  beer,  is  not 
anticipated  by  a  process  designed  to  ac- 
celerate the  fermentation  of  mash,  which 
accomplishes  exactly  the  opposite  result, 
i,  e.,  the  agitation  and  dissemination  of 
the  sediment  through  the  fluid.  New 
Process. Fermentation  Co.  v,  Maus,  122  U. 


S.  413,  429,  30  L.  Ed.  1193. 

A  foreign  patent  for  the  protection  of^ 
land  or  submarine  telegraph  cables,  by  the 
use  of  paint,  as  a  waterproof  covering  for 
a  braided  wire,  does  not  anticipate  a  patent- 
for  insulating  wires  by  means  of  alternate 
layers  of  braid  and  paint  where  there  is, 
nothing  to  indicate  that  the  paint,  as  used 
by  them,  was  applied  in  the  manner  in- 
dicated by  the  patent,  or  that  it  made  the 
covering  non-combustible,  or  was  intended 
at  all  for  that  purpose.  Ansonia,  etc., 
Copper  Co.  v.  Electrical  Supply  Co.,  144 
U.  S.  11,  15,  36  L.  Ed.  827. 

82.  Process  carried  into  efifect  in  dif- 
ferent way. — Crescent  Brewing  Co.  v,^ 
Gottfried,  128  U.  S.  158,  32  L.  Ed.  390; 
Dreyfus  v.  Searle,  124  U.  S.  60,  31  L.  Ed. 
352;  United  States  Repair,  etc.,  Co.  v.- 
Assyrian  Asphalt  Co.,  183  U.  S.  591,  46^ 
L.   Ed.   342. 

The  claim  for  a  process  of  heating  the 
interior  of  casks  or  barrels  for  the  pur- 
pose of  pitching  them  so  as  to  prevent  the 
seepage  of  their  contents,  which  consists, 
in  substance,  of  a  furnace  and  the  blower 
to  blow  the  hot  air  into  the  casks,  is  an- 
ticipated by  an  apparatus  which  has  the 
same  essential  features  but  in  which  the 
furnace  and  fuel  are  situated  inside  of  the 
cask  instead  of  outside  of  it.  Crescent 
Brewing  Co.  v,  Gottfried,  128  U.  S.  158, 
32  L.  Ed.  390. 

A  claim  for  a  process  patent  for  heat- 
ing wine  from  the  inside  of  the  cask  is 
void  for  want  of  novelty  where  the  proc- 
ess of  heating  it  from  the  outside  was  old, 
and  the  new  process  accomplished  no  new 
result.  Dreyfus  v.  Searle,  124  U.  S.  60, 
31  L.  Ed.  352. 

A  patent  method  of  repairing  asphalt 
roadways  is  invalid  by  reason  of  antici- 
pation when  the  similarity,  if  not  identity, 
of  the  conflicting  patents  is  manifest  in  all 
respects,  save  that  in  the  prior  device  the 
old  material  is  removed  and  in  the  other 
it  is  reduced  to  its  original  state  and 
mixed  with  new  material.  This  agitation, 
and  mixing  of  old  and  new  material  not, 
however,  being  necessary  to  the  method. 
United  States  Repair,  etc.,  Co.  v,  Assyrian 
Asphalt  Co.,  183  U.  S.  591,  46  L.  Ed.  342. 

83.  Combinations. — Bates  v.  Coe,  98  (j. 
S.  31,  48,  25  L.  Ed.  68;  Imhaeuser  v.  Buerk„ 
101  U.  S.  647,  660,  25  L.  Ed.  945;  Adams 
V,  Bellaire  Stamping  Co.,  141  U.  S.  539,! 
542,  35  L.  Ed.  849;  The  Telephone  Cases, 
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been  anticipated,  the  patent  is  invalid.®* 

d.  Necessity  for  Knowledge  of  Anticipation. — In  order  for  prior  use  and 
sale,®^  or  prior  description  in  a  printed  publication,®^  to  amount  to  anticipation 
and  defeat  a  subsequent  patent,  it  is  not  necessary  to  show  that  the  patentee  had 
knowledge  thereof. 

e.  Estoppel  to  Show  Anticipation. — ^A  defendant  in  an  infringement  suit  is 
not  estopped  to  show  want  of  patentable  novelty  by  the  fact  that  he  had  inef- 
fectually sought  to  procure  a  patent  for  the  same  thing, ^"^  or  because  he  con- 
ceived an  idea  from  the  examination  of  the  plaintiff's  device.®® 

3.  Evidence — ^a.  Judicial  Notice. — ^As  to  judicial  notice  on  questions  of  nov- 
elty and  anticipation,  see  the  title  Judiciai,  Notice,  vol.  7,  p.  672. 

b.  Presumptions  and  Burden  of  Proof. — See  post,  "Presumptions  and  Bur- 
den of  Proof,"  XIII,  B,  5,  c. 

c.  Admissibility — (1)  Prior  Patents. — Prior  patents  themselves  are  admis- 
sible as  evidence  of  want  of  novelty.®* 

(2)  Prior  Printed  Publications. — The  printed  publication  may  be  received  in 
evidence.*®     But  it  is  not  admissible  for  the  purpose  of  proving  any  other  fact. 


126  U.  S.  1,  572,  31  L.  Ed.  863;  Hobbs  v. 
Beach,  180  U.  S.  383,  45  L.  Ed.  586;  Lc- 
Roy  V.  Tatham,  14  How.  156,  14  L.  Ed. 
367;  Parks  v.  Booth,  102  U.  S.  96,  104,  26 
L.  Ed.  54;  Gill  v.  Wells,  22  Wall.  1,  24, 
22  L.  Ed.  699;  Seabury  v.  Am  Ende,  152 
U.  S.  561,  568,  38  L.  Ed.  553.  See  ante, 
'^Combinations,"  V,  C.  1,  b,  (7). 

A  patent  for  a  combination  accomplish- 
ing a  new  and  useful  result  is  not  antici- 
pated because  the  parts  are  old.  The  Tele- 
phone Cases,  126  U.  S.  1,  572,  31  L.  Ed. 
863. 

A  patent  for  a  telephone  of  which  a 
magrnet  forms  a  part  is  not  anticipated  by 
the  magnet.  The  Telephone  Cases,  126 
U.   S.  1,  572,  31   L.   Ed.  863. 

The  introduction  into  a  novel  machine 
of  a  device  which  is  only  partly  novel 
does  not  affect  the  novelty  of  the  whole 
invention.  Hobbs  v.  Beach,  180  U.  S.  383, 
395,  45  L.   Ed.   586. 

Where  the  evidence  does  not  disclose 
that  any  one  prior  to  the  patentee  accom- 
plished what  he  has  described  and  claimed, 
the  fact  that  others  had  done  something 
quite  similar,  and  had  used  separately  or 
in  different  combinations,  the  ingredients 
of  his  claim,  does  not  show  anticipation. 
Seabury  v.  Am  Ende,  152  U.  S.  561,  568, 
38  L.  Ed.  553. 

84.  Dane  v.  Chicago  Mfg.  Co.,  131  U.  S. 
appx.  cxxvi,  23  L,.  Ed.  82. 

A  patent  for  combining  with  the  ordi- 
nary combination  wheels,  and  the  other 
working  parts  of  a  combination  lock 
which  has  no  sliding  lock  bolt,  a  bolt  turn- 
ing on  a  pivot  or  bearing,  which  is  so 
isolated  or  removed  from  contact  with 
the  said  wheels,  as  to  receive  any  pressure 
or  strain  which  may  be  applied  through 
the  separate  bolt  work  of  a  safe  door,  and 
cut  off  the  communication  between  the 
bolt  work  of  the  door  and  the  wheels  or 
fence  leaver  of  the  lock,  so  that  the  posi- 
tion of  the  slots  in  the  wheels  cannot  be 
determined  for  picking  the  lock,  as  in  the 
use  of  the  ordinary  sliding  lock  bolt, 
which  extends  back  so  as  to  connect  with 


the  wheels,  is  open  to  objection  of  want 
of  novelty.  Yale  Lock  Mfg.  Co.  v.  Sar- 
gent, 117  U.  S.  536,  545,  29  L.  Ed.  954. 

85.  Knowledge  of  prior  use. — Evans  v. 
Eaton,  3  Wheat.  454,  4  L.  Ed.  433. 

8ft.  Knowledge  of  prior  publication. — 
Evans  V.  Eaton,  3  Wheat  454,  4  L.  Ed. 
433;  Sewall  v-  Jones,  91  U.  S.  171,  179,  23 
L.  Ed.  275. 

87.  Estoppel  to  show  want  of  novelty. 
— Haughey  v.  Lee,  151  U.  S.  282,  285,  38 
L.  Ed.  162. 

The  defense  of  want  of  patentable  in- 
vention in  a  patent  operates  not  merely  to 
exonerate  the  defendant,  but  to  relieve  the 
public  from  an  asserted  monopoly,  and 
the  court  cannot  be  prevented  from  so 
declaring  by  the  fact  that  the  defendant 
had  ineffectually  sought  to  secure  the 
monopoly  for  himself.  Haughey  v.  Lee, 
151  U.  S.  282,  285,  38  L.  Ed.  162. 

Whether  or  not  there  is  any  inconsist- 
ency in  trying,  at  one  time,  to  get  a  pat- 
ent for  a  supposed  invention,  and  in  after- 
wards alleging,  as  against  a  rival  success- 
ful in  obtaining  a  patent,  that  there  is  no 
novelty  in  the  invention,  it  certainly  can- 
not be  said  to  constitute  an  estoppel. 
Haughey  v.  Lee,  151  U.  S.  282,  285,  38  L. 
Ed.'  162. 

88.  Hoff  V,  Iron  Clad  Mfg.  Co.,  139  U. 
S.  326,  35  L.  Ed.  179. 

89.  Prior  patents. — ^Tucker  v.  Spalding, 
13  Wall.  453,  20  L.  Ed.  515.  See,  also,  At- 
lantic Works  V.  Brady,  107  U.  S.  192,  27 
L.  Ed.  438. 

It  is  no  ground  for  rejecting  the  prior 
patent  that  it  does  not  profess  to  do  the 
same  things  that  the  second  patent  does. 
Tucker  v.  Spalding,  13  Wall.  453,  20  L- 
Ed.  515. 

90.  Publication  as  evidence. — Seymour 
V.  McCormick,  19  How.  96,  15  L.  Ed.  557; 
French  v.  Carter,  137  U.  S.  239,  34  L.  Ed. 
664. 

In  a  suit  in  equity  to  recover  damages 
for  the  infringement  of  a  patented  device 
for  roofing  vaults,  a  French  publication 
with  plates  was  put  in  evidence  in  order 
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except  that  of  the  description  of  the  said  improvement.®^ 

(3)  Prior  Use. — ^Evidence  of  what  is  old  and  in  general  use  is  admissible  in 
an  action  on  a  patent  for  the  purpose  of  showing  anticipation,®^  provided  proper 
notice  thereof  has  been  given  by  the  defendant,  as  required  by  statute.*^ 

(4)  Priority  between  Several  Inventions. — The  date  of  a  prior  patent  is  evi- 
dence of  the  date  of  the  invention.®^  But  evidence  is  admissible  to  show  that  the 
second  patentee  is  the  first  inventor.  Hence,  after  the  defendant  has  introduced 
in  evidence  earlier  patents,  it  is  proper  for  the  plaintiff  to  show  that,  prior  to 
the  date  of  any  of  them,  he  had  reduced  the  invention  covered  by  his  first  claim 
to  practice,  in  a  working  form.®* 

(5)  Expert  Evidence. — ^The  evidence  of  e?q)erts  may  be  received  for  the 
purpose  of  showing  whether  or  not  there  is  a  difference  between  the  machine 
sued  on  and  the  one  claimed  to  be  an  anticipation.®^ 

d.  Weight  and  Sufficiency— (\)  General  Rule, — In  order  to  make  out  the 
defense  of  anticipation,  the  evidence  must  be  clear  and  convincing.®^ 

(2)    Oral  Testimony. — Oral  testimony,  unsupported  by  patents  or  exhibits, 


to  show  that  the  plaintiif  was  not  the  in- 
ventor of  the  device.  It  was  held  that  the 
foreign  publication  was  competent  as  evi- 
dence in  regard  to  the  state  of  the  art, 
and  as  a  foundation  for  the  inquiry 
whether  it  required  invention  to  pass  from 
the  French  structure  to  the  patented 
structure.  French  v.  Carter,  137  U.  S.  239, 
245,  34  L.  Ed.  664. 

91.  What  may  be  proved  by  publication. 
— Seymour  v.  McCormick,  19  How.  96,  15 
L.  Ed.  557. 

92.  Evidence  of  use. — Brown  z/.  Piper, 
91  U.  S.  37,  23  L.  Ed.  200;  Piper  v.  Moon, 
91  U.  S.  44,  23  L.  Ed.  202;  Klein  v.  Russell, 
19  Walk  433,  22  L.  Ed.  116. 

Evidence  of  what  is  old  and  in  general 
use  at  the  time  of  an  alleged  invention  is 
admissible  in  actions  at  law  under  the 
general  issue,  and  in  equity  cases,  without 
any  averment  in  the  answer  touching  the 
same.  Brown  v.  Piper,  91  U.  S.  37,  23  L. 
Ed.  200;  Piper  v.  Moon,  91  U.  S.  44,  23 
L.   Ed.  202. 

Where,  on  a  question  of  novelty  in  a 
patented  process,  a  witness  has  stated 
that,  after  the  patent,  he  was  using  a  par- 
ticular process  which  he  had  been  using 
for  twenty  years  before  (a  process  which 
the  defendant  affirmed  to  be  the  same  as 
the  one  patented),  it  is  allowable  to  ask 
the  witness  whether  the  patentee  had  not 
forbid  him  to  use  what  he  was  then  us- 
ing; the  purpose  of  the  question  being 
to  show  that  the  patentee  had  forbid  him, 
and  that  the  witness  then  disclaimed  using 
the  patented  process,  and  said  that  he 
had  "a  way  of  his  own"  which  he  was 
using.  Klein  v,  Russell,  19  Wall.  433,  22 
L.   Ed.  116. 

98.  Notice  of  defenses. — Railroad  Co.  v. 
Dubois,  12  Wall.  47,  20  L.  Ed.  265. 

The  novelty  of  a  patented  invention 
cannot  be  assailed  by  any  other  evidence 
than  that  of  which  the  plaintiff  has  re- 
ceived notice.  Hence  the  state  of  the  art, 
at  the  time  of  the  alleged  invention,  though 
proper  to  be  considered  by  the  court  in 
construing  the  patent,  in  the  absence  of 
notice,  has  no  legitimate  bearing  upon  the 


question  whether  the  patentee  was  the 
first  inventor.  Railroad  Co.  v.  Dubois,  12 
Wall.  47,  20  L.  Ed.  265. 

As  to  notice  of  defenses,  see  post,  "No- 
tice of  Defenses,"  XIII,  B,  4,  b,  (4). 

94.  Date  of  patent  as  evidence  of  date 
of  invention. — Atlantic  Works  v.  Brady, 
107  U.  S.  192,  202,  27  L.  Ed.  438. 

95.  Evidence  of  priority  of  invention. — 
St.  Paul  Plow  Works  v.  Starling,  140  U. 
S.  184,  198,  35  L.  Ed.  404;  Elizabeth  v. 
Pavement  Co.,  97  U.  S.  126,  24  L.  Ed. 
1000;  Loom  Co.  v.  Higgins,  105  U.  S.  580, 
26  L.  Ed.   1177. 

96.  Expert  evidence. — Tucker  v.  Spald- 
ing, 13  Wall.  453,  20  L.  Ed.  515. 

97.  Evidence  must  be  clear  and  con- 
vincing.— Coffin  V.  Ogden,  18  Wall.  120, 
21  L.  Ed.  821;  Woodworth  v.  Wilson,  4 
How.  712,  11  L.  Ed.  1171;  Deering  v. 
Winona  Harvester  Works,  155  U.  S.  286, 
39  L.  Ed.  153;  The  Barbed  Wire  Patent, 
.143  U.  S.  275,  36  L-  Ed.  154;  Cantrell  v. 
Wallick,  117  U.  S.  689,  29  L.  Ed.  1017; 
Morgan  v.  Daniels,  153  U.  S.  120,  125,  38 
L.    Ed.    657. 

When,  in  a  patent  case,  a  person  claims 
as  an  original  inventor  and  the  defense  is 
a  prior  invention  by  the  defendant,  if  the 
defendant  prove  that  the  instrument  which 
he  alleges  was  invented  by  him  was  com- 
plete and  capable  of  working,  that  it  was 
known  to  at  least  five  persons,  and  prob- 
ably to  many  others,  that  it  was  put  in 
use,  tested,  and  successful,  he  brings  the 
case  within  the  established  severe  tests 
required  by  law  to  sustain  the  defense  set 
up.  Coffin  V,  Ogden,  18  Wall.  120,  21  L. 
Ed.  821. 

Where  the  question  decided  in  the  pat- 
ent office  is  one  between  contesting  par- 
ties as  to  priority  of  invention,  the  de- 
cision there  made  must  be  accepted  as 
controlling  upon  that  question  of  fact  in 
any  subsequent  suit  between  the  same  par- 
ties, unless  the  contrary  is  established  by 
testimony  which  in  character  and  amount 
carries  through  conviction.  Morgan  v. 
Daniels,  153  U.  S.  120,  125,  38  L.  Ed.  657. 
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tending  to  show  prior  use  of  a  device  regularly  patented,  is,  in  the  nature  of  the> 
case,  open  to  grave  suspicion,  and  will  not  be  held  sufficient  for  the  purpose  un- 
less anticipation  is  shown  beyond  a  reasonable  doubt.®® 

(3)  Admissions. — An  admission  that  devices  of  the  same  general  nature  aS; 
the  patentee's  were  in  use  previous  to  his  application  for  a  patent,  is  not  an 
admission  that  they  were  the  same  as  his.®^ 

(4)  General  Use  as  Evidence  of  Novelty, — While  the  fact  that  a  patented 
device  has  gone  into  general  use  is  by  no  means  conclusive  of  its  novelty,^  yet 
where  the  question  of  novelty  is  in  doubt,  the  fact  that  the  device  has  gone  into 
general  use  and  displaced  other  devices  employed  for  a  similar  purpose,  is  suf- 
ficient to  turn  the  scale  in  favor  of  the  invention.^ 

(5)  Evidence  of  Interested  Parties, — The  testimony  of  one  interested  in  the* 
result  of  the  suit  cannot  be  allowed  to  prevail  against  a  course  of  conduct  ut- 
terly at  variance  with  it.® 

(6)  Decision  of  Patent  Office. — The  decision  of  the  patent  office  that  an  in- 


98.  Parol  evidence*— The  Barbed  Wire 
Patent,  143  U.  S.  275,  36  U  Ed.  154;  Deer- 
ing  V.  Winona  Harvester  Works,  155  U. 
S.  286,  300,  39  L.  Ed.  153.  See  the  title 
PAROL  EVIDENCE,  ante,  p.  12. 

Granting  the  witnesses  to  be  of  the 
highest  character,  and  never  so  conscien- 
tious in  their  desire  to  tell  only  the  truth, 
the  possibility  of  their  being  mistaken  as 
to  the  exact  device  used,  which,  though 
bearing  a  general  resemblance  to  the  one 
patented,  may  differ  from  it  in  the  very 
particular  which  makes  it  patentable,  are 
such  as  to  render  oral  testimony  pecul- 
iarly untrustworthy;  particularly  so  if  the 
testimony  be  taken  after  the  lapse  of 
years  from  the  time  the  alleged  anticipat- 
ing device  was  used.  If  there  be  added 
to  this  a  personal  bias,  or  an  incentive  to 
color  the  testimony  in  the  interest  of  the 
party  calling  the  witness,  to  say  nothing 
of  down-right  •  perjury,  its  value  is,  of 
course,  still  more  seriously  impaired.  This 
case  is  an  apt  illustration  of  the  wisdom 
of  the  rule  requiring  such  anticipations, 
to  be  proven  by  evidence  so  cogent  as  to 
leave  no  reasonable  doubt  in  the  mind  of 
the  court,  that  the  transaction  occurred 
substantially  as  stated.  Deering  v,  Winona 
Harvester  Works,  155  U.  S.  286,  301,  39  L. 
Ed.   153. 

Where  five  witnesses  admitted  to  be 
credible  were  examined  by  the  respond- 
ents, whose  testimony  clearly  showed  that 
the  thing  patented  had  been  previously 
known  and  used  very  extensively  in  this 
country  by  the  person  named  in  the  an- 
swer and  by  many  others,  it  was  held  that 
the  evidence  of  anticipation  was  sufficient. 
Roemer  v,  Simon,  95  U.  S.  214,  217,  24  L. 
Ed.   384. 

99.  Admisstons. — Turrill  v.  Michigan 
Southern,  etc.,  R.  Co..  1  Wall.  491,  17  L. 
Ed.  668.  See  the  title  DECLARATIONS 
AND  ADMISSIONS,  vol.  5,  p.  214. 

1.  General  use  not  conclusive  of  novelty. 
— Lovell  Mfg.  Co.  V.  Cary,  147  U.  S.  623, 
635,  37  L.  Ed.  307;  McClain  v.  Ortmayer, 
141  U.  S.  419,  35  L.  Ed.  800;  Grant  v.  Wal- 
ter, 148  U.  S.  547,  556,  37  L.  Ed.  552;  Duer 
V,   Corbin    Cabinet   Lock   Co.,   149   U.   S. 


216,  37  L.  Ed.  707;  Olin  v.  Timken,  155  U. 
S.  141,  155,  39  L.  Ed.  100.  ; 

"While  the  patented  article  may  have^ 
been  popular  and  met  with  large  sales, 
that  fact  is  not  important  when  the  al-. 
leged  invention  is  without  patentable 
novelty.  Duer  v.  Corbin  Cabinet  Lock 
Co.,  149  U.  S.  216,  37  L.  Ed.  707."  Olin  v. 
Timken^  155  U.  S.  141,  155,  39  L.  Ed.  100. 

2.  Doubts  resolved  in  favor  of  novelty 
where  device  has  gone  into  general  use. — 
Smith  V,  Goodyear  Dental  Vulcanite  Co., 
93  U.  S.  486,  23  L.  Ed.  952;  Magowan  v. 
New  York,  etc.,  Packing  Co.,  141  U.  S. 
332,  35  L.  Ed.  781;  Potts  v.  Creager.  155 
U.  S.  597,  609,  39  L.  Ed.  275;  Topliff  v, 
Topliff,  145  U.  S.  156,  164,  36  L.  Ed.  658; 
Consolidated  Safety-Valve  Co.  v.  Crosby 
Steam  Gauge  Valve  Co.,  113  U  S.  157,  28 
L.  Ed.  939;  Lovell  Mfg.  Co.  v,  Cary,  147 
U.  S.  623,  635,  37  L.  Ed.  307;  McClain  r. 
Ortmayer,  141  U.  S.  419,  35  L.  Ed.  800; 
Sessions  v.  Romadka,  145  U.  S.  29,  44,  36 
L.  Ed.  609;  Loom  Co.  v.  Higgins,  105  U. 
S.  580,  26  L.  Ed.  1177;  Adams  v.  Bellaire 
Stamping  Co.,  141  tj.  S.  539,  35  L.  Ed. 
849. 

The  fact  that  known  safety  valves  were 
not  used,  and  the  speedy  and  extensive 
adoption  of  the  patentee's  valve,  are  facts 
in  harmony  with  the  evidence  that  his 
valve  contains  just  what  the  prior  valves 
lack,  and  go  to  show  novelty.  Consoli- 
dated Safety- Valve  Co.  v.  Crosby  Steam 
Gauge  Valve  Co.,  113  U.  S.  157,  179,  28  L. 
Ed.  939. 

Where  the  patentees  seem  to  have  been 
the  first  to  invent  a  practical  trunk  fas- 
tener to  take  the  place  of  the  old  fash- 
ioned strap  and  buckle,  and  that,  improved 
upon,  it  has  completely  taken  the  place 
of  the  earlier  devices,  the  court  wiU  be 
inclined  to  resolve  a  doubt  as  to  its 
novelty  in  favor  of  the  patentee.  Sessions 
V.  Romadka,  145  U.  S.  29,  44,  36  L.  Ed. 
609. 

8.  Evidence  of  interested  parties* — ^At- 
lantic Works  V.  Brady,  107  U.  S.  192,  203. 
27  L.  Ed.  438.  See  the  titles  EVIDENCE, 
vol.  5,  p.  1004;    WITNESSES. 
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vention  involves  novelty  is  not  conclusive.* 

(7)  Failure  to  Claim  as  Evidence, — See  post,  "Failure  to  Claim  as  Disclaimer 
or  Dedication,"  VII,  B,  6,  b. 

4.  Province  op  Court  and  Jury. — As  a  general  rule,  the  question  of  novelty 
or  anticipation  is  one  of  fact  for  the  jury,*^  but  if,  upon  the  state  of  the  art  as 
shown  to  exist  by  the  prior  patents,  and  upon  a  comparison  of  the  older  devices 
with  those  described  in  the  patent  in  suit,  it  should  appear  that  the  patented 
claims  are  not  novel,  it  becomes  the  duty  of  the  court  to  so  instruct  the  jury.® 

D.  Utility — 1.  Necessity  for  Utii^ity. — Inventions,  in  order  that  they  may 
be  the  proper  subjects  of  letters-patent,  must  not  only  be  new  but  they  must  be 
useful.'' 

2.  What  Constitutes. — Utility,  in  the  sense  of  the  patent  law,  does  not 
require  such  general  utility  as  to  supersede  all  other  inventions  that  can  accom- 
plish the  same  object.®  But  where  it  appears  that  a  patented  device  is  not  ca- 
pable of  being  used  to  effect  the  object  proposed,®  or  that  the  performance  of 
such  service  with  it  is  attended  with  imminent  danger,^<>  the  patent  is  void  for 
want  of  utility. 


4.  Decision  of  patent  office  not  con- 
clusive.— Reckendorfer  v.  Faber,  92  U.  S. 
347,  351,  23  L.  Ed.  719. 

5.  Province  of  court  and  jury. — Stimp- 
son  V.  Woodman,  10  Wall.  117,  125,  19  L. 
Ed.  866;  New  York,  etc.,  Packing  Co.  v. 
New  Jersey,  etc.,  Rubber  Co.,  137  U.  S. 
445,  34  L.  Ed.  741;  Battin  v.  Taggert,  17 
How.  74,  15  L.  Ed.  37;  Tucker  v.  Spald- 
ing, 13  Wall.  453,  20  L.  Ed.  515;  Bischoff 
V.  Wethcred,  9  WaU.  812,  19  L.  Ed.  829; 
St.  Paul  Plow  Works  v.  Starling,  140  U. 
S.  184,  35  L.  Ed.  404;  Haines  v.  McLaugh- 
lin, 135  U.  S.  584,  34  L.  Ed.  290;  Keyes  v. 
Grant.  118  U.  S.  25,  30  L.  Ed.  54;  Turrill 
V.  Michigan  Southern,  etc.,  R.  Co.,  1  Wall. 
491,  17  L.  Ed.  668;  Busch  v.  Jones,  184 
U.  S.  598.  604,  46  L.  Ed.  707;  Coupe  v. 
Royer,  155  U.  S.  565,  579,  39  L.  Ed.  263. 

Where  an  old  machine  is  set  up  as  a 
defense  to  a  patent  infringement  suit,  and 
there  are  differences  between  the  two, 
and  experts  differ  as  to  the  anticipation, 
or  as  to  the  invention  claimed  for  the 
patented  device,  the  question  is  one  for 
the  jury.  Keyes  v.  Grant,  118  U.  S.  25, 
30  L.  Ed.  54. 

In  an  action  at  law,  where  a  patent  of 
prior  date  is  offered  in  evidence  as  cover- 
ing the  invention  described  in  the  plain- 
tiflTs  patent,  on  a  charge  of  infringement 
the  question  of  the  identity  of  the  two 
instruments  or  machines,  must  be  left  to 
the  jury,  if  there  is  so  much  resemblance 
as  raises  the  question  at  all.  Tucker  v. 
Spalding.  13  Wall.  453,  20  L.  Ed.  515. 

Whether  the  prior  publication  suffi- 
ciently describes  the  invention  to  defeat 
the  patent  is  a  question  of  fact  for  the 
jury.  Keyes  v.  Grant,  118  U.  S.  25,  30  L. 
Ed.  54. 

8.  Powder  Co.  v.  Powder  Works,  98 
U.  S.  126,  25  L.  Ed.  77;  Heald  v.  Rice, 
104  U.  S.  737,  749,  26  L.  Ed.  910;  Fond  Du- 
Lac  County  v.  May,  137  U.  S.  395,  34  L. 
Ed.  714;  Market  St.  Cable  R.  Co.  v.  Row- 
ley,   155    U.    S.    621,   625,   39    L-    Ed.    284; 

9  U  S  Enc— 13 


Miller  v.  Eagle  Mfg.  Co.,  151  U.  S.  186, 
196,  38  L.  Ed.  121. 

The  question  whether  an  improvement 
is  patentable  or  not  is,  in  an  equity  suit, 
one  for  the  court.  Dunbar  v.  Myers,  94 
U.  S.  187,  196,  24  L.  Ed.  34. 

7.  Necessity  for  utility. — Mitchell  v. 
Tilghman,  19  Wall.  287,  396,  22  L.  Ed. 
125;  Seymour  v.  Osborne,  11  Wall  616, 
20  L.  Ed.  33;  Lehnbeuter  v.  Holthaus,  105 
U.  S.  94,  26  L.  Ed.  939;  Gandy  v.  Main 
Belting  Co.,  143  U.  S.  587,  36  L.  Ed.  272; 
McClain  v.  Ortmayer,  141  U.  S.  419,  35 
L.  Ed.  800;  Grant  v,  Walter,  148  U.  S. 
547,  556,  37  L.  Ed.  552;  Lovell  Mfg.  Co.  v. 
Gary,  147  U.  S.  623,  635,  37  L.  Ed.  307; 
Magowan  v.  New  York,  etc..  Packing  Co., 
141  U.  S.  332,  35  L.  Ed.  781;  Duer  v.  Cor- 
bin  Cabinet  Lock  Co.,  149  U.  S.  216,  37 
L.  Ed.  707;  DuBois  v.  Kirk,  158  U.  S.  58, 
39  L.  Ed.  895;  Western  Electric  Co.  v. 
LaRue,  139  U.  S.  601,  608,  35  L.  Ed.  294; 
Stimpson  v.  Woodman,  10  Wall.  117,  19 
L.  Ed.  866. 

8.  Need  not  supersede  old  devices. — Sey- 
mour V,  Osborne,  11  Wall.  516,  20  L. 
Ed.  33. 

9.  Inability  to  perform  proposed  serv- 
ice.—Mitchell  V.  Tilghman,  19  Wall.  287, 
396,  22  h.  Ed.  125;  Coupe  v.  Royer,  155 
U.  S.  565,  574,  39  L.  Ed.  263;  Klein  v,  Rus- 
sell. 19  Wall.  433,  434,  22  L.  Ed.  116. 

A  patented  machine  that  will  not  do 
what  it  is  intended  to  do  could  not  sus- 
tain an  action  against  one  who  was  shown 
to  use  a  successful  and  operative  machine. 
Coupe  V.  Royer,  155  U.  S.  565,  574,  39  L. 
Ed.  263. 

10.  Use  of  device  attended  with  danger. 
—Mitchell  V.  Tilghman,  19  Wall.  287,  396, 
22  L.  Ed.  125. 

"Cases  arise  also,  even  where  the  means 
described  will  accomplish  the  described  re- 
sult, when  it  cannot  be  held  that  the  in- 
vention is  useful  if  it  appears  that  the 
operator,  in  using  the  described  means,  is 
constantly   exposed   to   imminent   danger. 
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3.  Evidence  of  Utility — a.  Presumptions  and  Burden  of  Proof,-— The  patent 
raises  a  prima  facie  presumption  as  to  the  utility  of  the  invention,  and  the  bur- 
den of  proving  want  of  utility  is  on  the  defendant.^^ 

b.  General  Use  as  Evidence, — ^The  fact  that  the  patented  article  has  gone 
into  general  use  is  evidence  of  its  utility.^^  But  while  this  is  sufficient  to  estab- 
lish utility  in  a  doubtful  case,^*  it  is  not  conclusive  in  all  cases.** 

c.  Infringement  as  Evidence, — ^The  fact  that  a  patent  has  been  infringed,"  or 
that  in  a  suit  for  infringement  a  judgment  for  damages  has  been  consented 
to,**  is  sufficient  evidence  of  utility,  at  least  as  against  the  defendants. 

4.  Province  of  Court  and  Jury. — Utility  in  most  cases  is  a  question  of  fact,  as 


either  from  the  explosive  tendency  of  the 
substance  to  be  used  or  from  the  lia- 
bility of  the  vessel  to  burst,  which  is  re- 
quired to  be  employed  as  means  of 
accomplishing  the  patented  result.  Where 
the  patentee  finds  it  necessary  to  employ 
any  such  dangerous  means  to  accomplish 
the  described  end,  it  cannot  be  held  that 
his  invention  is  useful,  within  the  meaning 
of  the  patent  law,  even  though  it  appears 
that  the  operator,  when  no  such  disaster 
happens,  may  be  able  to  work  out  the 
described  result  by  the  described  means, 
as  it  is  quite  clear  that  congress,  in  mak- 
ing provision  to  secure  to  inventors  the 
exclusive  right  to  their  discoveries,  never 
intended  to  promote  any  such  as  were  in 
their  nature  constantly  dangerous  to  the 
operator  in  employing  the  described 
means  to  accomplish  the  described  result." 
Mitchell  V,  Tilghman,  19  Wall.  287,  396, 22 
L.  Ed.  125. 

11.  Presumption  and  burden  of  proof. 
^Lehnbeuter  v.  Holthaus,  105  U.  S.  94,  26 
L.  Ed.  939;  Gandy  v.  Main  Belting  Co., 
143  U.  S.  587,  36  L.  Ed.  272;  Reckendorfer 
V.  Faber,  92  U.  S.  347,  23  L.  Ed.  719; 
Dashiell  v.  Grosvenor,  162  U.  S.  425.  40 
L.  Ed.  1025;  Pickering  v.  McCullough,  104 
U.  S.  310,  26  L.  Ed.  749;  DuBois  v.  Kirk, 
158  U.  S.  58,  39  L.  Ed.  895. 

12.  General  use  evidence  of  utility. — 
McClain  v,  Ortmayer,  141  U.  S.  419,  35 
L.  Ed.  800;  Grant  v.  Walter,  148  U.  S. 
547.  556,  37  L.  Ed-  562;  Lovell  Mfg.  Co.  v. 
Cary,  147  U.  S.  623,  635,  37  L.  Ed.  307; 
Gandy  v.  Main  Belting  Co.,  143  U.  S.  587, 
36  L.  Ed.  272;  Magowan  v.  New  York, 
etc.,  Packing  Co.,  141  U.  S.  332,  35  L.  Ed. 
781;  Blake  v,  Robertson,  94  U.  S.  728,  24 
L.  Ed.  245. 

18.  Weight  in  doubtful  cases.-^McClain 
V,  Ortmayer,  141  U.  S.  419,  35  L.  Ed.  800; 
Lovell  Mfg.  Co.  V.  Cary,  147  U.  S.  623, 
635,  37  L.  Ed.  307;  Gandy  v.  Main  Belting 
Co.,  143  U.  S.  587,  598,  36  L,  Ed.  272; 
Magowan  v.  New  York,  etc..  Packing  Co., 
141  U.  S.  332,  35  L.  Ed.  781. 

"While  some  of  the  testimony  would 
seem  to  indicate  that  there  is  no  great 
advantage  in  this  method  of  construction, 
we  think  the  fact  that  it  has  been  largely 
adopted  by  manufacturers  and  that  all  the 
modern  improved  belting  ordered  or  made 
by  Gandy  and  in  general  use  both  in  this 
country  and  in  Europe,  is  made  in  this 
way,  is,  for  the  purposes  of  this  case,  suffi- 


cient evidence  of  its  utility."  Gandy  v. 
Main  Belting  Co.,  143  U.  S.  587,  36  L. 
Ed.  272. 

14.  General  use  not  conclusive. — Mc- 
Clain V,  Ortmayer,  141  U.  S.  419,  425,  35 
L.  Ed.  800;  Grant  v,  Walter,  148  U.  S. 
547,  556,  37  L.  Ed.  552;  Lovell  Mfg.  Co. 
V.  Cary,  147  U.  S.  623,  635,  37  L.  Ed.  307; 
Duer  V,  Corbin  Cabinet  Lock  Co.,  149  U. 
S.  216,  37  L.  Ed.  707;  Blake  v,  Robertson, 
94  U.  S.  728,  24  L.  Ed.  245. 

If  the  generality  of  sales  were  made  the 
test  of  patentability,  it  would  result  that 
a  person  by  securing  a  patent  upon  some 
trifling  variation  from  previously  known 
methods  might,  by  energy  in  pushing 
sales  or  by  superiority  in  finishing  or 
decorating  his  goods,  drive  competitors 
out  of  the  market  and  secure  a  practical 
monopoly,  without  in  fact  having  made 
the  slightest  contribution  of  value  to  the 
useful  arts.  McClain  v,  Ortmayer,  141  U. 
S.   419,  428,  35   L.   Ed.   800. 

That  the  extent  to  which  a  patented  de- 
vice has  gone  into  use  is  an  unsafe  cri- 
terion even  of  its  actual  utility,  is  evident 
from  the  fact  that  the  general  introduc- 
tion of  manufactured  articles  is  as  often 
effected  by  extensive  and  judicious  adver- 
tising, activity  in  putting  the  goods  upon 
the  market  and  large  commissions  to  deal- 
ers, as  by  the  intrinsic  merit  of  the  articles 
themselves.  McClain  v.  Ort^iayer,  141  U. 
S.  419,  428,  35  L.  Ed.  800;  Lovell  Mfg.  Co. 
V.  Cary,  147  U.  S.  623,  635,  37  L.  Ed.  307. 

Popularity  of  an  article  is  an  unsafe 
criterion  for  determining  its  patentability 
and  this  was  especially  true  where  the 
popularity  of  the  device  is  not  due  to  a 
patentable  feature.  Duer  v.  Corbin  Cabi- 
net Lock  Co.,  149  U.  S.  216.  37  L.  Ed. 
707. 

15.  Infringement  as  evidence  of  utility. 
— Lehnbeuter  v.  Holthaus,  105  U.  S.  94, 
96,  26  L.  Ed.  939;  Gandy  v.  Main  Belting 
Co.,  143  U.  S.  587,  36  L.  Ed.  272;  DuBois 
V,  Kirk,  158  U.  S.  58,  39  L.  Ed.  895. 

One  who  has  made  a  continuous  use  of 
an  invention  cannot  deny  its  patentability 
on  the  ground  of  want  of  utility.  DuBois 
V.  Kirk,  158  U.  S.  58,  65,  39  L.  Ed.  895; 
Lehnbeuter  v,  Holthaus,  105  U.  S.  94,  26 
L.    Ed.  939. 

16.  Consent  to  judgment  for  damages. 
—Western  Electric  Co.  v,  LaRue,  139  U. 
S.  601,  608,  35  L.  Ed.  294. 
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it  usually  depends  upon  the  evidence  resulting  from  actual  experiment." 

E.  Public  Use  or  Sale  before  Obtaining  Patent — 1.  Generai.  Rui,e. — 
The  public  sale  or  use  of  an  invention  by  the  inventor  more  than  two  years  be- 
fore applying  for  a  patent,  is  sufficient,  if  known,  to  prevent  the  issuance  of 
a  patent,  or  to  invalidate  a  patent  .afterwards  issued.^® 

2.  What  CoNSTiTUTEs^-a,  Nature  and  Extent  of  C/^^.— Whether  the  use  of  an 
invention  is  public  or  private,  does  not  necessarily  depend  upon  the  number  of 
persons  to  whom  its  use  is  known.^*  A  single  instance  .of  sale  or  use  is  suf- 
ficient.^ If  an  inventor,  having  made  his  device,  gives  or  sells  it  to  another,  to 
"be  used  by  the  donee  or  vendee,  without  limitation,  or  restriction,  or  injunction 
of  secrecy,  and  it  is  so  used,  such  use  is  public,  within  the  meaning  of  the  stat- 
ute, even  though  the  use,  and  knowledge  of  the  use,  may  be  confined  to  one  per- 
son-2^  Where  the  patentee  publicly  performs  an  operation  covered  by  his 
patent  in  a  dozen  different*  cities  throughout  the  country,  and  teaches  it  to  other 
members  of  the  profession,  who  adopt  it  as  a  recognized  feature  of  their  prac- 
tice, this  will  constitute  a  public  use.^* 

b.  Visibility  of  Use, — Some  inventions  are  by  their  very  character  only  ca- 
pable of  being  used  where  they  cannot  be  seen  or  observed  by  the  public  eye. 
Nevertheless,  if  its  inventor  sells  a  machine  of  which  his  invention  forms  a  part, 
and  allows  it  to  be  used  without  restriction  of  any  kind,  the  use  is  a  public  one.^ 
Thus,  the  fact  that  after  the  construction  of  a. mechanical  device,  the  mechanism 
is  hidden  from  view,  does  not  make  a  use  of  the  device  a  private  one.^* 

c.  Use  for  Purposes  of  Profit. — The  ultimate  object  of  tiie  patent  laws  being 


17.  Utility  a  question  of  fact— Mitchell 
T.  Tilghman,  19  Wall.  287,  396,  22  L.  Ed. 
125;  Stimpson  v.  Woodman,  10  Wall.  117, 
19  L.  Ed.  866. 

18.  Use  or  sale  before  obtaining  patent 
— Egbert  v.  Lippmann,  104  U.  S.  333,  26 
Lr.  Ed.  755;  Root  v.  Third  Ave.  R.  Co.,  146 
U.  S.  210,  227,  36  L.  Ed.  946;  International 
Tooth  Crown  Co.  v.  Gaylord.  140  U.  S. 
35,  35  L.  Ed.  347;  Consolidated  Fruit-Jar 
Co.  V,  Wright,  94  U.  S.  92,  24  L.  Ed.  68; 
Manning  v.  Cape  Ann  Isinglass,  etc.,  Co., 
108  U.  S.  462,  27  L.  Ed.  793;  Gates  Iron 
Works  V.  Eraser,  153  U.  S.  332,  38  L.  Ed. 
734. 

19.  Number  of  persons  knowing  of  use 
immateriaL — Egbert  v.  Lippmann,  104  U. 
S.  333,  26  L.  Ed.  755;  Root  v.  Third  Ave. 
R.  Co.,  146  U.  S.  210,  227,  36  L.  Ed.  946. 

SO.  Single  instance  of  sale  or  use. — In- 
ternational Tooth  Crown  Co.  v.  Gaylord, 
140  U.  S.  55,  35  L.  Ed.  347;  Consolidated 
Fniit-Jar  Co.  v.  Wright,  94  U.  S.  92,  24 
L.  Ed.  68;  Egbert  v.  Lippmann,  104  U.  S. 
333,  26  L.  Ed.  755;  Root  v.  Third  Ave.  R. 
Co.,  146  U.  S.  210,  267,  36  L.  Ed.  946; 
Manning  v.  Cape  Ann  Isinglass,  etc.,  Co., 
108  U.  S.  462,  27  L.  Ed.  793;  Coffin  v. 
Ogden,  18  Wall.  120,  21  L.  Ed.  821;  Mc- 
Clurg  V,  Kingsland,  1  How.  202,  11  L. 
Ed.   102. 

To  constitute  the  public  use  of  an  in- 
vention, it  is  not  necessary  that  more  than 
one  of  the  patented  articles  should  be  pub- 
licly used.  The  use  of  a  great  number 
may  tend  to  strengthen  the  proof  but  one 
well-defined  case  of  such  use  is  just  as 
effectual  to  annul  the  patent  as  many. 
Egbert  v.  Lippmann,  104  U.  S.  333,  336, 
-26  L.  Ed.  755.  See,  also,  McClung  v, 
Kingsland,   1   How.   202,   11   L.    Ed.   102; 


Consolidated  Fruit- Jar  Co.  v,  Wright,  94 
U.  S.  92,  24  L.  Ed.  68;  Pitts  v.  Hall,  2 
Blatchf.   229. 

81.  Egbert  ».  Lippmann,  104  U.  S.  333, 
26  L.  Ed.  755;  Root  v.  Third  Ave.  R.  Co., 
146  U.  S.  210,  227,  36  L.  Ed.  946;  Worley 
V.  Tobacco  Co.,  104  U.  S.  340,  26  L.  Ed. 
821. 

•The  defense  of  two  years  public  use  by 
the  consent  of  the  inventor  before  he 
made  application  for  letters-patent  is 
sufficiently  established  by  proof  that  on 
two  different .  occasions  he  presented  a 
friend  with  a  pair  of  corset  steels  with- 
out imposing  any  condition  or  restriction 
as  to  their  use,  and  that  he  slept  on  his 
rights  for  eleven  years  during  which  time 
the  invention  came  into  general  use.  Eg- 
bert V.  Lippmann,  104  U.  S.  333,  26  L.  Ed. 
755. 

88.  Teaching  use  of  invention  through- 
out country. — International  Tooth  Crown 
Co.  V.  Gaylord,  140  U.  S.  55,  35  L.  Ed. 
347. 

Where  for  more  than  two  years  before 
applying  for  a  patent  the  patentee,  a  den- 
tist, taught  his  invention  to  other  dentists 
throughout  the  country,  with  no  sugges- 
tion that  it  was  an  experiment,  and  for  pay, 
his  patent  is  void.  International  Tooth 
Crown  Co.  v.  Gaylord,  140  U.  S.  55,  35  L. 
Ed.  347. 

88.  Necessity  for  device  to  be  visible 
while  in  use.— Egbert  v.  Lippmann,  104  U. 
S.   333,   26   L.    Ed.   755. 

84.  Mechanism  hidden  from  view. — Hall 
V.  Macneale,  107  U.  S.  90,  27  L.  Ed.  367; 
Root  V,  Third  Ave.  R.  Co.,  146  U.  S.  210, 
227,  36  L.  Ed.  946;  Coffin  v.  Ogden,  18 
Wall.  120,  21  L.  Ed.  821;  Brush  v.  Condit, 
132  U.  a  39,  49,  33  L.  Ed.  251;  Smith,  etc.. 
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to  benefit  the  public  by  the  use  of  the  invention  after  the  temporary  monopoly 
shall  have  expired,  one  who  conceals  his  invention,  and  used  it  for  his  own 
profit,  is  not  entitled  to  favor  if  another  person  should  find  out  and  use  the 
invention.  2^ 

d.  Use  for  Purposes  of  Experiment — (1)  .General  Rule, — The  use  of  an  in- 
vention by  the  inventor  himself,  or  by  another  person  under  his  direction,  by 
way  of  experiment,  and  in  order  to  bring  the  invention  to  perfection,  is  not  such 
a  public  use  as  under  the  statute  defeats  the  right  to  a  patent.^* 

(2)  Good  Faith  of  Experiments, — In  order  for  a  use  to  be  experimental,  the- 
inventor  must  have  been  engaged,  in  good  faith,  in  testing  the  working  of  the 
invention  afterwards  patented.^^  The  use  of  an  invention  cannot  be  claimed  as 
an  experimental  use,  when  the  invention  was  complete  and  capable  of  producing- 
the  results  sought  to  be  accomplished  and  the  device,  was  sold  as  an  article  of 
trade  with  no  actual  attempt  at  experimental  use.^® 

(3)  Place  of  Making  Experiments. — ^The  fact  that  the  test  is  made  in  public 


Mfg.  Co.  V.  Sprague,  123  U.  S.  249,  31  L. 
Ed.  141. 

The  use  of  solid  conical  bolts  in  safes 
exhibited  and  sold  more  than  two  years 
prior  to  the  application  for  a  patent  was 
a  public  use,  within  the  meaning  of-  §§  7 
and  15  of  the  act  of  1836.  Hall  v,  Mac- 
neale,  107  U.  S.  90,  27  L.  Ed.  367. 

Where  an  invention  for  a  safe  was  com- 
plete, and  was  capable  of  producing  the 
results  sought  to  be  accomplished  and  the 
construction,  arrangement,  purpose,  mode 
of  operation  and  use  of  the  mechanism  in- 
volved were  necessarily  known  to  the 
workmen  who  put  it  into  the  safes,  the 
fact  that  the  mechanism  was  hidden  from 
view  after  the  safes  were  completed,  and 
it  required  a  destruction  of  them  to  bring 
it  into  view,  did  not  make  the  use  of  it  a 
secret  one.  This  was  no  more  conceal- 
ment than  was  inseparable  from  any  legiti- 
mate use  of  it.  Hall  v.  Macneale,  107  U. 
S.  90.  96,  27  L.  Ed.  367.  See,  also.  Root 
V.  Third  Ave.  R.  Co.,  146  U.  S.  210,  227, 
36  L.   Ed.  946. 

25.  Use  by  inventor  for  purpose  of 
profit— Kendall  v.  Winsor,  21  How.  322, 
16  L.  Ed.  165;  Root  v.  Third  Ave.  R.  Co., 
146  U.  S.  210,  225,  36   L.   Ed.  946. 

Any  attempt  to  use  it  for  a  profit,  and 
not  by  way  of  experiment,  for  a  longer 
period  than  two  years  before  the  applica- 
tion, would  deprive  the  inventor  of  his 
right  to  a  patent.  Root  v.  Third  Ave.  R. 
Co.,   146  U.   S.  210,  225,   36   L.   Ed.   946. 

86.  Use  for  purpose  of  experiment. — 
Agawam  Co.  v.  Jordan,  7  Wall.  583,  19  L. 
Ed.  177;  Shaw  v.  Cooper,  7  Pet.  292,  8 
L.  Ed.  689;  Elizabeth  v.  Pavement  Co., 
97  U.  S.  126,  24  L.  Ed.  1000;  Egbert  v. 
Ivippmann,  104  U.  S.  333,  26  L.  Ed.  755; 
Smith,  etc.,  Mfg.  Co.  v.  Sprague,  123  U. 
S.  249,  257,  31  L.  Ed.  141;  Hall  v.  Mac- 
neale, 107  U.  S.  90,  27  L.  Ed.  367;  Kendall 
'V.  Winsor,  21  How.  322,  16  L.  Ed.  165; 
Beedle  v.  Bennett,  122  U.  S.  71,  30  L.  Ed. 
1074;  Pennock  v.  Dialogue,  2  Pet.  1,  7  L. 
Ed.  327;  Root  v.  Third  Ave.  R.  Co.,  146 
U.  S.  210,  225,  36  L.  Ed.  946;  International 
Tooth  Crown   Co.  v.   Gaylord,   140  U.  S. 


55,  35  L.  Ed.  347;  Seymour  v,  Osborne,  IL 
Wall.  516,  20  L.  Ed.  33. 

The  use  of  an  invention  by  the  inventor^ 
or  by  persons  under  his  direction,  if  made 
in  good  faith,  solely  in  order  to  test  its 
qualities,  remedy  its  defects,  and  bring  it 
to  perfection,  is  not,  although  others 
thereby  derive  a  knowledge  of  it,  a  public 
use  of  it,  within  the  meaning  of  the  pat- 
ent law,  and  does  not  preclude  him  from 
obtaining  letters-patent  therefor.  Eliza- 
beth V.  Pavement  Co.,  97  U.  S.  126,  24  L. 
Ed.    1000. 

The  thing -implied  as  excepted  out  of 
the  prohibition  of  the  statute  is  a  use 
which  may  be  properly  characterized  as 
substantially  for  purposes  of  experiment. 
Where  the  substantial  use  is  not  for  that 
purpose,  but  is  otherwise  public,  and  for 
more  than  two  years  prior  to  the  applica- 
tion, it  comes  within  the  prohibition. 
Smith,  etc.,  Mfg.  Co.  v,  Sprague,  123  U. 
S.  249,  31  L.  Ed.  141. 

Samuel  Nicholson  having,  in  1847,  in- 
vented a  new  and  useful  improvement  in 
wooden  pavements,  and  filed  in  the  pat- 
ent office  a  caveat  of  his  invention,  put 
down  in  1854,  as  an  experiment,  his 
wooden  pavement  on  a  street  in  Boston,, 
where  it  was  exposed  to  public  view  and 
travelled  over  for  several  years,  and  it 
proving  successful,  he,  Aug.  7,  1854,  ob- 
tained letters-patent  therefor.  Held,  that 
there  had  been  no  public  use  or  sale  of 
the  invention.  Elizabeth  v.  Pavement  Co.,. 
97  U.  S.  126,  24  L.  Ed.  1000. 

Experimental  tests  made  by  an  inventor 
of  a  driven  well  four  years  before  apply- 
ing for  a  patent  do  not  defeat  the  validity^ 
of  the  patent.  Beedle  v.  Bennett,  122  U. 
S.   71,  30   L.    Ed.   1074. 

27.  Good  faith  of  experiments. — Root?'. 
Third  Ave.  R.  Co.,  146  U.  S.  210,  225,  36- 
L.  Ed.  946;  Elizabeth  v.  Pavement  Co., 
97  U.    S.   126,  24  L.   Ed.  1000. 

28.  Invention  perfected  before  use. — 
Hall  V.  Macneale,  107  U.  S.  90,  27  L.  Ed. 
367:  Smith,  etc.,  Mfg.  Co.  v,  Sprague,  125 
U.  S.  249,  31  L.  Ed.  141;  Root  v.  Third 
Ave.  R.  Co.,  146  U.  S.  210,  225,  36  L.  Ed- 
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docs  n6t  make  the  use  a  public  one,  nor  defeat  the  right  to  a  patent.^^  Thus 
when  the  subject  of  invention  is  a  machine,  it  may  be  tested  and  tried  in  a  build- 
ing, either  with  or  without  closed  doors.^^  And  a  machine  may  be  used  in  the 
premises  of  another,  and  the  use  may  enure  to  the  benefit  of  the  owner  of  the 
establishment.®^ 

(4)  Effect  Where  Profits  Are  Derived  from  Use, — The  fact,  that  during  the 
period  of  experiment  the  inventor  incidentally  derives  a  profit  from  the  use  of 
the  invention  does  not  afford  any  presumption  of  abandonment. ^^  gut  where 
the  use  is  mainly  -for  the  purposes  of  trade  and  profit,  and  the  experiment  is 
merely  incidental  to  that,  the  principle  and  not  the  incident  must  give  character 
to  the  use.®* 

(5)  Effect  Where  Public  Derives  Benefit  from  Use, — Whilst  the  supposed 
machine  is  in  such  experimental  use,  the  public  may  be  incidentally  deriving  a 
benefit  from  it.  If  it  be  a  grist  mill,  or  a  carding  machine,  customers  from  the 
surrounding  country  may  enjoy  the  use  of  it  by  having  their  grain  made  into 
flour,  or  their  wool  into  rolls,  and  still  it  will  not  be  in  public  use,  within  the 
meaning  of  the  law.®* 

(6)  Duration  of  DurabiKty  Test. — While  a  patentee  may  have  a  right  to 
test  the  durability  of  his  invention  as  one  of  the  elements  of  its  success,  it  is 
manifest  that  his  experiments  to  that  end  should  extend  no  farther,  either  in 
time  or  in  the  number  of  cases  in  which  it  is  used,  than  is  reasonably  necessary 
for  that  purpose.®^ 

(7)  Evidence  of  Experim-ental  Use, — ^The  evidence  to  show  that  the  use  was 
for  the  purpose  of  experiment  must  be  full,  clear  and  convincing.®* 


946;  Coffin  v.  Ogden,  18  Wall.  120,  21  L. 
Ed.   821. 

29.  Publicity  of  test— Elizabeth  v. 
Pavement  Co.,  97  U.  S.  126,  135,  24  L.  Ed. 
1000;  Egbert  v.  Lippmann,  104  U.  S.  333, 
26   L.   Ed.   755. 

A  use  necessarily  open  to  public  view, 
if  made  in  good  faith  solely  to  test  the 
qualities  of  the  invention,  and  for  the  pur- 
pose of  experiment,  is  not  a  public  use 
within  the  meaning  of  the  statute.  Eg- 
bert V.  Lippmann,  104  U.  S.  333,  336,  26 
Iv.  Ed.  755.  See,  also,  Elizabeth  v.  Pave- 
ment Co.,  97  U.  S.  126,  24  L.  Ed.  1000; 
Shaw  V.  Cooper,  7  Pet.  292,  8  L.  Ed.  689. 

30.  Within  or  without  closed  doors. — 
Elizabeth  v.  Pavement  Co.,  97  U.  S.  126, 
135,   24   L.   Ed.   1000. 

31.  Use  in  another's  shops  or  on  an- 
other's premises. — Elizabeth  v.  Pavement 
Co.,  97  U.  S.  126,  135,  24  L.  Ed.  1000. 

32.  Making  profit  during  experimental 
«tage.— Root  v.  Third  Ave.  R.  Co.,  146  U. 
S.  210,  226,  36  L.  Ed.  946;  Smith,  etc.,  Mfg. 
Co.  V.  Sprague,  123  U.  S.  249,  3.1  L.  Ed. 
141;  International  Tooth  Crown  Co.  v. 
Gaylord,  140  U.  S.  55,  35  L.  Ed.  347. 

33.  Use -mainly  for  profit. — Smith,  etc., 
Mfg.  Co.  V.  Sprague,  123  U.  S.  249,  31  L. 
Ed.  141;  Root  V,  Third  Ave.  R.  Co.,  146 
U.  S.  210,  225,  36  L.  Ed.  946;  International 
Tooth  Crown  Co.  v.  Gaylord,  140  U.  S. 
55,  35  L.  Ed.  347. 

34.  Efifect  where  public  derives  benefit 
from  use. — Elizabeth  v.  Pavement  Co.,  97 
U.   S.   126,  135,  24   L.   Ed.   1000. 

35.  Duration  of  durability  test. — Inter- 
national Tooth  Crown  Co.  v,  Gaylord,  140 
U.  S.  55,  63.  35  L.  Ed.  347;  Elizabeth  v. 
Pavement   Co.,  97  U.  S.   126,  24  L.  Ed. 


1000;  Root  V.  Third  Ave.  R.  Co.,  146  U. 
S.  210,  36  L,.  Ed.  946.  See  Beedle  v,  Ben- 
nett, 122  U.  S.  71,  30  L.  Ed.  1074  (delay 
of  five  years  after  first  experiment). 

If  durability  is  one  of  the  qualities  to 
be  attained,  a  long  period,  perhaps  years, 
may  be  necessary  to  enable  the  inventor 
to  discover  whether  his  purpose  is  ac- 
complished. And  though,  during  ^11  that 
period,  he  may  not  find  that  any  ch^ges 
are  necessary,  yet  he  may  be  justly  said 
to  be  using  his  machine  only  by  way  of 
experiment;  and  no  one  would  say  that 
such  a  use,  pursued  with  a  bona  fide  intent 
of  testing  the  qualities  of  the  machine, 
would  be  a  public  use,  within  the  mean- 
ing of  the  statute.  So  long  as  he  does 
not  voluntarily  allow  others  to  make  it 
and  use  it,  and  so  long  as  it  is  not  on  sale 
for  general  use,  he  keeps  the  invention 
under  his  own  control,  and  does  not  lose 
his  title  to  a  patent.  Elizabeth  v.  Pave- 
ment Co.,  97  U.  S.  126,  135,  24  L.  Ed.  1000. 

The  plaintifiF  invented  a  new  mode  of 
constructing  cable  railways  in  1876,  con- 
structed a  road  in  1878,  and  was  super- 
intendent of  it  until  1882,  when  he 
applied  for  and  obtained  a  patent  for  his 
invention.  No  part  of  the  structure  was 
made  at  his  expense,  and  he  made  no  ex- 
amination of  it  to  see  how  it  stood  the 
wear  and  tear,  but  he  claimed  that  he  had 
experimented  with  it  for  the  purpose  of 
seeing  whether  it  was  durable.  It  was 
held  that  the  use  defeated  his  right  to 
obtain  the  patent.  Root  v.  Third  Ave.  R. 
Co.,  146  U.  S.  210,  36  L.  Ed.  946. 

86.  Evidence  of  experimental  character 
of  use. — Smith,  etc.,  Mfg.  Co.  v.  Sprague, 
123  U.  S.  249,  31  L.  Ed.  141;  Root  v.  Third 
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3.  Duration  of  Us^ — ^A  patent  is  invalid  on  account  of  sale  and  public 
use,  more  than  two  years  before  the  application  therefor  was  filed  in  the  patent 
office,^''  but  not  where  the  only  sale  or  use  was  within  that  time.^^ 

4.  Sai.s  or  Use  in  Foreign  Country. — See  ante,  "In  Foreign  Country,"' 
V,  C,  2,  b,  (3),  (b). 

5.  E^ECT  OF  Rejection  of  Appucation. — Filing  a  second  petition  for  a 
patent,  after  the  first  has  been  rejected,  does  not  sever  the  second  application? 
from  the  first  nor  deprive  the  applicant  of  any  advantage  be  would  have  en- 
joyed had  the  patent  been  granted  without  a  renewal  of  the*  application.^® 

6.  Assignment  of  Interest  to  Prior  User. — The  inventor  cannot  relieve 
himself  of  the  consequences  of  the  prior  public  use  of  his  patented  invention^ 
by  assigning  an  interest  in  his  invention  or  patent  to  the  person  by  whom  the 
invention  was  thus  used.*<> 


Ave.  R.  Co.,  146  U.  S.  210,  36  I^.  Ed. 
946. 

In  considering  the  evidence  as  to  the 
alleged  prior  use  for  more  than  two  years 
of  an  invention,  which,  if  established,  will 
have  the  effect  of  invalidating  the  patent, 
and  where  the  defense  is  met  only  by  the 
allegation  that  the  use  was  not  a  public 
use  in  the  sense  of  the  statute,  because  it 
was  for  the  purpose  of  perfecting  an  in- 
complete invention  by  tests  and  experi- 
ments, the  proof  on  the  part  of  the  pat- 
entee, the  period  covered  by  the  use  hav- 
ing been  clearly  established,  should  be 
fuU,  unequivocal,  and  convincing.  Smith, 
etc.,  Mfg.  Co.  V,  Sprague,  123  U.  S.  249, 
264,  31  L.  Ed.  141. 

87.  Duration  of  use.— Rev.  Stat.,  §4920; 
Agawam  Co.  v.  Jordan,  7  Wall.  583,  19  L. 
Ed.  177;  McClurg  v.  Kingsland,  1  How. 
202,  209,  11  L.  Ed.  102;  Stimpson  v.  West 
Chester  R.  Co.,  4  How.  380,  11  L.  Ed. 
1020;  Bates  v.  Coe,  98  U.  S.  31,  32  25  L. 
Ed.'^8;*  Parks  v.  Booth,  102  U.  S.  96,  105, 
26  L.  Ed.  54;  Teese  v,  Huntingdon,  23 
How.  2,  7,  16  L.  Ed.  479;  Planing-Ma- 
chine  Co.  v.  Keith,  101  U.  S.  479,  480,  25 
L.  Ed.  939;  Anderson  v.  Miller,  129  U.  S. 
70,  32  L.  Ed.  635;  Gandy  v.  Main  Belting 
Co.,  143  U.  S.  587,  36  L.  Ed.  272;  Collar 
Co.  V.  Van  Dusen,  23  Wall.  530,  531,  23 
L.  Ed.  128;  Dunbar  v,  Myers,  94  U.  S. 
187,  196,  24  L.  Ed.  34;  Roemer  v.  Simon, 
95  U.  S.  214,  218,  24  L.  Ed.  384;  Dalton  v. 
Jennings,  93  U.  S.  271,  23  L.  Ed.  925; 
Manning  v.  Cape  Ann  Isinglass,  etc.,  Co., 
108  U.  S.  462,  465,  27  I,,  fid.  793;  Eliza- 
beth V.  Pavement  Co.,  97  U.  S.  126,  24  L. 
Ed.  1000;  Egbert  v.  Lippmann,  104  U.  S. 
333,  26  L.  Ed.  755;  Consolidated  Fruit- 
Jar  Co.  V,  Wright,  94  U.  S.  92,  24  L.  Ed. 
68;  Worley  v.  Tobacco  Co.,  104  U.  S.  340, 
26  L.  Ed.  821. 

The  true  meaning  of  the  words  of  the 
patent  law,  "not  known  or  used  before 
the  application,"  is,  not  known  or  used  by 
the  public,  before  the  application.  Pen- 
nock  V.  Dialogue,  2  Pet.  1,  7  L.  Ed.  327; 
Shaw  V.  Cooper,  7  Pet.  292,  8  L.  Ed.  689. 

The  knowledge  or  use  spoken  of  in  the 
act  of  congress  of  1793,  could  have  re- 
ferred to  the  public  only;  for  the  pro- 
vision would  be  nugatory,  if  it  were  ap- 
plied to  the  inventor  himself;  he  must 
necessarily  have  a  perfect  knowledge  of 


the  thing  invented,  and  of  its  use,  before 
he  can  describe  it,  as  by  law  he  is  re- 
quired to  do,  preparatory  to  the  emana- 
tion of  a  patent.  Shaw  v.  Cooper,  7  Pet. 
292,  8  L.  Ed.  689. 

The  patent  law  favors  meritorious  in- 
ventors by  conditionally  conferring  upon 
them  for  a  limited  period  exclusive 
rights  to  their  inventions.  But  it  requires 
them  to  be  vigilant  and  active  in  comply- 
ing with  the  statutory  conditions.  It  is 
not  unmindful  of  possibly  intervening: 
rights  of  the  public.  The  invention  must 
not  have  been  in  public  use  or  on  sale 
more  than  two  years  before  the  applica- 
tion for  a  patent  is  made,  and  all  applica- 
tions must  be  completed  and  prepared  for 
examination  within  two  years  after  the 
petition  is  filed,  unless  it  be  shown  to  the 
satisfaction  of  the  commissioner  that  the 
delay  was  unavoidable.  All  this  shows 
the  intention  of  congress  to  require  dili- 
gence in  prosecuting  the  claims  to  an 
exclusive  right.  Planing-Machine  Co.  v. 
Keith,  101  U.  S.  479,  485,  25  L.  Ed.  939; 
Consolidated  Fruit-Jar  Co.  v,  Wright,  94 
U.  S.  92,  94,  24  L.  Ed.  68;  Manning  v. 
Cape  Ann  Isinglass,  etc.,  Co.,  108  U.  S. 
462,  27  L.  Ed.  793;  Smith,  etc.,  Mfg.  Co. 
V.  Sprague,  123  U.  S.  249,  255,  31  L.  Ed.  141. 

Sa.  Use  or  sale  within  two  years  of  ap- 
plication.— Haines  v.  McLaughlin,  135  U. 
S.  584,  596,  34  L.  Ed.  290;  Roemer  v. 
Simon,  95  U.  S.  214,  218,  24  L,  Ed.  384; 
Bates  v\  Coe,  98  U.  S.  31,  32,  25  L.  Ed. 
68;  Worley  v.  Tobacco  Co.,  104  U.  S.  340,. 
26  L.  Ed.  821;  Manning  v.  Cape  Ann 
Isinglass,  etc.,  Co.,  108  U.  S.  462,  27  L- 
Ed.   793. 

If  an  inventor  applies  for  his  patent 
within  two  years  from  the  time  that  he 
first  exhibits  his  completed  invention  in 
public,  no  amount  of  public  use  within 
that  two  vears  either  by  the  inventor  or 
others  will  work  any  forfeiture  of  his 
right  to  a  patent  or  constitute  any  evi- 
dence of  abandonment.  Haines  v.  Mc- 
Laughlin, 135  U.  S.  584,  596,  34  L.  Ed.  290. 

39.  E£Fect  of  rejection  of  application. — 
Smith  V.  Goodyear  Dental  Vulcanite  Co.,. 
93  U.  S.  486,   500,  2.^  L.   Ed.  952. 

40.  Assignment  of  interest  to  person 
using  invention  as  curing  delay. — Worley 
V.  Tobacco  Co.,  104  U.  S.  340,  26  L.  Ed. 
821. 
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F.  Abandonment  of  Invention — 1.  Gcnisral  Rule. — One  who  makes  an 
invention  and  then  abandons  it,  is  not  entitled  to  a  patent.*^ 

2.  Time  op  Abandonment. — There  may  be  an  abandonment  of  an  invention 
to  the  public,  as  well  after  an  appUcation  has  been  rejected  or  withdrawn,  as 
before  any  application  is  made.*^ 

3.  What  Constitutes — z.  In  General, — Abandonment  of  an  invention  to 
the  public  may  be  evidenced  either  by  express  words  or  conduct  inconsistent 
with  an  intention  to  retain  the  right  to  claim  a  patent.*^ 

b.  Public  Use  or  Sale — (1)  By  Inventor, — The  public  use  or  sale  of  an  in- 
vention, by  the  inventor,  more  than  two  years  before  his  application  for  a  pat- 
ent is  filed,  defeats  his  right  to  a  patent,'**  but  use  or  sale  within  two  years  of 
the  application  is  no  evidence  of  abandonment.*^ 

(2)  By  Third  Persons — (a)  In  General, — If  an  inventor  makes  his  discovery 
public,  looks  on  and  permits  others  freely  to  use  it,  without  objection  or  asser- 
tion of  claim  to  the  invention,  of  which  the  public  might  take  notice,  he  aban- 
dons the  inchoate  right  to  the  exclusive  use  of  the  invention,  to  which  a  patent 
would    have    entitled    him,    had    it    been    applied    for,    before    such    use,*« 


41.    Abandonment— Gayler    v.    Wilder, 

10  How.  477,  13  L.  Ed.  504;  Whitely  v. 
Swayne,  7  Wall.  685,  19  L.  Ed.  199;  Con- 
solidated Fruit-Jar  Co.  v.  Wright,  94  U. 
S.  92,  24  L.  Ed.  68  r  Pennock  v.  Dialogue, 
2  Pet.  1,  7  L.  Ed.  327;  Gill  v.  United  States, 
160  U.  S.  426.  40  L.  Ed.  480;  The  Corn- 
Plantcr  Patent,  23  Wall.  181,  23  L.  Ed.  161; 
Coffin  V,  Ogden,  18  Wall.  120,  21  L.  Ed. 
821 ;  Deering  v,  Winona  Harvester  Works, 
155  U.  S.  286,  302,  39  L.  Ed.  153;  United 
States,  etc..  Cartridge  Co.  v,  Whitney 
Arms  Co.,  118  U.  S.  22,  30  L.  Ed.  53; 
Planing-Machine  Co.  v.  Keith,  101  U.  S. 
479,  25  L.  Ed.  939;  Seymour  v,  Osborne, 

11  Wall.  516,  20  L.  Ed.  33;  Hartshorn  v, 
Saginaw  Barrel  Co.,  119  U.  S.  664,  30  L. 
Ed.  539;  Shaw  v.  Cooper,  7  Pet.  292,  321, 
8  L.  Ed.  689;  Kendall  v.  Winsor.  21  How. 
322,  16  L.  Ed.  165;  McClurg  v,  Kingsland, 
1  How.  202,  11  L.  Ed.  102;  Smith  v,  Good- 
year Dental  Vulcanite  Co.,  93  U.  S.  486, 
23  Ir.  Ed.  952. 

43.  Abandonment  after  application. — 
United  States,  etc..  Cartridge  Co.  v.  Whit- 
ney Arms  Co.,  118  U.  S.  22,  30  L.  Ed.  53; 
Planing-Machine  Co.  v.  Keith,  101  U.  S. 
479.  25  L.  Ed.  939. 

An  inventor  must  comply  with  the 
statutory  conditions.  He  cannot  without 
cause  bold  his  application  pending  during 
a  long  period  of  years,  leaving  the  public 
uncertam  whether  he  intends  ever  to 
prosecute  it.  Planing-Machine  Co.  v, 
Keith,  101  U.  S.  479,  25  L.  Ed.  939. 

4S.  What  constitates  abandonment. — 
Planing-Machine  Co.  v.  Keith,  101  U.  S. 
479,  484,  25  L.  Ed.  939;  Kendall  v.  Win- 
sor,  21  How.  322,  16  L.  Ed.  165;  Shaw  v. 
Cooper,  7  Pet.  292,  8  L.  Ed.  689;  United 
States,  etc.,  Cartridge  Co.  r.  Whitney 
Arms  Co.,  118  U.  S.  22,  24,  30  L.  Ed.  53. 

It  is  not  a  bar  to  an  action  for  an  in- 
fringement of  a  patent,  that  before  mak- 
ing his  application  to  the  patent  office, 
the  patentee  had  explained  his  invention 
orally  to  several  persons,  without  making 
a  drawing,  model,  or  written  specification 


thereof.     Railroad  Co.  v,  Dubois,  12  Wall. 
47,  20  L.  Ed.  265. 

44.  Public  use  or  sale  by  inventor. — 
Pennock  v.  Dialogue,  2  Pet.  1,  7  L.  Ed. 
327;  Parks  v.  Booth,  102  U.  S.  96,  105,  26 
L.  Ed.  54;  Roemer  v,  Simon,  95  U.  S. 
218,  24  L.  Ed.  384;  Bates  v,  Coe,  98  U.  S. 
3i,  32,  25  L.  Ed.  68;  Consolidated  Fruit- 
Jar  Co.  V.  Wright,  94  U.  S.  92,  94,  24  L. 
Ed.   68. 

If  an  inventor  should  be  permitted  to 
hold  back  from  the  knowledge  of  the  pub- 
lic the  secrets  of  his  invention,  if  he 
should,  for  a  long  period  of  years,  retain 
the  monopoly,  and  make  and  sell  his  in- 
vention, publicly,  and  thus  gather  the 
whole  profits  of  it,  relying  upon  his  su- 
perior skill  and  knowledge  of  the  struc- 
ture, and  then,  and  then  only,  when  the 
danger  of  competition  should  force  him  to 
procure  the  exclusive  right,  he  should  be 
allowed  to  take  out  a  patent,  and  thus  ex- 
clude the  public  from  any  further  use 
than  what  should  be  derived  under  it  dur- 
ing his  fourteen  years;  it  would  materially 
retard  the  progress  of  science  and  the 
useful  arts;  and  give  a  premium  to  those 
who  should  be  least  prompt  to  communi- 
cate their  discoveries.  Pennock  v. 
Dialogue,  2  Pet.  1,  7  L.  Ed.  327. 

A  strkt  construction  of  the  act  of  con- 
gress, as  regards  the  public  use  of  an  in- 
vention, before  it  is  patented,  is  not  only 
required  by  its  letter  and  spirit,  but  also 
by  sound  policy.  Shaw  v.  Cooper,  7  Pet. 
.292,  8  L.  Ed.  689. 

45.  Use  or  sale  within  two  years  no  evi- 
dence of  abandonment. — Parks  v.  Booth, 
102  U.  S.  96,  105,  26  L.  Ed.  64;  Haines  v, 
McLaughlin,  135  U.  S.  584,  596,  34  L.  Ed. 
290;  Bates  v.  Coe,  98  U.  S.  31,  32.  25  L. 
Ed.  68;  Consolidated  Fruit-Jar  Co.  v, 
Wright.  94  U.  S.  92,  94,  24  L.  Ed.  68. 

46.  Permitting  public  use  of  invention. 
— Pennock  v.  Dialogue,  2  Pet.  1,  14,  7  L. 
Ed.  327;  Elizabeth  v.  Pavement  Co.,  97 
U.  S.  126,  24  L.  Ed.  1000;  Egbert  v.  Lipp- 

•  mann,  104  U.  S.  333,  337,  26  L.   Ed.  755; 
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although  his  intention  was  not  to  abandon  it.*''  And  it  makes  no  dif- 
ference in  the  principle,  that  the  article  so  publicly  used,  and  after- 
wards patented,  was  made  by  a  particular  individual  who  did  so  by  the  private 
permission  of  the  inventor.*®  But  the  public  use  or  sale  of  an  invention  by  a 
third  person,  within  two  years  of  the  application  for  a  patent,  is  no  evidence  of 
abandonment.*® 

(b)  Consent  of  Iwuentor, — ^Under  early  statutes,  the  public  use  or  sale  of  an 
invention  by  third  persons  more  than  two  years  before  the  application  for  a 
patent  did  not  defeat  the  right  to  a  patent  unless  the  use  and  sale  were  with  the 
consent  and  allowance  of  the  inventor.^^  But  consent  and  allowance  of  the 
inventor  or  applicant  to  the  use  is  no  longer  required.**^ 

(3)  Duration  of  Use. — While  abandonment  is  not  necessarily  shown  by 
showing  the  public  use  and  sale  of  the  invention  within  two  years  of  the  appli- 
cation for  a  patent,  the  conduct  of  the  inventor  may  be  such  as  to  evince  an 


Shaw  V.  Cooper,  7  Pet.  292,  8  L.  Ed.  689; 
Grant  v.  Raymond,  6  Pet.  218,  248,  8  L. 
Ed.  376;  Shaw  v.  Cooper,  7  Pet.  292,  313, 
8  L.  Ed.  689;  McClurg  v.  Kingsland,  1 
How.  202,  206,  11  L.  Ed.  102;  Consoli- 
dated Fruit-Jar  Co.  v.  Wright,  94  U.  S. 
92,  94,  24  L.  Ed.  68;  Bates  v.  Coe,  98  U. 
S.  31,  32,  25  L.  Ed.  68;  Gill  v.  United 
States,  160  U.  S.  426,  430,  40  L.  Ed.  480. 

The  true  construction  of  the  patent  law 
is,  that  the  first  inventor  cannot  acquire 
a  good  title  to  a  patent,  if  he  suffers  the 
thing  invented  to  go  into  public  use,  or 
to  be  publicly  sold  for  use,  before  he 
makes  application  for  a  patent.  This  in- 
voluntary act,  or  acquiescence  in  the  pub- 
lic sale  or  use,  is  an  abandonment  of  his 
right,  or,  rather,  creates  a  disability  to 
comply  with  the  terms  and  conditions  of 
the  law;  on  which  alone  the  secretary  of 
state  is  authorized  to  grant  him  a  patent. 
Pennock  v.  Dialogue,  2  Pet.  1,  2,  7  L. 
Ed.  327. 

No  matter  by  what  means  an  invention 
may  have  been  communicated  to  the  pub- 
lic, before  a  patent  is  obtained,  any  ac- 
quiescence in  the  public  use  by  the  in- 
ventor will  be  an  abandonment  of  the 
right.  If  the  right  were  asserted  by  him 
who  fraudulently  obtained  it,  perhaps  no 
lapse  of  time  could  give  it  validity;  but 
the  public  stand  in  an  entirely  different 
relation  to  the  inventor.  His  right  would 
be  secured,  by  giving  public  notice  that 
he  was  the  inventor  of  the  thiflg  used, 
and  that  he  should  apply  for  a  patent. 
Shaw  V.  Cooper,  7  Pet.  292,  8  L.  Ed.  689. 

47.  The  question  of  abandonment  to  the 
public  does  not  depend  on  the  intention 
of  the  inventor;  whatever  may  be  the  in- 
tention, if  he  suffer  his  invention  to  go 
into  public  use,  through  any  means  what- 
soever, without  an  immediate  assertion  of 
his  right,  he  is  not  entitled  to  patent;  nor 
will  a  patent  obtained  under  such  circum- 
stances protect  his  right.  Shaw  v.  Cooper, 
7  Pet.  292,  8  L.  Ed.  689. 

48.  Pennock  v.  Dialogue,  2  Pet.  1,  14, 
7  L.  Ed.  327;  McClurg  v.  Kingsland,  1 
How.  202,  206,  11  L.  Ed.  102;  Egbert  v. 
Lippmann,  104  U.  S.  333,  26  L.  Ed.  755. 


48.  Use  or  sale  within  two  years  of  ap- 
plication.— Haines  v.  McLaughlin,  135  U. 
S.  584,  596,  34  L.   Ed.  290. 

60.  Consent  and  aUowance  of  use  for-> 
merly  required. — Bates  v.  Coe,  98  U.  S. 
31,  46,  25  L.  Ed.  68;  Andrews  v,  Hovey, 
123  U.  S.  267,  275,  31  L.  Ed.  169;  Shaw  v. 
Cooper,  7  Pet.  292,  8  L.  Ed.  689;  Pennock 
V.  Dialogue,  2  Pet.  f,  19,  7  L.  Ed.  327; 
Kendall  v.  Winsor,  21  How.  322,  331,  16 
L.  Ed.  165;  Seymour  v.  Osborne,  11  Wall. 
516,  547,  20  L.  Ed.  33;  HaU  v.  Macneale, 
107  U.  S.  90,  27  L.  Ed.  367. 

The  acquiescence  of  an  inventor  in  the 
public  use  of  his  invention,  could  in  no 
case  be  presumed,  where  he  had  no  knowl- 
edge of  such  use;  but*  knowledge  might 
be  presumed  from  the  circumstances  of 
the  case.  This  was,  in  general,  a  fact  for 
the  jury;  and  if  the  inventor  did  not,  im- 
mediately after  notice,  assert  his  right,  it 
was  such  evidence  of  acquiescence  in  the 
public  use,  as  for  ever  afterwards  to  pre- 
vent him  from  asserting  it.  After  his 
right  was  perfected  by  a  patent,  no  pre- 
sumption arose  against  it,  from  a  subse- 
quent use  by  the  public.  Shaw  v.  Cooper, 
7  Pet.  292,  8  L.  Ed.  689. 

Knowledge  of  invention  obtained  by 
fraud. — Where  a  knowledge  of  the  inven- 
tion is  surreptitiously  obtained  and  com- 
municated to  the  public,  this  does  not  ef- 
fect the  right  of  the  inventor,  and  no  pre- 
sumption of  abandonment  of  the  right 
to  the  public  by  the  inventor  arises, 
though  an  acquiescence  by  the  inventor 
will  lay  the  foundation  for  such  a  pre- 
sumption. Shaw  V.  Cooper,  7  Pet.  292,  8 
L.  Ed.  689. 

If  a  person  should  surreptitiously  obtain 
knowledge  of  the  invention,  and  use  it,  he 
woul4  have  no  right  to  continue  to  use 
it  after  the  inventor  should  have  obtained 
a  patent.  Kendall  v.  Winsor,  21  How. 
322,  16  1,.  Ed.  165. 

51.  Knowledge  of  use. — ^Andrews  v. 
Hovey,  123  U.  S.  267,  31  L.  Ed.  169;  Man- 
ning V.  Cape  Ann  Isinglass,  etc.,  Co.,  108 
U.  S.  462,  465,  27  L.  Ed.  793:  Bates  v,  Coe, 
98  U.  S.  31,  25  t,,  Ed.  68;  Egbert  v.  Lipp- 
mann, 104  U.  S.  333,  26  L.  Ed.  755. 
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abandonment,*^^  ^s  where  he  consents  to  the  use  of  the  invention  by  a  third  per- 
son.** If  the  invention  is  in  public  use  or  on  sale  for  more  than  two  years  prior 
to  the  application  for  a  patent,  it  will  be  conclusive  evidence  of  abandonment 
and  the  patent  will  be  void  whether  the  inventor  consented  to  the  use  or  not.** 
c  Failure  to  Perfect  Invention. — One  who  has  made  an  invention  b'ut  failed 
to  perfect  it,  and  has  abandoned  it  after  unsuccessful  experiments,  is  not  entitled 
to  a  patent.** 

d.  Destritction  of  Invention. — Desertion  of  an  invention  consisting  of  a  ma- 
chine, never  patented,  may  be  proved  by  showing  that  the  inventor,  after  he  had 
constructed  it,  and  before  he  had  reduced  it  to  practice,  broke  it  up  as  something 
requiring  more  thought  and  experiment,  and  laid  the  parts  aside  as  incomplete, 
provided  it  appears  that  those  acts  were  done  without  any  definite  intention  of 
resuming  his  experiments,  and  of  restoring  the  machine  with  a  view  to  apply 
for  letters-patent.** 

e.  Failure  to  Renew  Rejected  or  Withdrawn  Application. — An  inventor  whose 
application  for  a  patent  has  been  rejected*"^  or  has  been  withdrawn*®  and  who, 
without  substantial  reason  or  excuse,  omits  for  many  years  to  take  any  step  to 
reinstate  or  renew  it,  must  be  held  to  have  acquiesced  in  its  rejection,  and  to 
have  abandoned  any  intention  of  further  prosecuting  his  claim.  But  if  an  ap- 
plicant for  a  patent  choose  to  withdraw  his  application  for  a  patent,  intending, 


I  52.  Use  and  sale  within  two  years  of 
applying  for  patent. — Elizabeth  v.  Pave- 
ment Co.,  97  U.  S.  126,  24  L.  Ed.  1000; 
Egbert  v.  Lippmann,  104  U.  S.  333,  26  L- 
Ed.    755. 

58.  Andrews  v.  Hovey,  124  U.  S.  694, 
719,  31  L.  Ed.  557. 

54.  Use  for  more  than  two  years  before 
application. — Elizabeth  v.  Pavement  Co., 
97  U.  S.  126,  24  L.  Ed.  1000;  Egbert  v. 
Lippmann,  104  U.  S.  333,  26  L.  Ed.  755; 
Planing-Machine  Co.  v.  Keith.  101  U.  S. 
479.  485,  25  L.  Ed.  939;  Consolidated  Fruit- 
Jar  Co.  V,  Wright,  94  U.  S.  92,  94,  24  L. 
Ed.   68. 

55.  Failure  to  perfect  invention. — ^The 
Corn-Planter  Patent,  23  Wall.  181,  211,  23 
L.  Ed.  161;  Coffin  v.  Ogden,  18  Wall.  120, 
124,  21  L.  Ed.  821;  Deering  v.  Winona 
Harvester  Works,  155  U.  S.  286,  302,  39 
L.  Ed.  153;  Seymour  v.  Osborne,  11  Wall. 
516,  20  L.  Ed.  33;  Whitely  v.  Swayne,  7 
Wall.  685.  19  L.    Ed.   199. 

Where  a  person  had  made  and  used  an 
article  similar  to  the  one  which  was  after- 
wards patented,  but  had  not  made  his  dis- 
covery public,  using  it  simply  for  his  own 
private  purpose,  and  without  having  tested 
it  so  as  to  discover  its  usefulness,  and  it 
had  then  been  finally  forgotten  or  aban- 
doned, such  prior  invention  and  use  did 
not  preclude  a  subsequent  inventor  from 
taking  out  a  patent.  Gayler  v.  Wilder,  10 
How.  477,  13  L.  Ed.  604. 

Where  a  patent  has  been  granted  for 
improvements,  which,  after  a  tull  and  fair 
trial,  resulted  in  unsuccessful  experiments, 
and  have  been  finally  abandoned,  if  any 
other  person  takes  up  the  subject  of  the 
improvements,  and  is  successful,  he  is  en- 
titled to  the  merit  of  them  as  an  original 
inventor.  Whitely  v.  Swayne,  7  Wall. 
685,  19  L.   Ed.  199. 

56.  Destruction  of  device. — Seymour  v. 
Osborne,  11  Wall.  516,  20  L.  Ed.  33. 


67.  Failure  to  renew  application  after 
rejection. — United  States,  etc..  Cartridge 
Co.  V.  Whitney  Arms  Co.,  118  U.  S.  22,  25, 
30  L.  Ed.  53;  Planing-Machine  Co.  v. 
Keith,  101  U.  S.  479,  25  L.  Ed.  939. 

An  inventor  cannot  without  cause  hold 
his  application  pending  during  a  long 
period  of  years,  leaving  -the  public  uncer- 
tain whether  he  intends  ever  to  prosecute 
it,  and  keeping  the  field  of  his  invention 
closed  against  other  inventors.  It  is  not 
unfair  to  him,  after  his  application  for  a 
patent  has  been  rejected,  and  after  he  has 
for  many  years  taken  no  steps  to  rein- 
state it,  to  renew  it,  or  to  appeal,  that  it 
should  be  concluded  he  has  acquiesced  in 
the  rejection  and  abandoned  any  intention 
ot  prosecuting  his  claim  further.  Such  a 
conclusion  is  in  accordance  with  common 
observation.  Especially  is  this  sa  when, 
during  those  years  of  his  inaction,  he  saw 
his  invention  go  into  common  use,  and 
neither  uttered  a  word  of  complain  or  re- 
monstrance, nor  was  stimulated  by  it  to  a 
fresh  attempt  to  obtain  a  patent.  Planing- 
Machine  Co.  V.  Keith,  101  U.  S.  479,  485, 
25  L.  Ed.  939. 

When  in  reliance  upon  his  supine  inac- 
tion the  public  has  made  use  of  the  re- 
sult of  his  ingenuity,  and  has  accommo- 
dated its  business  and  its  machinery  to 
the  improvement,  it  is  not  unjust  to  him 
to  hold  that  he  shall  be  regarded  as  hav- 
ing assented  to  the  appropriation,  or,  in 
other  words,  as  having  abandoned  the  in- 
vention. Planing-Machine  Co.  v.  Keith, 
101   U.   S.   479,  485,  25   L.   Ed.   939. 

Inaction,  delay  and  silence  for  more 
than  sixteen  years  were '  held  to  show 
abandonment.  Planing-Machine  Co.  v. 
Keith,  101  U.   S.  479,  25   L.  Ed.   939. 

58.  Failure  to  renew  application  after 
withdrawal. — ^United  States,  etc..  Cartridge 
Co.  V.  Whitney  Arms  Co.,  118  U.  S.  23, 
30  L.  Ed.  53.     See,  also.  Smith  v.  Good- 
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at  the  time  of  such  withdrawal,  to  file  a  new  petition,  and  he  accordingly  does 
so,  the  two  petitions  are  to  be  considered  as  parts  of  the  same  transaction,  and 
both  as  constituting  one  continuous  ai^lication.*^® 

f.  Pailure  to  Patent  Secret  Ituvention, — Inventors  may,  if  they  can,  keep  their 
inventions  secret,  and,  if  they  do,  no  neglect  to  petition  for  a  patent  will  for- 
feit their  right  to  apply  to  the  commissioner  for  that  purpose.  Mere  delay  is 
not  a  good  defense.^ 

g.  FaUure  to  Claim  All  Features  of  Invention. — See  post,  "Failure  to  Claim 
as  Disclaimer  or  Dedication,"  VII,  B,  6,  b. 

h.  Acquiescence  in  Another's  Claim  to  Priority. — ^The  acquiescence  by  a  prior 
inventor  in  the  claim  of  a  second  inventor  to  priority  for  ten  years  amounts  to 
an  abandonment  of  his  claim.*^  But  it  is  not  a  bar  to  an  infringement  suit  that 
prior  to  the  application  of  the  plaintiff  for  a  pat^rit,  the  defendant  had  devised 
and  perfected  the  same  thing,  and  described  it  in  the  presence  of  the  patentee, 
without  his  making  claim  to  it.®^ 

i.  Province  of  Court  and  Jury, — As  a  general  rule  whether  the  acts  or  ac- 
quiescence of  the  party  furnish,  in  the  given  case,  satisfactory  proof  of  an 
abandonment,  or  dedication  of  the  invention  to  the  public,  is  a  question  of 
fact.*^  But  when  all  the  facts  are  g^ven,  there  does  not  seem  any  reason  why 
the  court  may  not  state  the  legal  conclusion  deducible  from  them.®* 

4.    Evidence — ^a.    Grawt  of  Patent  as  Evidence. — The  action  of  the  commis- 


year  Dental  Vulcanite  Co.,  93  U.  S.  486, 
23. L.  Ed.  952. 

An  inventor  who  withdraws  his  applica- 
tion, and  makes  no  effort  to  renew  it  for 
eight  years,  during  which  time  the  sub- 
ject matter  of  the  invention  has  been  in- 
corporated into  the  substance  of  many 
other  subsequent  inventions,  cannot  then 
file  a  new  application  and  obtain  a  patent, 
which,  to  support  the  novelty  of  the  in- 
vention, shall  relate  back  to  the  first  ap- 
plication. United  States,  etc.,  Cartridge 
Co.  V.  Whitney  Arms  Co.,  118  U.  S.  22,  30 
L.  Ed.  53. 

The  rule  in  the  patent  office,  which, 
previous  to  the  revised  patent  act  of  July 
8,  1870,  provided  that  "an  application  re- 
jected,^ or  not  prosecuted,  within  two 
years  after  its  rejection  or  withdrawal, 
should  be  conclusively  presumed  to  have 
been  abandoned,"  bemg  at  most  only  a 
rule  of  practice  adopted  by  that  office  and 
not  always  enforced,  was  no  bar  to  a 
movement  by  an  inventor  to  have  his  ap- 
plication reinstated  after  its  withdrawal. 
He  might  have  filed  a  new  one  or  applied 
for  a  re-examination  or  appealed;  and  the 
existence  of  the  rule  is  not  an  adequate 
excuse  for  conduct  which  the  court  con- 
sidered as  manifesting  an  abandonment  of 
his  invention.  Planing-Machine  Co.  v, 
Keith,  101  U.  S.  479,  480,  25  Iv.  Ed.  939. 

69.  When  substituted  and  withdrawn 
petition  considered  as  one  application. — 
Godfrey  v.  Eamcs,  1  Wall.  317,  17  L.  Ed. 
684. 

The  question  of  the  continuity  of  the 
application  is  a  question  to  be  submitted 
to  the  jury.  Godfrey  v.  Eames,  1  Wall. 
317,  17  L.  Ed.  684. 

60.  Failure  to  procure  patent  for  se- 
cret invention. — Bates  v.  Coe,  98  U.  S. 
31,  32,  25  L.  Ed.  68;  Parks  v.  Booth,  102 


U.  S.  96,  105,  26  L.  Ed.  54.    See  Kendall 
V,  Winsor,  21  How.  322,  329^  16  L.  Ed.  165. 

61.  Acquiescence  in  claim  of  another 
to  priority. — Hartshorn  v.  Saginaw  Bar- 
rel  Co.,    119   U.    S.    664,   30   L.   Ed.   539. 

62.  Railroad  Co.  v.  Dubois,  12  Wall. 
47,    20    L.    Ed.    265. 

68.  Province  of  court  and  jury. — Pen- 
nock  V,  Dialogue,  2  Pet.  1,  7  L.  Kd. 
327;  Kendall  v.  Winsor,  21  How.  322,  16 
L.  Ed.  165;  Shaw  v.  Cooper,  7  Pet.  292,  8  L. 
Ed.  689;  BattiiT  v.  Taggert,  17  How.  74, 
15    L.    Ed.    37. 

^Whether  or  not  an  inventor  intended 
to  delay  applying  for  a  patent  until  he 
had  perfected  his  invention  or  negligently 
to  postpone  his  claims  to  a  patent,  as, 
for  instance,  by  acquiescing  with  full 
knowledge  in  the  use  of  his  invention 
by  others,  are  questions  which  ought  prop- 
erly to  be  left  to  the  jury.  Kendall  v. 
Winsor,  21  How.  322,  16  L.   Ed.  165. 

The  real  interest  of  an  inventor  with 
respect  to  an  assertion  or  surrender  of 
his  rights  under  the  constitution  and  laws 
of  the  United  States,  whether  it  be  sought 
in  his  declarations  or  acts,  or  in  for- 
bearance or  neglect  to  speak  or  act,  is 
an  inquiry  or  conclusion  of  fact,  and  pe- 
culiarly within  the  province  of  the  jury, 
guided  by  legal  evidence  submitted  to 
them  at  the  trial.  Kendall  v.  Winsor,  21 
How.  322,  16  L.   Ed.  165. 

"The  acquiescence  of  an  inventor  in 
the  public  use  of  his  invention,  can  in 
no  case  be  presumed,  where  he  has  no 
knowledge  of  such  use.  But"  this  knowl- 
edge may  be  presumed  from  the  circum- 
stances of  the  case.  This  will,  in  general, 
be  a  fact  for  the  jury."  Shaw  v.  Cooper,  7 
Pet.  292,   8   L.   Ed.  689. 

64.  Pennock  v.  Dialogue,  2  Pet.  1,  16, 
7  L.   Ed.  327. 
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sioner  of  patents  in  granting  letters-patent  does  not  conclude  the  question 
whether  there  was  pot  an  abandonment.  A  person  charged  with  infringing 
them  may  show  that  before  they  were  issued  the  patentee  had  abandoned  his 
invention.  •** 

b.  Rebuttal  of  Presumption  of  Abandonment  from  Lapse  of  Time, — ^The 
circumstances  may  be  sufficient  to  rebut  any  presumption  as  to  abandonment 
which  otherwise  arise  from  the  lapse  of  time.®* 

5.  Operation  and  Effect. — An  inventor  who  has  once  abandoned  his  in* 
vention  to  the  public,  cannot  resume  his  right  to  it  at  his  pleasure.*^ 

VI.   Proceedings  to  Obtain  Patent. 

A.  Application — 1.  Specification  or  Description  of  Invention — a.  Ob- 
ject *of  Description, — ^The  object  of  the  description  of  the  invention  in  the 
specification  is  to  .apprise  the  public  of  what  the  patentee  claims  as  his  own,  the 
courts  of  what  they  are  called  upon  to  construe,  and  competing  manufacturers 
and  dealers  of  exactly  what  they  are  bound  to  avoid.®^ 

b.  Necessity  .and  Sufficiency  of  Descripkon — (1)  General  Rule, — The  in- 
ventor must  file  in  the  patent  office  a  written  description  of  his  invention,  and 
of  the  manner  and  process  of  making,  constructing,  compounding,  and  using  it, 
in  such  full,  clear,  concise,  and  exact  terms  as  to  enable  any  person  skilled  in  the 
art  or  science  to  which  it  appertains,  or  with  which  it  is  most  nearly  connected, 
to  make,  construct,  compound,  and  use  the  same.'®     The  specification  is  ad- 


65.  Grant  of  patent  not  conclusive  on 
question  of  abandonment.— Planing-Ma- 
chine  Co.  v.  Keith,  101  U.  S.  479,  25  L. 
Ed.  939;  United  States,  etc.,  Cartridge  Co. 
V.  Whitney  Arms  Co.,  118  U.  S.  22,  30  L. 
Ed.    53. 

08.  Circumstances  rebutting  presump- 
tion of  abandonment^ — Beedle  v,  Bennet, 
122  U.  S.  71,  30  L.  Ed.  1074;  Smith  v, 
Goodyear  Dental  Vulcanite  Co.,  93  U.  S. 
486,  501,  23  L.   Ed.  952. 

Where  an  inventor  who  had  publicly 
demonstrated  in  a  satisfactory  manner  the 
success  of  his  invention,  idelayed  fouT 
years  before  taking  out  a  patent,  it  was 
held  that,  under  the  circumstances,  any 
presumption  which  otherwise  might  have  . 
arisen  of  an  intention  on  his  part  to  aban- 
don and  dedicate  to  the  use  of  the  public 
his  invention,  was  rebutted  and  that  he 
did  not  thereby  forfeit  his  right  to  a  pat- 
ent. Beedle  v.  Bennett,  122  U.  S.  71,  76, 
30  L.  Ed.  1074. 

67.  Abandonment  not  revoked. — Pen- 
nock  V.  Dialogue,  2  Pet.  1,  7  L.  Ed.  327; 
Shaw  V.  Cooper,  7  Pet.  292,  317,  8  L.  Ed. 
689;  Grant  v.  Raymond,  6  Pet.  218,  8  L. 
Ed.  376;  Gill  v.  United  States,  160  U.  S. 
426.  430,  40  L.  Ed.  480;  Consolidated  Fruit- 
Jar  Co.  V.  Wright,  94  U.  S.  92,  96,  24  L. 
Ed.   68. 

68.  Object  of  description. — ^The  Incan- 
descent Lamp  Patent,  159  U.  S.  465,  474, 
40  L.  Ed.  221;  Grant  v,  Raymond,  6  Pet. 
218.  247,  8  L.  Ed.  376. 

The  description  in  the  specification  is 
for  the  purpose  of  warning  an  innocent 
purchaser,  or  other  person,  using  the  ma- 
chine, of  his  infringement,  and  at  the 
same  time,  of  taking  from  an  inventor  the 
means  of  practicing  upon  the  credulity  or 
fears  of  other  persons,  by  pretending  that 
his   invention  was  different   from  its  os- 


tensible objects.  Brooks  v.  Fiske,  15 
How.  212.  214,  14  L.  Ed.  665;  Evans  v. 
Eaton,  7  Wheat.  356,  434,  5  L.  Ed.  472. 

"Accurate  description  of  the  invention 
is  required  by  law,  for  several  important 
purposes:  1.  That  the  government  may 
know  what  is  granted,  and  what  will  be- 
come public  property  when  the  term  of 
the  monopoly  expires.  2.  That  licensed 
persons  desiring  to  practice  the  invention 
may  know  during  the  term  how  to  make, 
construct,  and  use  the  invention.  3.  That 
other  inventors  may  know  what  part  of 
the  field  of  invention  is  unoccupied.  Gill 
V.  Wells,  22  Wall.  1.  27,  22  L.  Ed.  699." 
Bates  V.  Coe,  98  U.  S.  31,  39,  25  L.  Ed.  68. 

69.  Description  of  invention. — Rev. 
Stat,  §  4888;  Mowry  v.  Whitney,  14  Wall. 
620,  20  L.  Ed.  860;  Wilson  v.  Rousseau, 
4  How.  646,  11  L.  Ed.  1141;  Wood  v.  Un- 
derbill, 5  How.  1,  12  L.  Ed.  23;  Hogg  v. 
Emerson,  6  How.  437,  485,  12  L.  Ed.  505; 
The  Incandescent  Lamp  Patent,  159  U. 
S.  465,  475,  40  L.  Ed.  221;  O'Reilly  v, 
Morse,  16  How.  62,  120,  14  L.  Ed.  601; 
Carnegie  Steel  Co.  v,  Cambria  Iron  Co., 
185  U.  S.  403,  437,  46  L.  Ed.  968;  Bene  v, 
Jeantet,  l'>9  U.  S.  683,  32  L.  Ed.  803; 
Howard  v.  Detroit  Stove  Works,  150  U. 
S.  164,  37  L.  Ed.  1039;  Grant  v,  Raymond, 
6  Pet.  218,  247,  8  L.  Ed.  376;  Evans  v. 
Eaton,  7  Wheat.  356,  5  L.  Ed.  472;  Tyler 
V.  Boston,  7  Wall.  327,  19  L.  Ed.  93; 
Consolidated  Safety-Valve  Co.  v.  Crosby 
Steam  Gaujfe  Valve  Co.,  113  U.  S.  157, 
177,  28  L.  Ed.  939;  Carlton  v.  Bokee,  17 
Wall.  463,  21  L.  Ed.  517;  Woodworth  v, 
Wilson,  4  HoAr.  712,  11  L.  Ed.  1171;  Sey- 
mour V,  Osborne,  11  Wall.  516,  540,  20 
L.  Ed.  33;  Seabury  v.  Am  Ende,  152  U. 
S.  561,  566,  38  L.  Ed.  553;  Ball,  etc.. 
Fastener  Co.  v.  Kraltzer,  150  U.  S.  Ill, 
37   L.    Ed.   1019;   Loom   Co.   v.   Higgins, 
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dressed  to  those  skilled  in  the  art  and  is  sufficient  if  comprehensible  by  them.^^ 
As  a  general  rule,  in  order  to  render  the  patent  void,  a  defect  in  the  specification 
need  not  have  arisen  from  design  J  ^  But  excess  of  description  does  not  injure 
the  patent,  unless  the  addition  be  fraudulent  J  2 

(2)  Certainty  and  Conciseness, — The  specification  must  be  certain  and  con- 
cise,'^3  and  where  owing  to  its  ambiguity  or  needless  multiplication  of  nebulous 
claims,  the  public  is  likely  to  be  deceived  or  misled,  the  patent  is  voidJ* 

(3)  Machines, — Inventors  of  machines  are  required,  before  they  secure  a 
patent,  to  deliver  a  written  description  of  the  improvement,  and  of  the  man- 
ner and  process  of  making,  constructing,  and  using  the  same,  in  such  full,  clear, 
and  exact  terms  as  to  enable  one  skilled  in  the  art  or  science  to  make,  construct, 


105  U.  S.  580,  26  L.  Ed.  1177;  Gage  v. 
Herring,  107  U.  S.  640,  27  L.  Ed.  601; 
Mitchell  V,  Tilghman,  19  Wall.  287,  396, 
22  L.  Ed.  125;  Brooks  v.  Fiske,  15  How. 
212,  14  L.  Ed.  665;  Western  Electric  Mfg. 
Co.  V.  Ansonia  Brass,  etc.,  Co.,  114  U.  S. 
447,  452,  29  L.  Ed.  210;  LeRoy  v.  Tatham, 
22  How.  132,  136.  16  L.  Ed.  366;  Lawther 
V.  Hamilton,  124  U.  S.  1,  9,  31  L.  Ed. 
325:  Merrill  v.  Yeomans,  94  U.  S.  568,  570, 
24  L.  Ed.  235;  Bates  v.  Coe,  98  U.  S.  31, 
34,  25  L,.  Ed.  68;  Dobson  v.  Dornan,  118 
U.  S.  10,  14,  30  L.  Ed.  63;  Cohn  v. 
United  States  Corset  Co.,  93  U.  S.  366, 
378,   23    L.    Ed.   907. 

It  does  not  make  any  difference  whether 
the  effect  is  produced  by  mechanical  prin- 
ciples or  by  chemical  agency  or  by  the 
application  of  discoveries  in  natural 
science,  as  in  either  case  the  requirement 
of  the  act  of  congress  is  imperative  that 
the  patentee  must  describe  the  method, 
process,  or  means  he  employs  in  full, 
clear^  and  exact  terms,  and  the  end  which 
the  invention  accomplished.  Mitchell  v, 
Tilghman.  19  Wall.  287,  396,  22  L.  Ed. 
125;  O'Reilly  v.  Morse,  15  How.  62,  119, 
14  L.  Ed.  601;  Risdon,  etc.,  Locomotive 
Works  V.  Medart,  158  U.  S.  68,  74,  39  L. 
Ed.    899. 

The  law  requires  that  the  specification 
"should  set  forth  the  principle  and  the 
several  modes  in  which  he  has  contem- 
plated the  application  of  that  principle, 
or  character  by  which  it  may  be  dis- 
tinguished from  other  inventions,  and 
shall  particularly  point  out  the  part, 
improvement,  or  combination  which  he 
claims  as  his  own  invention  or  discovery." 
Burr  V.  Duryee,  1  Wall.  531,  570,  17  L.  Ed. 
650. 

70.  Addressed  to  those  skilled  in  art. 
— Mowry  v.  Whitney,  14  Wall.  620,  20  L. 
Ed.  860;  Carnegie  Steel  Co.  v.  Cambria 
Iron  Co.,  185  U.  S.  403,  437,  46  L.  Ed.  968; 
Loom  Co.  V.  Higgins,  105  U.  S.  580,  26 
L.  Ed.  1177;  Seabury  v.  Am  Ende,  152  U. 
S.  561,  567,  38  L.  Ed.  553;  Ives  v.  Hamil- 
ton, 92  U.  S.  426,  23  L.  Ed.  494. 

The  description  in  a  patent  for  an  im- 
provement is  sufficient  if  a  practical  me- 
chanic, acquainted  with  the  construction 
of  the  old  machine  in  which  the  improve- 
ment is  made,  can,  with  the  patent  and 
diagram     before    him,    adopt    such     im- 


provement. Ives  V.  Hamilton,  92  U.  S. 
426,   23   L.    Ed.   494. 

The  specification  is  to  be  addressed  to 
those  skilled  in  the  art,  and  is  to  be  com- 
prehensible by  them.  It  may  be  sufficient, 
though  the  unskilled  may  not  be  able  to 
gather  fjom  it  how  to  use  the  invention. 
And  it  is  evident  that  the  definitencss 
of  a  specification  must  vary  with  the 
nature  of  its  subject.  Addressed  as  it  is 
to  those  skilled  in  the  art,  it  may  leave 
something  to  their  skill  in  applying  the 
invention,  but  it  should  not  mislead  them. 
Mowry  V.  Whitney,  14  Wall.  620,  644,  20 
L.    Ed.    860. 

The  i^cification  of  a  patent  is  not 
addressed  to  lawyers,  or  even  to  the 
public  generally,  but  to  persons  skilled 
in  the  art,  and  any  description  which 
is  sufficient  to  apprise  them  in  the  lan- 
guage of  the  art  of  the  definite  feature 
of  the  invention,  and  to  serve  as  a  warn- 
ing to  others  of  what  the  patent  claims 
as  a  monopoly,  is  sufficiently  definite  to 
sustain  the  patent.  The  patentee  may 
assume  that  what  was  already  knowto 
in  the  art  *was  known  to  them,  and,  as 
observed  by  Mr.  Justice  Bradley,  in  Loom 
Co.  V,  Higgins,  105  U.  S.  580,  586,  26  L. 
Ed.  1177.  "He  may  begin  at  the  point 
where  his  invention  begins,  and  describe 
what  he  has  made,  that  is  new,  and  what 
it  replaces  of  the  old.  That  which  is  com- 
mon and  well  known  is  as  if  it  were 
written  out  in  the  patent  and  delineated 
in  the  drawings."  Carnegie  Steel  Co.  v. 
Cambria  Iron  Co.,  185  U.  S.  403,  437,  46 
L.    Ed.   968. 

71.  Defect  need  not  arise  from  design. 
— Grant  v.  Raymond,  6  Pet.  218,  8  L. 
Ed.  376. 

72.  Excess  in  description. — Sewall  v. 
Jones,  91  U.  S.  171,  186,  23  L.  Ed.  275. 

73.  Certainty  and  conciseness. — The  In- 
candescent Lamp  Patent,  169  U.  S.  465. 
474,  40  L.  Ed.  221;  Carlton  v.  Bokee,  17 
Wall  463,  472,  21  L.   Ed.   517. 

74.  AmlMguity  and  duplicity* — Carlton 
V.  Bokee,  17  Wall.  463,  21  L.  Ed.  517. 

A  description  so  vague  and  uncertain 
that  no  one  can  tell,  except  by  independ- 
ent experiments,  how  to  construct  the 
patented  device,  renders  the  patent  void. 
The  Incandescent  Lamp  Patent,  159  U.  S. 
465,   474,  40  L.  Ed.  221. 
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and  use  the  inventionJ^    They  must  state  the  principle  of  the  machine  and  the 
best  mode  of  applying  it,  so  as  to  distinguish  it  from  other  inventions^* 

(4)  Processes.---Ont  who  claims  a  patent  for  a  process  must  specifically  de- 
scribe the  processJ^  It  is  not  sufficient  to  merely  describe  one  or  more  quali- 
ties of  the  product  and  ask  the  court  to  infer  the  process  from  that  J®  But 
while  the  description  of  the  process  should  be  accurate,  it  is  sufficient  if  not 
misleading  to  those  skilled  in  the  artJ®  Where  the  means  of  carrying  out  a 
process  are  not  obvious  to  ordinary  mechanics  skilled  in  the  art,  his  specifica- 
tion should  describe  some  mode  of  carrying  it  out  which  will  produce  a  useful 
result,®®  though  it  is  not  necessary  to  describe  all  modes  of  carrying  out  the 


75.  Patent  for  machine. — Parks  v. 
Booth,  102  U.  S.  96,  101,  26  L.  Ed.  54. 

76.  Stating  principle  of  machine  and 
best  mode  of  applying  it. — Rev.  Stat., 
§  4888;  Loom  Co.  v.  Higgins,  105  U.  S. 
580,  26  L.  Ed.  1177. 

An  invention  relating  to  machinery  may 
be  exhibited  either  in  a  drawing  or  in  a 
model,  so  as  to  lay  the  foundation  of  a 
claim  to  priority,  if  it  be  sufficiently  plain 
to  enable  those  skilled  in  the  art  to  un- 
derstand it.  Loom  Co.  V,  Higgins,  105  U. 
S.   580,  594,  26   L.  Ed.   1177. 

77.  Necessity  of  describing  process. — 
Western  Electric  Mfg.  Co.  v.  Ansonia 
Brass,  etc.,  Co.,  114  U.  S.  447,  452,  29  L. 
Ed.  210;  Klein  v,  Russell,  19  Wall.  433, 
434,  22  L.  Ed.  116;  Carnegie  Steel  Co.  v, 
Cambria  Iron  Co.,  185  U.  S.  403,  46  L.  Ed. 
968;  Merrill  v.  Yeomans,  94  U.  S.  568,  573, 
24  L.  Ed.  235. 

A  claim  for  a  process  of  naixing  molten 
iron,  in  which  neither  the  size  of  the  res- 
cx^oir  nor  the  amount  of  nlbtal  to  be 
left  therein  is  specified,  but  which  states 
that  the  reservoir  may  be  of  any  conven- 
ient size  so  constructed  that  a  consider- 
able quantity  of  metal  may  always  be  left 
remaining  and  unpoured,  sufficiently  sets 
forth  the  idea  of  a  receptacle  the  main 
object  of  which  is  to  preserve  therein  a 
large  and  constant  quantity  of  molten  iron 
as  a  basis  for  a  gradual  unification  of  the 
product  of  several  blast  furnaces.  Car- 
negie Steel  Co.  V.  Cambria  Iron  Co.,  185 
U.  S.  403,  436,  46  L.  Ed.  968. 

78.  Process  not  inferred  from  descrip- 
tion of  product. — ^Western  Electric  Mfg. 
Co.  V.  Ansonia  Brass,  etc.,  Co.,  114  U.  S. 
447,  452,  29  L.  Ed.  210. 

Thus  where  neither  the  specification 
nor  claim  of  a  patent  mentioned,  as  a  part 
of  the  process,  the  cooling  of  the  wax  or 
parafRne  coating  before  compressing  it 
upon  a  wire,  but  the  patentee  contended 
that  it  must  be  considered  a  part  of  the 
process,  because  the  polished  appearance 
of  the  surface  of  the  covering  described 
in  the  specification  was  the  result  of  al- 
lowing the  paraffin e  or  wax  to  cool  be- 
fore compressing  it  upon  the  wire,  it  was 
held  that  the  specification  was  not  suffi- 
cient. Western  Electric  Mfg.  Co.  v.  An- 
sonia Brass,  etc.,  Co.,  114  U.  S.  447,  452, 
29   L.  Ed.  210. 

79.  Description  capable  of  being  under- 
stood by  skilled  persons. — Klein  v.  Rus- 
sell,   19   Wall.    433,    434,    22    L.    Ed.    116; 


Mowry  v,  Whitney,  14  Wall.  620,  20  L. 
Ed.  860. 

If  the  mode  of  doing  it,  or  the  apparatus 
in  or  by  which  it  may  be  done,  is  suffi- 
ciently obvious  to  suggest  itself  to  a  per- 
son skilled  in  the  particular  art,  it  is 
enough,  in  the  patent,  to  point  out  the 
process  to  be  performed,  without  giving 
superrogatory  directions  as  to  the  ap- 
paratus or  method  to  be  employed.  If 
the  mode  of.  applying  the  process  is  not 
obvious,  then  a  description  of  a  particular 
mode  by  which  it  may  be  applied  is  suffi- 
cient. Tilghman  v.  Proctor,  102  U.  S. 
707,  728,  26  L.  Ed.  279. 

Where  only  vague  and  uncertain  direc- 
tions could  be  given  as  to  the  degree  of 
foreign  heat  to  be  applied  in  any  particular 
case,  there,  when  a  patentee  in  his  specifi- 
cation, establishes  a  maximum  and  a 
minimum,  the  ascertainment  of  the  proper 
intermediate  degree  may  be  left  to  the 
skill  and  judgment  of  the  operator  prac- 
ticing the  process.  Mowry  v.  Whitney,  14 
Wall.  620,  20  L.  Ed.  860. 

Where  a  specification  in  describing  the 
mode  of  treating  articles  with  a  patented 
process  (a  liquid)  said  that  "it  is  desirable 
to  heat  the  latter  to  or  near  the  boiling 
point,"  and  there  was  testimony  that  if 
applied  while  in  that  state  to  the  articles 
to  be  treated  it  would  greatly  injure  them, 
as  also  that  if  it  was  suffered  to  cool  be- 
fore being  applied  it  possessed  virtue,  a 
request  which  asked  the  court  to  charge 
that  the  proper  construction  of  the  pat- 
ent is  that  if  the  liquid  applied  at  such  a 
temperature  is  injurious  and  pernicious, 
the  patent  is  void  for  want  of  utility,  is 
rightly  modified  by  a  change  which  makes 
the  charge  say  to  the  jury  that  the  proper 
construction  is  that  the  liquid  should  be 
applied  at  or  near  the  boiling  point  un- 
der the  common  knowledge  of  persons 
skilled  in  the  art  of  treating  the  articles 
to  be  affected  and  to  procure  the  desired 
results,  and  in  reference  to  the  fact 
whether  such  knowledge  would  make  them 
wait  until  it  was  partially  cooled  before 
its  application;  and  that  if  the  application 
of  the  liquid  at  such  a  temperature  as  is 
required  by  the  specification,  under  this 
qualification,  was  injurious  and  pernicious, 
then  that  the  patent  was  void  for  want  of 
utility.  Klein  v.  Russell,  19  Wall.  433, 
434,  22  L.  Ed.  116. 

80.  Mode  of  carrying  out  process. — 
Morley  Sewing  Machine  Co.  v.  Lancaster, 
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process.^*  Where  a  patentee  claims  a  machine,  he  cannot  have,  in  addition,  a 
patent  for  a  process  produced  by  its  use,  without  a  claim  for  that  also.®^  Thus 
a  claim  for  a  process  cannot  be  sustained  when  it  is  impossible  to  consider  the 
claim  for  a  process  as  describing  anything  but  the  operation  and  effect  of  the 
machine,  the  novel  features  of  which  are  covered  by  other  claims  of  the  pat- 
entee.®* 

(5)  Composition  of  Matter. — When  a  patent  is  claimed  for  a  composition  of 
matter  or  for  a  discovery  of  a  new  substance  by  means  of  chemical  combina- 
tions of  known  materials,  it  should  state  the  component  parts  of  the  new  man- 
ufacture claimed,  with  clearness  and  precision,  and  not  leave  the  person  at- 
tempting to  use  the  discovery  to  find  it  out  by  experiment.^  But  if  persons 
skilled  in  the  art  could  hardly  go  astray,  the  description  is  sufficient,  although  it 
does  not  state  the  proportions  of  the  several  ingredients.®^ 

(6)  Improvements. — When  the  patent  is  for  an  improvement,  the  nature  and 
extent  of  the  improvement  must  be  stated  in  the  specification.®®     Thus  where 


129  U.  S.  263,  32  L.  Ed.  715;  Tilghman  v. 
Proctor,  102  U.  S.  707,  26  L.  Ed.  279. 

81.  All  modes  of  carrying  out  procesa 
need  not  be  stated— Tilghman  v.  Proctor, 
102  U.  S.  707,  728,  26  L.  Ed.  279;  Morlcy 
Sewing  Machine  Co.  v.  Lancaster,  129  U. 
S.  263,  279,  32  L.  Ed.  715. 

82.  Claim  for  process.^ — ^Westinghouse  v. 
Boyden  Power  Brake  Co.,  170  U.  S.  537, 
557,  42  L.  Ed.  1136. 

It  is  not  necessary  to  determine  whether 
a  process  involving  the  operation  of  a 
piece  of  mechanism  is  patentable  where 
no  claim  is  made  for  an  independent 
process,  but  only  for  the  machine  produc- 
ing it.  Westinghouse  v.  Boyden  Power 
Brake  Co.,  170  U.  S.  537,  557,  42  L.  Ed. 
1136. 

83.  Busch  V,  Jones,  184  U.  S.  598,  46  L. 
Ed.   707. 

The  claim  of  a  patent  process  of  dry 

firessing  or  removing  type  indentations 
rom  printed  sheets,  which  consists  of 
subjecting  a  collection  of  such  sheets  to 
pressure  without  the  use  of  fuller  boards 
and  while  tinder  such  pressure  tying  them  . 
into  a  compact  bundle  with  end-boards, 
then  removing  them  immediately  from  the 
press  and  allowing  them  to  remain  tied 
sufficiently  long  to  fix  and  complete  dry 
pressing,  cannot  be  considered  as  describ- 
ing anything  but  the  operation  and  effect 
of  the  press  the  novel  features  of  which 
press  are  covered  by  other  claims  of  the 
patentee.  Busch  v.  Jones,  184  U.  S.  598, 
607,  46  L.  Ed.  707. 

84.  Patent  for  composition  of  matter. — 
Tyler  v.  Boston,  7  Wall.  327,  19  L.  Ed.  93; 
Wood  V.  UnderhiU,  5  How.  1,  12  L.  Ed. 
23;  The  Incandescent  Lamp  Patent,  159 
U.  S.  465,  475,  40  L.  Ed.  221;  Seabury  v. 
Am  Ende,  152  U.  S.  561,  38  L.  Ed.  553. 
See,  also,  Bene  v.  Jeantet,  129  U.-  S.  683, 
32  L.  Ed.  803;  Howard  v.  Detroit  Stove 
Works,  150  U.  S.  164,  167,  37  L.  Ed.  1039; 
Cochrane  v.  Badische.  etc..  Soda  Fabrik, 
111  U.  S.  293,  28  L.  Ed.  433. 

Every  patent  for  a  product  or  composi- 
tion of  matter  must  identify  it  so  that  it 
can  be  recognized  aside  from  the  descrip- 
tion of  the  process  for  making  it,  or  else 


nothing  can  be  held  to  infringe  the  pat- 
eilt  which  is  not  made  by  that  process. 
Cochrane  v.  Badische,  etc»  Soda  Fabrilc* 
111  U.  S.  293,  310,  28  L.  Ed.  433. 

If  the  patent  be  for  a  new  composition 
of  matter,  and  no  relative  proportions  of 
the  ingredients  are  given,  or  they  are 
stated  so  ambiguously  and  vaguel>r  that 
no  one  could  use  the  invention  without 
first  ascertaining,  by  experiment,  the  ex- 
act proportion  required  to  produce  the  re- 
sult, it  would  be  the  duty  of  the  court  to 
declare  the  patent  void.  Wood  v.  Under- 
bill, 5  How.  1,  12  h.  Ed.  23. 

When  the  specification  of  a  new  com- 
position of  matter  gives  only  the  names 
of  the  substances  which  are  to  be  mixed 
together,  without  stating  any  relative 
proportion,  undoubtedly  it  would  be  the 
duty  of  the  court  to  declare  the  patent 
void.  And  the  same  rule  would  prevail 
where  it  was  apparent  that  the  propor- 
tions were  stated  ambiguously  and 
vaguely.  For  in  such  cases  it  would  be 
evident,  on  the  face  of  the  specification, 
that  no  one  could  use  the  invention  with- 
out first  ascertaining  by  experiment,  the 
exact  proportion  of  the  different  ingre- 
dients required  to  produce  the  result  in- 
tended to  be  obtained.  And  if,  from  the 
nature  and  character  of.  the  ingredients  to 
be  used,  they  are  not  susceptible  of  such 
exact  description,  the  inventor  is  not  en- 
titled to  a  patent.  Wood  v.  Underbill,  5 
How.  1,  5,  12  h.  Ed.  23;  The  Incandescent 
Lamp  Patent,  159  U.  S.  465,  474,  40  L. 
Ed.  221. 

85.  Where  description  sufficient  to  i^ 
prise  persons  skilled  in  art  of  composi- 
tion.—Seabury  V.  Am  Ende,  152  U.  S.  561, 
566,  38  L.  Ed.  553. 

86.  Patent  for  improvement. — Evans  v. 
Eaton,  7  Wheat.  356,  5  L.  Ed.  472;  Sey- 
mour V.  Osborne.  11  Wall.  516,  541,  20  L. 
Ed.  33;  Preston  v.  Manard,  116  U.  S.  661, 
•29  L.  Ed.  736;  Howard  v.  Detroit  Stove 
Works,  150  U.  S.  164,  37  U  Ed.  1039. 

It  is  not  sufficient  that  the  nature  of  the 
improvement  be  made  out  and  shown  at 
the  trial,  or  established  by  comparing  the 
machines  specified  in    the     patent     with 
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the  novel  feature  of  a  patent  for  an  improvement  in  stoves  consists  of  a  fire 
pot  with  a  flange  upon  the  grate  rests,  the  specification  should  describe  the 
width  of  the  flange.®^ 

(7)  Part  of  Machine. — Where  an  invention  embraces  only  one  or  more  parts 
of  a  machme,  the  parts  claimed  must  be  specified  and  pointed  out,  so  that  con- 
structors, other  inventors,  and  the  public  may  know  what  the  invention  is  and 
what  is  withdrawn  from  general  use.®®  The  patentee  need  not  describe  the 
machine  to  which  his  invention  is  to  be  attached  or  of  which  it  forms  a  part,  but 
may  begin  at  the  point  where  his  invention  begins,  and  describe  what  is  new  and 
what  it  replaces  of  the  old.®^ 

(8)  Combinations. — Where  the  ingredients  are  ol(i  and  the  invention  con- 
sists entirely  in  the  combination,  the  requirement  of  the  patent  act  that  the 
invention  shall  be  fully  and  exactly  described  applies  with  as  much  force  as  to 
any  other  class.^  A  combination  is  sufficiently  described,  if  the  devices  of 
which  it  is  composed  are  specifically  named,  their  mojde  of  operation  given,  and 
the  new  and  useful  result  to  be  accomplished  is  pointed  out,  so  that  those 
skilled  in  the  art  and  the  public  may  know  the  extent  and  nature  of  the  claim 
and  what  the  parts  are  which  co-operate  to  do  the  work  claimed  for  the  in- 
vention.** 

(9)  Designs. — In  case  of  design  patents  the  commissioner  may  dispense  with 
models  or  designs  when  the  design  can  be  sufficiently  represented  by  drawings 
or  photographs.®^ 

(10)  Failure  to  Describe  All  Elements. — ^The  omission  to  mention  in  the 
specification  something  which  contributes  only  to  the  degree  of  benefit,  provid- 
ing the  apparatus  would  work  beneficially  and  be  worth  adopting  without  it, 


former  machines  in  use.     Evans  v.  Eaton, 
7  Wheat  356,  5  L.  Ed.  472. 

87.  Howard  v,  Detroit  Stove  Works, 
150  U.  S.  164,  37  L.  Ed.   1039. 

88.  Patent  for  part  of  machine. — Sey- 
mour V.  Osborne,  11  Wall.  516,  20  L.  Ed. 
33;  Parks  v.  Booth,  102  U.  S.  96,  101,  26 
L.   Ed.  54. 

Where  an  invention  does  not  embrace 
an  entire  machine,  Uie  part  should  be 
specified  and  pointea  out,  as  ex.  gr.  the 
coulter  of  the  plough,  or  the  divider  or 
sweep  rake  of  a  reaping  machine,  so  that 
another  party  may  construct  the  plough 
or  reaping  machine,  provided  he  does  not 
use  the  part  specified.  Seymour  v,  Os- 
borne, 11  Wall.  516,  20  L.  Ed.  33;  Parks 
V.  Booth,  102  U.  S.  96,  101,  26  L.  Ed.  54. 

89.  Necessity  of  describing  machine  to 
ii^ch  invention  is  attached. — Loom  Co. 
V.  Higgins,  106  U.  S.  580,  585,  26  L.  Ed. 
1177;  Carnegie  Steel  Co.  v.  Cambria  Iron 
Co.,  185  U.  S.  403,  437,  46  L.  Ed.  968. 

If  a  mechanical  engineer  invents  as  im- 
provement on  any  of  the  appendages  of  a 
steam  engine,  such  as  the  valve  gear,  the 
condenser,  the  steam  chest,  the  walking 
beam,  the  parallel  motion,  or  what  not, 
he  is  not  obliged,  in  order  to  make  him- 
self understood,  to  describe  the  engine, 
nor  the  particular  appendage  to  which  the 
improvement  refers,  nor  its  mode  of  con- 
nection with  the  principal  machine.  These 
are  already  familiar  to  others  skilled  in 
that  kind  of  machinery.  He  may  begin 
at  the  point  where  his  invention  begins, 
and  describe  what  he  has  made  that  is 
new,  and  what  it  replaces  of  the  old.  That 
which  is  common  and  well  known  is  as  if 


it  were  written  out  in  the  patent  and  de- 
lineate4  in  the  drawings.  Loom  Co.  v. 
Higgins,  105  U.  S.  580,  585,  26  L.  Ed. 
1177. 

90.  Combinations.— Gill  v.  Wells,  22 
Wall.  1,  25,  22  L.  Ed.  699:  Parks  v.  Booth, 
lOfe  U.  S.  96,  102,  26  L.  Ed.  54;  Merrill  v. 
Yeomans,  94  U.  S.  568,  570.  24  L.  Ed.  235. 

Where  the  invention  is  a  new  combina- 
tion of  old  devices,  he  is  bound  to  describe 
with  particularity  all  these  old  devices, 
and  then  the  new  mode  of  combining 
them,  for  which  he  desires  a  patent, 
Merrill  v.  Yeomans,  94  U.  S.  568,  570, 
24  L.  Ed.  235. 

Where  the  patented  invention  embraces 
both  a  new  device  or  element  and  a  new 
combination  of  old  devices  embodied  in 
the  same  apparatus  or  machine,  particular 
description  of  the  improvement  is  re- 
quired in  such  a  case,  as  the  property  of 
the  patentee  consists  not  only  in  the  new 
device,  but  also  in  the  new  combination. 
Parks  V,  Booth,  102  U.  S.  96,  102,  26  L. 
Ed.  54. 

91.  Sufficiency  of  description  of  combi- 
nation.— Seymour  v.  Osborne,  11  Wall. 
516,  542,  20  L.  Ed.  33;  Bates  v.  Coe,  98 
U.  S.  31,  39,  25  L.  Ed.  68;  Parks  v.  Booth, 
102  U.  S.  96,  26  L.  Ed.  54. 

82.  Designs.— Dobson  v.  Dornan,  118  U. 
S.  10,  14,  30  L.  Ed.  63. 

Where  a  design  is  better  represented  by 
a  photographic  illustration  than  it  could 
be  by  any  description,  and  a  description 
would  probably  not  be  intelligible  with- 
out the  illustration,  a  photograph  is  a 
sufficient  specification.  Dobson  v.  Dornan, 
118  U.  S.   10,  14,  30  L.  Ed.  63. 
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is  not  fatal,  while  the  omission  of  what  is  known  to  be  necessary  to  the  enjoy- 
ment of  the  invention  is  fatal.®^ 

(11)  Sufficiency  of  Description  a  Question  of  Fact — The  sufficiency  of  the 
description  is  a  question  of  fact.®* 

(12)  Effect  of  IV ant  or  Insufficiency  of  Specification. — ^The  patent,  when 
issued,  is  proof  that  the  commissioner  has  seen  that  the  proper  specification  has 
been  filed  before  its  issuance,  and  his  decision  on  the  point  cannot  be  questioned 
except  in  the  manner  allowed  by  the  law.®* 

c.  Fraudulent  or  Deceptive  Specifications, -^Th^  defendant  may  prove  under, 
a  general  issue,  provided  he  has  given  previous  notice  thereof  as  required  by 
statute,  that  for  the  purpose  of  deceiving  the  public  the  description  and  speci- 
fication filed  by  the  patentee  in  the  patent  office  was  made  to  contain  less  than 
the  whole  truth  relative  to  his  invention  or  discovery,  or  more  than  is  necessary 
to  produce  the  desired  effect.®^ 

d.  Construction  and  Operation — (1)  Construction. — Specifications  are  to  be 
construed  liberally,  in  accordance  with  the  design  of  the  constitution  and  the 
patent  laws  of  the  United  States,  to  promote  the  progress  of  the  useful  'arts,  and 
allow  inventors  to  retain  to  their  own  use,  not  any  thing  which  is  matter  of  com- 
mon right,  but  what  they  themselves  have  created.®^  The  reasonable  presump- 
tion is  that,  having  a  just  right  to  cover  and  protect  his  whole  invention,  he  in- 
tended to  do  so.®® 

(2)  Effect  of  Recommendation  of  Certaim  Methods. — When  a  patentee 
recommends  in  his  specifications  a  particular  method,  he  does  not  thereby  con- 
stitute it  a  portion  of  his  patent.®® 

(3)  Invention  as  Limited  by  Description — (a)  General  Rule. — ^As  a  general 
rule,  the  scope  of  an  invention  is  limited  by  the  description  thereof  in  the  speci- 
fication.   A  patentee  cannot  deny  the  materiality  of  a  part  of  his  description.* 


93.  Failure  to  describe  all  elements. — 
Sewall  V.  Jones,  91  U.  S.  171,  185,  23  L. 
Ed.  275. 

94.  Sufficiency  of  description  a  question 
for  jury. — Wood  v.  Underbill,  5  How.  1, 
12  L.  Ed.  23;  Battin  v.  Taggert,  17  How. 
74,  15  L.  Ed.  37. 

Where  a  patent  was  obtained  for  a  new 
improvement  in  the  mode  of  making  brick, 
tile,  and  other  clay  ware,  and  the  process 
described  in  the  specification  was,  to  mix 
pulverized  anthracite  coal  with  the  clay 
before  moulding  it,  in  the  proportion  of 
three-fourths  of  a  bushel  of  coal  dust  to 
one  thousand  brick,  some  clay  requiring 
one-eighth  more,  and  some  not  exceeding 
half  a  bushel,  this  degree  of  vagueness 
and  uncertainty  was  not  sufficient  to  jus- 
tify the  court  below  in  declaring  the  pat- 
ent void.  Wood  V.  Underbill,  5  How.  1, 
12  L.   Ed.  23. 

96.  Patent  as  evidence  of  sufficiency  of 
specification. — Loom  Co.  v.  Higgins,  105 
U.  S.  680,  588,  26  L.  Ed.  1177. 

96.  Deceptive  specification. — Rev.  Stat., 
4920;   Grant  v.  Raymond,  6  Pet.  218,  8 

.  Ed.  376;  Loom  Co.  v.  Higgins,  105  U. 
S.  580,  26  L.  Ed.  1177. 

In  order  for  the  defect  to  avoid  the  pat- 
ent it  must  have  been  made  for  the  pur- 
pose of  deceiving  the  public.  Grant  v. 
Raymond,  6  Pet.  218,  8  L.  Ed.  376.  See, 
also,  Loom  Co.  v.  Higgins,  105  U.  S.  580, 
26  L.  Ed.  1177. 

97.  Specifications  liberally  construed. — 
Grant  v.  Raymond,  6  Pet.  218,  8  L.  Ed. 


376;   Winans   v.   Denmead,   15   How.    330, 
341,  14  L.  Ed.  717. 

98.  Winans  v.  Denmead,  15  How.  330, 
341,  14  L.  Ed.  717. 

99.  Effect  of  recommendation  of  cer- 
tain methods. — Sewall  v.  Jones,  91  U.  S. 
171,  23  L.  Ed.  275. 

1.  Invention  limited  by  description. — 
Roemer  v.  Peddie,  132  U.  S.  313,  33  L.  Ed. 
382;  Vance  v.  Campbell,  1  Black  427,  IT 
L.  Ed.  168;  Water-Meter  Co.  v.  Desper, 
101  U.  S.  332,  25  L.  Ed.  1024;  Gage  v. 
Herring,  107  U.  S.  640,  27  L.  Ed.  601; 
Gould  V.  Rees,  15  How.  187,  21  L-  Ed. 
39;  Wright  v.  Yuengling,  155  U.  S.  47,  $2, 
39  L.  Ed.  64;  Ball,  etc..  Fastener  Co.  v. 
Kraltzer,  150  U.  S.  Ill,  116,  37  L.  Ed.  1019. 

What  patentee  has  described  in  the 
specification  and  declared  to  be  an  essen- 
tial feature  of  his  invention,  and  made  an 
element  of  his  claims,  cannot  be  shown 
by  him  to  be  immaterial,  and  a  device 
which  dispenses  with  it  cannot  be  shown 
to  be  an  infringement,  though  it  accom- 
plish the  same  purpose  in,  perhaps,  an 
equally  effective  manner.  Vance  v.  Camp- 
bell, 1  Black  427,  17  L.  Ed.  168;  Water- 
Meter  Co.  v.  Desper,  101  U.  S.  332,  25  L- 
Ed.  1024;  Gage  v.  Herring,  107  U.  S.  640, 
648,  27  L.  Ed.  601;  Gould  v.  Rees,  15  Wall. 
187,  21  L.  Ed.  39;  Brown  v.  Davis,  116  U. 
S.  237,  249,  29  L.  Ed.  659;  Wright  v. 
Yuengling,  155  U.  S.  47,  52,  39  L.  Ed.  64. 

Where  no  allusion  is  made  in  the  speci- 
fications to  a  feature  subsequently  claimed 
as  an  advantage,  it  would  indicate  that  the 
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(b)  Limitations  or  Restrictions  in  Specification, — ^When  a  patentee,  on  the 
rejection  of  his  application,  inserts  in  his  specification,  in  consequence,  limita- 
tions and  restrictions  for  the  purpose  of  obtaining  his  patent,  he  cannot  after  he 
has  obtained  it,  claim  that  it  shall  be  construed  as  it  would  have  been  construed 
if  such  limitations  and  restrictions  were  not  contained  in  it.^ 

2.  MoDEi<s. — In  all  cases  which  admit  of  representation  by  models,  the  appli- 
cant, if  required  by  the  commissioner,  must  furnish  a  model  of  convenient  size 
to  ^diibit  advantageously  the  several  parts  of  his  invention  or  discovery .^ 

3.  Drawings. — ^Where  the  nature  of  the  case  admits  of  drawings,  the  appli- 
cant must  furnish  one  copy  signed  by  the  inventor  or  his  attorney  in  fact,  and 
attested  by  two  witnesses,  which  shall  be  filed  in  the  patent  office.*  Within 
what  time  drawings  ought  to  be  replaced,  after  the  destruction  of  the  patent  of- 
fice by  fire,  so  as  to  avoid  the  imputation  of  negligence  or  of  a  design  to  mis- 
lead tiie  public,  is  a  question  for  the  jury.* 

4.  Claim — a.  Necessity  and  Sufficiency — (1)  General  Rule, — The  inventor  is 
required  to  particularly  point  out  and  distinctly  claim  the  part,  improvement,  or 
combination,  which  he  claims  as  his  invention  or  discovery.® 

(2)  Combinations. — If  a  patentee  claiming  a  patent  for  a  combination  speci- 
fies any  element  as  entering  into  the  combination,  either  directly  by  the  language 
of  the  claim,  or  by  such  a  reference  to  the  descriptive  part  of  the  specification 
as  carries  such  element  into  the  claim,  he  makes  such  element  material  to  the 
combination,  and  the  court  cannot  declare  it  to  be  immaterial.  It  is  his  province 
to  make  his  own  claim,  and  his  privilege  to  restrict  it.  If  it  be  a  claim  to  a  com- 
bination, and  be  restricted  to  specified  elements,  all  must  be  regarded  as  mate- 
rial, leaving  open  only  the  question  whether  an  omitted  part  is  supplied  by  an 
equivalent  device  or  instrumentality.'' 


advantage  was  not  originally  within  the 
contemplation  of  the  patentee.  Ball,  etc., 
Fastener  Co.  v.  Kraltzer,  150  U.  S.  Ill, 
116,  37  L.  Ed.  1019. 

2.  Effect  of  limitations  or  restrictions 
in  roecification. — Roemer  v.  Peddie,  132 
U.  S.  313,  316,  33  L.  Ed.  382;  Leggett  v. 
Avery,  101  U.  S.  256,  25  L.  Ed.  866;  Gopd- 
year  Dental  Vulcanite  Co.  v.  Davis,  102 
U.  S.  222,  228,  26  L.  Ed.  149;  Fay  v,  Cor- 
dcsman,  109  U.  S.  408,  27  L.  Ed.  979; 
Mahn  v.  Harwood,  112  U.  S.  354,  359.  28 
L.  Ed.  665;  Union  Metallic  Cartridge  Co. 
V.  United  States  Cartridge  Co.,  112  U.  S. 
624,  644,  28  L.  Ed.  828;  Sargent  v.  Hall 
Safe,  etc.,  Co.,  114  U.  S.  63,  29  L.  Ed.  67; 
Shepard  v.  Carrigan,  116  U.  S.  593,  697,  29 
L-  Ed.  723;  White  v.  Dunbar,  119  U.  S. 
47,  30  L.  Ed.  303;  Sutter  v.  Robinson,  119 
U.  S.  530,  30  I^  Ed.  492;  Bragg  v.  Fitch, 
121  U.  S.  478,  30  L.  Ed.  1008;  Snow  v. 
Lake  Shore,  etc.,  R.  Co.,  121  U.  S.  617,  30 
L.  Ed.  1004;  Crawford  v,  Heysinger,  123 
U.  S.  589,  606,  607,  31  L.  Ed.  269. 

As  the  patentee,  after  the  rejection  of 
his  application,  inserted  in  his  specification 
a  statement  that  his  invention  related  to 
a  new  construction  of  lock  case,  whereby 
it  was  made  "to  dispense  with  an  ex- 
tended bottom  plate,"  he  cannot  now  con- 
tend that  his  specification  and  claims  are 
to  be  interpreted  so  as  to  cover  a  con- 
struction which  has  an  extended  bottom 
plate.  Roemer  v.  Peddie,  132  U.  S.  313, 
316,  33  L.  Ed.  382. 

8.  Models.— Rev.  Stat.,  §  4891;  Seymour 
V.  Osborne,  11  Wall.  516,  540,  20  L.  Ed. 

9  U  S  Enc— 14 


33;  Parks  v.  Booth,  102  U.  S.  96,  102,  26 
L.  Ed.  54. 

4.  Drawings.— Rev.  Stat,  §  4889;  Sey- 
mour V.  Osborne,  11  Wall.  516,  20  L.  Ed. 
33;  Loom  Co.  v.  Higgins,  105  U.  S.  580, 
26  L.  Ed.  1177;  O'Reilly  v.  Morse,  15  How. 
62,  14  L.  Ed.  601;  Hogg  v.  Emerson,  11 
How.  587,  13  L.  Ed.  824.  See,  also,  Wil- 
son V.  Rousseau,  4  How.  646,  11  L.  Ed. 
1141;  Parks  v.  Booth,  102  U.  S.  96,  101,  26 
L.  Ed.  54. 

6.  Replacing  destroyed  drawings. — Hogg 
V.  Emerson,  11  How.  587,  13  L.  Ed.  824. 

6.  Claim,— Rev.  Stat,,  §  4888;  Seymour 
V,  Osborne,  11  Wall.  516,  540,  20  L.  Ed. 
33;  The  Corn-Planter  Patent,  23  Wall.  181, 
224.  23  L.  Ed.  161. 

The  language  of  the  act  of  1836,  under 
which  these  patents  were  drawn,  is  that 
before  any  inventor  shall  receive  a  pat- 
ent for  his  invention  or  discovery  he  shall 
deliver  a  description  thereof,  and  of  the 
manner  and  process  of  making,  construct- 
ing, using,  and  compounding  the  same,  in 
such  full,  clear,  and  exact  terms  as  to  en- 
able a  person  skilled  in  the  art  to  repro- 
duce it;  and  the  act  directs  that  the  in- 
venter  shall  "particularly  specify  and 
point  out  the  part,  improvement,  or  com- 
bination which  he  claims  as  his  own  in- 
vention or  discovery."  This,  of  course, 
involves  an  elimination  of  what  he  claims 
as  new  from  what  he  admits  to  be  old. 
The  Corn-Planter  Patent,  23  Wall.  181, 
224,  23   L.   Ed.   161. 

7.  Combinations. — ^Water-Meter  Co.  v. 
Desper,   101   U.   S.   332,   25    L.    Ed.    1024; 
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(3)  Composition  of  Matter. — A  claim  for  a  compound  is  not  void  because  the 
specification  does  not  prescribe  exact  and  unvarying  proportions  in  the  ingre- 
dients of  a  compound;  some  of  the  ingredients  being,  for  example,  coloring 
matter,  which  the  specification  says  may  "be  omitted  or  modified  as  desired. "• 

(4)  Omission  of  Immaterial  Matters, — Although  additional  elements  are  nec- 
essary to  render  a  new  and  patentable  device  operative,  it  does  not  necessarily 
follow  that  the  omission  of  these  elements  invalidates  the  claim,  or  that  the 
precise  elements  described  in  the  patent  as  rendering  it  operative  must  be  read 
into  the  claim,  for  in  such  case  any  appropriate  means  for  making  it  operative 
will  be  understood.^ 

b.  Effect  of  One  Void  Claim  on  Residue. — One  void  claim,  if  made  by  inad- 
vertence and  in  good  faith,  will  not  vitiate  the  entire  patent.  ^^ 

c.  Construction  of  Claim. — See  post,  "Construction  and  Operation,"  VII,  B. 
5.   Amendment. — It  is  perfectly  competent  for  a  patentee  apprised  by  prior 

litigation  of  the  weak  points  in  his  former  specification  and  claims  to  restate 
and  amend  them.^^  But  the  claim  cannot  be  broadened  by  amendment  so  as  to 
cover  intervening  devices.^*    Authority  given  by  an  inventor  to  his  attorney  to 


Gage  V.  Herring,  107  U.  S.  640,  27  L.  Ed. 
601;  Sargent  v.  Hall  Safe,  etc.,  Co.,  114 
U.  S.  63,  86,  29  L.  Ed.  67;  Fay  v.  Cordes- 
man,  109  U.  S.  408,  420,  27  L.   Ed.  979. 

8.  Sii£Bciency  of  daim  for  compound. 
—Klein  v.  Russell,  19  Wall.  433,  434,  22 
L.  Ed.  116. 

A.  SlMiients  implied  when  omitted  from 
claim. — Dcering  v.  Winona  Harvester 
Works,  155  U.  S.  286,  302,  39  L.  Ed.  153; 
Loom  Co.  V.  Higgins,  105  U.  S.  580,  584, 
26  L.  Ed.  1177.  See,  also,  Eames  v.  An- 
drews, 122  U.  S.  40,  30  L.  Ed.  1064. 
•  If  this  was  not  so,  an  infringer  might 
take  the  most  important  part  of  a  new  in- 
vention and,  by  changing  the  method  of 
adapting  it  to  the  machine  to  which  it  is 
an  improvement,  avoid  the  charge  of  in- 
fringement. Deering  v.  Winona  Harves- 
ter Works,  155  U.  S.  286,  39  L.  Ed.  153. 

10.  Effect  of  one  void  claim  on  residue. 
—Carlton  v.  Bokee,  17  Wall.  463,  21  U 
Ed.  517. 

11.  Right  to  amend. — Hobbs  v.  Beach, 
180  U.  S.  383,  396,  45  L.  Ed.  586;  Godfrey 
V.  Eames,  1  Wall.  317,  17  L.  Ed.  684; 
Railway  v.  Sayles,  97  U.  S.  554,  24  L.  Ed. 
1053.  See,  also,  Topliff  v.  TopliflF,  145  U. 
S.  156,  36  h.  Ed.  658;  Grant  v.  Walter,  148 
U.  S.  547,  554,  37  L.  Ed.  552:  James  v. 
Campbell.  104  U.  S.  356,  26  L.  Ed.  786. 

The  act  of  1836  gives  the  applicant  a 
right  to  change  his  specification  after  re- 
ceiving the  suggestions  of  the  commis- 
sioner. Doubtless  this  right  exists  and 
may  be  exercised  independently  of  such 
suggestions,  at  any  time  before  the  com- 
missioner has  given  his  formal  judgment 
upon  the  application;  and  the  inventor  may 
"persist  in  his  application  for  a  patent, 
with  or  without  any  alteration  of  his 
specification."  A  change  in  the  specifi- 
cation as  filed  in  the  first  instance,  or  the 
subsequent  filing  of  a  new  one,  whereby 
a  patent  is  still  sought  for  the  substance 
of  the  invention  as  originally  claimed,  or 
a  part  of  it,  cannot  in  any  wise  affect  the 
sufficiency  of  the  original  application  or 
the   legal   consequences   flowing   from   it. 


To  produce  that  result  the  new  or 
amended  specification  must  be  intended  to 
serve  as  the  basis  of  a  patent  for  a  dis- 
tinct and  different  invention,  and  one  not 
contemplated  by  the  specification,  as  sub- 
mitted at  the  outset.  Godfrey  v.  Eames, 
1  Wall.  317,  324,  17  L.  Ed.  684. 

In  Godfrey  v.  Eames,  1  Wall.  317,  17 
L.  Ed.  684,  the  first  application  was  ac- 
tually withdrawn,  and  a  new  petition  was 
presented  at  the  time  of  the  withdrawal, 
with  a  different  description  of  the  inven- 
tion; but  as  the  thing  patented  under  the 
second  might  have  been  engrafted  as  an 
amendment  of  the  first,  it  was  ruled  that 
all  the  proceedings  constituted  one  appli- 
cation. This  court  said:  "If  a  party 
choose  to  withdraw  his  application  for  a 
patent,  and  pay  the  forfeit,  intending  at 
th^  time  of  such  withdrawal  to  file  a  new 
petition,  and  he  accordingly  does  so,  the 
two  petitions  are  to  be  considered  parts 
of  the  same  transaction,  and  both  as  con- 
stituting one  continuous  application." 
Smith  V.  Goodyear  Dental  Vulcanite  Co., 
93  U.  S.  486,  500,  23  L.  Ed.  952. 

12.  Claim  not  to  be  broadened  by 
amendment  so  as  to  cover  intervening  de- 
vices.—Hobbs  V.  Beach,  180  U.  S.  383,  45 
L.  Ed.  586;  Railway  Co.  v.  Sayles,  97  U. 
S.  554,  24  L.  Ed.   1053. 

The  law  does  not  permit  enlargements 
of  an  original  specification  any  more  than 
it  does  where  letters-patent  alreadv 
granted  are  reissued.  It  regards  with 
jealousy  and  disfavor  any  attempt  to  en- 
large the  scope  of  an  application  once 
filed,  or  of  letters-patent  once  granted,  the 
effect  of  which  would  be  to  enable  the 
patentee  to  appropriate  other  inventions 
made  prior  to  such  alteration,  or  improve- 
ments which  have  gone  into  public  use. 
Railway  Co.  v.  Sayles,  97  U.  S.  554,  555, 
24  L.  Ed.  1053. 

The  original  application  for  a  patent 
made  by  Thompson  and  Bachelder  was 
filed  in  the  patent  office  in  June,  1847. 
Having  been  rejected,  it  remained  there 
unaltered  until   1852,  when  it    was     con- 
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amend  his  claim,  ends  by  the  death  of  the  testator.  *«  Material  amendments  to  a 
claim  made  after  the  death  of  the  inventor  should  be  sworn  to  by  his  executor 
or  administrator." 

6.  Oath  of  Applicant. — ^The  applicant  is  required  to  make  oath  or  aflSr- 
mation  that  he  does  verily  believe  that  he  is  the  original  and  first  inventor  of  the 
improvement  for  which  he  solicits  a  patent,  and  that  he  does  not  know  that  the 
same  was  ever  before  known  or  used,  also  stating  of  what  country  he  is  a  citi- 
zen.** The  oath  must  be  made  by  the  inventor  himself  or  of  his  executor  or 
administrator,  and  can  be  made  by  no  one  else.*®  Where  the  application  has 
been  made  in  the  lifetime  of  the  inventor,  and  remains  in  effect  unchanged. 


siderably  amended,  and  letters-patent  No. 
9109  were,  July  6,  1852,  granted  thereon 
to  Tanner,  as  assignee.  Held,  that  no  ma- 
terial alterations  introduced  by  such 
amendments  could  avail  as  against  parties 
who  had  introduced  other  brakes  prior 
thereto.  Railway  Co.  v.  Sayles,  97  U.  S. 
554,  24  L.   Ed.  1053. 

In  Railway  Co.  v,  Sayles,  97  U.  S.  554, 
563,  24  L.  Ed.  1053,  application  for  pat- 
ient was  made  in  June,  1847,  and  rejected. 
"The  application  remained  unaltered  until 
1852,  when  it  was  amended,  and  a  patent 
granted  with  considerable  modifications. 
In  the  meantime  other  devices  were  in- 
troduced, including  that  used  by  the  de- 
fendant. It  was  with  reference  to  this 
state  of  facts  that  the  court  observed: 
""If  the  amended  application  and  model, 
filed  by  Tanner  five  years  later,  embodied 
any  material  addition  to  or  variance  from 
the  original — anything  new  that  was  not 
<omprised  in  that — such  addition  or  vari- 
ance cannot  be  sustained  on  the  original 
application.  The  law  does  not  permit  such 
enlargements  of  an  original  specification, 
vhich  would  interfere  with  other  invent- 
ors who  have  entered  the  field  in  the 
meantime,  any  more  than  it  does  in  the 
-case  of  reissues  of  patents  previously 
granted.  Courts  should  regard  with  jeal- 
ousy and  disfavor  any  attempts  to  en- 
large the  scope  of  an  application  once 
filed,  or  of  a  patent  once  granted,  the  ef- 
fect of  which  would  be  to  enable  the  pat- 
entee to  appropriate  other  inventions 
made  prior  to  such  alteration,  or  to  ap- 
propriate that  which  has,  in  the  mean- 
time, gone  into  public  use."  Hobbs  v. 
Beach,  180  U.  S.  383,  396,  45  L.  Ed.  586. 

IS.  Termination  of  authority  of  at- 
torney to  amend  claim. — Eagleton  Mfg. 
Co.  V.  West,  etc.,  Mfg.  Co.,  Ill  U.  S.  490, 
-28   L.  Ed.  493. 

14.  Material  amendments  in  tlaim  made 
after  inventor's  death. — Eagleton  Mfg.  Co. 
V.  West,  etc.,  Mfg.  Co.,  Ill  U.  S.  490,  28 
T..  Ed.  493. 

Amendments  to  applications  for  a  pat- 
ient made  after  the  death  of  the  inventor, 
^rhich  are  not  mere  amplifications  of  what 
had  been  in  the  original  application,  but 
which  introduced  new  elements  into  the 
claim,  must  be  sworn  to  by  the  adminis- 
trator of  the  inventor.  Eagleton  Mfg.  Co. 
-p.  West,  etc.,  Mfg.  Co.,  Ill  U.  S.  490,  28 
X.  Ed.  493. 


Where  the  application  was  for  japanned 
furniture  springs,  and  after  the  death  of 
the  inventor  a  new  application  was  filed 
for  japanned  furniture  springs  by  means 
of  which  the  steel  therem  was  tempered 
and  strengthened,  the  new-  application 
should  be  sworn  to  by  the  inventor's  ad- 
ministrator. Eagleton  Mfg.  Co.  v.  West, 
etc.,  Mfg.  Co.,  Ill  U.  S.  490,  28  L.  Ed. 
493. 

15.  Contents  of  oath.— Rev.  Stat.,  § 
4892;  Seymour  v.  Osborne,  11  Wall.  516, 
540,  20  L.  Ed.  33. 

16.  Who  may  make  oath^ — Kennedy  v. 
Hazelton,  128  U.  S.  667,  672,  32  L.  Ed. 
676;  De  La  Vergne,  etc..  Machine  Co.  v- 
Featherstone,  147  U.  S.  209,  229,  37  L.  Ed. 
138. 

The  patent  law  makes  it  essential  to  the 
validity  of  a  patent,  that  it  shall  be 
granted  on  the  application,  supported  by 
the  oath,  of  the  original  and  first  inventor 
(or  of  his  executor  or  administrator), 
whether  the  patent  is  issued  to  him  or 
to  his  assignee.  A  patent  which  is  not 
supported  by  the  oath  of  the  inventor,  but 
applied  for  by  one  who  is  not  the  in- 
ventor, is  unauthorized  by  law,  and  void, 
and,  whether  taken  out  in  the  name  of  the 
applicant  or  of  any  assignee  of  his,  con- 
fers no  rights  as  against  the  public.  Rev. 
Stat.,  §§  4886,  4888,  4892,  4895,  4920.  Ken- 
nedy V.  Hazelton,  128  U.  S.  667,  672,  32 
L.   Ed.  576. 

The  defendant  agreed  in  writing  to  as- 
sign to  the  plaintiff  any  patents  that  he 
might  obtain  for  improvements  in  steam 
boilers.  He  did  invent  such  an  improve- 
ment, and  with  intent  to  evade  his  agree- 
ment and  to  defraud  the  plaintiff,  pro- 
cured a  patent  for  this  invention  to  be 
obtained  upon  the  application  under  oath 
of  a  third  person  as  the  inventor,  and  to 
be  issued  to  him  as  assignee  of  that  per- 
son, and  has  made  profits  by  manufactur- 
ing and  selling  boilers  embodpring  the  im- 
provement so  patented.  The  plaintiff 
seeks  by  bill  in  equity  to  compel  the  de- 
fendant to  assign  the  patent  to  him,  and 
to  account  for  the  profits  received  under 
it.  Held,  that  patent  is  void  because  not 
supported  by  oath  of  first  inventor  and 
relief  denied.  Kennedy  v.  Hazelton,  128 
U.  S.  667,  671,  32  L.  Ed.   576. 

Where  the  patent,  upon  the  plaintiffs 
own  showing,  conferred  no  title  or  right 
upon  the  defendant  because  the  applica- 
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there  is  no  necessity  for  a  new  application  or  oath,  except,  of  course,  in  the  case 
of  a  reissue.i'^  Recitals  in  letters-patent  in  the  absence  of  fraud  are  conclusive 
evidence  that  the  necessary  oaths  were  taken  before  the  patent  was  granted.^® 

7.  Joinder  of  Several  Inventions. — As  a  general  rule  it  is  improper  to  join 
two  or  more  inventions  in  the  same  application.**  But  the  general  rule  has 
no  application  where  the  several  inventions  are  dependent  and  related,^  and 
a  rule  of  the  patent  office  requiring  a  division  between  claims  for  a  process  and 
claims  for  an  apparatus,  whether  they  are  related  and  dependent  inventions  or 
not,  is,  therefore,  invalid-^* 

8.  Death  of  Inventor  Pending  Application. — The  death  of  the  inventor 
pending  the  application  for  a  patent  does  not  defeat  the  proceedings,^^  and  a 


tion  was  sworn  to  by  other  than  the  in- 
ventor, a  court  of  equity  will  not  order 
him  to  assign  it  to  the  plaintiff — not  only 
because  that  would  be  to  decree  a  con- 
veyance of  property  in  which  the  defend- 
ant has,  and  can  confer,  no  title;  but  also 
because  its  only  possible  value  or  use  to 
the  plaintiff  would  be  to  enable  him  to  im- 
pose upon  the  public  by  asserting  rights 
under  a  void  patent.  Kennedy  v.  Hazel- 
ton,  128  U.  S.  667,  672,  32  L.  Ed.  576. 

So  where  the  application  was  not  sworn 
to  by  the  inventor,  a  bill  cannot  be  main- 
tained for  an  account  of  profits  received 
by  the  defendant  from  the  use  of  the  pat- 
ent, because  a  decree  for  profits  can  only 
proceed  upon  the  ground  that  the  plain- 
tiff is  at  least  the  equitable  owner  of  the 
patent,  and  there  can  be  neither  legal  nor 
equitable  ownership  of  a  void  patent. 
Kennedy  v.  Hazelton,  128  U.  S.  667,  672. 
32   L.   Ed.   576. 

17.  Dc  La  Vergne,  etc..  Machine  Co.  v, 
Featherstone,  147  U.  S.  209,  225,  37  L. 
Ed.  138. 

"In  the  case  at  bar,  there  was  not  only 
no  amplification  of  the  original  application 
by  the  amendment,  but  it  was  within  the 
scope  of  the  original  specification  and  a 
limitation  and  narrowing  of  the  original 
claim,  so  that  it  was  the  identical  inven- 
tion sworn  to  by  Boyle,  and  there  was  no 
more  reason  for  requiring  a  new  oath  from 
his  administratrix  than  there  would  have 
been  for  requiring  it  from  Boyle  himself. 
The  attorneys  who  had  acted  for  Boyle 
continued  to  act  under  Rankin's  direction, 
and  although  it  is  not  shown  that  their 
authority  was  conferred  in  writing  by  a 
power  of  attorney  executed  and  filed  in  ac- 
cordance with  the  rules  of  the  office,  that 
is  not  a  fatal  objection,  since  the  at- 
torneys had  authority  in  fact,  and  their 
acts  were  subsequently  ratified  by  Rankin 
and  by  Mrs.  Boyle."  De  La  Vergne,  etc., 
Machine  Co.  v.  Featherstone,  147  U.  S. 
209,  229,  37  L.  Ed.  138. 

Oath  to  amended  claim. — See  ante, 
''Amendment,"  VI,  A,  6. 

18.  Recitals  in' patent  as  evidence  of 
oath.-— Seymour  v.  Osborne,  11  Wall.  516, 
20  L.  Ed.  33. 

19.  Joinder  of  two  or  more  inventions. 
— Steinmetz  v,  Allen,  192  U.  S.  543,  557, 
48  L.  Ed.  555;  Hogg  v,  Emerson,  6  How. 
437,  12  L.  Ed.  505;  Hogg  V.  Emerson,  11 


How.   587,   13   L.   Ed.   824. 

Different  patentable  subjects  united  in 
one  patent  will  not  vitiate  the  patent,  if 
they  all  relate  to  the  same  general  matter, 
or  are  otherwise  connected  together.  Ap- 
plying this  principle,  Emerson's  patent  for 
"certain  improvements  in  the  steam  en- 
gine, and  in  the  mode  of  propelling  there- 
with either  vessels  on  the  water  or  car- 
riages on  the  land,"  decided  not  to  cover 
more  ground  than  one  patent  ought  to 
cover,  and  to  be  sufficiently  clear  and  cer- 
tain. Hogg  V.  Emerson,  6  How.  437,  12 
L.   Ed.    505. 

20.  Joinder  of  dependent  and  related  In- 
ventions.— Steinmetz  v,  Allen,  192  U.  S. 
543,  557,  48  L.  Ed.  555;  Hogg  v.  Emer- 
son, 6  How.  437,  12  L.  Ed.  505;  Hogg  v, 
Emerson,  11  How.  587,  13  L.  Ed.  824. 

21.  Validity  of  rule  of  patent  ofiBce  re- 
quiring division  of  claims  for  machine  and 
process. — Steinmetz  v.  Allen,  192  U.  S. 
643,  48  L.  Ed.  555;  Ex  parte  Frasch,  192 
U.   S.  566,  567,  48  L.  Ed.  564. 

The  language  of  §  4886,  Rev.  Stat,  pro- 
viding for  the  issuance  of  patents,  does 
not  preclude  the  joinder  of  two  or  more 
inventions  in  the  same  application  and  as 
construed  gives  the  right  to  join  inven- 
tions in  one  application  in  cases  where 
the  inventions  are  related.  Although  the 
determination  of  when  a  given  invention 
shall  be  embraced  in  one  or  more  patents 
is  largely  left  to  the  discretion  of  the 
patent  office,  the  right  cannot  be  denied 
by  a  hard  and  fixed  rule  of  the  patent 
office  which  prevents  such  joinder  in  all 
cases.  Such  a  rule  is  not  the  exercise  of 
discretion;  it  is  a  determination  not  to 
hear.  Steinmetz  v.  Allen,  192  U.  S.  543, 
561,   48   L.   Ed.   555. 

22.  Death  pending  application. — De  La 
Vergne,  etc..  Machine  (jo.  v.  Featherstone,. 
147  U.  S.  209,  37  L.  Ed.  138. 

"Under  §  4896,  when  the  inventor  dies 
before  the  patent  is  granted,  the  right  of 
applying  for  and  obtaining  the  patent  de- 
volves upon  his  executor  or  administrator 
in  trust  for  his  heirs  at  law  or  legatees, 
and  doubt  has  been  suggested  as  to  the 
applicability  of  the  section  when  the  death 
transpires  after  the  application  has  been 
filed,  but  the  rulings  and  practice  of  the 
patent  office  are  to  the  effect  that  in  the 
latter  contingency  no  new  application 
need  be  made  or  new  fee  be  paid,  but  the 


Digitized  by 


Google 


PATENTS. 


213 


patent  subsequently  issued  to  him,  "his  heirs  or  assigns"  is  valid  and  is  to 
be  construed  as  a  grant  to  him,  or  his  heirs  or  assigns.^* 

B.  Proceedings  in  Patent  Office — 1.  Examination  as  to  Right  to  Pat- 
ENT. — On  the  filing  of  the  application  and  the  payment  of  fees,  the  commis- 
sioner of  patents  causes  an  examination  to  be  made  of  the  invention  or  discov- 
ery, and  if  it  appears  that  the  claimant  is  justly  entitled  to  a  patent,  the  commis- 
sioner issues  a  patent  therefor .^^  The  commissioner  acts  on  evidence,  finds  the 
facts,  applies  the  law,  and  decides  questions  affecting  not  only  public  but  private 
interests.^  The  commissioner  of  patents,  in  issuing  or  withholding  patents,  in 
reissues,  interferences  and  extensions,  exercises  quasi  judicial  functions.^^ 

2.  Prosecution  or  Abandonment  of  Proceedings. — Applications  for  pat- 
ents must  be  completed  and  prepared  for  examination  within  two  years  after  the 
filing  of  the  application  and  in  default  thereof,  or  upon  failure  of  the  applicant 
to  prosecute  the  same  within  two  years  after  any  action  therein,  of  which  no- 
tice shall  have  been  given  to  the  applicant,  they  are  regarded  as  abandoned  by 
the  parties  thereto,  unless  it  is  shown  to  the  satisfaction  of  the  commissioner  of 
patents  that  the  delay  was  unavoidable.^^  While  this  rule  applies  to  bills  in  eq- 
uity under  the  statute  to  obtain  a  patent,  after  refusal  by  the  commissioner,  or 
by  the  court  on  appeal,^®  it  does  not  apply  to  appeals  from  the  decision  of  the 


executor  or  administrator  may  file  his 
letters  and  the  case  be  disposed  of  as  if 
the  applicant  had  not  died."  De  La 
Vergne,  etc.,  Machine  Co.  v.  Featherstone, 
147  U.  S.  209,  223,  37  L.  Ed.  138. 

28.  Effect  of  patent  issued  to  deceased 
inventor  'liis  heirs  or  assigns." — De  La 
Vergrne,  etc.,  Machine  Co.  v,  Featherstone, 
147  U.  S.  209,  37  L.  Ed.  138. 

In  De  La  Vergne,  etc.,  Machine  Co.  v. 
Featherstone,  147  U.  S.  209,  222,  37  L.  Ed. 
138,  the  court  says:  "We  do  not  perceive 
any  sound  reason  for  holding  that  the 
word  'heirs'  in  a  patent  for  an  invention 
should  be  regarded  as  a  definition  of  the 
extent  of  the  patentee's  own  interest  in 
the  patent.  There  is  nothing  technical  in 
the  word  as  used.  It  indicates  persons  who 
are  to  have  the  benefit  in  the  event  of 
death,  but  the  absolute  character  of  the 
interest  of  the  patentee  is  not  attributable 
to  it.  The  words  in  the  statute,  'the  pat- 
entee, his  heirs  or  assigns,'  whether  con- 
strued according  to  the  rules  of  grammar, 
or  to  the  evident  intent  of  congress,  mean 
*the  patentee  or  his  heirs  or  assigns.'  They 
comprehend  the  legal  representatives,  as- 
signees in  law  and  assignees  in  fact,  and 
the  phraseology  raises  no  limitation  in 
the  sense  of  the  strict  common-law  rule 
applied  to  realty." 

S4.  Examinatioil  in  patent  office. — Rev. 
Stat.,  §  4893;  United  States  v.  American 
Bell  Tel.  Co.,  167  U.  S.  224,  247,  42  L. 
Ed.    144. 

25.  Ju(£cial  character  of  examination 
and  proceedings. — United  States  v.  Duell, 
172  U.  S.  576,  586,  43  L.  Ed.  559;  Butter- 
w6rth  V.  Hoe,  112  U.  S.  50,  28  L.  Ed.  656; 
United  States  v.  American  Bell  Tel.  Co., 
167  y.  S.  224,  267,  42  L.   Ed.  144. 

This  is  true  as  to  hearing  by  the  com- 
missioner of  applications  for  extensions  or 
reissues,  or  on  interference  between  con- 
testing claims,  as  well  as  on  application 
for  an  original  patent.     United  States  v. 


Duell,  172  U.  S.  576,  586,  43  L.  Ed.  559. 

ae.  United  States  v.  American  Bell  Tel 
Co.,  167  U.  S.  267,  42  L.  Ed.  144;  Butter- 
worth  V.  Hoe,  112  U.  S.  50,  28  L.  Ed.  656. 

This  is  apparent  from  the  nature  of 
the  examinations  and  decisions  he  is  re- 
quired to  make,  and  the  modes  provided 
by  law,  according  to  which,  exclusively, 
they  may  be  reviewed.  United  States  v. 
American  Bell  Tel.  Co.,  167  U.  S.  224,  267, 
42  L.  Ed.  144;  Butterworth  v.  Hoe,  112  U. 
S.  50,  28  L.   Ed.  656. 

"The  questions  of  fact  arising  in  this 
field  find  their  answers  in  every  depart- 
ment of  physical  science,  in  every  branch 
of  mechanical  art;  the  questions  of  law, 
necessary  to  be  applied  in  the  settlement 
of  this  class  of  public  and  private  rights, 
have  founded  a  special  branch  of  technical 
jurisprudence.  This  investigation  of  every 
claim  presented  involves  the  adjudication 
of  disputed  questions  of  fact,  upon  scien- 
tific or  legal  principles,  and  is,  therefore, 
essentially  judicial  in  its  character,  and 
requires  the  intelligent  judgment  of  a 
trained  body  of  skilled  officials,  expert  in 
the  various  branches  of  science  and  art, 
learned  in  the  history  of  invention,  and 
proceeding  by  fixed  rules  to  systematic 
conclusions."  United  States  v.  Duell, 
172  U.  S.  576,  586,  43  L.  Ed.  559;  Butter- 
worth  V.  Hoe,  112  U.  S.  50,  28  L.  Ed. 
656. 

87.  Prosecution  or  abandonment  of  ap- 
plication.—Rev.  Stat..  §  4894;  United 
States  V.  American  Bell  Tel.  Co.,  167  U. 
S.  224,  247,  42  L.  Ed.  144;  Gandy  v.  Mar- 
ble, 122  U.  S.  432,  30  L.  Ed.  1223;  In  re 
Hien,  166  U.  S.  432,  439,  41  L.  Ed.  1066. 
See  ante,  "Abandonment  of  Invention," 
V.  F. 

2a  Bill  in  equity  to  obtain  patent. — In 
re  Hien,  166  U.  S.  432,  439,  41  L.  Ed.  1066; 
Gandy  v.  Marble,  122  U.  S.  432,  30  L.  Ed. 
1223. 

The  presumption  of  abandonment,  un- 
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commissioner  to  the  court  of  appeals  of  the  District  of  G^lumbia,  and,  there- 
fore, that  court  may,  by  rule,  limit  the  time  within  which  an  appeal  is  to  be 
taken  to  it  from  the  decision  of  the  commissioner.*® 

3.  Presumption  as  to  Regularity  of  Issuance. — ^There  is  a  prima  facie 
presumption  that  patents  for  inventions  have  been  regularly  granted,  whenever 
they  are  produced  under  the  great  seal  of  the  government,  without  any  recitals  of 
proofs  that  the  prerequisites  of  the  acts  under  which  they  have  been  issued  have 
been  duly  observed.^^  But  the  patent  creates  a  prima  facie  right  only,  and,  upon 
all  the  questions  involved  therein,  the  validity  of  the  patent  is  subject  to  exami- 
nation by  the  courts.*^ 

0.  Remedies  of  Applicant  on  Refusal  of  Patent — 1.  Bill  in  Equity. 
— ^Where  a  patent  is  refused  by  the  commissioner,  or  by  the  court  on  appeal,  the 
patentee  may  have  his  rights  adjudicated  on  a  bill  in  equity .^^  The  remedy  thus 
given  is  a  proceeding  in  a  court  of  the  United  States  having  original  equity  ju- 
risdiction under  the  patent  laws,  according  to  the  ordinary  course  of  equity 
practice  and  procedure.^*    If  the  adjudication  is  in  favor  of  the  right  of  the  ap- 


der  §  4894,  unless  it  is  shown  that  the  de- 
lay in  prosecuting  the  application  for  two 
years  and  more  after  the  last  prior  action, 
of  which  notice  was  given  to  the  appli- 
cant, was  unavoidable,  exists  as  fully  in 
regard  to  that  branch  of  the  application 
involved  in  the  remedy  by  bill  in^  equity 
as  in  regard  to  any  other  part  of  the  ap- 
plication. The  jurisdiction  of  the  applica- 
tion being  transferred,  pro  tanto,  to  the 
court,  by  virtue  of  the  bill  in  equity,  it 
cannot  adjudge  that  the  applicant  is  en- 
titled, according  to  law,  to  receive  a  pat- 
ent, unless  he  shows  to  the  satisfaction  of 
the  court  that  the  delay  was  unavoidable, 
under  an  allegation  to  that  effect  in  the 
bill.  Gandy  v.  Marble,  122  U.  S.  432,  440, 
30  L.  Ed.  1223. 

28.  Appeals  from  decision  of  conunis- 
sioner.— In  re  Hien,  166  U.  S.  432,^39,  41 
L.  Ed.  1066. 

80.  Presumption  as  to  regularity  of  is- 
suance.— Philadelphia,  etc.,  R.  Co.  v, 
Stimpson,  14  Pet.  448,  10  L.  Ed.  535; 
Agawam  Co.  v.  Jordan,  7  Wall.  583,  19  L. 
Ed.  177.  See,  also,  Seymour  v.  Osborne, 
11  Wall.  516,  543,  20  L.  Ed.  33;  Tilghman 
V.  Proctor,  102  U.  S.  707,  26  L.  Ed.  279. 

Where  a  patent  issued  under  the  great 
seal  of  the  United  States,  signed  by  the 
president,  and  countersigned  by  the  secre- 
tary of  state,  there  is  a  presumption  of 
law,  that  all  public  officers,  and  especially 
such  high  functionaries,  perform  their 
proper  official  duties,  until  the  contrary 
is  proved.  Where  an  act  is  to  be  done,  or 
patent  granted,  upon  evidence  and  proofs 
to  be  laid  before  a  public  officer,  upon 
which  he  is  to  decide,  the  fact  that  he 
has  done  the  act,  in  granting  the  patent, 
is  prima  facie  evidence  that  the  proofs 
have  been  regularly  made,  and  were  satis- 
factory; no  other  tribunal  is  at  liberty  to 
re-examine  or  controvert  the  sufficiency 
of  such  proofs,  when  the  law  has  made 
the  officer  the  proper  judge  of  their  suffi- 
ciency and  competency.  Philadelphia,  etc., 
R.  Co.  V.  Stimpson,  14  Pet.  448,  10  L. 
Ed.  535. 

Application  for  a  patent  is  required  to 


be  made  to  the  commissioner  appointed 
under  authority  of  law,  and  inasmuch  as 
that  officer  is  empowered  to  decide  upon 
the  merits  of  the  application,  his  decision 
in  granting  the  patent  is  presumed  to  be 
correct.  Mitchell  v.  Tilghman,  19  Wall. 
287,  390,  22  L.  Ed.  125;  Afi^awam  Co.  v. 
Jordan,  7  Wall.  583,  597,  19  L.  Ed.  177. 

Antedating  patent  to  agree  with  date 
of  foreign  patent. — It  must  be  presumed 
that  the  decision  of  the  commissioner  of 
patents,  antedating  a  patent  as  of  the  date 
of  a  foreign  patent,  is  correct,  unless  the 
contrary  is  shown.  Tilghman  v.  Proctor^ 
102  U.  S.  707.  26  L.  Ed.  279. 

31.  Reckendorfer  v.  Faber,  92  U.  S.  347^ 
23  L.  Ed.  719. 

38.  Bill  in  equity  by  patentee  to  obuin. 
patent— Rev.  Stat,  §  4915;  Gandy  v.  Mar- 
ble, 122  U.  S.  432,  30  L.  Ed.  1223;  In  re 
Hien,  166  U.  S.  432,  438,  41  L.  Ed.  1066; 
Butterworth  v.  Hoe,  112  U.  S.  50,  28  lU 
Ed.  656;  Hill  v.  Wooster,  132  U.  S.  693^ 
33  L.  Ed.  502. 

The  remedy  by  bill  in  equity  under  § 
4915,  to  compel  the  issuance  of  a  patent, 
applies  only  when  the  commissioner  de- 
cides to  reject  an  application  for  a  patent^ 
on  the  ground  that  the  applicant  is  not, 
on  the  merits,  entitled  to  it.  Butterworth 
V.  Hoe,  112  U.  S.  50,  68,  28  L.  Ed.  656. 

Cases  in  which  an  application  for  a  pat- 
ent has  been  refused  either  by  the  com- 
missioner of  patents,  or  by  the  supreme 
court  of  the  district  are  covered  by  Re- 
vised Statutes,  §  4915.  Butterworth  v. 
Hoe,  113  U.  S.  50,  28  L.  Ed.  656. 

Laches  in  prosecuting  bill  in  equity. — 
See  post,  "Prosecution  or  Abandonment 
of  Proceedings,"  VI,   B,  2. 

38.  Nature  of  remedy. — Butterworth  v. 
Hoe.  112  U.  S.  50,  61,  28  L.  Ed.  656;  Gand}r 
V.  Marble,  122  U.  S.  432,  30  L.  Ed.  1223; 
In  re  Hien,  166  U.  S.  432,  439,  41  L.  Ed. 
1066. 

The  proceeding  by  bill  in  equity,  under 
§  4915,  Rev.  Stat,  on  the  refusal  to  grant 
an  application  for  a  patent,  intends  a  suit 
according  to  the  ordinary  course  of  equity 
practice  and  procedure,  and  is  not  a  tech- 
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plicant,  the  court  may  authorize  the  commissioner  to  issue  the  patent  for  the  in- 
vention specified  in  tiie  claim,  or  any  part  thereof.^* 

2.  Appeal — a.  Appeal  from  Decision  of  Primary  Examiner. — Any  applicant 
whose  claim  has  been  twice  rejected,  or  any  party  to  an  interference,  may  ap- 
peal from  the  decision  of  primary  examiner  or  the  examiner  in  charge  of  inter- 
ferences in  suqji  case,  to  the  board  of  examiners  in  chief.^'  Mandamus  to  the 
commissioner  of  patents  is  the  proper  remedy  for  the  refusal  of  the  primary 
examiner  to  allow  such  appeal.*®  But  the  patent  office  may  provide  by  rule  that 
there  shall  be  no  appeal  from  a  ruling  of  a  primary  examiner,  upon  motion  to  dis- 
solve an  interference.**^ 

b.  Appeal  from  Decision  of  Exafniner  in  Chief. — If  a  party  is  dissatisfied 
with  the  decision  of  the  board  of  examiners  in  chief,  he  may  appeal  from  their 
decisiqn  to  the  commissioner  in  person.*® 

c.  Appeal  from  Decision  of  Commissioner — (1)  Jurisdiction — (a)  Courts 
of  District  of  Columbia. — ^The  statutes  provide  for  an  appeal  from  the  decision 
of  the  commissioner  refusing  a  patent,  or  in  interference  cases,  to  the  proper 
court  in  the  District  of  Columbia.*®  Formerly,  this  appeal  was  to  be  taken  to  the 
supreme  court  of  the  district  sitting  in  general  term,  but,  since  the  creation  of 
the  court  of  appeals  of  the  district,  jurisdiction  of  such  cases  has  been  vested 
in  that  court.*^ 

(b)  Secretary  of  Interior. — The  secretary  of  the  interior  has  no  power  by  law 


nical  appeal  from  the  patent  office,  nor 
confined  to  the  case  as  made  in  the  record 
of  that  office,  but  is  prepared  and  heard 
upon  all  competent  evidence  adduced  and 
upon  the  whole  merits,  yet  the  proceeding 
is,  in  fact  and  necessarily,  a  part  of  the 
application  for  the  patent.  Gandy  v.  Mar- 
ble, 122  U.  S.  432,  439,  30  L.  Ed.  1223; 
Butterworth  v.  Hoe.  112  U.  S.  50,  61,  28 
L.  Ed.  656;  In  re  Hien,  166  U.  S.  432.  439, 
41   L.   Ed.  1066. 

54.  Order  for  issuance  of  patent. — Hill 
V,  Wooster.  132  U.  S.  693,  33  L.  Ed.  502; 
In  re  Hien,  166  U.  S.  432,  439,  41  L.  Ed. 
1066. 

55.  Appeal  from  decision  of  primary  ex- 
aminer.—Rev.  Stat,  §  4909;  Ex  parte 
Frasch,  192  U.  S.  566,  48  L.  Ed.  564; 
U>wry  V.  Allen,  203  U.  S.  476,  51  L.  Ed. 
281;  Stcinmctz  v.  Allen,  192  U.  S.  543,  48 
L.  Ed.  555;  Mahn  v.  Harwood.  112  U.  S. 
354,  28   U   Ed.  665. 

86.  Remedj  where  primary  examiner 
refuses  to  allow  appeaL — Ex  parte  Frasch, 
192  U.  S.  566,  48  L  Ed.  564:  Steinmetz  v. 
Allen,  192  U.  S.  543,  48  L.  Ed.  555. 

Where  the  primary  examiner  refuses  to 
allow  an  appeal  to  the  board  of  examiners 
in  chief  from  his  decision  requiring  a  di- 
vision between  claims  for  a  process  and 
claims  for  an  apparatus  in  related  and  de- 
pendent inventions,  mandamus  to  the  com- 
missioner of  patents,  not  appeal  to  the 
court  of  appeals  of  the  district,  is  the 
proper  remedy.  Ex  parte  Frasch,  192  U. 
S.  566.  48  L.  Ed.  564. 

Mandamus  will  lie  to  compel  the  com- 
missioner of  patents  to  require  the  primary 
examiner  to  forward  an  appeal,  prayed  by 
the  petitioner,  to  the  board  of  examiners 
in  chief,  to  review  the  ruling  of  the  pri- 
mary examiner  requiring  petitioner  to  can- 


cel certain  of  his  claims  to  his  application, 
where  the  decision  of  the  primary  ex- 
aminer was  final,  and  the  petitioner  thereby 
entitled  to  an  appeal  under  the  patent  laws 
to  the  board  of  examiners  in  chief.  Stein- 
metz «;.  Allen,  192  U.  S.  543,  48  L.  Ed. 
555. 

87.  Appeal  from  decision  on  motion  to 
dissolve  interference. — Lowry  v.  Allen, 
203  U.  S.   476,  51   L.   Ed.  281. 

Such  a  rule  is  not  contrary  to  the  Re- 
vised Statutes  (§§  482,  483,  4904,  4909, 
4910,  4911),  which  provide  only  for  ap- 
peals upon  the  question  of  priority  of  in- 
vention, leaving  appeals  on  other  ques- 
tions to  the  regulation  of  the  patent  of- 
fice under  the  grant  of  power  contained 
in  §  483.  Lowry  v.  Allen,  203  U.  S.  476, 
51  L.  Ed.  281. 

88.  Appeal  from  examiner  in  chief  ta 
commissioner. — Rev.  Stat.,  §  4910. 

89.  Appeal  from  decision  of  commis- 
sioner.—Rev.  Stat.,  §  4914;  In  re  Hien, 
166  U.  S.  432,  439,  41  L.  Ed.  1066;  United 
States  V.  Duell,  172  U.  S.  576,  587,  43  L. 
Ed.  559;  Butterworth  v.  Hoe,  112  U.  S. 
50,  28  L.  Ed.  656;  Shepard  v.  Carrigan,  116 
U.  S.  593,  29  L.  Ed.  723;  United  States  v. 
American  Bell  Tel.  Co.,  167  U.  S.  224,  267, 
42  L.   Ed.  144. 

The  government  is  not  entitled  to  ap- 
peal, but  only  the  applicant.  United 
States  V.  American  Bell  Tel.  Co.,  167  U. 
S.   224,   267,   42    L.   Ed.   144. 

Time  of  taking  appeaL — See  ante, 
"Prosecution  or  Abandonment  of  Pro- 
ceedings," VI,  B,  2. 

40.  Jurisdiction  on  appeaL — Rev.  Stat., 
§  4914;  Act  of  Feb.  9,  1893,  ch.  74,  27  Stat. 
436;  United  States  v.  American  Bell  Tel. 
Co.,  167  U.  S.  224,  267,  42  L.  Ed.  144;  In 
re  Hien,  166  U.  S.  432,  439,  41  L.  Ed.  1066. 
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to  revise  and  reverse  the  action  of  the  commissioner  of  patents,  in  granting  or 
refusing  a  patent,  or  adjudging  as  to  the  priority  between  two  patents."*^ 

(2)  Hearing  and  Decision, — The  court  of  appeals  is  to  hear  and  determine 
the  appeal  to  revise  the  decision  appealed  from  in  a  summary  way  "upon  the 
evidence  produced  before  the  commissioner,  at  such  early  and  convenient  time 
as  the  court  may  appoint,"  the  revision  being  confined  to  the  points  set  forth 
in  the  reasons  for  the  appeal.*^ 

3.  Mandamus. — While  mandamus  will  not  lie  to  control  the  commissioner 
of  patents  in  the  exercise  of  his  judgment  and  discretion  in  deciding  whether  or 
not  a  patent  should  issue,*^  it  is  well  settled  that  the  writ  may  be  employed  to 
compel  the  performance  of  such  ministerial  duties  as  preparing  a  patent,  laying 
it  before  the  secretary  for  his  signature  and  countersigning  it.*^ 

Vn.    Letters-Patent. 

A.  Requisites  and  Validity — 1.  Form  and  Contents — a.  In  General. — A 
parent  must  set  forth  a  short  description  or  title  of  the  invention  or  discovery, 
correctly  indicating  its  nature  and  design,  and  referring  to  the  specification  for 
particulars  thereof,  a  copy  of  which  is  annexed  to  the  patent,*^  but  it  need  not 
set  forth  the  scientific  theory  the  application  of  which  is  supposed  to  constitute 
the  invention  when  the  process  and  the  means  for  working  it  out  are  set  forth."*® 
The  specifications  are  a  part  of  the  patent.^*^ 

b.  Joinder  of  Several  Subjects  in  One  Patent, — Different  patentable  subjects 
united  in  one  patent  will  not  vitiate  the  patent,  if  they  all  relate  to  the  same  gen- 
eral matter  or  are  otherwise  connected.*®  A  patent  may  be  granted  for  two 
combinations,  with  a  claim  for  each,*®  and  a  design  patent  may  issue  for  the 


41.  Power  of  secreUry  of  interior  to  re- 
view action  of  commissioner. — Butter- 
worth  V.  Hoe,  112  U.  S.  50,  61,  28  L.  Ed. 
656;  United  States  v.  Duel!,  172  U.  S.  576, 
587,  43  L.  Ed.  559;  Orchard  v,  Alexander, 
157  U.  S.  372,  385,  39  L.  Ed.  737. 

That  it  was  intended  that  the  commis- 
sioner of  patents,  in  issuing  or  withhold- 
ing patents,  in  reissues,  interferences  artd 
extensions,  should  exercise  quasi  judicial 
functions,  is  apparent  from  the  nature  of 
the  examinations  and  decisions  he  is  re- 
quired to  make,  and  the  modes  provided 
by  law,  according  to  which,  exclusively, 
they  may  be  reviewed.  Butterworth  v. 
Hoe,  112  U.  S.  50,  67,  28  L.  Ed.  656. 

The  law  gives  express  appeals  from  the 
decision  of  the  commissioner  of  patents, 
or,  in  cases  where  te<?hnical  appeals  are 
not  given,  other  modes  of  review  by  ju- 
dicial process.  It  gives  no  such  appeal 
from  him  to  the  secretary  of  the  interior. 
If  it  exists,  it  is  admitted  it  is  only  by  an 
implication,  which  discovers  an  appeal  in 
the  power  of  direction  and  superintend- 
ence. That  power  does  not  necessarily, 
ex  vi  termini,  include  a  technical  appeal; 
and  the  principle  applies  that  where  a  spe- 
cial proceeding  is  expressly  ordained  for 
a  particular  purpose,  it  is  presumably  ex- 
clusive. Butterworth  v.  Hoe,  112  U.  S. 
50,  63,  28  L.  Ed.  656. 

An  appeal  is  allowed  from  the  decision 
of  the  commissioner  refusing  a  patent, 
not  for  the  purpose  of  withdrawing  that 
decision  from  the  review  of  the  secretary, 
under  his  power  to  direct  and  superintend, 
but  because,  without  that  appeal,  it  was 
intended    that   the   decision   of   the   com- 


missioner should  stand  as  the  final  judg- 
ment of  the  patent  office,  and  of  the  ex- 
ecutive department,  of  which  it  is  a  part. 
Butterworth  v.  Hoe,  112  U.  S.  50,  61,  28 
L.  Ed.  656. 

48.  Hearing  and  decision  on  appeal — 
In  re  Hien,  166  U.  S.  432,  439,  41  L  Ed. 
1066. 

48.  Mandamus  to  control  judgment  or 
discretion  of  commissioner. — Butterworth 
V.  Hoe,  112  U.  S.  60,  28  L.  Ed.  656.  See, 
generally,  the  title  MANDAMUS,  vol.  8, 
p.  1, 

44.  Mandamus  to  compel  signing  of  pat- 
ent or  other  performance  of  ministerial 
act.— Butterworth  v.  Hoe,  112  U.  S.  50, 
28  L.  Ed.  656. 

46.  Contents  of  patent. — Act  of  1836,  5 
Stat,  at  L.  119;  Hogg  v.  Emerson,  6  How. 
437,  481,  12  L.  Ed.  505. 

46.  Failure  to  set  forth  sdentific  principle 
does  not  vitiate  patent. — Eames  v.  An- 
drews, 122  U.  S.  40,  30  L.  Ed.  1064. 

47.  Specifications  a  part  of  patent— « 
O'Reilly  v,  Morse,  15  How.  62,  118,  14  L. 
Ed.  601;  Hogg  V.  Emerson,  6  How.  437, 
481,  12  L.  Ed.  505. 

Sufficiency  of  specification*  see  ante, 
"Specification  or  Description  of  Inven- 
tion," VI,  A,  1. 

48.  Different  subjects  united  in  one  pat- 
ent.— Hogg  V,  Emerson,  6  How.  437,  12 
L.  Ed.  505. 

48.  Patent  with  separate  claims  for  two 
combinations. — Stimpson  v.  Woodman,  10 
Wall.  117,  19  L.  Ed.  866. 

"Where  an  invention  is  for  distinct  com- 
binations which  are  separable,  and  where 
it    embraces    two    distinct   improvements. 
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general  design  and  for  several  elements  thereof.'® 

2.  Signing. — Patents  must  be  signed  by  the  secretary  of  the  interior  and 
countersigned  by  the  commissioner  of  patents.'^  While  a  patent  may  be  signed 
by  an  acting  commissioner,*^ ^  the  omission  of  the  signature  of  one  of  the  officers 
before  mentioned  destroys  its  effectiveness,'^  though  the  defect  may  be  rem- 
edied.'^ 

3.  Sealing. — Patents  are  issued  under  the  seal  of  the  patent  office." 

4.  Recording. — Patents  must  be  recorded,  together  with  the  specifications, 
in  the  patent  office  in  books  kept  for  that  purpose.'®    The  rights  of  the  patentee 
are  perfected  where  the  patent  is  properly  recorded,  and  therefore  destruction^ 
of  the  records  by  fire  does  not  work  a  forfeiture  of  his  rights.'*^ 

5.  Evidence  as  to  Vai^idity — a.  Presumptions  and  Burden  of  Proof, — ^Un- 
less a  patent  is  materially  defective  in  form,  it  is  prima  facie  presumed  to  be 
valid,'®  and  the  burden  of  proof  is  on  the  defendants  to  show  that  the  patent  is 
invalid.*^® 

b.  Weight  and  Sufficiency. — In  order  to  invalidate  a  patent,  especially  where 
the  letters-patent  are  of  long  standing,  the  evidence  must  be  clear  and  convinc- 
ing. 


eo 


one  having  respect  to  the  operative  part 
of  the  machine  and  the  other  to  the  mo- 
tive power,  it  is  entirely  competent  for 
the  commissioner  to  grant  separate  claims 
for  the  two  combinations  in  the  same  pat- 
ent, or  he  may,  under  existing  laws,  grant 
separate  patents  for  each  combination, 
if  it  is  new  and  produces  a  new  and  use- 
ful result."  Stimpson  v.  Woodman,  10 
Wall.   117,  126,  19  L.   Ed.  866. 

50.  Design  patent  for  general  design 
and  elements  ttiereof. — Where  the  patent 
office,  in  view  of  the  question  of  fees,  and 
for  other  reasons,  grants  a  patent  for  an 
entire  design,  with  a  claim  for  that,  and 
a  claim  for  each  one  of  various  constitu- 
ent members  of  it,  as  a  separate  design, 
there  is  no  objection  to  it,  leaving  the 
novelty  of  the  whole  and  of  each  part,  and 
the  validity  of  the  patent,  open  to  con- 
testation. Dobson  V.  Hartford  Carpet  Co., 
114  U.  S.  439,  446,  29  L.  Ed.  177. 

51.  Signing. — Marsh  v.  Nichols,  etc.,  Co., 
128  U.  S.  605,  612,  32  L.  Ed.  538;  United 
States  V.  American  Bell  Tel.  Co.,  128  U. 
S.   315,  331,  363,  32  L.   Ed.  450. 

5S.  Signature  bj  acting  commissioner. 
— York,  etc.,  R.  Co.  v.  Winans,  17  How. 
30,  15  I^  Ed.  27;  Wilson  v.  Rousseau,  4 
How.  646,  686,   11  h.   Ed.  1141. 

Where  the  patent  was  signed  by  an  act- 
ing commissioner  of  patents,  it  was  not 
necessary  to  aver  or  prove  that  he  was 
entitled  to  act  in  that  capacity,  since  the 
court  takes  judicial  notice  of  the  persons 
who  preside  over  the  patent  office.  York, 
etc.,  R.  Co.  V.  Winans,  17  How.  30,  15  L. 
Ed.  27.  See,  also,  Wilson  v,  Rousseau,  4 
How.  646,  686,  11  L.  Ed.  1141. 

53.  Elffect  of  omission  of  signature. — 
The  signatures  of  all  the  officers  here 
named  must  be  attached  to  the  instrument, 
or  it  will  be  an  uncompleted  document, 
and  therefore  ineffectual  to  confer  "the  ex- 
clusive right  to  make,  use  and  vend  the 
invention  or  discovery  throughout  the 
United  States  and  the  territories  thereof." 


The  omission  of  one  signature  is  no  more 
permissible  than  the  omission  of  all. 
Marsh  v.  Nichols,  etc.,  Co.,  128  U.  S.  605, 
612,  32   L.   Ed.    538. 

54.  Omission  of  signature  may  be  cor- 
rected.— Marsh  v.  Nichols,  etc.,  Co.,  128 
U.   S.   605,  613,  32   L.   Ed.   538. 

Such  correction  must,  however,  be  by 
officers  in  power  at  the  time.  No  efficacy 
can  be  imparted  by  signing  after  the 
power  to  act  for  the  government  is  re- 
voked, even  though  the  instrument  is 
antedated.  Marsh  v.  Nichols,  etc.,  Co., 
128  U.  S.  605,  611,  32  L.  Ed.  538. 

56.  Sealing. — Marsh  v.  Nichols,  etc., 
Co.,  128  U.  S.  605,  32  L.  Ed.  538;  United 
States  V.  American  Bell  Tel.  Co.,  128  U. 
S.  315,  32  L.   Ed.  450. 

56.  Recording. — Marsh  v.  Nichols,  etc., 
Co.,  128  U.  S.  605,  612,  32  L.  Ed.  538; 
United  States  v.  American  Bell  Tel.  Co., 
128  U.  S.  315,  32  L.  Ed.  450. 

57.  Effect  of  destruction  of  records.-— 
Hogg  V.  Emerson,  6  How.  437,  485,  12  Lw 
Ed.  505;  Stimpson  v.  West  Chester  R,  Co., 
4  How.  380,  11   L.  Ed.  1020. 

An  original  patent  being  destroyed  by 
the  burning  of  the  patent  office,  and  the 
only  record  of  the  specifications  being  a 
publication  in  the  Franklin  Journal,  the 
claim  is  not  limited  by  that  publication, 
because  the  whole  of  the  specifications 
are  not  set  forth  in  it.  Stimpson  v.  West 
Chester  R.  Co.,  4  How.  380,  11  L.  Ed. 
1020. 

58.  Presumption  as  to  validity. — Roemer 
V.  Simon,  95  U.  S.  214,  24  L.  Ed.  384. 

59.  Burden  of  proof. — Roemer  v.  Simon, 
95  U.  S.  214,  24  L.  Ed.  384. 

60.  Weight  and  sufficiency.— Agawam 
Co.  V.  Jordan,  7  Wall.  583,  19  L.  Ed.  177. 

Letters-patent  of  long  standing  will  not 
be  declared  invalid  upon  testimony 
largely  impeached;  as  ex.  gr.,  where  forty 
persons  swear  that  the  character  of  the 
witness  for  truth  and  veracity  is  bad; 
although  very  numerous  witnesses  on  the 


Digitized  by 


Google 


218 


PATENTS. 


B.  Oonstrnction  and  Operation — 1.  Construed  According  to  Terms. — 
Patents  are  to  be  construed  by  plaintiff  and  ordinary  principles,®^  and  accord- 
ing to  the  plain  import  of  their  terms.** 

2.  Intention  of  Parties  as  Governing. — While  the  construction  must  de- 
pend on  the  words  of  the  instrument,  yet  where  the  words  are  ambiguous  the 
intention  of  the  parties  is  entitled  to  great  consideration.®^ 

3.  Construed  Liberally. — Patents  are  entitled  to  receive  a  liberal  construc- 
tion in  favor  of  patentee.** 

4.  Construed  to  Uphold  Patent. — Where  a  patent  may  be  construed  in  one 
of  two  ways,  that  construction  will  be  adopted  which  will  sustain  the  patent,*** 


other  hand  sWear  that  they  never  heard 
his  reputation  in  that  way  questioned. 
Agawam  Co.  v.  Jordan,  7  Wall.  583,  19 
L.  Ed.  177. 

61.  Plain  and  ordinary  principles. — Hogg 
V,  Emerson,  6  How.  437,  485,  12  L.  Ed. 
505. 

Patents  are  to  be  construed  by  plain 
and  ordinary  principles.  Subtilities  and 
technicalities,  unsuited  to  the  subject  and 
not  in  keeping  with  the  liberal  spirit  of 
the  age,  and  likely  to  prove  ruinous  to  a 
class  of  the  community  so  inconsiderate 
and  unskilled  in  business  as  men  of 
genius'  and  inventors  usually  are,  are  to 
be  disregarded.  Hogg  v.  Emerson,  6 
How.  437,  485,  12  L.  Ed.  505. 

62.  Plain  import  of  terms  govern. — 
White  V.  Dunbar,  119  U.  S.  47,  52,  30  L. 
Ed.  303.  See  Keystone  Bridge  Co.  v. 
Phoenix  Iron  Co.,  95  U.  S.  274,  278,  24  L. 
Ed.  344;  James  v.  Campbell,  104  U.  S.  356, 
370,  26  L.  Ed.  786;  Goodyear  Dental  Vul- 
canite Co.  V.  Davis,  102  U.  S.  222,  227,  26 
L.  Ed.  149;  Howe  Machine  Co.  v.  National 
Needle  Co.,  134  U.  S.  388,  394,  33  L.  Ed. 
963. 

The  claim  is  a  statutory  requirement, 
prescribed  for  the  very  purpose  of  making 
the  patentee  define  precisely  what  his  in- 
vention is;  and  it  is  unjust  to  the  public, 
as  well  as  an  evasion  of  the  law,  to  con- 
strue it  in  a  manner  different  from  the 
plain  import  of  its  terms.  White  v,  Dun- 
bar, 119  U.  S.  47,  52.  30  L.  Ed.  303;  Howe 
Machine  Co.  v.  National  Needle  Co.,  134 
U.  S.  388,  394,  33  L.  Ed.  963. 

63.  Intention     of     parties. — Evans     v. 
Eaton,  3  Wheat.  454,   506,   4  L.   Ed.   433; 
Goodyear  Dental  Vulcanite  Co.  v.  Davis, 
102  U.  S.  222,  227,  26  L.  Ed.  149;  Mitchell  • 
V,  Tilghman,  19  Wall.  287.  22  L.  Ed.  125. 

64.  Patents  entitled  to  liberal  construc- 
tion.— Hogg  V.  Emerson,  6  How.  437,  485, 
12  L.  Ed.  505;  Turrill  v.  Michigan  South- 
ern, etc.,  R.  Co.,  1  Wall.  491,  17  L.  Ed.  668; 
Stimpson  v.  Woodman,  10  Wall.  117,  123, 
19  L.  Ed.  866;  Klein  v.  Russell  19  Wall. 
433,  22  L.  Ed.  116;  Keystone  Mfg.  Co.  v. 
Adams,  151  U.  S.  139,  38  L.  Ed.  103; 
Battin  v.  Taggert,  17  How.  74,  15  L.  Ed. 
37;  Rubber  Co.  v.  Goodyear,  9  Wall.  788, 
19  L.  Ed.  566;  Merrill  v.  Yeomans,  94  U. 
S.  568,  573,  24  L.  Ed.  235;  Grant  v.  Ray- 
mond, 6  Pet.  218,  8  L.  Ed.  376;  Wilson  v. 
Rousseau,  4  How.  646,  11  L.  Ed.  1141; 
Corning  v.  Burden,  15  How.  252,  269,  14 
L.  Ed.  683. 


"A  i>atent  should  be  construed  in  a  lib- 
eral ^irit,  to  sustain  the  just  claims  of  the 
inventor.  This  principle  is  not  to  be 
carried  so  far  as  to  exclude  what  is  in  it, 
or  to  interpolate  anything  which  it  does 
not  contain.  But  liberality,  rather  than 
strictness,  should  prevail  where  the  fate 
of  the  patent  is  involved,  and  the  question 
to  be  decided  is  whether  the  inventor  shall 
hold  or  lose  the  fruits  of  his  genius  and 
his  labors."  Rubber  Co.  v,  Goodyear,  9 
Wall.  788,  795,  19  L.  Ed.  566. 

Patents  for  inventions  are  not  to  be 
treated  as  mere  monopolies,  and  therefore 
,as  odious  in  the  law,  but  are  to  receive  a 
liberal  construction,  and  under  a  fair  ap- 
plication of  the  rule  that  they  be  con- 
strued ut  res  magis  valeat  quam  pereat. 
Stimpson  v.  Woodman,  10  Wall.  117,  123, 
19  L.  Ed.  866;  Turrill  v,  Michigan  South- 
ern, etc.,  R.  Co.,  1  Wall.  491,  17  L.  Ed. 
668. 

The  patentee  may  so  restrict  his  claim 
as  to  cover  less  than  what  he  invented, 
or  may  limit  it  to  one  particular  form  of 
machine,  excluding  all  other  forms,  though 
they  also  embody  nis  invention,  yet  such 
an  interpretation  should  not  be  put  upon 
his  claim  if  it  can  Jairly  be  construed 
otherwise.  Winans  v,  Denmead,  15  How. 
330,  14.  L.  Ed.  717. 

Where  the  patentee,  after  describing  his 
machine,  sets  forth  his  claim  in  rather 
anibiguous  and  equivocal  terms,  which 
might  be  construed  to  mean  either  a  proc- 
ess or  machine,  the  construction  should 
be  that  which  is  most  favorable  to  the 
patentee,  "ut  res  magis  valeat  quam 
pereat."  Corning  v.  Burden,  15  How.  252, 
268,    14    L.    Ed.    683. 

66.  Construction  to  uphold  patent* — 
Coupe  V,  Royer,  155  JJ.  S.  565,  577.  39  L. 
Ed.  263;  McClain  v.  Ortmayer,  141  U,  S. 
419,  35  L.  Ed.  800;  Loom  Co.  v,  Higgins, 
105  U.  S.  580,  598.  26  L.  Ed.  1177;  Corning 
V.  Burden.  15  How.  252,  14  L.  Ed.  683; 
Rubber  Co.  v.  Goodyear,  9  Wall.  788,  795, 
19  L.  Ed.  566;  Turrill  v,  Michigan  South- 
ern, etc.,  R.  Co.,  1  Wall.  491,  510.  17  L.  Ed. 
668;  Merrill  v.  Yeomans,  94  U.  S.  568,  573, 
24  L.  Ed.  235;  Klein  v.  Russell,  19  Wall. 
433,  22  L.  Ed.  116. 

In  construing  a  patent  courts  should 
proceed  in  a  liberal  spirit,  so  as  to  sustain 
the  patent  and  the  construction  claimed 
by  the  patentee,  if  it  can  be  done  con- 
sistently with  the  language  which  he  had 
employed;   and   this   applies  to  a  reissue 
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and,  since  the  function  of  a  machine  is  not  patentable,  a  claim  for  a  function  or 
result  will  be  construed  as  a  claim  for  the  accomplishment  of  the  result  by  sub- 
stantially the  means  described  in  the  specification.®* 

5.  Construed  as  a  Whole — a.  General  Ride, — As  a  general  rule  the  whole 
patent  is  to  be  construed  together.*^ 

b.  Construed  with  Specifications — (1)  General  Ride, — The  specification  is  a 
part  of  the  patent,*®  and  the  patent  and  claim  are  to  be  construed  in  connection 
with  that  instrument,*®  This  is  true  whether  words  referring  back  to  the  speci- 
fication be  used  in  the  claim  or  notJ* 

(2)  Claim  Referring  to  Specification — (a)  In  General. — Where  the  claim 
contains  words  referring  back  to  the  specifications,  it  cannot  be  properly  con- 
strued in  any  other  way  than  in  connection  with  the  specification  J  ^ 

(b)  Clcrim  for  InvenHon  "Substantially  as  Described/'    etc. — Frequently    the 


as  much  as  to  an  original  patent.     Klein 
V.  Russell,  19  Wall.  433,  22  L.  Ed.  116. 

In  case  of  doubt  between  two  construc- 
tions of  a  claim,  the  invention  is  to  be 
preserved  and  the  one  which  renders  the 
claim  a  practical  nullity  is  to  be  disre- 
garded. Coupe  V.  Royer,  155  U.  S.  565, 
577,  39  L.  Ed.  263;  McClain  v.  Ortmayer, 
141  U.  S.  419,  35  L.  Ed.  800;  Corning  v. 
Burden,  15  How.  252,  14  L.  Ed.  683;  Lo9m 
Co.  V.  Higgins,  105  U.  S.  580,  598,  26  L. 
Ed.  1177. 

66.  Claim  for  function  construed  a  claim 
for  means  of  producing  result. — The 
Corn-Planter  Patent,  23  Wall.  181.  23  L. 
Ed.  161;  Morley  Sewing  Machine  Co.  v. 
Lancaster.  129  U.  S.  263,  32  L.  Ed.  715; 
Electric  R.  Signal  Co.  v.  Hall  R.  Signal 
Co.,  114  U.  S.  87,  96,  29  L.  Ed.  96. 

67.  Patent  construed  as  a  whole. — 
Brooks  V.  Fiske,  15  How.  212,  215,  14  L. 
Ed  665;  Hogg  v.  Emerson,  11  How.  587, 
13  L.  Ed.  824. 

The  claim  is  not  to  be  taken  alone,  but 
in  connection  with  the  specification  and 
drawings;  the  whole  instrument  is  to  be 
construed  together.  Brooks  v.  Fiske,  15 
How.  212,  14  L.  Ed.  665;  Hogg  v.  Emer- 
son, 11  How.  587,  13  L.  Ed.  824. 

66.  Specification  part  of  a  patent. — 
Hogg  V.  Emerson,  6  How.  437,  12  h.  Ed. 
505. 

69.  Patent  and  claim  construed  with 
specification-— Wicke  v.  Ostrum,  103  U.  S. 
461,  26  L.  Ed.  409;  Hogg  v.  Emerson,  6 
How.  437.  12  L.  Ed.  505;  O'Reilly  v, 
Morse,  15  How.  62,  118,  14  L.  Ed.  601; 
Seymour  v.  Osborne,  11  Wall.  516,  20  L. 
Ed.  33;  Fuller  v.  Yentzer,  94  U.  S.  288,  24 
L  Ed.  103;  Howe  Machine  Co.  v.  National 
Needle  Co.,  134  U.  S.  388,  394,  33  L.  Ed. 
963;  Brooks  v.  Fiske,  16  How.  212,  215,  14 
L  Ed.  665;  Bates  v.  Coe,  98  U.  S.  31,  38, 
25  Lw  Ed.  68;  Smith  v.  Goodyear  Dental 
Vulcanite  Co.,  93  U.  S.  486,  23  L.  Ed.  952; 
Railroad  Co.  v.  Mellon,  104  U.  S.  112,  26 
L  Ed.  639;  The  Corn-Planter  Patent,  23 
Wall  181,  182,  23  L.  Ed.  161;  Klein  v.  Rus- 
sell, 19  Wall.  433,  22  L.  Ed.  116;  Hailes 
V.  Van  Wormer,  20  Wall.  353,  374,  22  L. 
Ed.  241;  Westinghouse  v,  Boyden  Power 
Brake  Co,,  170  U.  S.  537,  558,  42  L.  Ed. 
1136;  Railroad  Co.  v.  Dubois,  12  Wall.  47, 
20  L.  Ed.  265;   Mitchell  v.  Tilghman,  19 


Wall.  287,  22  L.  Ed.  125;  Turrill  v.  Michi- 
gan Southern,  etc.,  R.  Co.,  1  Wall.  491, 
511,  17  h.  Ed.  668;  Carnegie  Steel  Co.  v. 
Cambria  Iron  Co.,  185  U,  S.  403,  432,  46 
L.  E;d  968;  Stimpson  v.  Woodman,  10 
Wall.  117,  19  L.  Ed.  866. 

70.  Where  no  words  in  claim  referring 

to  specification Hobbs  v.  Beach,  180  U. 

S.  383,  400,  45  L.  Ed.  586;  Westinghouse 
V.  Boyden  Power  Brake  Co.,  170  U.  S. 
537,  42  I^  Ed.  1136;  Mitchell  v.  Tilghman, 
19  Wall.  287,  391,  22  L.  Ed.  125. 

Words  of  such  import,  if  not  expressed 
in  the  claim,  must  be  implied,  else  the 
patent  in  many  cases  would  be  invalid  as 
covering  a  mere  function,  principle  or  re- 
sult, which  is  obviously  forbidden  by  the 
patent  law,  as  it  would  close  the  door  to 
all  subsequent  improvements.  Mitchell  v. 
Tilghman,  19  Wall.  287,  391,  22  L.  Ed.  125; 
Hobbs  V.  Beach,  180  U.  S.  383,  400,  45  L. 
Ed.  586. 

What  R.  A.  Tilghman,  of  Philadelphia, 
claimed  as  his  invention  under  the  letters- 
patent  granted  to  him  of  January  9th, 
1854,  was  the  process  of  manufacturing 
fat  acids  and  glycerine  from  fatty  or  oily 
substances  by  the  action  of  water  at  a 
high  temperature  and  pressure.  Two  con- 
ditions, viz,  that  the  heating  vessel  must 
be  kept  entirely  full  of  the  mixture  of  fat 
and  water,  and  that  no  steam  or  air  must 
be  allowed  to  accumulate  in  the  vessel 
employed  to  impart  the  heat,  were  ma- 
terial and  indispensable  conditions  of 
Tilghman*s  patented  method.  The  claim 
of  the  patentee  must  be  limited  to  the 
specific  method  or  means  of  applying 
highly  heated  water  under  pressure  pointed 
out  in  the  specification;  and  although  the 
claim  is  on  its  face  broader  than  this,  yet 
it  is  to  be  construed  by  reference  to  the 
specification.  In  this  point  of  view  it  is 
unimportant  whether  the  claim  contained 
any  direct  reference  to  the  specification 
or  not.  Such  reference,  where  not  ex- 
pressed, will  be  implied.  Mitchell  v.  Tilgh- 
man, 19  Wall.  287,  22  L.  Ed.  125. 

71.  Claim  referring  to  specification. — 
Seymour  v.  Osborne,  11  Wall.  516,  20 
L.Ed.  33;  Westinghouse  V.  Boyden  Power 
Brake  Co.,  170  U.  S.  637,  558,  42  L.  Ed. 
1136;  Fuller  v.  Yentzer,  94  U.  S.  288,  24 
L.    fid.    103;    Smith    v.    Goodyear    Dental 
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claim  contains  a  general  clause  referring  to  the  description  in  the  specification, 
such  as  "substantially  as  described"  or  a  clause  equivalent  thereto,  and  in  such 
cases  the  description  is  taken  to  be  part  of  the  claim  J  ^  But  the  use  of  such 
words  does  not  limit  the  patentee  to  the  exact  mechanism  described,  nor  deprive 
him  of  the  benefit  of  the  doctrine  of  equivalents^^ 

(3)  Claim  Not  ta  Be  Enlarged  by  Specification, — But  while  specifications 
and  drawings  may  be  resorted  to  for  the  better  understanding  of  the  claim,  they 
cannot  be  referred  to  for  the  purpose  of  enlarging  or  changing  it."^* 


Vulcanite  Co.,  93  U.  S.  486,  23  L.  Ed. 
952. 

In  Westinghouse  v.  Boyden  Power 
Brake  Co.,  170  U.  S.  537,  560,  42  L.  Ed. 
1136,  it  was  held  that  where  a  claim  refers 
to  specifications  describing  an  auxiliary- 
valve,  the  specifications  as  amended  and 
the  correspondence  should  be  construed 
as  reading  the  valve  into  the  claim  and 
as  repelling  the  idea  that  the  claim  should 
be  construed  as  one  for  a  method  or 
process. 

Where  the  claim  for  a  patent  for  an  in- 
vention, which  consists  of  a  product  or  a 
manufacture  made  in  a  defined  manner, 
refers  in  terms  to  the  antecedent  de- 
scription in  the  specification  of  the  proc- 
ess by  which,  the  product  is  obtained, 
such  process  is  thereby  made  as  much  a 
part  of  the  invention  as  are  the  materials 
of  which  the  product  is  composed. 
Smith  V.  Goodyear  Dental  Vulcanite  Co., 
93  U.  S.  486,  23   L.  Ed.  952. 

72.  ''Substantiallj  as  described,"  etc. — 
Singer  Mfg.  Co.  v.  Cramer,  192  U.  S. 
265,  284,  48  L.  Ed.  437;  Westinghouse  v, 
Boyden  Power  Brake  Co.,  170  U.  S.  537, 
558,  42  L.  Ed.  1136;  Brown  v.  Davis,  116 
U.  S.  237,  29  L.  Ed.  659;  Seymour  v. 
Osborne,  11  Wall.  516,  547,  20  L.  Ed.  33; 
The  Corn-Planter  Patent,  23  Wall.  181, 
23  L.  Ed.  161;  Carlton  v.  Bokee,  17  WalL 
463,  21  L.  Ed.  517;  Dobson  v.  Hartford 
Carpet  Co.,  114  U.  S.  439,  29  L.  Ed.  177; 
Hobbs  V.  Beach,  180  U.  S.  383,  400,  45  L. 
Ed.  586;  Mitchell  v.  Tilghman,  19  Wall. 
287,  391,  22  L.  Ed.  125;  Lake  Shore,  etc., 
R.  Co.  V.  National  Car-Brake  Shoe  Co.; 
110  U.  S.  229,  235,  28  L.  Ed.  129;  Weir 
V,  Morden,  125  U.  S.  98,  107,  31  L.  Ed. 
645;  Dobson  v,  Dornan,  118  U.  S.  10,  30 
L.    Ed.   63. 

The  use  of  the  words  "substantially  as 
and  for  the  purposes  set  forth,"  in  a  claim, 
throws  it  back  to  the  specification,  for 
qualification  of  words  otherwise  general. 
The  Corn-Planter  Patent,  23  Wall.  181, 
182.  23  L.  Ed.  161. 

The  words  "substantially  as  specified" 
mean  "substantially  as  specified  in  regard 
to  the  combination  which  is  the  subject 
of  the  claim."  Lake  Shore,  etc.,  R.  Co.  v. 
National  Car-Brake  Shoe  Co.,  110  U.  S. 
229,  235,  28  L.   Ed.   129. 

A  claim  which  might  otherwise  be 
held  to  be  bad  as  covering  a  function  or 
result,  when  containing  the  words  "sub- 
stantially as  described,"  must  be  con- 
strued in  connection  with  the  specifica- 
tion  and    be   limited   thereby;   and   when 


so  construed  it  may  be  held  to  be  valid. 
Seymour  v.  Osborne,  11  Wall.  516,  20  L. 
Ed.    33. 

Where  a  claim  in  a  patent  uses  general 
terms  of  reference  to  the  specification, 
such  as  "substantially  in  the  manner  and 
for  the  purpose  herein  set  forth,"  al- 
though the  patentee  will  not  be  held  to 
the  precise  combination  of  all  the  parts 
described,  yet  his  claim  will  be  limited, 
by  reference  to  the  history  of  the  art,  to 
what  was  really  first  invented  by  him. 
Carlton  v,  Bokee,  17  Wall.  463,  21  L.  Ed. 
517. 

Where  a  claim  recited  that  the  com- 
bination is  to  be  "substantially  as  speci- 
fied" that  means  as  described  in  the  speci- 
fications and  shown  in  the  drawings. 
Westinghouse  v.  Boyden  Power  Brake 
Co..  170  U.  S.  537,  558,  42  L.  Ed.  1136; 
Singer  Mfg.  Co.  v.  Cramer,  192  U.  S.  265, 
284,  48  L.  Ed.  437. 

A  claim  for  a  "design  for  a  carpet  sub- 
stantially as  shown"  refers  to  the  descrip- 
tion as  well  as  the  drawing,  in  using  the 
word  shown.  Dobson  v,  Hartford  Car- 
pet Co.,  114  U.  S.  439,  29  L.  Ed.  177. 
See,  also,  Dobson  v.  Dornan,  118  U.  S.  10, 
14,    30    L.    Ed.    63. 

The  patent  office,  after  twice  refusing 
to  allow  a  patent  for  a  new  and  im- 
proved sewing  machine  treadle,  was  led 
to  take  favorable  action  on  the  claim  ow- 
ing to  the  peculiar  form  of  the  bearing 
and  accessories  described.  The  view  that 
it  was  the  purpose  of  the  patent  office  to 
limit  the  patent  to  this  particular  device  of 
treadle  bar  and  bearing  is  supported  by 
the  claim  wherein  it  is  recited  that  the 
combination  is  to  be  "substantially  as 
specified."  In  the  light  of  the  circum- 
stances surrounding  the  issuance  of  the 
patent,  the  words  of  limitation  con- 
tained in  the  claim  must  be  given  due 
effect  and  the  statement  of  the  elements 
entering  into  the  combination  must  be  con- 
strued to  refer  to  elements  in  combina- 
tion having  substantially  the  form  and 
construction  described  in  the  specification 
and  shown  in  the  drawing.  Singer  Mfg. 
Co.  V.  Cramer,  192  U.  S.  265,  285,  48  L. 
Ed.    437. 

73.  Not  limited  to  precise  mechanism 
described— Hobbs  v.  Beach.  180  U.  S.  383, 
400,  45  L.  Ed.  586;  Morley  Sewing  Ma- 
chine Co.  V.  Lancaster,  129  U.  S.  263, 
32   L.    Ed.   715. 

74.  Claim  not  to  be  enlarged  bj  speci- 
fication.— McClain  v.  Ortmayer,  141  U. 
S.  419,  424,  35  L.  Ed.  800;  Western  Elec- 
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6.  Invention  Not  to  Be  Extended  beyond  Claim — ^a.  General  Rule. — 
WTien  the  terms  of  a  patent  are  clear  and  distinct,  the  patentee  is  bound  by  it 
and  can  claim  nothing  beyond  itJ*^  The  invention  cannot  be  enlarged  by  con- 
struction or  shown  to  be  broader  than  the  terms  of  the  claim.*^®    Thus  an  ele- 


tric  Mfg.  Co.  V,  Ansonia  Brass,  etc.,  Co., 
114  U.  S.  447,  29  L.  Ed.  210;  Bates  v.  Coe, 
98  U.  S.  31,  38,  25  L.  Ed.  68;  Howe  Ma- 
chine Co.  V,  National  Needle  Co.,  134  U. 
S.  388,  394,  33  L.  Ed.  963;  White  v, 
Dunbar,  119  U.  S.  47,  51,  30  L.  Ed.  303; 
Yale  Lock  Mfg.  Co.  v.  Greenleaf,  117  U. 
S.  554,  559,  29  L.  Ed.  952;  Keystone 
Bridge  Co.  v.  Phoenix  Iron  Co.,  95  U. 
S.  274,  24  L.  Ed.  344;  Railroad  Co.  v. 
Mellon,   104  U.   S.   112,  26  L.   E.  639. 

The  scope  of  letters-patent  must  be 
limited  to  the  invention  covered  by  the 
claim,  and  while  the  claim  may  be  il- 
lustrated it  cannot  be  enlarged  by  lan- 
guage used  in  other  parts  of  the  speci- 
fication. Western  Electric  Mfg.  Co:  v. 
Ansonia  Brass,  etc.,  Co.,  114  U.  S.  447, 
452,  29   L.    Ed.   210. 

Doubtless  a  claim  is  to  be  construed  in 
connection  with  the  explanation  con- 
tained in  the  specification  and  it  may  be 
so  drawn  as  in  effect  to  make  the  speci- 
fication an  essential  part  of  it;  but  since 
the  inventor  must  particularly  specify  and 
point  out  the  part,  improvement  or  com- 
bination which  he  claims  as  his  own  in- 
vention or  discovery,  the  specification  and 
drawings  are  usually  looked  at  only  for 
the  purpose  of  better  understanding  tht 
meaning  of  the  claim,  and  certainly  not 
for  the  purpose  of  changing  it  and  mak- 
ing it  different  from  what  it  is.  Howe  Ma- 
chine Co.  V.  National  Needle  Co.,  134  U. 
S.   388,   394,   33   L.   Ed.   963. 

When  a  patentee,  compelled  by  the 
patent  office  to  narrow  his  claim,  neg- 
lected to  amend  the  descriptive  part  of 
his  specification,  he  cannot  go  beyond 
what  he  has  claimed  and  insist  that  his 
patent  covers  something  not  claimed, 
merely  because  it  is  to  be  found  in  the 
descriptive  part  of  the  specification.  Rail- 
road Co.  V.  Mellon,  104  U.  S.  112,  118,  26 
L.    Ed.   639. 

"Cases  arise  not  unfrequently  where 
the  actual  invention  described  in  the 
specification  is  larger  than  the  claims  of 
the  patent;  and  in  such  cases  it  is  un- 
doubtedly true  that  the  patentees  in  a  suit 
for  infringement  must  be  limited  to  what 
is  specified  in  the  claims  annexed  to  the 
specification,  but  it  is  equally  true  that  the 
claims  of  the  patent,  like  other  provisions 
in  writing,  must  be  reasonably  construed, 
and  in  case  of  doubt  or  ambiguity  it  is 
proper  in  all  cases  to  refer  back  to  the 
descriptive  portions  of  the  specification 
to  aid  in  solving  the  doubt  or  in  ascertain- 
ing the  true  intent  and  meaning  of  the 
language  employed  in  the  claims;  nor  is 
it  incorrect  to  say  that  due  reference  may 
be  had  to  the  specifications,  drawings,  and 
claims  of  a  patent,  in  order  to  ascertain 
its    true    legal     construction.     Brooks    v. 


Fiske,  15  How.  212,  215,  14  L.  Ed.  665." 
Bates  V.  Coe,  98  U.  S.  31,  38,  25  L. 
Ed.    68. 

"Some  persons  seem  to  suppose  that  a 
claim  in  a  patent  is  like  a  nose  of  wax 
which  may  be  turned  and  twisted  in  any 
direction,  by  merely  referring  to  the 
specification,  so  as  to  make  it  include 
something  more  than,  or  something  dif- 
ferent from,  what  its  words  express.  The 
context  may,  undoubtedly,  be  resorted  to, 
and  often  is  resorted  to,  for  the  purpose 
of  better  understanding  the  meaning  of 
the  claim;  but  not  for  the  purpose  of 
changing  it,  and  making  it  different  from 
what  it  is."  White  v,  Dunbar,  119  U.  S. 
47,   51,  30   L.   Ed.   303. 

75.  Patentee  bound  by  claim. — Key- 
stone Bridge  Co.  v.  Phoenix  Iron  Co.,  95 
U.  S.  274,  278,  24  L.  Ed.  344;  McClain  v. 
Ortmayer,  141  U.  S.  419,  424,  35  L.  Ed. 
800;  Merrill  v.  Yeomans,  94  U.  S.  568,  24 
L.  Ed.  235. 

The  patentee  can  never  go  beyond  his 
claim.  As  patents  are  procured  ex  parte, 
the  public  is  not  bound  by  them,  but  the 
patentees  are.  And  the  latter  cannot  show 
that  their  invention  is  broader  than  the 
terms  of  their  claim;  or,  if  broader,  they 
must  be  held  to  have  surrendered  the 
surplus  to  the  public.  Keystone  Bridge 
Co.  V.  Phoenix  Iron  Co.,  95  U.  S.  274,  278, 
24  L.  Ed.  344. 

Where  the  language  of  the  specification 
and  claim  shows  clearly  what  he  desired 
to  secure  as  a  monopoly,  nothing  can  be 
held  to  be  an  infringement  which  does  not 
fall  within  the  terms  the  patentee  has  him- 
self chosen  to  express  his  invention.  Mc- 
Clain V.  Ortmayer,  141  U.  S.  419,  425,  35 
L.  Ed.  800. 

It  is  not  necessary  to  construe  a  claim 
for  a  process  of  "mixing  molten  metal  to 
secure  uniformity  of  product"  as  covering 
two  alternatiive  and  inconsistent  prot- 
esses — the  one  for  a  method  by  which 
abrupt  variations  could  be  avoided  with- 
out securing  unifor.mity  of  product,  the 
other  for  method  to  obtain  uniform  prod- 
ucts—when all  that  is  claimed  is  a  uni- 
formity in  the  constituent  parts  prepara- 
tory to  further  treatment.  Carnegie  Steel 
Co.  V.  Cambria  Iron  Co.,  185  U.  S.  403, 
433,  46  L.   Ed.   968. 

76.  Invention  cannot  be  broadened. — 
Keystone  Bridge  Co.  v.  Phoenix  Iron  Co., 
95  U.  S.  274,  278,  24  L.  Ed.  344;  Merrill 
V.  Yeomans,  94  U.  S.  568,  24  L.  Ed.  235; 
Burns  v.  Meyer,  100  U.  S.  671,  25  L.  Ed. 
738;  McClain  v.  Ortmayer,  141  U.  S.  419, 
423,  35  L.  Ed.  800;  United  States  Repair, 
etc.,  Co.  V.  Assyrian  Asphalt  Co.,  183  U. 
S.  591,  601,  46  L.  Ed.  342;  Western  Elec- 
tric Mfg.  Co.  V.  Ansonia  Brass,  etc.,  Co., 
114  U.  S.  447,  29  L.  Ed.  210;  Cimiotti  Un- 
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ment  which  is  not  present  in  a  claim,  cannot  be  read  into  it  for  the  purpose  of 
making  out  a  case  of  novelty  or  infringement,*^^  or  for  the  puipose  of  enlarging 
its  scope  so  as  to  cover  an  invention  not  indicated  upon  its  faceJ® 

b.    Failure  to  Claim  as  Disclaimer  or  Dedication. — The  patentee  by  claiming 
what  he  regards  as  new,  disclaims  or  dedicates  to  the  public  the  remaining  parish* 


hairing  Co.  v,  American  Fur  Ref.  Co.,  198 
U.  S.  399,  410,  49  L.  Ed.  1100:  Fay  r.  Cor- 
desman,  109  U.  S.  408,  27  L.  Ed.  979;  Hub- 
bell  V.  United  States,  179  U.  S.  77,  82,  45 
L.  Ed.  95;  Morgan  Envelope  Co.  v.  Al- 
bany Perforated  Wrapping  Paper  Co.,  152 
U.  S.  425,  38  L.  Ed.  500;  Coupe  v.  Royer, 
155  U.  S.  565,  577.  39  L.  Ed.  263;  Lehigh 
Valley  R.  Co.  v.  Kearney,  158  U.  S.  461, 
468,  39- L.  Ed.  1055;  Haines  v.  McLaughlin, 
135  U.  S.  584,  34  L.  Ed.  290;  Howe  Ma- 
chine Co.  V.  National  Needle  Co.,  134  U. 
S.  388,  33  L.  Ed.  963;  WoUensak  v.  Sar- 
gent, 161  U.  S.  221.  226,  38  L.  Ed.  137; 
Day  V.  Fair  Haven,  etc.,  R.  Co.,  132  U.  S. 
98,  102,  33  L.  Ed.  265;  The  Wood-Paper 
Patent,  23  Wall.  566,  606,  23  L^  Ed.  31; 
Sutter  V.  Robinson,  119  U.  S.  530,  30  L. 
Ed.  492;  Kokomo  Fence  Machine  Co.  v. 
Kitselman,  189  U.  S.  8,  19,  47  L.  Ed,  689; 
Burr  V.  Duryee.  1  Wall.  531,  553,  17  L. 
Ed.  650;  Case  v.  Brown,  2  Wall.  320,  17 
L.  Ed.  817;  Carnegie  Steel  Co.  v,  Cambria 
Iron  Co.,  185  U.  S.  403,  46  L.  Ed,  968; 
O'Reilly  v.  Morse,  15  How.  62,  14  L.  Ed. 
601;  The  Corn-Planter  Patent,  23  Wall. 
181,  23  L.  Ed.  161;  Grant  v,  Walter,  148 
U.  S.  547.  37  L.  Ed.  552;  Roemer  v,  Bern- 
heim,  132  U.  S.  103,  33  L.  Ed.  277;  Harts- 
horn V.  Saginaw  Barrel  Co.,  119  U.  S.  664, 
30  L.  Ed.  539;  White  v.  Dunbar,  119  U. 
S.  47,  30  L.  Ed.  303;  Yale  Lock  Mfg.  Co. 
V.  Greenleaf,  117  U.  S.  554,  555,  29  L.  Ed. 
952;  Thompson  v.  Boisselier,  114  U.  S. 
1,  29  L.  Ed.  76;  Railroad  Co.  v.  Mellon, 
144  U.  S.  112,  26  L.  Ed,  639;  Water- 
Meter  Co.  v.  Desper.  101  U.  S.  332,  25  L. 
Ed.  1024;  Bates  v.  Coe,  98  U.  S.  31,  25  L. 
Ed.  68;  Schumacher  v.  Cornell,  96  U.  S. 
549,  24  L.   Ed.  676. 

It  is  not  within  the  rightful  power  of 
the  courts  to  enlarge  or  restrict  the  scope 
of  patents  which  by  mistake  were  issued 
in  terms  too  narrow  or  too  broad  to  cover 
the  invention,  however  manifest  the  fact 
and  extent  of  the  mistake  may  be  shown 
to  have  been.  United  States  Repair,  etc., 
Co.  V.  Assyrian  Asphalt  Co.,  183  U.  S.  591, 
601,  46  L.  Ed.  342. 

Courts  should  not  by  construction  en- 
large the  claim  which  the  patent  office  has 
admitted,  and  the  patentee  acquiesced  in, 
beyond  the  fair  interpretation  of  its  terms. 
Burns  v.  Meyer,  100  U.  S.  671,  25  L.  Ed. 
738;  Haines  v.  McLaughlin,  135  U.  S.  584, 
596,   34  L.   Ed.  290. 

"While  the  patentee  may  have  been  un- 
fortunate in  the  language  he  has  chosen 
to  express  his  actual  invention,  and  may 
have  been  entitled  to  a  broader  claim,  we 
are  not  at  liberty,  without  running  coun- 
ter to  the  entire  current  of  authority  in 
this  court,  to  construe  such  claims  to  in- 


clude more  than  their  language  fairly  im- 
ports." McClain  v.  Ortmayer,  141  U.  S, 
419.  423,   35  L.   Ed.  800. 

77.  Features  not  to  be  read  Into  claim 
to  make  device  patentable  or  to  shoir  in- 
fringement.— McCarty  r.  Lehigh  Valley  R. 
Co..  160  U.  S.  110,  40  L.  Ed.  358;  Howe 
Machine  Co.  v.  National  Needle  Co.,  134 
U.  S.  388,  33  L.  Ed.  963. 

Where  the  combination  claimed  is 
clearly  set  forth  the  patentee  cannot  be 
permitted  to  read  into  it  any  delicate  ad- 
justing apparatus  not  originally  contained 
in  the  claim,  in  order  to  show  a  case  of 
patentable  novelty.  Howe  Machine  Co. 
V.  National  Needle  Co.,  134  U.  S.  388,  33 
L^  Ed.  963. 

78.  Enlarging  patent  by  reading  ele- 
ments into  claim.^Day  v.  Fair  Haven,  etc., 
R.  Co.,  132  U.  S.  98,  102,  33  L.  Ed.  265; 
Wollensak  v.  Sargent,  151  U.  S.  221,  220, 
38  L^  Ed.  137. 

79.  Dedication  to  public  by  failure  to 
claim.— The  Corn-Planter  Patent,  23  Wall, 
181.  182.  23  L.  Ed.  161;  Rowell  v.  Lindsay, 
113  U.  S.  97.  101,  28  L.  Ed.  906;  Under- 
wood V.  Gerber,  149  U.  S.  224,  231,  37  L. 
Ed.  710;  Mahn  v.  Harwood,  112  U.  S.  354, 
360.  28  L.  Ed.  665;  Merrill  v.  Yeomans,  94 
U.  S.  568,  573,  24  L.  Ed.  235;  Water-Meter 
Co.  V.  Desper,  101  U.  S.  332,  337,  25  L.  Ed. 
1024;  Miller  v.  Brass  Co..  104  U.  S.  350. 
26  L.  Ed.  783;  McClain  v.  Ortmayer,  141 
U.  S.  419,  423.  35  L.  Ed.  800;  Deering  v, 
Winona  Harvester  Works,  155  U.  S.  286. 
296,  39   L.   Ed.  153. 

If  he  described  and  claimed  only  a  part 
of  his  invention,  he  is  presumed  to  have 
abandoned  the  residue  to  the  public.  Mc- 
Clain V.  Ortmayer,  141  U.  S.  419,  35  L. 
Ed.  800;  Deering  v,  Winona  Harvester 
Works,  155  U.  S.  286,  296,  39  L.  Ed.  153. 

Where  a  patentee,  after  describing  a 
machine,  claims  as  his  invention  a  certain 
combination  of  elements,  or  a  certain  de- 
vice, or  part  of  the  machine,  this  is  an  im- 
plied declaration,  as  conclusive,  so  far  as 
that  patent  is  concerned,  as  if  it  were  ex- 
pressed, that  the  specific  combination  or 
thing  claimed  is  the  only  part  which  the 
patentee  regards  as  new.  The  Corn- 
Planter  Patent,  23  Wall.  181,  224,  23  L. 
Ed.  161. 

Where  a  party  having  made  application 
for  a  patent  for  certain  improvements, 
afterwards,  with  his  claim  still  on  file, 
makes  application  for  another  but  distinct 
improvement  in  the  same  branch  of  art, 
in  which  second  application  he  describes 
the  former  improvement,  but  does  not  in 
such  second  application  claim  it  as  origi- 
nal, the  description  in  such  second  appli- 
cation and  nonclaim  of  it  there,  is  not  a 
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c.  Limitations  of  Claim — (1)  Self-Imposed  Limitations. — ^Limitations  and 
provisos,  imposed  by  the  inventor,  especially  such  as  were  introduced  into  an 
application  after  it  had  been  persistently  rejected,  must  be  strictly  construed 
against  the  inventor  and  in  favor  of  the  public,  and  looked  upon  in  the  nature 
of  disclaimers.®^ 

(2)  Limitations  Imposed  by  Patent  Office. — Where  the  claim  originally  filed 
by  the  patentee  is  rejected,  and  a  narrower  one  accepted  or  substituted  by  him, 
it  is  well  settled  that  the  latter  cannot  be  construed  to  embrace  anything  rejected 
by  the  patent  office.®^    If  dissatisfied  with  the  decision  rejecting  his  application. 


dedication  of  the  first  invention  to  the 
public.  The  Suffolk  Co.  v.  Hayden,  3 
Wall.  315,  18  L.  Ed.  76. 

80.  Self-imposed  limitations  or  pro- 
vi80S.^-Leggett  v.  Avery,  101  U.  S.  256, 
25  I^.  Ed.  866;  Goodyear  Dental  Vulcanite 
Co.  V.  Davis,  102  U.  S.  222,  228,  26  U  Ed. 
149;  Fay  v.  Cordesman,  109  U.  S.  408,  27 
L-  Ed.  979;  Mahn  v,  Harwood.  112  U.  S. 
354,  359,  28  I^  Ed.  665;  Union  Metallic 
Cartridge  Co.  v.  United  States  Cartridge 
Co.,  112  U.  S.  624.  644,  28  L.  Ed.  828; 
Sargent  v.  Hall  Safe,  etc.,  Co.,  114  U.  S. 
€3,  29  L.  Ed.  67;  Shepard  v.  Carrigan,  116 
U.  S.  593.  29  L.  Ed.  723;  White  v.  Dunbar, 
119  U.  S.  47,  30  L.  Ed.  303;  Sutter  v.  Rob- 
inson, 119  U.  S.  530,  30  L.  Ed.  492;  Bragg 
V.  Fitch,  121  U.  S.  478,  30  L.  Ed.  1008; 
Snow  V.  Lake  Shore,  etc.,  R.  Co.,  121  U. 
S.  617,  30  L.  Ed.  1004;  Hubbell  v.  United 
States,  179  U.  S.  77,  82.  45  L.  Ed.  95; 
Coupe  V.  Royer,  155  U.  S.  565,  576,  39  L. 
Ed.  263;  Crawford  v.  Heysinger,  123  U. 
S.  589.  606,  31  L.  Ed.  269;  Thompson  v. 
Boisselier.  114  U.  S.  1,  29  L.  Ed.  76. 

The  patentees  of  an  improved  machine 
for  treating  hides,  having  chosen  to  care- 
fully restrict  their  claims  for  the  shaft 
and  crib  to  such  in  a  vertical  position,  and 
for  the  weight,  to  one  operating  by  the 
force  of  gravity,  aided  by  pressure,  they 
cannot  be  permitted  to  extend  their  claims 
so  as  to  include  shafts  and  cribs  in  a  hori- 
zontal position,  and  pressure  upon  the 
hides  by  means  of  false  heads,  actuated 
and  controlled  by  gearing  wheels,  springs 
and  a  crank.  Coupe  v.  Royer,  155  U.  S. 
565,   577,   39   L.   Ed.   263. 

SI.  Substituted  claim,  after  rejection  of 
original. — Shepard  v.  Carrigan,  116  U.  S. 
593,  29  L.  Ed.  723;  Roemer  v.  Peddie,  132 
U.  S.  313,  33  L.  Ed.  382;  Royer  v.  Coupe. 
146  U.  S.  524,  36  L.  Ed.  1073;  Cor  bin  Cabi- 
net Lock  Co.  V.  Eagle  Lock  Co.,  150  U. 
S.  38,  40,  37  L.  Ed.  989;  Sutter  v.  Robin- 
son. 119  U.  S.  530,  30  L.  Ed.  492;  Knapp 
V.  Morss,  150  U.  S.  221,  224,  37  L.  Ed. 
1059;  Lehigh  Valley  R.  Co.  v.  Kearney, 
158  U.  S.  461,  39  L.  Ed.  1055;  HubbeU  v. 
United  States,  179  U.  S.  77,  83,  45  L.  Ed. 
«5;  Leggett  V.  Avery,  101  U.  S.  256,  25  L. 
Ed.  865;  Sargent  v.  Hall  Safe,  etc.,  Co., 
114  U.  S.  63,  29  L.  Ed.  67;  Thompson  v. 
Boisselier,  114  U.  S.  1,  29  L  Ed.  76;  Coupe 
V.  Royer,  155  U.  S.  565,  576,  39  L.  Ed.  263; 
F^  V.  Cordesman,  109  U.  S.  408,  27  L.  Ed. 
S79;  Crawford  v.  Heysinger,  123  U.  S.  589, 
31  L.  Ed.  269;  Union  Metallic  Cartridge 
Co.   V.   United  States   Cartridge   Co.,   112 


U.  S.  624,  28  L.  Ed.  828;  Morgan  Envelope 
Co.  V.  Albany  Perforated  Wrapping  Paper 
Co.,  152  U.  S.  425,  429,  38  L.  Ed.  500; 
United  States  Repair,  etc.,  Co.  v.  Assyrian 
Asphalt  Co.,  183  U.  S.  591,  601,  46  L.  Ed. 
342;  Computing  Scale  Co.  v.  Automatic 
Scale  Co.,  204  U.  S.  609,  51  L.  Ed.  645; 
American  Road  Machine  Co.  v.  Pennock, 
etc.,  Co.,  164  U.  S.  26,  40,  41  L.  Ed.  337; 
Yale  Lock  Mfg.  Co.  v.  James,  125  U.  S. 
447,  463,  31  L.  Ed.  807;  Yale  Lock  Mfg. 
Co.  V.  Beckshire  Nat.  Bank,  135  U.  S. 
342,  34  L.  Ed.  168;  Dobson  v.  Lees,  137 
U.  S.  258,  265,  34  L  Ed.  652;  Phoenix 
Caster  Co.  v.  Spiegel,  133  U.  S.  360,  33  L. 
Ed.  663;  McCarty  v.  Lehigh  Valley  R.  Co., 
160  U.  S.  110,  40  L.  Ed.  358;  Ashcroft  v. 
Railroad  Co.,  97  U.  S.  189,  200,  24  L.  Ed. 
982. 

Where  a  patentee  has  modified  his  claim 
in  obedience  to  the  requirements  of  the 
patent  office,  he  cannot  have  for  it  an  ex- 
tended construction  which  has  been  re- 
jected by  th^  patent  office;  and,  in  a  suit 
on  his  patent,  his  claim  must  be  limited, 
where  it  is  a  combination  of  parts,  to  a 
combination  of  all  the  elements  which  he 
has  included  in  his  claim  as  necessarily 
constituting  that  combination.  Roemer  v, 
Peddie,  132  U.  S.  313,  317,  33  L.  Ed.  382; 
Phoenix  Caster  Co.  v.  Spiegel,  133  U.  S. 
360,  368,  33  L.  Ed.  663. 

Where  a  patentee  originally  sought 
^  broader  claims,  which  were  rejected,  and 
acquiesced  in  such  rejection,  and  with- 
drew such  claims  and  substituted  therefor 
a  narrower  claim,  describing  a  particular 
or  specific  device,  as  such,  neither  the 
patentee,  nor  his  assignees,  can  be  allowed 
to  insist  upon  such  construction  of  the 
allowed  claim  as  would  cover  what  had 
been  previously  rejected.  Shepard  v.  Car- 
rigan, 116  U.  S.  593,  29  L.  Ed.  723;  Roemer 
V.  Peddie,  132  U.  S.  313.  33  L  Ed.  382; 
Royer  v.  Coupe,  146  U.  S.  524,  36  L-  Ed. 
1073;  Corbin  Cabinet  Lock  Co,  v.  Eagle 
Lock  Cp.,  150  U.  S.  38,  40,  37  L.  Ed. 
989. 

Where  an  applicant  for  a  patent  to  cover 
a  ne\y  combination  is  compelled  by  the 
rejection  of  his  application  by  the  patent 
office  to  narrow  his  claim  by  the  intro- 
duction of  a  new  element,  he  cannot  after 
the  issue  of  the  patent  broaden  his  claim 
by  dropping  the  element  which  he  was 
compelled  to  include  in  order  to  secure 
his  patent.  Shepard  v.  Carrigan,  116  U. 
S.  593,  597,  29  L.   Ed.  723. 

Where  a  claim  for  a  combination  of  "a 
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the  patentee  should  pursue  his  remedy  by  appeal.®^  But  changes  of  expression 
made  to  meet  the  views  of  the  examiners  ought  not  to  be  permitted  to  defeat  a 
meritorious  claimant.^^ 

7.  Construed  with  Reference  to  Prior  State  of  Art — ^a.  General  RtUe. — 
A  patent  is  to  be  construed  with  reference  to  the  state  of  the  art  at  the  time  it  was 
granted,  and  a  claim  thus  construed  will  not  be  held  to  include  anything  disclosed 
by  prior  patents  or  devices  previously  in  public  use  or  known  to  the  public.®* 

b.  Pioneer  Patents— {I)  What  Are  "Pioneer^'  Patents.— &y  a  "pioneer"  pat- 
ent is  meant  a  patent  covering  a  function  never  before  performed,  a  wholly  novel 
device,  or  one  of  such  novelty  and  importance  as  to  mark  a  distinct  step  in  tlic 
progress  of  the  art,  as  distinguished  from  a  mere  improvement  or  perfection  of 
what  has  gone  before.®* 

(2)  Entitled  to  Broad  Construction, — The  patentee  of  a  "pioneer"  patent  is 
entitled  to  a  broad  and  liberal  construction  of  his  patent.®^  But  even  in  case  of 


spark  arrester  with  the  smoke  head  of  a 
locomotive*'  upon  rejection  is  altered  to  a 
claim  for  a  grate  with  longitudinal  bars,  the 
claim  must  be  restricted  to  the  device  with 
that  kind  of  grate.  Lehigh  Valley  R.  Co. 
V.  Kearney,  168  U.  S.  461,  468,  39  L.  Ed. 
1055. 

Where  the  examiners  refused  to  allow 
a  claim  for  an  improvement  in  metallic 
cartridges  until  the  claimant  distinctly  lo- 
cated the  vents  as  "openings  whose  inner 
edges  nearly  coincide  with  the  edges  of 
the  central  chamber  of  fulminate  in  the 
base  of  the  cartridge/*  the  relative  posi- 
tion of  thewents  and  the  walls  of  the  ful- 
minate chamber  was  thereby  made  a  ma- 
terial part  of  the  claimant's  patent.  Hub- 
bell  V.  United  States,  179  U.  S.  77,  83,  45 
L.  Ed.  95. 

The  patent  office  placed  limitations  upon 
a  patentee's  claims  which  were  accepted 
by  the  patentee  "without  prejudice  to  the 
claims  which  remain  in  view  of  the  fact 
that  the  allowed  claims  appear  to  cover 
the  invention  as  it  would  be  constructed 
in  practice.**  It  was  held  that  the  patent 
could  not  be  extended  beyond  the  limita- 
tion thus  imposed  and  accepted,  especially 
as  the  patent  was  not  a  pioneer  and  its 
elements  were  well  known.  Computing 
Scale  Co.  v.  Automatic  Scale  Co.,  204  U. 
S.  609,  51  L.  Ed.  645. 

Where  the  patentee  had  acquiesced  in 
tlie  rejection  of  his  claim  for  a  road  ma- 
chine with  a  blade  that  was  elevated  or 
depressed  by  a  hand  wheel  operating 
through  suitable  gearing,  he  could  not 
claim  the  benefit  thereof,  or  of  an  equiva- 
lent construction  of  the  claim  allowed. 
American  Road  Machine  Co.  v.  Pennock, 
etc.,  Co.,  164  U.  S.  26,  40,  41  L.  Ed.  337. 

82.  Failure  to  appeal  upon  rejection  of 
claim. — Shepard  v.  Carrigan,  116  U.  S.  593, 
29  L.  Ed.  723;  Hubbell  v.  United  States. 
179  U.  S.  77,  83,  45  L.  Ed.  95. 

83.  Change  of  expression  made  at  sug- 
gestion of  patent  office. — Hubbell  v. 
United  States,  179  U.  S.  77,  80,  45  L.  Ed. 
95;  Computing  Scale  Co.  v.  Automatic 
Scale  Co.,  204  U.  S.  609,  617,  51  L.  Ed. 
645. 

While  not  allowed  to  revive  a  rejected 
claim,  by  a  broad   construction    of     the 


claim  allowed,  yet  the  patentee  is  en- 
titled to  a  fair  construction  of  the  terms 
of  his  claim  as  actually  granted.  Hubbell 
V.  United  States,  179  U.  S.  77,  80,  45  L. 
Ed.  95. 

84.  Prior  state  of  art  considered. — 
Thompson  v.  Boisselier,  114  U.  S.  1,  29 
L.  Ed.  76;  Lawther  v,  Hamilton,  124  U. 
S.  1,  9,  31  L.  Ed.  325;  Computing  Scale 
Co.  V.  Automatic  Scale  Co.,  204  U.  S.  609, 
51  L.  Ed.  645;  Garneau  v.  Dozier,  102  U. 
S.  230,  234,  26  L.  Ed.  133;  Pope  Mfg.  Co. 
V.  GormuUy,  etc.,  Mfg.  Co.,  No.  2,  144 
U.  S.  238,  241,  36  L.  Ed.  420;  Royer  v. 
Coupe,  146  U.  S.  524,  36  L.  Ed.  1073;  Boyd 
V,  Janesville  Hay  Tool  Co.,  158  U.  S.  260, 
39  L.  Ed.  973;  Gordon  v.  Warder,  150  U, 
S.  47,  37  L.  Ed.  992;  Miller  v.  Force,  116 
U.  S.  22,  29  L.  Ed.  552;  McCarty  v.  Le- 
high Valley  R.  Co.,  160  U.  S.  110,  40  L. 
Ed.  358;  Gordon  v.  Warder,  150  U.  S. 
47,  37  L.  Ed.  992;  Cimiotti  Unhairing  Co. 
V,  American  Fur  Ref.  Co.,  198  U.  8.  399, 
49  L.  Ed.  1100;  Leggett  v.  Avery,  101  U. 
S.  256,  25  L.  Ed.  865;  Shepard  v,  Carrigan, 
116  U.  S.  593,  29  L.  Ed.  723;  Knapp  t/, 
Morss,  150  U.  S.  221,  227,  37  L.  Ed.  1059; 
Hubbell  V.  United  States,  179  U.  S.  77, 
80,  45   L.   Ed.   95. 

To  determine  accurately  the  extent  of 
the  invention  secured  by  a  patent,  the  state 
of  the  art  at  the  time  when  the  original 
patent  was  granted  must  be  considered. 
Garneau  v.  Dozier,  102  U.  S.  230,  234,  26 
L.  Ed.  133. 

85.  What  are  "pioneer"  patents. — 
Singer  Mfg.  Co.  v,  Cramer,  192  U.  S.  265, 
276,  48  h.  Ed.  437;  Westinghouse  v.  Boy- 
den  Power  Brake  Co.,  170  U.  S.  537,  42 
L.  Ed.  1136;  Cimiotti  Unhairing  Co.  v, 
American  Fur  Ref.  Co.,  198  U.  S.  399,  406, 
49  L.  Ed.  iioo. 

Examples  of  "pioneer"  patents. — Most 
conspicuous  examples  of  pioneer  patents 
are:  The  one  to  Howe  of  the  sewing  ma- 
chine; to  Morse  of  the  electrical  tele- 
graph; and  to  Bell  of  the  telephone. 
Singer  Mfg.  Co.  v,  Cramer,  192  U.  S.  265, 
276,  48  L.  Ed.  437;  Cimiotti  Unhairing  Co. 
V.  American  Fur  Ref.  Co.,  198  U.  S.  399, 
406,  49  L.  Ed.  1100. 

86.  Pioneer  patents  liberally  construed. 
— Westinghouse  v.  Boyden  Power  Brake 
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pioneer  patents,  the  rights  of  the  patentee  cannot  be  extended  beyond  his  real 
invention.®^ 

c.  Patents  for  Improvements, — Where  the  patentee  is  not  a  pioneer  in  that 
field  of  the  art  wherein  his  invention  lies,  and  his  invention  is  a  mere  improver 
ment  of  prior  devices,  his  patent  must  be  limited  to  the  particular  device 
claimed.*® 


Co.,  170  U.  S.  537,  42  L.  Ed.  1136;  Singer 
Mfg.  Co.  V.  Cramer,  192  U.  S.  265,  48  L. 
Ed.  437;  Cimiotti  Unhairing  Co.  v.  Ameri- 
can Fur  Ref.  Co.,  198  U.  S.  399,  406,  49 
Lr,  Ed.  1100;  Hobbs  v.  Beach,  180  U.  S. 
383,  400,  45  h.  Ed.  586;  Miller  v.  Eagle 
Mfg.  Co,,  151  U.  S.  186,  38  L.  Ed.  121; 
Morley  Sewing  Machine  Co.  v.  Lancaster, 
129  U.  S.  263,  32  I^  Ed.  715;  Sewall  v. 
Jones,  91  U.  S.  171,  184,  23  L.  Ed.  275; 
Clough  V.  Barker,  106  U.  S.  166,  27  L.  Ed. 
134;  Railway  Co.  v.  Sayles,  97  U.  S.  554, 
24  L.  Ed.  1053;  Royer  v.  Schultz  Belting 
Co.,  135  U.  S.  319,  34  L.  Ed.  214;  Sessions 
V.  Romadka,  145  U.  S.  29,  45,  36  L.  Ed. 
609;  Keystone  Mfg.  Co.  v.  Adams,  151  U. 
S.  139,  38  L.  Ed.  103;  Ives  v.  Hamilton, 
92  U.  S.  426,  23  L.  Ed.  494;  Hoyt  v.  Home, 
145  U.  S.  302,  36  L.  Ed.  713;  Deering 
v,  Winona  Harvester  Works,  155  U.  S. 
286,  295,  39  L.  Ed.  153;  The  Corn-Planter 
Patent,  23  Wall.  181,  23  L.  Ed.  161;  Wright 
V.  Yuengling,  155  U.  S.  47,  52,  39  L.  Ed. 
64;  Bene  v.  Jeantet,  129  U.  S.  683,  686,  32 
L.  Ed.  803;  Computing  Scale  Co.  v.  Auto- 
matic Scale  Co.,  204  U.  S.  609,  621,  51  I<. 
£d.   645. 

In  determining  whether  the  means  em- 
ployed by  an  alleged  infringing  machine 
arc  the  same,  a  patent  is  to  receive  a  lib- 
eral construction  and  must  not  be  limited 
to  the  particular  device  described,  where 
the  patentee  was  a  pioneer  in  the  con- 
struction of  such  machines.  Morley  Sew- 
ing Machine  Co.  v,  Lancaster,  129  U.  S. 
263,  286,  32  L.  Ed.  715. 

When  in  a  class  of  machines  widely 
used,  it  is  made  to  appear  that  at  last, 
after  repeated  and  futile  attempts,  a  ma- 
chine has  been  contrived  which  accom- 
plished the  result  desired,  and  when  the 
patent  office  has  granted  a  patent  to  the 
successful  inventor,  the  courts  should  not 
be  ready  to  adopt  a  narrow  or  astute  con- 
struction, fatal  to  the  grant.  Keystone 
MffiT.  Co.  V,  Adams,  151  U.  S.  139,  144,  38 
L.   Ed.   103. 

A  pioneer  in  the  art  of  making  a  prac- 
tical metallic  trunk  fastener,  who  has  in- 
vented a  principle  which  has  gone  into 
almost  universal  use,  is  entitled  to  a  lib- 
eral construction  of  his  claim,  and  a  de- 
vice, containing  all  the  elements  of  the 
combination,  should  be  held  an  infrinsre- 
ment,  though  there  are  superficial  dis- 
similarities in  their  construction.  Ses- 
sions V.  Romadka,  145  U.  S.  29,  45,  36  L. 
Ed.  609. 

Range  of  equivalents  as  affected  by 
character  as  pioneer  or  otherwise. — See 
post,  "Range  of  Equivalents,"  XIII,  A,  2, 
a.  (2),  (c),  bb. 

9  U  8  Enc— 15 


87.  Bene  v,  Jeantet,  129  U.  S.  683,  32 
L.  Ed.  803. 

88.  Patents  for  improvements  limited 
to  particular  device  claimed* — Bridge  v. 
Excelsor  Co.,  105  U.  S.  618,  26  L.  Ed.  1190; 
Sutter  V,  Robinson,  119  U.  S.  530,  30  L. 
Ed.  492;  Royer  v.  Coupe,  146  U.  S.  524.  36 
L.  Ed.  1073;  Manufacturing  Co.  v,  Ladd, 
102  U.  S.  408,  26  L.  Ed.  184;  Sargent  v. 
Hall  Safe,  etc.,  Co.,  114  U.  S.  63,  29  U  Ed. 
67;  Eddy  v.  Dennis,  95  U.  S.  560,  24  L. 
Ed.  363;  McCormick  v.  Talcott,  20  How. 
402,  15  L.  Ed.  930;  Knapp  v,  Morss,  150 
U.  S.  221,  229,  37  L.  Ed.  1059;  Singer  Mfg. 
Co.  V.  Cramer,  192  U.  S.  265,  48  L.  Ed. 
437;  Wollensak  v.  Reiher,  115  U.  S.  87, 
94,  29  L.  Ed.  350;  Deering  v.  Winona 
Harvester  Works,  155  U.  S.  286,  295,  39 
h.  Ed.  153;  Consolidated  Roller  Mill  Co. 
V.  Walker,  138  U.  S.  124,  133,  34  L.  Ed. 
920;  Phoenix  Caster  Co.  v.  Spiegel,  133  U. 
S.  360,  369,  33  L.  Ed.  663;  Dryfoos  v, 
Wiese,  124  U.  S.  32,  31  L.  Ed.  362;  Thomp- 
son V.  Boisselier,  114  U.  S.  1,  29  h.  Ed. 
76;  Duff  V.  Sterling  Pump  Co.,  107  U.  S. 
636,  639,  27  L.  Ed.  517;  Newton  v.  Furst. 
etc.,  Co.,  119  U.  S.  373,  30  L.  Ed.  442; 
Bragg  V.  Fitch,  121  U.  S.  478,  30  L.  Ed. 
1008;  Crawford  v,  Heysinger,  123  U.  S. 
589,  31  L.  Ed.  269;  Kokomo  Fence  Ma- 
chine Co.  V.  Kitselman,  189  U.  S.  8,  19, 
47  L.  Ed.  689;  Wollensak  v.  Sargent,  151 
U.  S.  221,  224,  38  L.  Ed.  137;  Plummer  r. 
Sargent,  120  U.  S.  442,  30  L.  Ed.  737; 
McCormick  v.  Graham,  129  U.  S.  1,  32  L. 
Ed.  593;  Railway  Co.  v.  Sayles,  97  U.  S. 
554,  556,  24  L.  Ed.  1053;  Clark  Thread  Co. 
V.  Williamantic  Linen  Co.,  146  U.  S.  481, 
35  h.  Ed.  521;  Evans  v.  Eaton,  7  Wheat. 
356,  5  L.  Ed.  472;  Wright  v.  Yuengling, 
155  U.  S.  47,  52,  39  L.  Ed.  64;  Boyd  v. 
Janesville  Hay  Tool  Co.,  158  U.  S.  260, 
39  L.  Ed.  973;  Gordon  v.  Warder,  150  U. 
S.  47,  37  L.  Ed.  992;  Grier  v.  Wilt,  120  U. 
S.  412,  30  L.  Ed.  712;  Carnegie  Steel  Co. 
V.  Cambria  Iron  Co.,  185  U.  S.  403,  46  L- 
Ed.  968. 

Where  a  patentable  invention  is  but  one 
in  a  series  of  improvements,  all  having  the 
same  general  object  and  purpose,  the  pat- 
ent must  be  restricted  to  the  precise  form 
and  arrangement  of  parts  described  in  the 
specification,  and  to  the  purpose  indicated 
therein.  Bragg  v.  Fitch,  121  U.  S.  478, 
483,  30  L.  Ed.  1008. 

Where  an  invention,  a  mere  improve- 
ment of  prior  devices,  was  of  doubtful 
utility  and  never  went  into  practical  use, 
a  broad  construction  would  operate  rather 
to  the  discouragement  than  the  promotion 
of  inventive   talent.     Deering  v.  Winona 
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8.  Construction  of  Patentee  Adopted, — When  a  patent  bears  on  its  face 
a  particular  construction,  inasmuch  as  the  specification  and  claim  are  in  the 
words  of  the  patentee,  it  is  reasonable  to  hold  that  such  a  construction  may  be 


Harvester  Works.  155  U.  S,  286,  295,  39 
L.  Ed.  153. 

The  contention  of  an  applicant  that 
since  his  idea  of  utilizing  a  vertical  double 
brace  as  a  support  for  a  sewing  machine 
treadle  was  new,  the  combination  devised 
by  him  produced  such  new  and  useful  re- 
sults and  exhibited  such  an  exercise  of  the 
inventive  faculty  as  to  cause  the  patent 
to  be  a  pioneer  cannot  be  supported  so  as 
to  entitle  the  patentee  to  demand  a  broad 
and  liberal  construction  for  his  claim 
where  at  the  time  of  his  alleged  invention 
a  vertical  and  a  lower  cross  brace  were 
common  adjuncts  of  sewing  machines,  it 
being  also  customary  to  support  the  lower 
cross  brace,  in  the  web  of  the  legs  of  the 
machine,  and  to  utilize  the  legs  as  bearings 
and  it  being  old  in  machinery  to  employ 
solid  castings  as  bearings  or  supports  for 
oscillating  shafts  where  a  fixed  alignment 
was  essential.  Singer  Mfg.  Co.  v.  Cramer, 
192  U.  S.  265,  48  L.  Ed.  437. 

A  patent  for  bronzing  iron,  which  has 
been  especially  cleansed  and  oiled  by  sub- 
jecting it  to  such  a  degree  of  heat  as  to 
cause  a  simultaneous  and  joint  oxidation 
of  the  iron  and  oil,  must  be  restricted  to 
that  exact  method,  where  previous  to  its 
issuance  iron  had  been  bronzed  by  coat- 
ing it  with  oil  and  subjecting  it  to  such 
a  degree  of  heat  as  to  cause  the  oxidation 
of  the  oil  only.  Plummcr  v.  Sargent,  120 
U.  S.  442,  30  L.  Ed.  737. 

The  claim  of  a  patent  for  the  telegraph 
was  as  follows:  "I  do  not  propose  to  limit 
myself  to  the  specific  machinery  or  parts 
of  machinery  described  in  the  foregoing 
specifications  and  claims;  the  essence  of 
my  invention  being  the  use  of  the  motive 
power  of  the  electric  or  galvanic  current, 
which  I-  call  electro-magnetism,  however 
developed,  for  making  or  printing  intelli- 
gible characters,  signs  or  letters  at  any 
distances,  being  a  new  application  of  that 
power,  of  which  I  claim  to  be  the  first 
inventor  or  discoverer."  Held,  that  the 
patentee  was  limited  to  the  particular 
thing  patented  and  discribed.  O'Reilly  v. 
Morse,  15  How.  62,  14  L.   Ed.  601. 

A  patent  for  a  fruit  drier  of  movable 
trajTS  the  outer  walls  of  which  constitute 
the  drying  house,  and  the  arrangement  in 
such  fruit  drier  with  such  trays  of  a  sus- 
pending device  ^connected  with  the  drier 
to  the  lowermost  tray,  so  as  to  raise  that 
tray,  with  all  those  above  it,  and  allow  the 
insertion  underneath  all  of  a  fresh  tray 
and  then  lower  the  trays,  and  couple  the 
suspending  device  again  to  the  tray  which 
is  at  the  bottom  being  one  for  mechanism 
and  not  for  a  process,  must  be  Limited  to 
the  mechanism  described  and  shown  in 
view  of  the  fact  that  movable  trays  the 
outer  walls  of  which  constitute  the  drying 
chambers   were   old   and   other   apparatus 


had  been  used  for  raising  and  suspending 
the  trays  for  the  purpose  of  inserting  other 
trays  underneath.  Gricr  v.  Wilt,  120  U. 
S.  412,  30  L.  Ed.  712. 

In  a  suit  for  infringement  of  a  process 
for  mixing  molten  metals  tapped  from 
blast  furnaces,  it  is  unnecessary  to  con- 
sider whether  a  claim  for  a  process  of 
mixing  molten  metals  would  be  void  if 
construed  to  include  the  products  of  cupola 
as  well  as  blast  furnaces,  when  the  specifi- 
cation, taken  in  connection  with  the  dis- 
claimer, which  describes  a  process  de- 
signed to  dispense  with  the  use  of  cupolas, 
shows  that  it  was  intended  to  include 
metal  tapped  from  blast  furnaces  and  was 
probably  intended  to  be  limited  to  that 
Carnegie  Steel  Co.  v.  Cambria  Iron  Co., 
185  U.  S.  403,  432,  46  L.  Ed.  968. 

Where  the  invention  in  a  patent  for  im- 
provements in  car  trucks  consists  in  turn- 
ing a  rigid  into  ar  floating  bolster  by  adding 
a  guide  plate  and  restmg  its  ends  upon 
springs  in  the  side  trusses,  if  there  were 
anything  more  in  this  than  mechanical 
skill,  or  the.  aggregation  of  familiar  de- 
vices each  operating  in  its  old  way,  to 
produce  an  aggregated  result,  it  was  in- 
vention of  such  a  limited  character  as  to 
require  a  narrow  construction.  McCarty 
V.  Lehigh  Valley  R.  Co.,  160  U.  S.  110, 
118,  40  L.  Ed.  358. 

Where  in  the  field  of  washboards  made 
of  sheet  metal,  with  the  surface  broken 
into  protuberances  formed  of  the  body 
of  the  metal,  so  as  to  make  a  rasping  sur- 
face, and  to  strengthen  the  metal  by  its 
form,  and  to  provide  channels  for  the 
water  to  run  off,  the  patentee  was  not  a 
pioneer,  the  invention  must  be  restricted 
to  the  form  shown  and  described  by  the 
patentee.  Duff  v.  Sterling  Pump  Co.,  107 
U.  S.  636,  639,  27  L.  Ed.  517. 

A  patent  for  an  "improvement  in  har- 
vesters" being  a  modified  combination  of 
old  features,  in  view  of  the  state  of  the 
art  and  of  the  special  limitation  put  upon 
it  on  the  requirement  of  the  patent  office, 
must  be  limited  to  the  special  construction 
and  arrangement  set  forth.  McCormick 
V.  Graham.  129  U.  S.  1,  32  L.  Ed.  593. 

Where  the  capacity  of  the  finger-beam 
to  "rise  and  fall  freely  at  either  end"  had 
been  used  for  many  years  in  mowing  and 
reaping  machines  and  it  was  also  old  to 
have  a  lever,  loosely  connected,  by  which 
the  driver  could  tip  up  the  front  edge  of  the 
finger-bar  arbitrarily  and  secure  it  so  that 
it  could  not  fall  below  the  inclination  at 
which  he  had  set  it,  although  it  was  left 
free  to  tip  up  further  automatically,  it  is 
apparent,  from  the  proceedings  of  the 
patent  office  on  an  application  for  an  im- 
provement in  harvesters  and  from  the 
terms  of  patentee's  specifications  and 
claims  as  granted,  that  the  intention  was 


Digitized  by 


Google 


PATENTS. 


227 


confirmed  by  what  the  patentee  said  when  he  was  making  his  application.  The 
understanding  of  a  party  to  a  contract  has  always  been  regarded  as  of  some  im- 
portance in  its  *interpretation.8^ 

9.  Construed  to  Embrace  Equivai^hnts. — The  exclusive  right  to  the  thing 
patented  is  not  secured,  if  the  public  are  at  liberty  to  make  substantial  copies  of  it, 
varying  its  forms  or  proportions.  And,  therefore,  the  patentee,  having  described 
his  invention,  and  shown  its  principles,  and  .claimed  it  in  that  form  which  most 
perfectly  embodies  it,  is,  in  contemplation  of  law,  deemed  to  claim  eyery  form 
in  which  his  invention  may  be  copied,  unless  he  manifests  an  intention  to  dis- 
claim some  of  those  forms.®^ 

10.  Construction  of  Patents  for  Combinations, — A  patent  for  a  combi- 
nation must  be  limited  to  the  particular  combination  of  elements  described  in  the 
<Jaim,®^  and  is  not  to  be  construed  as  securing  a  monopoly  for  any  of  the  con- 
stituent elements  thereof®^  or  for  a  combination  consisting  of  more®*  or  less** 
than  all  of  its  elements. 

11.  Paroi,  EviDiENCE. — While  extrinsic  evidence  is  admissible  for  the  purpose 


Xo  limit  the  modification  which  he  made  to 
the  particular  location  of  the  swivel-joint 
on  which  the  cross  wise  rocking  move- 
ment takes  place  and  to  the  rigid  arm  by 
inrhich  the  positive  rocking  of  the  finger- 
heam  in  both  directions  is  effected  and 
<rontrolled.  McCormick  v.  Graham,  129 
U.  S.  1,  14,  32  L.  Ed.  593. 

A  claim  for  an  improvement  in  har- 
vesters which  consists  of  "a  binding  arm, 
•capable  of  adjustment  in  the  direction  of 
the  length  of  the  grain,  in  combination 
•with  an  automatic  twisting  device"  must 
"be  restricted  to  the  devices  applied  to  ren- 
der the  binder  and  twister  adjustable  to 
the  varying  length  of  the  stalks  to  be 
l>ound,  for  although  not  anticipated  by 
earlier  patents,  such  a  state  of  art  was 
"brought  about  as  to  require  the  scope  of 
the  patent  to  be  closely  limited  to  the 
•devices  claimed.  Gordon  v.  Warder,  150 
U.  S.  47,  37  L.  Ed.  992. 

89.  Construction  of  patentee  adopted*^ 
Ooodyear  Dental  Vulcanite  Co.  v.  Davis, 
102  U.  S.  222,  227,  26  L.  Ed.  149. 

90.  Construction  to  embrace  equiva- 
lents.— ^Winans  v.  Denmead,  15  How.  330, 
14  L.  Ed.  717.  See  post,  "Use  of  Equiva- 
lents," XIII,  A,  2,  a,   (2),   (e). 

91.  Combination  limited  to  that  de-^ 
scribed. — ^Vance  v.  Campbell,  1  Black 
427,  17  L.  Ed.  168;  Schumacher  v.  Cornell, 
-96  U.  &  549,  554,  24  L.  Ed.  676;  Hubbell 
tr.  United  States,  179  U.  S.  77,  82,  45  L. 
Ed.  95;  Fay  v.  Cordesman,  109  U.  S.  408, 
27  L.  Ed.  979;  Shepard  v.  Carrigan,  116 
U.  S.  593,  29  L.  Ed.  723.  See  post,  "Com- 
binations,"  XIII,   A,   4,   d. 

A  claim  for  a  combination  of  several 
^devices,  so  combined  together  as  to  pro- 
duce a  particular  result,  is  not  good  as  a 
claim  for  "any  mode  of  combining  those 
devices  which  would  produce  that  result/' 
and  can  only  be  sustamed  as  a  valid  claim 
for  the  peculiar  combination  of  devices 
invented  and  described.  Case  v.  Brown,  2 
Wall.  320,  17  L.  Ed.  817;  Burr  v.  Duryec, 
%  Wall.  531,  553,  17  L.  Ed.  650. 

99.   Patent  for  combination  does  not  in- 


clude elements. — RoweU   v.   Lindsay,   113 
U.  S.  97,  28  L.  Ed.  906. 

The  patent  of  the  plaintiffs  is  for  a  com- 
bination only.  None  of  the  separate  ele- 
ments of  which  the  combination  is  com- 
posed are  claimed  as  the  invention  of  the 
patentee,  therefore  none  of  them  standing 
alone  are  included  in  the  monopoly  of  the 
patent.  Rowell  v.  Lindsay,  113  U.  S.  97, 
101,  28  L.  Ed.  906. 

93.  Combination  of  more  elements  than 
embraced  bj  patent. — Vance  v.  CampbelU 
1  Black  427,  17  L  Ed.  168;  Schumacher  v. 
Cornell,  96  U.  S.  549,  554,  24  L.  Ed.  676. 

94.  Combination  of  less  elements  than 
patent. — ^Water-Meter  Co.  v,  Desper,  101 
U.  a  332,  337,  25  L.  Ed.  1024;  Schumacher 
V.  Cornell,  96  U.  S.  549,  554,  24  L.  Ed.  676; 
Vance  v,  Campbell,  1  Black  427,  17  L.  Ed. 
168-  Fay  v,  Cordesman,  109  U.  S.  408,  27 
L.  Ed.  979;  Hubbell  v.  United  States,  179 
U.  S.  77,  82,  45  L  Ed.  95;  Shepard  v.  Car- 
rigan, 116  U.  S.  593,  29  L  Ed.  723. 

"Our  law  requires  the  patentee  to 
specify  particularly  what  he  claims  to  be 
new,  and  if  he  claims  a  combination  of 
certain  elements  or  parts,  we  cannot  de- 
clare that  any  one  of  these  elements  is 
immaterial."  Water-Meter  Co.  v,  Desper, 
101  U.  S.  332,  337,  25  L.  Ed.  1024. 

In  the  case  of  Fay  v.  Cordesman,  109  U. 
S.  408,  27  L.  Ed.  979,  it.  was  said  by  Mr. 
Justice  Blatchford,  who  delivered  the 
judgment:  "The  claims  of  the  patents 
sued  on  in  this  case  are  claims  for  com- 
binations. In  such  a  claim,  if  the  patentee 
specifies  any  element  as  entering  into  the 
combination,  either  directly  by  the  lan- 
guage of  the  claim,  or  by  such  a  refer- 
ence to  the  descriptive  part  of  the  specifi- 
cation as  carries  such  element  into  the 
claim,  he  makes  such  element  material  to 
the  combination,  and  the  court  cannot  de- 
clare it  to  be  immaterial.  It  is  his  prov- 
ince to  make  his  own  claim  and  his 
privilege  to  restrict  it.  If  it  be  a  claim  to 
a  combination,  and  be  restricted  to  speci- 
fied elements,  all  must  be  regardr^d  as  ma- 
terial,   leaving    open    only     the     question 
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of  explaining  the  terms  used  in  a  patent,^*  the  general  rule  that  parol  or  extrinsic 
evidence  is  inadmissible  for  the  purpose  of  varying  a  written  instrument  is 
applicable  to  patents,  and  correspondence  between  the  appplicatit  for  a  patent 
and  the  commissioner  of  patents  cannot  be  allowed  to  ^enlarge,  diminish,  or 
vary  the  language  of  a  patent  afterwards  issued.®* 

12.  Province  of  Court  and  Jury. — ^As  a  general  rule  the  construction  of  a 
patent  is  for  the  court.®^  But  when,  a  claim  does  not  point  out  and  designate  the 
particular  elements  which  compose  a  combination,  but  only  declares,  as  it  prop- 
erly may,  that  the  combination  is  made  up  of  so  much  of  the  described  ma- 
chinery as  effects  a  particular  result,  it  is  a  question  of  fact  which  of  the  described 
parts  are  essential  to  produce  that  result,  and  to  this  extent,  not  the  construction  of 
the  claim,  strictly  speaking,  but  the  application  of  the  claim,  should  be  left  to  the 


jury 


08 


Vm.    Reissue. 


A.  Deflnition  and  Nature. — ^A  reissue  is  in  the  nature  of  an  amendment 
for  the  purpose  of  giving  validity  and  effectiveness  to  an  inoperative  or  defective 
patent.»» 

B.  Power  to  Orant  Reissue. — By  statute,  power  is  now  expressly  con- 
ferred upon  the  commissioner  of  patents  to  allow  reissues  of  patents.^  And,, 
even  in  the  absence  of  any  statute  upon  the  subject,  it  has  held  that  a  reissue 
could  be  granted  by  the  proper  officer  of  the  government.* 

0.  Persons  Entitled  to  Reissue. — Reissues  may  be  granted  to  the  inventor 
or  his  assignee,*  but  it  is  the  duty  of  the  commissioner  to  decide  whether  the 


whether  an  omitted  part  is  supplied  by  an 
equivalent  device  or  instrumentality." 
Shepard  v.  Carrigan,  116  U.  S.  593,  697, 
29  L.  Ed.  723;  Hubbell  v.  United  States, 
179  U.  S.  77,  82,  45  L.  Ed.  95. 

95.  E^laining  terms  used. — Loom  Co. 
tr.  Higgins,  105  U.  S.  580,  26  L.  Ed.  1177. 

Expert  evidence. — See  post,  "Expert 
Evidence,"  XIII,  B,  5,  e,  (2). 

96.  Extrinsic  evidence  to  vary. — Good- 
year Dental  Vulcanite  Co.  v.  Davis,  102  U. 
S.  222,  227,  26  L.  Ed.  149.  See  the  title 
PAROL  EVIDENCE,  ante,  p.  12. 

97.  Province  of  court  and  jury. — Silsby 
V.  Foote,  14  How.  218,  225,  14  L.  Ed.  394; 
Coupe  V.  Royer,  155  U.  S.  565,  39  L.  Ed. 
263;  Heald  v.  Rice,  104  U.  S.  737,  26  U 
Ed.  910;  Miller  t/.  Eagle  Mfg.  Co.,  151  U. 
S.  186,  196,  38  L.  Ed.  121;  Powder  Co.  v. 
Powder  Works,  98  U.  S.  126,  134,  25  L. 
Ed.  77;  Bates  v.  Coe,  98  U.  S.  31,  38,  25 
I,.  Ed.  68;  Seymour  v,  Osborne,  11  Wall. 
616,  20  L.  Ed.  33^ 

In  construing  patents,  it  is  the  province 
of  the  court  to  determine  what  the  sub- 
ject matter  is  upon  the  whole  face  of  the 
specification  and  the  accompanying  draw- 
ings. Bates  V.  Coe,  98  U.  S.  31,  38,  25  L. 
Ed.  68. 

Whether  a  patent  is  for  a  process  or  a 
composition  is  especially  a  question  of 
construction,  and  is  for  the  court  to  de- 
cide; and  whether  a  patent  for  a  process 
is  the  same  invention  as  a  patent  for  a 
composition  is  certainly  a  mere  question 
of  law.  Powder  Co.  v.  Powder  Works,  98 
U.  S.  126,  134,  25   L.   Ed.  77. 

98.  Silsby  v,  Foote,  14  How.  218,  219, 
14  L.  Ed.  394. 

99.  Definition  and  nature* — Dobson   v. 


Lees,  137  U.  S.  258,  34  L.  Ed.  652;  Grant 
V,  Raymond,  6  Pet.  218,  8  L.  Ed.  376. 

1.  Power  of  commissioner  to  reissue. 
— Rev.  Stat.,  §  4916;  Seymour  v.  Osborne^ 
11  Wall.  516.  542,  20  L.  Ed.  33.  See,  also, 
Wilson  V,  Rousseau,  4  How.  646,  11  L. 
Ed.  1141;  Allen  v.  Culp,  166  U.  S.  501,  504,. 
41  L.  Ed.  1093;  Shaw  v.  Cooper,  7  Pet. 
292,  315,  8  L.  Ed.  689;  Read  v.  Bowman,  2 
Wall.  591,  17  L.  Ed.  812;  Bantz  v.  Frantz. 
105  U.  S.  160,  26  L.  Ed.  1013;  Russell  r. 
Dodge,  93  U.  S.  460.  23  L.  Ed.  973;  Ball 
V.  Langles,  102  U.  S.  128,  26  L.  Ed.  104; 
The  Corn-Planter  Patent,  23  Wall.  181, 
23  L.  Ed.  161. 

8.  In  absence  of  statute* — Grant  v.  Ray- 
mond, 6  Pet.  218,  8  L.  Ed.  376;  Shaw  v. 
Cooper,  7  Pet.  292,  310,  8  L.  Ed.  689;  Bat- 
tin  V.  Taggert,  17  How.  74,  82,  15  L.  Ed. 
87;  Wilson  v.  Rousseau,  4  How.  646,  685^ 
11  L.  Ed.  1141. 

3.  Persons  entitled  to  reissue. — Section 
13,  Patent  Act  of  1836;  Commissioner  of 
Patents  v.  Whiteley,  4  Wall.  522,  18  L. 
Ed.  335;  Rubber  Co.  v.  Goodyear,  9  Wall. 
788,  19  L.  Ed.  566. 

Assignee  of  part  of  -  patent. — Semble» 
that  an  applicant  for  a  reissue  of  a  pat- 
ent under  the  thirteenth  section  of  the 
Patent  Act  of  1836,  which  allows  a  reissue 
in  certain  cases  to  a  patentee  "and  in  case 
of  his  death  or  any  assignment  by  hin» 
made  of  the  original  patent,'*  vests  a  simi- 
lar right  ''in  his  executors,  administrators, 
or  assignees,"  must  be  an  assignee  of  the 
whole  interest  in  the  patent;  and  not  the 
assignee  of  a  sectional  interest  only.  Com- 
missioner of  Patents  v.  Whiteley,  4  Wall. 
522,  18  L.  Ed.  335. 
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interest  is  such  as  to  entitle  the  applicant  to  a  reissue.* 

D.  Grounds  for  Reissue — 1.  Nschssity  for  Patent  to  Be  Inoperativh 
OR  Invalid. — While,  in  order  to  obtain  a  reissue,  a  patent  must  be  inoperative  or 
invalid,*^  it  is  not  necessary  that  it  should  be  totally  inoperative  or  absolutely  void, 
but  it  is  sufficient  that  it  fails  to  secure  to  him  that  which  he  has  invented  and 
claimed.®    Indeed  a  reissue  may  be  had  to  cure  an  immaterial  error.'' 

2.  Necessity  for  Mistake,  Accident,  etc — In  order  to  have  a  reissue,  the 
error  or  defect  sought  to  be  cured  thereby  must  have  arisen  from  inadvertence, 
accident  or  mistake,  and  without  any  fraudulent  or  deceptive  intention.®  A  re- 
issue cannot  be  had  merely  to  correct  errors  of  judgment.* 


4.  Duty  of  commissioner  to  decide  on 
Interest  of  applicant. — Where  a  statute  di- 
rected the  commissioner  of  patents  to 
^rant  a  reissue  of  patents  in  certain  cases, 
to  "assignees,"  it  is  the  duty  of  the  com- 
missioner to  decide  whether  the  applicant 
is  an  assignee  with  such  an  Interest  as  en- 
titled him  to  a  reissue  within  the  meaning 
of  the  statutory  provision  on  the  subject. 
Commissioner  of  Patents  v.  Whiteley,  4 
Wall.  522,  18  L.  Ed.  335. 

5.  Patent  must  be  inoperative  or  in- 
valid.—Russell  V.  Dodge,  93  U.  S.  460,  23 
L.  Ed.  973;  Gill  v.  Wells,  22  Wall.  1,  19, 
22  L.  Ed.  699;  Eames  v,  Andrews,  122  U.  S. 
40,  30  I^.  Ed.  1064:  Burr  v.  Duryee,  1  Wall. 
531,  577,  17  L.  Ed.  650;  James  v,  Camp- 
bell, 104  U.  S.  356,  26  L.  Ed.  786. 

Mr.  Justice  Grier,  in  the  case  of  Burr 
V.  Duryee,  1  Wall.  531,  17  L.  Ed.  650,  says : 
**Thc  surrender  of  valid  patents,  and  the 
g^ranting  of  reissued  patents  thereon,  with 
expanded  or  equivocal  claims,  when  the 
original  was  clearly  neither  'inoperative 
nor  invalid,'  and  whose  speci6cation  is 
neither  'defective  nor  insufficient,'  is  a 
g^reat  abuse  of  the  privilege  granted  by 
the  statute,  and  productive  of  great  injury 
to  the  public."  James  v.  Campbell,  104 
U.  S.  356,  26  L.  Ed.  786. 

In  Russell  v.  Dodge,  93  U.  S.  460,  23 
L.  Ed.  973,  it  was  held  that  according  to 
the  provisions  of  the  statutes  in  reference 
to  reissues,  a  reissue  could  only  be  had 
where  the  original  patent  was  inoperative 
or  invalid.  Eames  v.  Andrews,  122  U.  S. 
40,  63,.  30  L.  Ed.  1064. 

6.  Patent  need  not  be  wholly  inopera- 
tive or  invalvL — Hobbs  v.  Beach,  180  U. 
S.   383,  394,  45  L.  Ed.  586. 

The  object  of  a  patentee  applying  for 
a  reissue  is  not  to  reopen  the  question  of 
the  validity  of  the  original  patent,  but  to 
rectify  any  error  which  may  have  been 
found  to  have  arisen  from  his  inadvert- 
ence or  mistake.  McCormick  Harvesting 
Machine  Co.  v.  Aultman,  169  U.  S.  606, 
610,  42  L.  Ed.  875. 

7.  Correction  of  immaterial  error. — Al- 
though an  error  is  not  such  as  to  impair 
the  patentee's  rights,  he  is  entitled  to 
secure  the  full  scope  of  his  invention  by 
a  reissue,  if  the  error  is  purely  an  inad- 
vertent one.  Hobbs  v.  Beach,  180  U.  S. 
383,  394,  45  L.  Ed.  586. 

8.  Error  most  have  arisen  from  acci- 
dent, mistake,  etc— Rev.  Stat,  §  4916;  Act 
of  1870;  Gill  V.  Wells,  22  Wall.  1,  15,  22 


L.  Ed.  699;  Eachus  v.  Broomall,  115  U. 
S.  429,  438,  29  L.  Ed.  419;  Morey  v.  Lock- 
wood,  8  Wall.  230,  240,  19  L.  Ed.  339; 
Shaw  V.  Cooper,  7  Pet.  292,  315,  8  L.  Ed. 
689;  Read  v.  Bowman,  2  Wall.  591,  17  L. 
Ed.  812;  Bantz  v.  Frantz,  105  U.  S.  160, 
26  L.  Ed.  1013;  McCormick  Harvesting 
Machine  Co.  v.  Aultman,  169  U.  S.  606, 
609,  42  L.  Ed.  875;  Eby  v.  King,  158  U.  S. 
366,  39  L.  Ed.  1018;  Yale  Lock  Mfg.  Co. 
V.  James,  125  U.  S.  447,  31  L.  Ed.  807; 
Coon  v.  Wilson,  113  U.  S.  268,  277,  28  L. 
Ed.  963;  Ives  v.  Sargent,  119  U.  S.  652,  30 
L.  Ed.  544;  Parker,  etc.,  Co.  v.  Yale  Clock 
Co.,  123  U.  S.  87,  31  L.  Ed.  100;  Yale  Lock 
Mfg.  Co.  V,  Berkshire  Nat.  Bank,  135  U. 
S.  342,  34  L.  Ed.  168;  Miller  v.  Brass  Co., 
104  U.  S.  350,  26  L.  Ed.  783;  Dunham  v. 
Dennison  Mfg.  Co.,  154  U.  S.  103,  38  L. 
Ed.  924;  Worden  v,  Searls,  121  U.  S.  14, 
30  L.  Ed.  853;  Manufacturing  Co.  v.  Lfidd, 
102  U.  S.  408,  26  L.  Ed.  184;  Matthews  v. 
Ironclad  Mfg.  Co.,  124  U..  S.  347,  31  L. 
Ed.  477;  Huber  v.  Nelson  Mfg.  Co.,  148 
U.  S.  270,  37  L.  Ed.  447;  Olin  v.  Timken, 
155  U.  S.  141,  39  L.  Ed.  100. 

A  reissue  cannot  be  allowed  unless  the 
imperfections  in  the  original  patent  arose 
without  fraud,  and  from  inadvertence,  ac- 
cident or  mistake.  Rev.  Stat.,  §  4916; 
Dobson  V,  Lees,  137  U.  S.  258,  265,  34  L. 
Ed.  652. 

There  must  be  a  real  bona  fide  mistake, 
inadvertently  committed.  Miller  v.  Brass 
Co.,  104  U.  S.  350,  355,  26  L.  Ed.  783. 

Where  the  description  and  claim  of  the 
original  specifications  were  entirely  suffi- 
cient to  cover  the  device,  and  no  inad- 
vertence, accident  or  mistake  is  shown,  a 
reissue  enlarging  the  original  claim  can- 
not be  allowed.  Worden  v.  Searls,  121  U. 
S.  14,  30  L.  Ed.  853. 

A  reissue  of  a  patent  not  defective,  or 
insufficient  in  the  original,  manifestly  ob- 
tained for  the  sole  purpose  of  securing  an 
enlarged  claim,  is  invalid.  Yale  Lock  Mfg. 
Co.  V.  Berkshire  Nat.  Bank,  135  U.  S.  342, 
378,  34  L.   Ed.  168. 

9.  Correction  of  errors  of  judgment. — 
Yale  Lock  Mfg.  Co.  v.  James,  125  U.  S. 
447,  463,  31  L.  Ed.  807;  Manufacturing  Co. 
V.  Ladd,  102  U.  S.  408,  26  L.  Ed.  184; 
Miller  v.  Brass  Co.,  104  U.  S.  350,  26  L. 
Ed.  783. 

An  error  of  judgment  may  be  corrected 
by  appeal.  Miller  v.  Brass  Co.,  104  U.  S. 
350,  26  L.  Ed.  783. 
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3.  Mistake  of  Patent  Office. — A  mistake  of  the  patent  office  in  too  nar- 
rowly restricting  a  claim  may  be  corrected  by  a  reissue. ^<^ 

E.  Defects  Remediable  by  Reissue — 1.  Defects  in  Specification. — ^A 
reissue  may  be  had  to  cure  defects  or  errors  in  the  specification,^^  or  to  remove 
ambiguity  or  obscurity  in  the  description  contained  therein. ^^  The  patentee  may 
be  permitted  to  redescribe  his  invention  and  to  include  in  the  description  and 
claims  of  the  patent  not  only  what  was  well  described  before,  but  whatever  else 
was  suggested  or  substantially  indicated  in  the  specification  or  drawings  which 
properly  belonged  to  the  invention  as  actually  made  and  perfected.^^ 

2.  Defects  in  Claim — a.  Right  to  Restate  Claim, — Where  a  patentee  has 
been  apprised  of  the  weak  points  in  his  prior  specification  and  claims,  it  is 
perfectly  competent  for  him  to  restate  them,  in  the  reissue,  provided  that  his 
patent  is  not  essentially  broadened  to  cover  intervening  devices.^* 

b.  Riffht  to  Restrict  or  Narrow  Claim, — A  reissue  may  also  be  had  for  the 
purpose  of  narrowing  a  claim.^^ 

c.  Right  to  Enlarge  or  Expand  Claim, — While  the  scope  of  the  original  in- 
vention cannot  be  enlarged  by  a  reissue,^®  a  reissue  may  be  had  for  the  purpose 


10.  Correcting  mistake  of  patent  office. 
— ^Where  a  claim  has  been  too  narrowly 
limited  through  an  erroneous  supposition 
that  prior  inventions  would  be  covered,  it 
is  the  right,  and,  as  it  would  seem,  the 
duty  of  the  commissioner,  upon  being 
satisfied  of  the  mistake,  to  grant  a  reis- 
sue with  an  amended  specification  and  a 
broader  claim.  Morey  v,  Lockwood,  8 
Wall.  230,  19  L.  Ed.  339.  See,  also.  Grant 
V.   Raymond,  6   Pet   218.  8   L.   Ed.   376. 

11.  Defects  in  specification. — Battin  v, 
Taggert,  17  How.  74,  15  L.  Ed.  37;  Top- 
liflf  V.  TopliflF,  145  U.  S.  156,  170,  36  L.  Ed. 
658;  Russell  v.  Dodge.  93  U.  S.  460,  463, 
23  L.  Ed.  973;  Collar  Co.  v.  Van  Dusen,  23 
Wall.  530,  557,  23  L.  Ed.  128;  Sesrmour  v. 
Osborne,  11  Wall.  516,  20  L.  Ed.  33; 
Eames  v.  Andrews,  122  U.  S.  40.  59,  30  L. 
Ed.  1064;  O'Reilly  v.  Morse,  15  How.  62, 
112,  14  L.  Ed.  601;  Gill  v.  Wells,  22  Wall. 
1,  15,  22  L.   Ed.  699. 

12.  Removal  of  ambiguity  or  obscurity. 
—James  v,  Campbell,  104  U.  S.  356,  370,  26 
L.  Ed.  786;  Russell  v.  Dodge,  93  U.  S.  460, 
23   L.   Ed.  973. 

A  defective  specification  may  be  ren- 
dered more  definite  and  certain  so  as  to 
embrace  the  claim  made,  or  the  claim  be 
so  modified  as  to  correspond  with  the 
specifications.  Russell  v.  Dodge,  93  U.  S. 
460,  463,  23  L,.  Ed.  973.  See,  also,  Eames 
V,  Andrews,  122  U.  S.  40,  30  L.  Ed.  1064. 

18.  Enlarging  specification  to  secure  in- 
vention.— Seymour  v,  Osborne,  11  Wall. 
516,  20  L.   Ed.  33. 

14.  Restating  claim. — Hobbs  v.  Beach, 
180  U.  S.  383,  396,  45  L.  Ed.  586. 

16.  Narrowing  claim. — Thomson  v. 
Wooster,  114  U.  S.  104,  29  L.  Ed.  105; 
Seymour  v.  Osborne,  11  Wall.  516,  545,  20 
L.  Ed.  33;  Gill  v.  Wells,  22  Wall.  1,  15,  22 
L.   Ed.   699. 

Corrections  may  be  made  in  the  descrip- 
tion, specification  or  claim  where  the  pat- 
entee has  claimed  as  new  more  than  he 
had  a  right  to  claim.  Seymour  v.  Os- 
borne, 11  Wall.  516,  545,  20  L.  Ed.  33. 


16.    Enlargement  of  scope  of  invention* 

— Mahn  v.  Harwood,  112  U.  S.  354,  28  L. 
Ed.  665;  Dunham  v.  Dennison  Mfg.  Co., 
154  U.  S.  103,  38  L.  Ed.  924;  Miller  v. 
Brass  Co.,  104  U.  S.  350,  26  L.  Ed.  783; 
Topliff  V,  Topliff,  145  U.  S.  156,  36  L.  Ed. 
658;  Huber  v.  Nelson  Mfg.  Co.,  148  U.  S. 
270,  37  L.  Ed.  447;  Leggett  v.  Standard 
Oil  Co.,  1'49  U.  S.  287,  37  L.  Ed.  737;  Cor- 
bin  Cabinet  Lock  Co.  v.  Eagle  Lock  Co.,. 
150  U.  S.  38,  37  L.  Ed.  989;  Hoffheins  v. 
Russell,  107  U.  S-  132,  27  L.  Ed.  332; 
Eames  v.  Andrews,  122  U.  S.  40,  30  L. 
Ed.  1064;  Eby  v.  King,  158  U.  S.  366,  3» 
L.  Ed.  1018;  Coon  v.  Wilson,  113  U.  S. 
268,  277,  28  L.  Ed.  963;  Gill  v.  Wells^2^ 
Wall.  1,  19,  22  L.  Ed.  699;  James  v.  Camp- 
bell, 104  U.  S.  356,  26  L.  Ed.  786;  Parker, 
etc.,  Co.  V,  Yale  Clock  Co.,  123  U.  S.  87, 
31  L.  Ed.  100;  Seymour  v.  Osborne,  11 
Wall.  516,  20  L.  Ed.  33;  Russell  v.  Dodge,. 
93  U.  S.  460,  23  L.  Ed.  973;  Yale  Lock 
Mfg.'  Co.  V.  James,  125  U.  S.  447,  31  L. 
Ed.  807;  Cornell  v.  Weidner,  127  U.  S. 
261,  264,  32  L.  Ed.  148;  Matthews  v.  Iron- 
clad Mfg.  Co.,  124  U.  S.  347.  351,  31  L. 
Ed.  477;  Farmers'  Friend  Mfg.  Co.  v. 
Challenge  Corn-Planter  Co.,  128  U.  S.  506, 
510.  32  L.  Ed.  529;  Wollensak  v,  Reiher, 
115  U.  S.  87,  96,  29  L.  Ed.  355;  Burr  r. 
Duryee,  1  Wall.  531,  17  L.  Ed.  650;  Manu- 
facturing Co.  V,  Ladd,  102  U.  S.  408,  26  L- 
Ed.  184;  Powder  Co.  v.  Powder  Works, 
98  U.  S.  126,  25  L.  Ed.  77;  Ball  v. 
Langles,  102  U.  S.  128,  26  L.  Ed.  104; 
Johnson  v.  Railroad  Co.,  105  U.  S.  539,  2^ 
L.  Ed.  1162;  Cochrane  v.  Badische,  etc.. 
Soda  Fabrik,  111  U.  S.  293,  28  L.  Ed. 
433;  Turner,  etc.,  Mfg.  Co.  v.  Dover 
Stamping  Co.,  Ill  U.  S.  319,  28  L.  Ed. 
442;  Gosling  z;.  Roberts,  106  U.  S.  39,  47, 
27  L.  Ed.  61;  Yale  Lock  Mfg.  Co.  v.  Sar- 
gent, 117  U.  S.  536,  29  L.  Ed.  954;  Mc- 
Murray  v.  Mallory,  111  U.  S.  97.  105,  29 
L.  Ed.  365;  Bantz  v.  Frantz,  105  U.  S.  160, 
26  L.  Ed.  1013;  Mathews  v.  Machine  Co.. 
105  U.  S.  54,  26  L.  Ed.  1022;  Manufactur- 
ing Co.  V.  Corbin,  103  U.   S.  786,  791,  26 


Digitized  by 


Google 


PATENTS, 


231 


of  enlarging  the  claim  so  as  to  embrace  what  the  patentee  really  invented  ;i^  in 
other  words,  the  patentee  may  perfect  but  not  enlarge  his  invention.^s  gut  xq 
warrant  new  and  broader  claims  in  a  reissue,  such  claims  must  not  be  merely 
suggested  or  indicated  in  the  original  specification,  drawings,  or  models,  but  it 
must  further  appear  from  the  original  patent  that  they  constitute  parts  or  por- 
tions of  the  invention  which  were  intended  or  sought  to  be  covered  or  secured 
by  such  original  patent.^®  The  decisions  are  unanimous  in  denying  reissues  ap- 
plied for  with  the  sole  purpose  of  enlarging  the  claim  so  as  to  cover  new  forms 
of  improvement,  or  new  devices,  made  by  other  inventors.^^ 


L.  Ed.  610;  The  Wood-Paper  Patent,  23 
Wall.  566,  568,  23  L.  Ed.  31;  Miller  v. 
Brass  Co.,  104  U.  S.  350,  26  L.  Ed.  783; 
Heald  v.  Rice,  104  U.  S.  737,  26  L.  Ed.  910; 
Wing  V,  Anthony,  106  U.  S.  142,  27  L.  Ed, 
110;  White  v.  Dunbar,  119  U.  S.  47,  52, 
30  L.  Ed.  303;  Freeman  v.  Asmus,  145  U. 
S.  226,  36  L.  Ed.  685.  See  post,  "Identity 
of  Invention,"  VIII,  G. 

17.  Enlarging  of  claims  so  as  to  secure 
patentee's  invention.^ — Corbin  Cabinet  Lock 
Co.  V.  Eagle  Lock  Co.,  150  U.  S.  38,  37  L. 
Ed.  989;  Seymour  v.  Osborne,  11  Wall. 
516,  20  L.  Ed.  33;  The  Corn-Planter  Pat- 
ent, 23  Wall.  181,  23  L.  Ed.  161;  Russell 
V.  Dodge,  93  U.  S.  460,  23  L.  Ed.  973; 
Rubber  Co.  v,  Goodyear,  9  Wall.  788,  19 
Lr.  Ed.  566;  Hobbs  v.  Beach,  180  U.  S.  383, 
45  L.  Ed.  586;  Eames  v.  Andrews,  122  U. 
S.  40,  30  L.  Ed.  1064;  Morey  v,  Lockwood, 
8  Wall,  230,  19  L.  Ed.  339;  TopliflF  v. 
TopliflF,  145  U.  S.  156,  36  L.  Ed.  658;  Ives 
V.  Sargent,  119  U.  S.  652,  30  L.  Ed.  544; 
Mahn  v.  Harwood,  112  U.  S.  354,  28  L. 
Ed.  665. 

The  claim  may  be  changed  to  corre- 
spond with  the  specification.  Russell  v. 
Dodge,  93  U.  S.  460,  23  L.  Ed.  973. 

A  reissue  may  be  had  to  meet  a  pos- 
sible construction  of  the  original  whereby 
the  patentee  would  be  precluded  from  a 
use  of  his  process  where  it  was  evidently 
intended  to  be  applied.  Eames  v.  An- 
drews, 122  U.  S.  40,  63,  30  L.  Ed.  1064. 

Reissues  for  things  contained  within  the 
machines  and  apparatus  described  in  the 
original  patents,  although  not  claimed 
therein,  are  valid.  The  Corn-Planter  Pat- 
ent, 23  Wall.  181,  23  L.  Ed.  161. 

Where  an  air-tight  connection  was  in- 
dispensible  to  the  operation  of  a  pump,  it 
was  implied  of  necessity  in  the  original 
specification,  as  much  so  as  if  it  had  been 
expressed,  and  there  was  no  enlargement 
of  the  invention  in  stating  the  fact  in  the 
reissued  specification.  Eames  v.  Andrews, 
122  U.   S.  40,  58,  30  L.  Ed.  1064. 

la.  Reissue  to  perfect,  not  to  enlarge. 
— Steinmetz  v.  Allen,  192  U.  S.  543,  551, 
48  L.  Ed.  555;  James  v.  Campbell,  104  U. 
S.  356,  26  L.  Ed.  786;  McCormick  Har- 
vesting Machine  Co.  v.  Aultman,  169  U. 
S.  606,  610,  42  L.  Ed.  875. 

19.  New  claims  must  be  suggested  as 
part  of  invention  by  original  claim Cor- 
bin Cabinet  Lock  Co.  v.  Eagle  Lock  Co., 
150  U.  S.  38,  37  L.  Ed.  989;  Seymour  v. 
Osborne,  11  Wall.  516,  544,  20  L.  Ed.  33; 
The  Corn-Planter  Patent,  23  Wall.  181,  23 


L.  Ed.  161;  Gill  v.  Wells.  22  Wall.  1,  32, 
22  L.  Ed.  699;  Huber  v.  Nelson  Mfg.  Co., 
148  U.  S.  270,  37  L.  Ed.  447;  Eames  v. 
Andrews,  122  U.  S.  40,  59,  30  L.  Ed.  1064; 
Russell  V.  Dodge,  93  U.  S.  460,  23  L.  Ed. 
973;  Hoskin  v.  Fisher,  125  U.  S.  217.  31 
L.  Ed.  759;  Parker,  etc.,  Co.  v.  Yale  Clock 
Co.,  123  U.  S.  87,  31  L.  Ed.  100;  Flower 
V.  Detroit,  127  U.  S.  563,  32  L.  Ed.  175. 

What  is  suggested  in  the  original  speci- 
fication, drawings,  or  patent  office  model 
is  not  to  be  considered  as  a  part  of  the 
invention  intended  to  have  been  covered 
by  the  original  patent,  unless  it  can  be 
seen  from  a  comparison  of  the  two  pat- 
ents that  the  invention  which  the  original 
patent  was  intended  to  cover  embraced 
the  things  thus  suggested  or  indicated  in 
the  original  specification,  drawings,  or 
patent  office  model,  and  unless  the  origi- 
nal specification  indicated  that  those  things 
were  embraced  in  the  invention  intended 
to  have  been  secured  by  the  original  pat- 
ent. Flower  v.  Detroit,  127  U.  S.  563,  571, 
32  L.  Ed.  175;  Parker,  etc.,  Co.  v.  Yale 
Clock  Co..  123  U.  S.  87,  31  L.  Ed.  100.  See, 
also.  Hoskin  v.  Fisher,  125  U.  S.  217,  31 
L.  Ed.  759. 

20.  Enlargement  embracing  improve- 
ments or  devices  of  other  mventors. — 
Hobbs  V.  Beach,  180  U.  S.  383,  45  L.  Ed. 
586;  Railway  Co.  v.  Sayles,  97  U.  S.  554, 
24  L.  Ed.  1053;  Eby  v.  King,  158  U.  S. 
366,  39  L.  Ed.  1018;  Dunham  v.  Dennison 
Mfg.  Co.,  154  U.  S.  103.  38  L.  Ed.  924; 
Gill  V.  Wells,  22  Wall.  1,  19,  22  L.  Ed.  699; 
Miller  v.  Brass  Co.,  104  U.  S.  350,  355,  26 
L.  Ed.  783;  Torrent  Arms  Lumber  Co.  v. 
Rodgers,  112  U.  S.  659,  28  L.  Ed.  842; 
Brown  v.  Davis,  116  U.  S.  237,  29  L.  Ed. 
659;  Turner,  etc.,  Mfg.  Co.  v.  Dover 
Stamping  Co.,  Ill  U.  S.  319,  28  L.  Ed.  442; 
Parker,  etc.,  Co.  v.  Yale  Lock  Co..  123 
U.  S.  87,  31  L.  Ed.  100;  Powder  Co.  v. 
Powder  Works,  98  U.  S.  126,  25  L.  Ed. 
77;  Clements  v.  Odorless,  etc.,  Co.,  109  U. 
S.  641,  27  L.  Ed.  1060;  Freeman  v.  Asmus, 
145  U.  S.  226,  36  L.  Ed.  685:  Coon  v,  Wil- 
son, 113  U.  S.  268,  28  L.  Ed.  963;  Electric 
Gas-Lighting  Co.  v.  Boston  Electric  Co., 
139  U.  S.  481,  35  L.  Ed.  250;  Newton  v, 
Furst.  etc.,  Co.,  119  U.  S.  373,  30  L.  Ed. 
442;  Ives  v.  Sargent.  119  U.  S.  652,  30  L. 
Ed.  544;  White  v.  Dunbar,  119  U.  S.  47, 
52.  30  L.  Ed.  303;  James  v.  Campbell,  104 
U.  S.  356,  26  L.  Ed.  786.  See  post.  "Iden- 
tity of  Invention."  VIII,  G. 

It  is  incompetent  for  a  patentee  to 
abandon  claims,  inoperative  by  reason  of 
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d.  Inclusion  of  Matters  Rejected,  Disclaimed  or  Omitted. — In  amplications 
for  a  reissue,  the  patentee  is  not  allowed  to  incorporate  claims  covering  what 
had  been  previously  rejected  upon  his  original  application,^!  or  disclaimed,** 
or  intentionally  omitted.*^ 

3.  Defects  or  Errors  in  Drawings. — ^A  reissue  may  be  had  for  the  purpose 
of  correcting  an  obvious  error  in  the  drawings.** 

r.  Application — 1.  Time  for  Application — a.  In  General. — The  length  of 


anticipation  and  to  reconstruct  his  patent 
in  the  reissue  in  order  to  hold  as  in- 
fringers others  who  have  entered  the  field 
relying  upon  his  original  patent  as  repre- 
senting what  he  claimed  as  his  own  in- 
vention. Eby  V.  King,  158  U.  S.  366,  374, 
39  L.  Ed.  1018. 

Congress  never  intended  that  a  patent 
which  was  valid  and  operative  should  be 
reissued  merely  to  afford  the  patentee  an 
opportunity  to  expand  the  exclusive  privi- 
leges which  it  secures,  to  enable  him  to 
suppress  subsequent  improvements  which 
do  not  conflict  with  the  invention  de- 
scribed in  the  surrendered  patent.  Gill  v. 
Wells,  22  Wall.  1,  19,  22  U  Ed.  699. 

To  uphold  a  reissue,  enlarging  the 
claims  and  altering  the  specifications 
throughout,  would  be  to  grant  a  new  and 
distinct  privilege  to  the  patentee  at  the  ex- 
pense of  innocent  parties  and  would  be 
inconsistent  with  the  whole  course  of  re- 
cent decisions  in  this  court.  Durham  v, 
Dennison  Mfg.  Co.,  154  U.  S.  103,  110,  38 
L.  Ed.  924. 

A  patent  for  a  collar  having  short  sec- 
tional bands  which  start  from  the  center 
of  the  collar  or  from  any  point  between 
the  center  and  the  ends,  will  not  support 
a  reissue  for  a  continuous  band,  or  for 
one  which  ignores  the  short  sectional 
bands,  where  the  collar  embraced  within 
the  reissue  would  interfere  with  those 
made  by  third  parties.  Coon  v.  Wilson,. 
113  U.  S.  268,  28  L.  Ed.  963. 

21.  Reissues  embracing  rejected  matter 
void— Bantz  v.  Frantz,  105  U.  S.  160,  26 
L.  Ed.  1013;  Heald  v.  Rice,  104  U.  S.  737, 
26  L.  Ed.  910;  Miller  v.  Brass  Co.,  104  U. 
S.  350,  26  ly.  Ed.  783;  James  v.  Campbell, 
104  U.  S.  356,  26  L.  Ed.  786;  Topliff  v.  Top- 
liff.  145  U.  S.  156,  36  L.  Ed.  658;  Corbin 
Cabinet  Lock  Co.  v.  Eagle  L/Ock  Co.,  150 
U.  S.  38,  43,  37  L.  Ed.  989;  Shepard  v. 
Carrigan,  116  U.  S.  593,  29  L.  Ed.  723; 
Dobson  V.  Lees,  137  U.  S.  258,  34  L.  Ed. 
652;  Leggett  v,  Avery,  101  U.  S.  256,  25 
L.  Ed.  865;  Mahn  v.  Harwood,  112  U.  S. 
354.  28  L.  Ed.  665;  Yale  Lock  Mfg.  Co.  v, 
Berkshire  Nat.  Bank,  135  U.  S.  342,  34  L. 
Ed.  168. 

Where  it  is  clear  that  the  claim  of  the 
reissue  is  not  covered  by  the  original  pat- 
ent, and  it  appears  that  before  the  issue 
of  the  latter  it  was  passed  upon  and  re- 
jected; was  withdrawn  and  erased  -an  in- 
terference was  dissolved  upon  condition 
of  the  amendment;  and  the  issue  of  the 
original  letters  was  predicated  upon  its 
abandonment,  there  is  no  room  for  the 
contention  that  there  was  any  inadver- 
tence, accident  or  mistake  in  the  premises. 


Dobson  V.  Lees,  137  U.  S.  258,  265,  34  L. 
Ed.  652. 

28.  Reissues  embracing  disclaimed  mat- 
ter void.— Leggett  v.  Avery,  101  U.  S.  256, 
25  L.  Ed.  865;  Goodyear  Dental  Vul- 
canite Co.  V,  Davis,  102  U.  S.  222,  26  L. 
Ed.  149;  Leggett  v.  Standard  Oil  Co.,  149 
U.  S.  287,  293,  37  L.  Ed.  737;  Beecher 
Mfg.  Co.  V.  Atwater  Mfg.  Co.,  114  U.  S. 
523,  29  L.  Ed.  232. 

Where,  on  the  surrender  of  Ictters-pat- 
■  ent,  a  disclaimer  of*  a  part  of  the  inven- 
tions described  in  them  is  filed  by  the  pat- 
entee in  the  patent  oflice,  and  reissued 
letters  are  granted  for  the  *  remainder, 
held,  that,  if  in  a  second  reissue  the  dis- 
claimed inventions  arc  embraced,  he  can- 
not sustain  a  bill  to  enjoin  the  infringe- 
ment of  them.  Leggett  v,  Avery,  101  U. 
S.  256,  25  L.  Ed.  865. 

23.  Matters  intentionally  omitted. — ^A 
reissue  cannot  be  permitted  to  enlarge  the 
claims  of  the  original  patent  by  including 
matters  once  intentionally  omitted.  "Ac- 
quiescence in  the  rejection  of  a  claim;  its 
withdrawal  by  amendment,  either  to  save 
the  application  or  to  escape  an  interfer- 
ence; the  acceptance  of  a  patent  contain- 
ing limitations  imposed  by  the  patent 
office,  which  narrow  the  scope  of  the  in- 
vention as  at  first  described  and  claimed; 
are  instances  of  such  omission.  Union 
Metallic  Cartridge  Co.  v.  United  States 
Cartridge  Co.,  112  U.  S.  624,  28  L.  Ed. 
828;  Shepard  v,  Carrigan,  116  U.  S.  593.  29 
L.  Ed.  723;  Roemer  v.  Peddie,  132  U.  S. 
313,  33  L.  Ed.  382;  Yale  Lock  Mfg.  Co.  v. 
Berkshire  Nat.  Bank,  135  U.  S.  342,  34  L. 
Ed.  168."  Dobson  v.  Lees,  137  U.  S.  258, 
265,  34  L.  Ed.  652. 

Assuming  that  a  claim  is  new  and  for 
a  patentable  combination,  and  that  the 
patentee  would  have  been  entitled  to  make 
It  in  his  application  for  his  original  patent, 
he  is  debarred  from  making  it  in  his  re- 
issue, where  such  a  claim  has  been  made 
and  abandoned.  Yale  Lock  Mfg.  Co.  v. 
Berkshire  Nat.  Bank,  135  U.  S.  342,  379, 
34  L.  Ed.  168. 

24.  Correction  of  error  in  drawings. — 
Hobbs  v.  Beach,  180  U.  S.  383,  45  L.  Ed. 
586. 

Where  a  reissue  of  a  patent  is  applied 
for  merely  to  correct  an  obvious  error  in 
one  of  the  drawings,  although  the  error  is 
not  such  as  to  impair  the  patentee's  rights 
under  his  original  designs,  he  is  entitled 
to  the  full  scope  of  his  invention,  and  if 
dissatisfied  with  the  drawings  as  they 
stand,  and  the  error  was  purely  an  inad- 
vertent one,  it  is  within  the  jurisdiction  of 
the  commissioner  of  patents  to  order  the 
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time  which  may  intervene  between  the  issuance  of  a  patent  and  the  application 
for  a  reissue  varies  with  the  circumstances.^^ 

b.  Reissue  to  Correct  Description. — The  correction  of  a  patent  by  means  of  a 
reissue,  where  it  is  invalid  or  inoperative  for  want  of  a  full  and  clear  description 
of  the  invention,  cannot  be  attended  with  such  injurious  results  as  follow  where 
the  reissue  seeks  an  enlargement  of  the  claim.  And  hence  a  reissue  may  be 
proper  in  such  cases,  though  a  longer  period  has  elapsed  since  the  issue  of  the 
original  patent^^ 

c  Reissue  Expanding  or  Enlarging  Claim. — Since  reissues  expanding  or  en- 
larging the  original  claim  may  be  attended  with  serious  consequences  to  the  pub- 
lic, the  rule  of  laches  is  much  more  strictly  applied  in  such  cases  than  where 
the  object  of  the  reissue  is  only  to  correct  a  mistake  in  the  description.^^  The 
circumstances  of  the  case  may  be  such  as  to  require  the  reissue  to  be  applied  for 
inmiediately,*®  and  the  lapse  of  two  years    will  ordinarily,^®    though  not  al- 


patent  to  be  reissued,  when  applied  for  in 
^ood  faith  and  with  a  design  only  of  secur- 
ing to  the  patentee  what  he  had  actually 
invented.  Hobbs  v.  Beach,  180  U.  S.  383, 
45  L.  Ed.  586. 

25.  Time  dependent  on  circumstances. — 
Yale  Lock  Mfg.  Co.  v.  Berkshire  Nat. 
Bank,  135  U.  S.  342,  34  L.  Ed.  168;  WoUen- 
sak  V.  Reiher,  115  U.  S.  96,  29  L.  Ed.  350; 
Mahn  v.  Harwood,  112  U.  S.  354,  28  L. 
Ed.  665;  Hartshorn  v.  Saginaw  Barrel 
Co.,  119  U.  S.  664,  30  h.  Ed.  539. 

No  precise  limit  of  time  can  be  fixed 
and  laid  down  for  all  cases.  If  the  speci- 
fication is  complicated  and  the  claim  in- 
volved, the  patentee  may  be  entitled  to 
greater  indulgence.  The  courts  will  ai- 
rways exercise  a  proper  liberality  in  favor 
of  the  patentee.  Mahn  v.  Harwood,  112 
XJ.  S.  354,  28  L.  Ed.  665. 

86.  Reissue  to  correct  description. — 
Miller  v.  Brass  Co.,  104  U.  S.  350,  355,  356, 
26   U    Ed.   783. 

27.  Rule  of  laches  strictly  applied  where 
reissue  seeks  to  enlarge  claims.-^Miller  v. 
Brass  Co.,  104  U.  S.  350,  355,  356,  26  L. 
Ed.    783. 

88.  Circumstances  may  require  imme- 
diate application^— Freeman  v.  Asmus,  145 
U.  S.  226,  36  L.  Ed.  685;  Miller  v.  Brass 
Co.,  104  U.  S.  350,  351,  26  L.  Ed.  783; 
Bantz  V.  Frantz,  105  U.  S.  160,  26  L.  Ed. 
1013;  Clements  v.  Odorless,  etc.,  Co.,  109 
U.  S.  641,  27  L.  Ed.  1060;  Wollensak  v. 
Reiher,  115  U.  S.  87,  96,  29  L.  Ed.  355; 
Mathews  v.  Machine  Co.,  105  U.  S.  54,  26 
L.   Ed.  1022. 

A  reissue  with  enlarged  claims  was  held 
invalid,  although  it  was  applied  for  within 
less  than  a  year  after  the  grant  of  the 
original  patent.  Freeman  v.  Asmus,  145 
U.  S.  226,  36  L.  Ed.  685. 

Where  the  defect  appears  upon  the  face 
of  the  patent,  the  reissue  must  be  applied 
for  immediately.  Miller  v.  Brass  Co.,  104 
U.  S.  350,  26  L.  Ed.  783;  Bantz  z/.  Frantz, 
105  U.  S.  160,  26  L.  Ed.  1013;  Clements  v. 
Odoriess,  etc.,  Co.,  109  U.  S.  641,  27  L. 
Ed.  1060;  Wollensak  v.  Reiher,  115  U.  S. 
96.   100,  29  L.  Ed.  350. 

Where  the  mistake  suggested  was 
merely  that  the  claim  was  not  as  broad  as 


it  might  have  been,  it  was  apparent  upon 
the  first  inspection  of  the  patent,  and 'if 
any  correction  was  desired,  it  should  have 
been  applied  for  immediately.  Miller  v. 
Brass  Co.,  104  U.  S.  350,  26  h.  Ed.  783. 

Where  the  specification  in  the  original 
patent  was  defective  or  insufficient  in 
claiming  a  combination  of  several  devices, 
instead  of  making  a  distinct  claim  for 
every  device  which  entered  into  the  com- 
bination, the  fact  was  instantly  discernible 
as  soon  as  the  patent  was  read.  There- 
fore, if  any  correction  was  desired,  it 
should  have  been  applied  for  immediately, 
lest  the  right  be  abandoned  and  lost  by 
unreasonable  delay.  Bantz  v.  Frantz,  105 
U.  S.  160,  26  L.  Ed.  1013. 

89.  Two  3rears  delay  as  a  bar. — Mahn  v, 
Harwood,  112  U.  S.  354,  28  L.  Ed.  665; 
Miller  v.  Brass  Co.,  104  U.  S.  350,  26  L. 
Ed.  783;  Wollensak  v.  Reiher,  115  U.  S. 
96,  29  U  Ed.  350;  Ives  v.  Sargent,  119  U. 
S.  652,  30  L.  Ed.  544;  Wollensak  v,  Sar- 
gent, 151  U.  S.  221,  228,  38  L.  Ed.  137; 
Topliflf  V.  Topliff,  145  U.  S.  156,  170,  36 
L.  Ed.  658;  Johnson  v.  Railroad  Co.,  105 
U.  S.  539,  547,  26  L.  Ed.  1162;  Hoskin  v. 
Fisher,  125  U.  S.  217,  222,  31  L.  Ed.  759. 

Special  circumstances  are  required  to 
excuse  a  delay  of  two  years.  Mahn  v, 
Harwood,  112  U.  S.  354,  28  L.  Ed.  665; 
Ives  v.  Sargent,  119  U.  S.  652,  30  L.  Ed. 
544;  Wollensak  v.  Reiher,  115  U.  S.  96,  29 
I,.  Ed.  350. 

In  Topliflf  V.  TopliflF,  145  U.  S.  156,  165, 
36  L.  Ed.  658,  a  reissue,  applied  for  within 
five  months  and  as  soon  as  the  mistake 
was  discovered  and  before  any  rights  in 
favor  of  third  persons  could  be  reasonably 
expected  to  have  attached,  was  held  valid. 

Where  a  reissue  expands  the  claims  of 
the  original  patent,  and  it  appears  that 
there  was  a  delay  of  two  years,  or  more, 
in  applying  for  it,  the  delay  invalidates  the 
reissue,  unless  accounted  for  and  shown 
to  be  reasonable.  Hoskin  v.  Fisher,  125 
U.  S.  217,  222,  31  L.  Ed.  759;  Wollensak 
V.  Reiher,  115  U.  S.  96,  29  L.  Ed.  350. 

When  an  injunction  bill  sets  out  or  ex- 
hibits both  the  original  and  the  reissued 
patent,  and  it  appears  from  inspection  that 
the  sole  object  of  the  reissue  was  to  en- 
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ways,*^  be  treated  as  evidence  of  an* abandonment  of  the  new  matter  to  the  public 
to  the  same  extent  that  a  failure  by  the  inventor  to  apply  for  a  patent  within  two 
years  from  the  public  use  or  sale  of  his  invention  is  regarded  by  the  statute  as  con- 
clusive evidence  of  an  abandonment  of  the  patent  to  the  public.  Certainly  a 
patentee  will  not  be  allowed  to  wait  until  other  inventors  have  produced  new 
forms  of  improvement  and  then,  with  the  new  light  thus  acquired,  under  pre- 
tense of  an  inadvertence  or  mistake,  apply  for  such  an  enlargement  of  his  claim 
as  to  embrace  these  new  forms.^^  , 

A   Reissue   Narrowing   Claim. — Where   in   the   original   patent   the   patentee 


large  and  expand  the  claims  of  the  original, 
and  that  a  delay  of  two  or  more  years  has 
taken  place  in  applying  for  the  reissue, 
not  explained  by  special  circumstances 
showing  it  to  be  reasonable,  the  question 
of  laches  is  a  question  of  law  arising  on 
the  face  of  the  bill,  which  avails  as  a  de- 
fense, upon  a  general  demurrer  for  want 
of  equity.  Wollensak  v.  Reiher,  115  U.  S. 
96,  101,  29  L.  Ed.  350. 

A  reissue  applied  for  after  nearly  four 
years,  must  be  regarded  as  void,  so  far 
as  the  new  and  expanded  claims  are  con- 
cerned, the  delay  being  unreasonable  and 
inexcusable.  Mahn  v,  Harwood,  112  U.  S. 
354,  363,  28  L.  Ed.  665. 

In  Johnson  v.  Railroad  Co.,  105  U.  S. 
539,  547,  26  L.  Ed.  1162,  the  patent  was 
issued  in  1857,  and  at  the  expiration  of 
the  original  term  of  fourteen  years  an  ex- 
tension of  seven  years  was  granted,  and 
a  reissue  was  applied  for  after  a  lapse  of 
fifteen  years,  and  it  was  held,  upon  the 
authority  of  Miller  v.  Brass  Co.,  104  U. 
S.  350,  26  L.  Ed.  783,  that  if  the  patentee 
had  the  right  to  a  reissue  if  applied  for  in 
reasonable  time,  he  had  lost  it  by  his  un- 
reasonable delay.  Topliff  v.  Topliff,  145 
U.  S.  156,  167,  36  L.   Ed.  658. 

In  the  case  of  Miller  v.  Brass  Co.,  104 
U.  S.  350,  26  L.  Ed.  783,  a  reissue  with  ex- 
panded claims  was  applied  for  fifteen 
years  after  the  original  patent  was 
granted.  It  was  held  to  be  manifest  upon 
the  face  of  the  patent  that  the  suggestion  . 
of  inadvertence  and  mistake  was  a  mere 
pretense,  or,  if  not  a  pretense,  that  the 
mistake  was  so  obvious  as  to  be  instantly 
discernible  on  the  opening  of  the  patent, 
and  the  right  to  have  it  corrected  was 
abandoned  and  lost  by  unreasonable  de- 
lay. Topliflf  V.  Topliflf,  145  U.  S.  156,  166, 
36  L.  Ed.  658. 

30.  Lapse  of  two  years  not  always  con* 
elusive.— Topliff  v,  Topliflf,  145  U.  S.  156. 
36  L.  Ed.  658;  Thomson  v.  Wboster, 
114  U.  S.  104,  29  ly.   Ed.   105. 

The  fact  that  a  reissue  was  applied  for 
and  granted  fourteen  years  after  the  orig- 
inal is  strongly  presumptive  of  unreason- 
able delay,  but  may  be  susceptible  of 
explanation.  Thomson  v.  Wooster,  114  U. 
S.  104,  114,  29  L.  Ed.  105. 

31.  Reissue  embracing  intervening  in- 
ventions.— Miller  v.  Brass  Co.,  104  U.  S. 
350,  355,  26  L.  Ed.  783;  Eby  v.  King,  158 
U.  S.  366,  374,  39  L.  Ed.  1018;  Torrent 
Arms  Lumber  Co.  v.  Rodgers,  112  U.  S. 
659,  28  L.  Ed.  842;  Railway  Co.  v.  Sayles, 


97  U.  S.  554,  24  L.  Ed.  1053;  Hobbs  v. 
Beach,  180  U.  S.  383,  396,  45  L.  Ed.  586; 
Brown  v,  Davis,  116  U.  S.  237,  29  L.  Ed. 
659;  Turner,  etc.,  Mfg.  Co.  v.  Dover 
Stamping  Co.,  Ill  U.  S.  319,  28  L.  Ed. 
442;  Parker,  etc.,  Co.  v,  Yale  Clock  Co., 
123  U.  S.  87,  31  L.  Ed.  100;  Powder  Co.  v. 
Powder  Works,  98  U.  S.  126,  25  L.  Ed.  77; 
Clements  v.  Odorless,  etc.,  Co.,  109  U.  S. 
641,  27  L.  Ed.  1060;  Freeman  v.  Asmus,  145 
U.  S.  226,  36  L.  Ed.  685;  Coon  v.  Wilson,  113 
U.  S.  268,  28  L.  Ed.  963;  Electric  Gas- 
Lighting  Co.  V.  Boston  Electric  Co.,  139 
U.  S.  481,  35  L.  Ed.  250;  Newton  v.  Furst, 
etc.,  Co..  119  U.  S.  373,  30  L.  Ed.  442;  Ives 
V,  Sargent,  119  U.  S.  652,  30  L.  Ed.  544; 
White  V.  Dunbar,  119  U.  S.  47,  52,  30  L. 
Ed.   303. 

The  privilege  of  reissue  was  not  given 
in  order  that  the  patent  may  be  rendered 
more  expansive  and  therefore  more  avail- 
able for  the  suppression  of  all  other  in- 
ventions. James  v.  Campbell,  104  U.  S. 
356,  26  L.  Ed.  786;  Railway  Co.  v.  Sayles, 
97  U.  S.  554,  24  L.  Ed.  1053;  Hobbs  v. 
Beach,  180  U.  S.  383,  396,  45  L.  Ed.  586; 
Eby  V.  King,  158  U.  S.  366,  39  L.  Ed.  1018; 
Dunham  v.  Dennison  Mfg.  Co.,  154  U.  S. 
103,  38  L.  Ed.  924;  Gill  v.  Wells,  22  WalL 
1,   19,   22   L.   Ed.   699. 

The  omission  to  claim  features  whose 
existence  is  apparent  on  the  face  of  the 
patent,  is  a  dedication  of  them  to  the 
public,  and/ a  reissue  in  revocation  of  such 
dedication  cannot  be  availed  of  to  the 
prejudice  of  the  rights  of  4he  public. 
Clements  v.  Odorless,  etc.,  Co.,  109  U.  S- 
641,   27    L.    Ed.    1060. 

lit,  by  actual  inadvertence,  accident,  or 
mistake,  innocently  committed,  the  claim 
does  not  fully  assert  or  define  the  patent- 
ee's right  in  the  invention,  specified  in 
the  patent,  a  speedy  application  for  its 
correction,  before  adverse  rights  have 
accrued,  may  be  granted.  James  v.  Camp- 
bell, 104  U.   S.   356,  371,  26  L.  Ed.  786. 

Three  months. — In  Coon  v.  Wilson,  113 
U.  S.  268,  28  L.  Ed.  963,  a  reissue  was 
applied  for  only  a  little  over  three  months 
after  the  original  patent  was  granted, 
but  the  patentee  had  waited  until  the  de- 
fendants produced  their  device  and  then 
applied  for  such  enlarged  claims  as  to 
embrace  this  device,  which  was  not  cov- 
ered by  the  claim  of  the  original  patent, 
and  it  was  apparent  from  a  comparison 
of  the  two  patents  that  the  application 
for  a  reissue  was  made  merely  to  enlarge 
the  scope   of  the  original,  and  a  reissue 


Digitized  by 


Google 


PATENTS. 


235 


claimed  as  his  own  invention  more  than  he  had  a  right  to  claim  as  new,  the  mis-, 
take  may  be  corrected  at  any  time.*^ 

e.  Excuses  for  Delay. — ^The  fact  that  the  applicant  followed  the  advice  of  a 
solicitor  is  no  excuse  for  unreasonable  delay  in  applying  for  a  reissue.^^ 

f.  Burden  of  Proof  as  to  Reasonableness  of  Time. — The  party  seeking  a  re- 
issue after  a  delay  prima  facie  unlawful,  must  account  for  the  delay  and  show 
it  to  be  reasonable.** 

g.  Reasonableness  of  Time  a  Question  of  Law. — ^The  question  whether  delay 
in  appl3ring  for  a  reissue  of  a  patent  has  been  reasonable  or  unreasonable  is  a 
question  of  law  for  the  determination  of  the  court.*^ 

2.  Form  and  Requisites. — The  application  for  a  reissue  should  set  forth 
facts  entitling  the  patentee  to  a  reissue.*® 

3.  Filing  Appucation. — Where  an  applicant  for  reissue  of  a  patent  has 
done  all  in  his  power  to  make  his  application  effectual — ^has  filed  his  application 
with  the  acting  commissioner  and  paid  the  requisite  amount  of  fees — ^the  ap- 
plication is  to  be  considered  as  properly  before  the  commissioner.**^ 

O.  Identity  of  Invention — 1.  Generai.  Rule. — While  a  claim  which  is 
too  narrow  may  be  enlarged  or  extended  by  a  reissue  in  case  of  accident,  in- 
advertence or  mistake,  where  the  rights  of  third  parties  have  not  intervened, 
it  is  well  settled  that  a  reissue  cannot  be  granted  for  an.  invention  different 
from  that  embraced  within  the  original  claim.** 


was  accordingly  denied.  Topliff  v.  Top- 
US,  145  U.  S.  156,  169,  36  L.  Ed.  658. 

A  delay  of  less  then  a  year  held  to  bar  a 
reissue  with  claims  enlarged  to  embrace 
intervening  inventions.  Freeman  v.  As- 
mus,   145   U.   S.  226,  36   L.   Ed.   685. 

Five  years. — A  reissue  is  void  where  ap- 
plication is  not  made  until  five  years  after 
the  date  of  the  original  patent  and  not 
until  another  invention  had  made  a  sub- 
stantial advance  in  the  art,  which  the 
assignee  of  the  original  patent  desired  to 
include  in  the  monopoly  of  his  patent  and 
sought  to  accomplish  this  by  its  reissue. 
Torrent  Arms  Lumber  Co.  v.  Rodgers,  112 
U.  S.  659,  28  L.  Ed.  842. 

£leven  3rear8. — A  claim  in  a  reissued 
patent  is  invalid  where  the  application  for 
the  reissue  was  made  nearly  eleven  years 
after  the  original  patent  was  granted,  and 
after  machines  eflFecting  the  shifting  by 
other  means  than  a  rotating  crankshaft 
had  gone  into  use  subsequently  to  the 
date  of  the  original  patent,  and  no  suffi- 
cient excuse  is  given  for  the  laches  and 
delay.  Brown  v.  Davis,  116  U.  S.  237,  251, 
29  L.  Ed.  659. 

Fifteen  years. — Where  one  has  rested 
supinely  until  the  use  of  an  improvement 
has  become  universal,  and  then,  after  a 
lapse  of  fifteen  years,  attempts  by  a  re- 
issue to  extend  his  patent  to  cover  it, 
held  that  even  if  the  patentee  had  the 
right  to  a  reissue  if  applied  for  in  season- 
able time,  he  had  lost  it  by  his  laches  and 
unreasonable  delay.  Miller  v.  Brass  Co., 
104  U.  S.  350,  26  L.  Ed.  783. 

38.  Reissue  narrowing  claim. — Thomson 
V.  Wooster,  114  U.  S.  104,  115,  29  L.  Ed. 
105. 

38.  Advice  of  solicitor  no  excuse. — 
Dobson  V.  I^ees,  137  U.  S.  258,  34  L.  Ed. 
«52;  Wollensak  v.  Sargent,  151  U.  S.  221, 


229.  38  L.  Ed.  137;  Ives  v.  Sargent,  119  U. 
S.    652,   30    L.    Ed.   544. 

34.  Burden  of  proof  as  to  reasonableness 
of  time,— Wollensak  v.  Reiher,  115  U.  S. 
96,  101,  29  L.  Ed.  350;  Hoskin  v.  Fisher, 
125  U.  S.  217.  222,  31  L.  Ed.  759. 

Grant  by  patent  office  does  not  explain 
delay. — The  action  of  the  patent  office  in 
granting  a  reissue,  and  deciding  that,  from 
special  circumstances  shown,  it  appeared 
that  the  applicant  had  not  been  guilty  of 
laches  in  applying  for  it,  is  not  sufficient 
to  explain  a  delay  in  the  application  which 
otherwise  appears  unreasonable  and  to 
constitute  laches.  Hoskin  v.  Fisher,  125 
U.  S.  217,  222,  31  L.  Ed.  759;  Wollensak 
V.  Reiher,  115  U.  S.  96,  29  L.  Ed.  350. 

85.  Reasonableness  of  time  a  question 
of  law.— Hoskin  v.  Fisher,  125  U.  S.  217, 
222,  31  L.  Ed.  759;  Wollensak  v.  Reiher, 
115  U.  S.  96,  29  L.  Ed.  350;  Miller  v.  Brass 
Co.,  104  U.  S.  350,  356,  26  L.  Ed.  783; 
Topliflf  V.  Topliff,  145  U.  S.  156,  171,  36  L. 
Ed.  658. 

The  court  cannot  substitute  the  decision 
of  the  patent  pffice  upon  that  question  for 
its  own.-  Wollensak  v.  Reiher,  115  U.  S. 
96.  101,  29  L.  Ed.  350. 

86.  Form  and  requisites. — Eby  v.  King, 
158  U.  S.  366,  370,  39  L.  Ed.  1018. 

Oath  to  application. — See  Freeman  v. 
Asmus,  145  U.  S.  226,  36  L.  Ed.  685. 

87.  Filing  of  application. — Commissioner 
of  Patents  v.  Whiteley,  4  Wall.  522,  18 
L.   Ed.   335. 

38.  Necessity  for  identity  of  invention. 
—James  v.  CampbeU,  104  U.  S.  356,  26  L. 
Ed.  786;  Miller  v.  Brass  Co.,  104  U.  S. 
350,  26  L.  Ed.  783;  Mahn  v.  Harwood,.  112 
U.  S.  354,  28  L.  Ed.  665;  Wollensak  v. 
Reiher,  115  U.  S.  96,  29  L.  Ed.  350;  Leg- 
gett  V.  Standard  Oil  Co.,  149  U.  S.  287, 
292,  37  L.  Ed.  737;  Morey  v.  L^ockwood,  8 
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2.  Adding  New  Essentiai.  Elements. — A  reissue  which  embraces  as  es- 
sential elements  thereof  features  not  mentioned  in  the  original  patent,  is  void 
because  for  a  different  invention.** 


Wall.  230,  19  L,  Ed,  339;  Topliff  v,  Top- 
liff,  145  U.  S.  156,  36  L.  Ed.  658:  Eames 
V.  Andrews,  122  .U.  S.  40,  30  L.  Ed.  1064; 
Johnson  v.  Railroad  Co.,  105  U.  S.  539,  26 
L.  Ed.  1162;  Torrent  Arms  Lumber  Co.  v. 
Rodgers,  112  U.  S.  659,  28  U  Ed.  842; 
Pattee  Plow  Co.  v.  Kingman,  129  U.  S. 
294,  32  L.  Ed.  700;  Battin  v.  Taggert,  17 
How.  74,  83,  15  L.  Ed.  37;  Seymour  v, 
Osborne,  11  Wall.  516,  544,  20  L.  Ed.  33; 
The  Wood-Paper  Patent,  23  Wall.  566,  23 
L.  Ed.  31;  Parker,  etc.,  Co.  v,  Yale  Clock 
Co.,  .123  U.  S.  87,  31  L.  Ed.  100;  Russell 
V.  Dodge,  93  U.  S.  460,  23  L.  Ed.  973;  Gill 
V.  Wells,  22  Wall.  1,  22  L.  Ed.  699;  Wing 
V.  Anthony,  106  U.  S.  142,  147,  27  L.  Ed. 
110;  Powder  Co.  v.  Powder  Works,  98  U. 
S.  126,  25  L.  Ed.  77;  Ball  v,  Langles,  102 
U.  S.  128,  26  h.  Ed.  104;  Moffitt  v.  Rogers, 
106  U.  S.  423,  27  L.  Ed.  76;  Marsh  v.  Sey- 
hiour,  97  U.  S.  348,  349,  24  L.  Ed.  963; 
Heald  v.  Rice,  104  U.  S.  737,  26  L.  Ed. 
910;  Johnson  v.  Railroad  Co.,  105  U.  S. 
539,  26  L.  Ed.  1162;  Bantz  v.  Frantz,  105 
U.  S.  160,  26  L.  Ed.  1013;  Burr  v,  Duryee, 

I  Wall.  531,  17  L.  Ed.  650;  Garneau  v, 
Dozier,  102  U.  S.  230,  26  L.  Ed.  133;  Manu- 
facturing Co.  V.  Ladd,  102  U.  S.  408,  413. 
26  L.  Ed.  184;  Ives  v,  Sargent,  119  U.  S. 
652,  662,  30  L.  Ed.  544;  Freeman  v.  Asmus, 
145  U.  S.  226,  36  L.  Ed.  685;  Coon  v.  Wil- 
son, 113  U.  S.  268,  28  L.  Ed.  963;  Reedy  v. 
Scott,  23  Wall.  352,  365,  23  L.  Ed.  109; 
Collar  Co.  v.  Van  Dusen,  23  Wall.  530,  23 
L.  Ed.  128;  Union  Metallic  Cartridge  Co. 
V.  United  States  Cartridge  Co.,  112  U.  S. 
624,  28  L.  Ed.  828;  Corbin  Cabinet  Lock 
Co.  V.  Eagle  Lock  Co.,  150  U.  S.  38,  37  L. 
Ed.  989. 

89.  Adding  essential  elements  to  origi- 
nal.— James  v.  Campbell,  104  U.  S.  356,  26 
L.  Ed.  786;  Johnson  v.  Railroad  Co.,  105 
U.  S.  539,  26  L.  Ed.  1162;  Mathews  v. 
Machine  Co.,  105  U.  S.  54,  26  L.  Ed.  1022; 
McMurray  z/.  Mallory,  111  U.  S.  97,  105, 
28  L.  Ed.  365;  Hartshorn  v.  Saginaw  Bar- 
rel Co.,  119  U.  S.  664,  30  L.  Ed.  539;  White 
V.  Dunbar,  119  U.  S.  47,  30  L.  Ed.  303; 
Coon  V.  Wilson,  113  U.  S.  268,  28  L.  Ed. 
963;  Russell  v.  Dodge,  93  U.  S.  460,  23  L. 
Ed.  973;  Dunham  v,  Dennison  Mfg.  Co., 
154  U.  S.  103,  38  L.  Ed.  924;  Flower  v, 
Detroit,  127  U.  S.  563,  571,  32  L.  Ed.  175; 
Union  Metallic  Cartridge  Co.  v.  United 
States  Cartridge  Co.,  112  U.  S.  624,  28  L. 
Ed.  828;  McCormick  Harvesting  Machine 
Co.  V,  Aultman,  169  U.  S.  606,  610,  42  L. 
Ed.' 875;  Steinmetz  v.  Allen,  192  U.  S.  543, 
651,  48  L.  Ed.  555;  Seymour  v.  Osborne, 

II  Wall.  516,  20  L.  Ed.  33;  Garneau  v, 
Dozier,  102  U.  S.  230,  C6  L.  Ed.  133;  Ball 
V.  Langles,  102  U.  S.  128,  26  L.  Ed.  104; 
Ives  V.  Sargent,  119  U.  S.  652,  30  L.  Ed. 
644;  Gardner  v.  Herz,  118  U.  S.  180,  30 
L.  Bd.  158;  Hoffheins  v.  Russell,  107  U. 
S.  132,  27  L.  Ed.  332;  Collar  Co.  v.  Van 


Dusen,  23  Wall.  530,  23  L.  Ed.  128;  Parker, 
etc.,  Co.  V,  Yale  Clock  Co.,  123  U.  S.  87, 
31  L.  Ed.  100;  Powder  Co.  v.  Powder 
Works,  98  U.  S.  126,  25  L.  Ed.  77;  Gill  v. 
Wells,  22  Wall  1,  22  L.  Ed.  699;  Topliff 
V.  Topliff,  145  U.  S.  156,  166,  36  L.  Ed. 
658;  Corbin  Cabinet  Lock  Co.  v.  Eagle 
Lock  Co.,  150  U.  S.  38,  37  L.  Ed.  989. 
.  The  purpose  of  a  reissue  is  to  render 
effectual  the  actual  invention  for  which 
the  original  patent  should  have  been 
granted,  not  to  introduce  new  features. 
Collar  Co.  v.  Van  Dusen,  23  Wall.  530,  23 
L.   Ed.  128. 

When  a  patent  fully  and  clearly,  with- 
out ambiguity  or  obscurity,  describes  and 
claims  a  specific  invention,  complete  in 
itself,  so  tha't  it  cannot  be  said  to  be  in- 
operative or  invalid  by  reason  of  a  defect- 
ive or  insufficient  specification,  a  reissue 
cannot  be  had  for  the  purpos.e  of  expand- 
ing and  generalizing  the  claim  so  as  to 
make  it  embrace  an  invention  not  de- 
scribed and  specified  in  the  original.  James 
V.  Campbell,  104  U.  S.  356,  370,  26  L.  Ed. 
780. 

Where  it  appears  perfectly  obvious  that 
the  patentee  has  embraced  in  the  reissued 
patent  several  matters  of  supposed  inven- 
tion different  from  and  additional  to  the 
invention  which  formed  the  subject  of  the 
original  patent,  this  addition  to  the  patent 
is  no  part  of  the  original  invention,  and 
cannot  lawfully  be  embraced  in  the  reis- 
sue, and  the  claim  for  it  is  therefore  void. 
James  v.  Campbell,  104  U.  S.  356,  374,  26 
L.  Ed.  786. 

Where  in  the  reissued  patent  several  of 
the  devices  essential  to  the  combination 
described  in  the  original  patent  arc  left 
out  and  a  separate  claim  made  for  the 
parts  which  remain,  and  to  these  parts  a 
new  and  essential  function  is  given,  which 
they  could  not  perform  under  the  original 
patent,  and  it  is,  therefore,  perfectly  clear 
that  the  second  claim  of  the  reissued  pat- 
ent was  not  covered  by  the  original  pat- 
ent, since  it  describes  another  device 
.  operating  in  a  different  way  and  for  a  dif- 
ferent purpose,  the  reissue  is  void.  John- 
son V.  Railroad  Co.,  105  U.  S.  539,  546,  26 
L.  Ed.  1162.^ 

Interpolations  in  a  reissued  patent  of 
new  features  or  ingredients  or  devices, 
which  were  neither  described,  suggested, 
nor  substantially  indicated  in.  the  original 
specifications,  drawings,  or  patent  office 
model,  are  not  allowed.  Seymour  v.  Os- 
borne, 11  Wall.  516,  20  L.  Ed.  33. 

Parol  testimony  as  to  the  scope  of  an 
original  invention,  is  not  allowable  on  an 
application  for  a  reissue  as  the  basis  of 
interpolation  of  new  matter.  Seymour  v. 
Osborne,  11  Wall.  516,  20  L.  Ed.  33. 

When  the  original  {wtent  for  an  im- 
provement in  lamps  claimed  among  other 
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3.  Omission  op  Esskntiai.  Elements  op  Originai.. — Upon  a  like  princi- 
ple, a  reissue  which  omits  one  or  more  of  the  essential  features  of  the  original 
patent  is  void.*^ 


things  a  double  dome  without  a  chimney, 
a  reissue,  claiming  a  single  dome  with  a 
chimney,  is  void,  being  not  only  obviously 
for  a  different  thing,  but  for  the  very  thing 
which  the  patentee  professed  to  dispense 
with.  Miller  v.  Brass  Co.,  104  U.  S.  350, 
26  L.  Ed.  783. 

Stamping  device^ — In  a  patent  for  a 
stamping  implement,  the  elasticity  of  the 
blottmg  material  being  a  distinctive  fea- 
ture, and  the  language  amounting  to  an 
express  disclaimer  of  solid  metal,  any 
claim  in  the  reissued  patent  which  can  be 
construed  to  embrace  a  blotter  made  of 
metal  is  void.  James  v,  Campbell,  104  U. 
S.  356.  26  L.  Ed.  786. 

Lock. — ^Where  the  claim  of  the  original 
patent  is  for  a  lock  as  such,  while  the  first 
claim  of  the  reissue  is  for  a  combination 
of  that  lock  with  something  not  claimed 
as  an  element  in  the  original  patent,  this 
being  a  departure  from  the  original  claim 
not  warranted  by  an3rthing  appearing  in 
the  original  specification,  the  first  claim 
of  the  reissue  is  void.  Corbin  Cabinet 
Lock  Co.  V,  Eagle  Lock  Co.,  150  U.  S. 
38,  42,  37  L.  Ed.  989. 

A  patent  for  a  method  of  preserving 
sluimps  by  canning,  the  claim  of  which 
provided  for  placing  a  textile  fabric  be- 
tween the  can  and  its  contents,  will  not 
support  a  reissue  providing  for  interpos- 
ing an  enveloping  material  between  the 
can  and  the  shrimps.  White  v,  Dunbar, 
119  U.  S.  47,  49.  30  L.  Ed.   303. 

A  reissued  patent  for  a  shade  roller  the 
specification  of  which  states  that  the  roller 
is  so  constructed  that  the  spring  will  re- 
main locked  when  the  roller  as  a  whole  is 
removed  from  the  brackets,  is  void  where 
the  original  patent  is  entirely  silent  as  to 
this  feature.  Hartshorn  r.  Saginaw  Bar- 
rel Co.,  119  U.  S.  664,  30  L.  Ed.  539. 

Soldering  irons.— Where  the  original 
claim  of  a  patent  for  soldering  irons  was 
for  one  having  a  circular  disk  at  the  bot- 
tom, fitting  the  cap,  and  a  recess  in  its 
underside,  the  soldering  being  done  while 
the  cap  was  totally  under  the  iron  ^nd  out 
of  sight,  a  reissue  so  broad  as  to  em- 
brace all  soldering  irons,  even  such  as 
may  be  adjusted  radially  to  fit  all  sizes 
of  caps,  cannot  be  sustained.  McMurray 
V,  Mallory,  111  U.  S.  97,  105,  28  L.  Ed. 
365. 

Tag— Envelope— In  Dunham  v,  Deni- 
son  Mfg.  Co.,  154  U.  S.  103,  110,  38  L.  Ed. 
924,  it  IS  held  that  a  reissued  patent  for  a 
combined  tag  and  envelope,  which  expands 
the  original  patent  for  an  envelope  with  an 
end  flap  covering  its  side  so  as  to  include 
an  envelope  with  a  flap  of  any  size  or 
shape,  is  invalid. 

Frost  jackets  for  hydrants. — Where  the 
odginal  invention  was  a  jacket,  or  casing, 
whose  top  was  enclosed  and  covered  by  a 


flange  projecting  from  the  hydrant,  which 
effectually  prevented  the  removal  of/  the 
jacket  without  removing  the  hydrant  also, 
and  which  caused  the  hydrant  to  be  raised 
when  the  jacket  was  lifted  by  the  frost, 
and  in  the  reissued  patent  nothing  is  said 
of  this  arrangement  of  the  top  of  the 
jacket,  and  the  claims  ignored  it  alto- 
gether, and  the  reissue  covered  a  jacket 
'  such  as  described  and  claimed  in  a  late 
patent  to  another  person,  which  slides 
like  a  sleeve  over  the  hydrant  at  top  as 
well  as  bottom,  it  was  held  that  the  reis- 
sue was  not  only  for  a  broader  claim  made 
many  years  after  the  original  was  granted, 
but  was  for  a  different  invention,  and 
could  not  be  sustained.  Mathews  v.  Ma- 
chine Co.,  105  U.  S.  54,  58,  26  L.  Ed.  1022. 

40.  Omission  of  essential  elements  of 
original.— Olin  v.  Timken,  155  U.  S.  141, 
147,  39  I^.  Ed.  100;  Mahn  v,  Harwood,  112 
U.  S.  354,  28  L.  Ed.  665;  Mathews  v.  Iron- 
clad Mfg.  Co.,  124  U.  S.  347,  351,  31  L.  Ed. 
477;  Miller  v.  Brass  Co.,  104  U.  S.  350,  26 
L.  Ed.  783;  Heald  v.  Rice,  104  U.  S.  737, 
26  L.  Ed.  910;  Russell  v.  Dodge,  93  U.  S. 
460,  23  L.  Ed.  973;  Cornell  v,  Weidner, 
127  U.  S.  261,  264,  32  L.  Ed.  148;  Pattee 
Plow  Co.  V,  Kingman,  129  U.  S.  294,  32  L. 
Ed.  700;  Johnson  v.  Railroad  Co.,  105  U. 
S.  539,  26  L.  Ed.  1162;  Torrent  Arms  Lum- 
ber Co.  V.  Rodgers,  112  U.  S.  659,  28  L. 
Ed.  842;  Ruber  v.  Nelson  Mfg.  Co.,  148 
U.  S.  270,  292,  37  L.  Ed.  447;  Eames  v. 
Godfrey,  1  Wall.  78,  17  L.  Ed.  547;  Burr 
V,  Duryee,  1  Wall.  531,  17  L.  Ed.  650; 
Case  V,  Brown,  2  Wall.  320,  17  L.  Ed.  817; 
Gould  V.  Rees,  15  Wall.  187,  21  L.  Ed. 
39;  Gill  V,  Wells,  22  Wall.  1.  22  L.  Ed. 
699;  Fuller  v.  Yentzer,  94  U.  S.  288,  24  L. 
Ed.  103;  Powder  Co.  t/.  Powder  Works, 
98  U.  S.  126,  25  L.  Ed.  77;  Leggett  v. 
Avery,  101  U.  S.  256,  25  L.  Ed.  865;  James 
V,  Campbell,  104  U.  S.  356,  26  L.  Ed.  786; 
Coon  r.  Wilson,  113  U.  S.  268,  28  L.  Ed. 
963;  Parker,  etc.,  Co.  v.  Yale  Clock  Co., 
123  U.  S.  87,  31  L.  Ed.  100;  Electric  Gas- 
Lighting  Co.  V,  Boston  Electric  Co.,  139 
U.  S.  481,  35  L.*  Ed.  250;  Topliff  t/.  Top- 
liff,  145  U.  S.  156,  36  L.  Ed.  658;  Prouty 
V.  Draper,  16  Pet.  336,  341,  10  L  Ed.  985; 
Brookes  v.  Fiske,  15  How.  212,  219,  14  L. 
Ed.  665;  Reckendorfer  v,  Faber,  92  U.  S. 
347,  23  L.  Ed.  719;  'Railway  Co.  v.  Sayles, 
97  U.  S.  554,  24  L.  Ed.  1053;  Water-Meter 
Co.  V.  Desper,  101  U.  S.  332,  25  L.  Ed. 
1024. 

Where  the  original  patent  and  the  first 
issue  of  a  patent  for  a  bung  bush  were 
distinctly  limited  to  a  bushing  having  a 
notch  to  aid  in  forcing  it  into  place,  by 
means  of  a  wrench,  the  second  reissue,  ob- 
tained nearly  seven  years  later,  for  a 
bushing  without  any  such  notch,  is  a 
unwarrantable  enlargement  of  the  sup- 
posed invention,  which,  according  to  the 
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4.  Substitution  of  Essential  Elements — z.  In  General. — A  reissue  whidi 
substitutes  another  and  different  element  for  one  of  the  essentials  of  the  orig- 
inal is  void,  being  for  a  different  invention.*  ^ 

b.  Substitution  of  Equivalents. — As  a  general  rule,  an  equivalent  cannot  be 
substituted  in  a  reissue  for  an  essential  element  of  the  original  patent,  though 
perhaps  this  may  be  done  where  it  would  be  competent  for  the  court  to  decide 
as  a  matter  of  law  that  the  substituted  element  is  an  equivalent  for  the  one 
withdrawn*  2 

5.  Change  in  Reissue  op  Combinations. — A  combination  cannot  be  re- 


new well-settled  law,  renders  the  issue 
void.  Cornell  v.  Weidner,  127  U.  S.  261, 
264,    32    L.    Ed.    148. 

Where  the  patent  was  for  a  process  of 
treating  bark  tanned  lamb  or  sheep  skin 
by  means  of  a  compound,  in  which  heated 
fat  liquor  was  an  essential  ingredient,  and 
a  change  was  made  in  the  original  specifi- 
cation, by  eliminating  the  necessity  of 
using  the  fat  liquor  in  a  heated  conciition, 
and  making,  in  the  new  specification,  its 
use  in  that  condition  a  mere  matter  of  con- 
venience, and  by  inserting  an  independent 
claim  for  the  use  of  fat  liquor  in  the  treat- 
ment of  leather  generally,  the  character 
and  scope  of  the  invention,  as  originally 
claimed,  were  held  to  be  so  enlarged  as 
to  constitute  a  different  invention.  Rus- 
sell V,  Dodge,  93  U.  S.  460,  23  U  Ed.  973. 

Where,  in  the  original  patent,  the  in- 
vention is  stated  to  consist,  among  other 
things  of  a  combination  of  a  straw-feed- 
ing attachment  with  the  furnace  door  of 
a  return  flue  steam  boiler  for  the  use  of 
straw  alone  as  a  fuel,  a  reissue  is  void 
which  abandons  the  claim  for  the  boiler 
itself  and  describes  the  invention  as  for 
a  particular  mode  of  using  it,  with  straw 
as  a  fuel,  by  means  of  an  attachment  to  the 
furnace  door  for  that  purpose.  Heald  v. 
Rice,  104  U.  S.  737,  26  L.  Ed.  910. 

Where  the  original  patent  shows  a  de- 
vice for  turning  logs  upon  their  axes 
when  placed  upon  the  carriage  of  a  saw- 
mill and  a  reissue  describes  a  device 
adopted,  not  only  to  turn  logs  on  their 
axes,  but  to  roll  them  from  place  to  place, 
by  the  omission  of  the  knees  for  holding 
the  logs  in  place  and  by  a  change  in  the 
location,  movement  and  effect  of  the 
toothed  bar,  the  reissue  is  void,  since  it 
covers  a  different  invention.  Torrent 
Arms  Lumber  Co.  v.  Rodgers,  112  U.  S. 
659.  28  L.    Ed.  842. 

Where  a  person  obtained  a  patent  for 
a  sanitary  closet,  including  as  an  essential 
element  of  the  claim,  a  flushing  chamber, 
and  subsequently  applied  for  a  reissue  for 
the  purpose  of  eliminating  that  chamber, 
it  was  held  that  this  could  not  be  done. 
Huber  v.  Nelson  Mfg.  Co.,  148  U.  S.  270, 
37  L.  Ed.  447.  See,  also,  Olin  v,  Timken, 
155  U.  S.  141,  147,  39  L.  Ed.  100. 

A  claim  of  a  reissue  for  an  improvement 
in  cultivators  must  be  held  to  have  been 
illegally  expanded,  where  a  feature  of  the 
original  which  constituted  an  element  of 
the  invention  has  been  omitted,  with  the 
effect     of     enlarging    the  claim.     Pattec 


Plow  Co.  V.  Kingman,  129  U.  S.  294,  298, 
32  L.   Ed.  700. 

In  a  driven  well  patent,  the  effect  of  an 
amendment,  omitting  the  words  "where 
no  rock  is  to  be  penetrated"  contained  in 
the  original  speciftcation  and  claim,  is  not 
to  enlarge  the  scope  of  the  patent  so  as 
to  cover  by  the  reissued  patent  the  proc- 
ess of  driven  wells  whether  rock  is  to 
be  penetrated  or  not,  where  the  obvious 
purpose  of  the  amendment  was  to  meet  a 
possible  construction  of  the  original 
whereby  the  patentee  would  be  pre- 
cluded from  the  use  of  his  process  where 
it  was  evidently  intended  to  be  applied^ 
simply  because  one  or  more  strata  of  rock 
had  to  be  penetrated  in  the  process  of 
driving.  Earaes  v.  Andrews,  122  U.  S.  40, 
30  L.  Ed.  1064. 

41.  Substitution  of  essential  elements. — 
Olin  V.  Timken,  155  U.  S.  141,  39  L.  Ed 
100;  Gill  V,  Wells,  22  Wall.  1,  2,  22  L.  Ed. 
699. 

A  patentee  cannot  legally  surrender  a 
patent  for  an  invention  consisting  of  a 
combination  of  old  ingredients,  and  amend 
the  descriptive  parts  of  the  specification 
by  striking  out  the  entire  description  of 
one  of  the  ingredients  of  the  combination 
and  inserting  in  lieu  thereof  a  full  descrip- 
tion of  several  other  devices,  without  any 
allegation  that  they  are  the  equivalents  of 
the  one  whose  description  is  stricken  out. 
Gill  V.  Wells,  22  Wall.  1,  2,  22  L.  Ed.  699. 

As  the  patent  for  an  improvement  in 
springs  for  vehicles  originally  stood,  the 
connection  of  the  cross  springs  was  an 
essential  element  of  the  claim.  Since  the 
original  patent  makes  no  reference  to  an 
alternative  construction,  the  insertion  of 
the  word  "preferably"  for  the  first  time  in 
the  reissue  is  an  expansion  of  the  inven- 
tion described  in  the  original  patent,  and 
so  invalidates  the  reissue.  Olin  v,  Timken, 
155  U.  S.  141,  146,  39  L.  Ed.  100. 

4SL  Substitution  of  equivalents. — Gill  v. 
Wells,  22  Wall.  1,  29,  22  L.  Ed.  699. 

Perhaps  a  spring  for  a  lever  to  produce 
power,  or  a  weight  for  a  spring  to  pro- 
duce pressure,  are  such  well-known  equiva- 
lents as  to  be  substituted  without  objec- 
tion. Gill  V.  Wells,  22  Wall.  1,  29,  22  L. 
Ed.  .699. 

The  court  could  seldom  or  never,  in  a 
suit  at  law,  undertake  to  determine  with- 
out a  jury  whether  a  particular  ingredient 
substituted  in  a  reissue  was  or  was  not 
known  at  the  date  of  the  original  patent  Sis 
a  proper  subsitute  for  the  one  withdrawn. 
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issued  so  as  to  contain  a  smaller  number  of  elements,^^    nor  for  the  elements 
separately,**  nor  for  the  combination  and  for  each  of  its  elements.**^ 

6.  Patent  for  Machine  Reissued  as  Process. — Where  the  original  patent 
was  for  a  machine,  a  reissue  claiming  a  process  is  invalid.*^ 

7.  Patent  for  Process  Reissued  as  CoMPOSiTioN.^-And  where  the  origi- 
nal patent  was  taken  out  for  a  process,  the  reissue  will  not  cover  a  composition 
unless  it  be  the  result  of  the  process.**^ 

8.  Patent  for  Process  Reissued  for  Both  Process  and  Product, — But 
where  a  new  process  produces  a  new  substance,  the  invention  of  the  process  is 
the  same  as  the  invention  of  the  substance,  and  a  patent  for  the  one  may  be 
reissued  so  as  to  include  both.*® 

9.  Evidence  of  Identity — 2l.  Presumptions, — A  reissue  is  prima  facie  to  be 
presumed  to  be  for  the  same  invention  as  is  the  original  patent.** 


Gill  V,  Wells,  22  Wall.  1,  30,  22   L.  Ed. 
699. 

4a.  Reissue  of  combination  claiming 
fewer  elements.— Gill  r.  Wells,  22  Wall. 
l,-22  L.  £d.  699;  Johnson  v.  Railroad  Co., 
105  U.  S.  539,  547,  26  L.  Ed.  1162;  Ruber 
V.  Nelson  Mfg.  Co.,  148  U.  S.  270,  37  U 
Ed.    447. 

A  complete  description  was  given  in  the  , 
original  patent  of  the  combination  of  the 
four  parts  which  constituted  the  "cham- 
ber or  tunnel,"  and  that  patent  did  not 
contain  the  slightest  evidence  that  the  pat- 
entee ever  made  any  other  combination 
than  that  of  all  the  four  parts  which  to- 
grether  form  this  "tunnel  or  chamber." 
Held,  that  in  such  case,  even  if  the  pat- 
entee had  subsequently  discovered  that  he 
could  accomplish  a  new  and  useful  result 
by  a  combination  of  some  of  the  several 
parts  included  in  this  "tunnel  or  cham- 
ber," he  could  not  surrender  and  reissue 
his  patent  for  this  combination  of  a  smaller 
number  of  the  ingredients,  because  the  re- 
issued patent  in  that  event  would  not  be 
for  the  same  invention  as  the  surrendered 
original.  Gill  v.  Wells.  22  Wall.  1,  22  U 
£d.   699. 

44.  Johnson  v.  Railroad  Co.,  105  U.  S. 
539,  546.  26  L-  Ed.  1162;  Mathews  v.  Ma- 
chine Co.,  105  U.  S.  54.  26  h.  Ed.  1022; 
Bantz  V.  Frantz,  105  U.  S,  160,  26  h.  Ed. 
1013. 

45.  Combination  reissued  as  patent  for 
combination  and  elements  thereof. — Gage 
V.  Herring,  107  U.  S.  640,  27  L.  Ed.  601; 
Mathews  v.  Machine  Co.,  105  U.  S.  54,  26 
L.  Ed.  1022. 

46.  Machine  or  process. — ^James  v, 
Campbell,  104  U.  S.  356,  26  L.  Ed.  786; 
Hcald  V.  Rice,  104  U.  S.  737,  26  L.  Ed.  910; 
Wing  V.  Anthony,  106  U.  S.  142,  27  L.  Ed. 
110;  Eachus  v.  Broomall,  115  U.  S.  429, 
29  L.  Ed.  419. 

Letters-patent  for  a  machine  cannot  be 
reissued  for  the  purpose  of  claiming  the 
process  of  operating  that  class  of  ma- 
chines; because,  if  the  claim  for  the  proc- 
ess is  anything  more  then  for  the  use 
of  the  particular  machine  patented,  it  is 
for  a  different  invention.  Tames  v.  Camp- 
bell, 104  U.  S.  356,  26  L.  Ed.  786;  Heald  v. 
Rice,  104  U.  S.  737,  26  L.  Ed.  910;  Wing 
V.  Anthony,  106  U.  S.  142,  27  L.  Ed.  110. 


Where  it  is  apparent  on  the  face  of  a 
patent  for  a  machine,  or  by  contemporary 
records,  that  no  such  inadvertence,  acci- 
dent or  mistake,  as  claimed  in  a  reissue  of 
it,  could  have  occurred,  an  expansion  of 
the  claim  to  cover  »  process  cannot  be  al- 
lowed or  sustained.  James  v.  Campbell, 
104  U.  S.  356,  371,  26  L.  Ed.  786. 

An  original  claim  was  for  a  mechanism; 
namely,  "a  plate-holder  in  combination 
with  the  frame  in  which  it  moves,  con- 
structed and  operating  in  the  manner  and 
for  the  purpose"  set  forth  in  the  specifi- 
cation. The  claim  of  the  reissued  patent 
was  plainly  for  a  process;  namely,  "the 
bringing  of  the  different  portions  of  a 
single  plate,  or  several  smaller  plates, 
successively  into  the  field  of  the  lens  of 
the  camera,  substantialljr  in  the  manner 
and  for  the  purpose  specified."  Held,  the 
reissue  was  void.  Wing  v,  Anthony,  106 
U.  S.  142,  145,  27  L.  Ed.  110. 

Where  the  original  patent  was  for  a 
machine  and  the  patentee  claimed  in  the 
reissue  a  process,  because  "the  process 
would  cover  more  than  a  mere  machine," 
the  reissue  is  invalid.  Eachus  v.  Broom- 
all,  115  U.  S.  429,  438,  29  h.  Ed.  419. 

47.  Process  or  composition. — Powder 
Co.  V.  Powder  Works,  98  U.  S.  126,  25  L. 
Ed.  77;  Wing  v.  Anthonv,  106  U.  S.  142, 
27  U  Ed.  110:  James  v.  Campbell,  104  U. 
S.  356,  26  L.  Ed.  786. 

Original  letters  for  a  process  will  not 
support  reissued  letters  for  a  composition, 
unless  it  is  the  result  of  the  process,  and 
the  invention  of  the  one  involves  the  in- 
vention of  the  other.  Powder  Co.  v. 
Powder  Works,  98  U.  S.  126,  25  L.  Ed. 
77;  Wing  v.  Anthony,  106  U.  S.  142,  146, 
27  L.  Ed.  110. 

Letters  granted  for  certain  processes 
of  exploding  nitroglycerine  will  not  suo- 
port  reissued  letters  for  a  composition  of 
nitroglycerine  and  gunpowder  or  other 
substances,  even  though  the  original  appli- 
cation claimed  the  invention  of  the  process 
and  the  compound.  They  are  distinct  in- 
ventions. Powder  Co.  v.  Powder  Works, 
98  U.  S.  126,  25  L.  Ed.  77. 

48.  Patent  for  process  reissued  as  proc- 
ess and  product. — ^James  v.  Campbell^  104 
U.  S.   356,  377,  26  L.  Ed.  786. 

48.    Presumption  as  to  identity. — Klein 
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b.  Admissibility. — ^The  original  patent  is  relevant  evidence  upon  the  question 
whether  the  reissue  is  for  the  same  invention  as  the  original,'^  and  should  be 
introduced  where  the  question  of  identity  is  involved.^^  Where  both  or  either 
of  the  claims  or  specifications  contain  technical  terms  or  terms  of  art,  the  court 
may  hear  the  testimony  of  scientific  witnesses  to  aid  the  court  in  coming  to  a 
correct  conclusion.*^^ 

10.  Province  of  Court  and  Jury. — Whether  the  reissued  patent  is  for  the 
same  invention  as  the  original  is  a  question  pi  fact  for  the  jury,^^  unless  the 
question  of  the  identity  of  the  reissued  and  original  patent  can  be  determined 
from  a  comparison  of  the  face  of  the  patents  when  it  is  ordinarily  one  for  the 
court.*** 

H.  Surrender  of  Original  on  Reissue. — Prior  to  1870,  the  surrender  of  a 
patent  was  a  legal  cancellation  of  it  and  no  rights  could  afterwards  be  asserted 
upon  it,^**  and  the  patentee,  by  merely  disclaiming  all  the  changes  made  in  a  re- 
issue, could  not  revive  the  original.***    To  obviate  the  injustice  to  inventors  oc- 


V.  Russell,  19  Wall.  433,  22  L.  Ed.  116; 
Smith  V.  Goodyear,  Dental  Vulcanite  Co., 
93  U.  S.  486,  23  L.  E4.  952;  Thompson  v. 
Wooster,  114  U.  S.  104,  29  L.  Ed.  105; 
Clark  V,  Wooster,  119  U.  S.  322,  326,  30 
L.  Ed.  392;  O'Reilly  v.  Morse,  15  How.  62, 
14  L.  Ed.  601;  Seymour  t;.  Osborne,  11 
Wall.  516,  544,  20  L.  Ed.  33;  Bates  v.  Coe, 
98  U.  S.  31,  25   L.  Ed.  68. 

50.  Original  patent  relevant  evidence. — 
Oregon  Imp,  Co.  v.  Excelsior  Coal  Co., 
132  U.  S.  215,  33  L.  Ed.  344. 

51.  Eureka  Co.  v.  Bailey  Co.,  11  Wall. 
488,  492,  20  L.  Ed.  209;  Clark  v.  Wooster, 
119  U.  S.  322,  326,  30  L,.  Ed.  392;  Thom- 
son V.  Wooster,  114  iT.  S.  104,  29  L.  Ed. 
105;  Oregon  Imp.  Co,  v.  Excelsior  Coal 
Co.,  132  U.  S.  215,  33  L.  Ed.  344. 

52.  Examination  of  experts. — Seymour 
V,  Osborne,  11  Wall.  516,  546,  20  L.  Ed.  33. 

58.  Province  of  court  and  jury.^ — Battin 
V.  Taggert,  17  How.  74,  84,  15  L.  Ed.  37; 
Stimpson  v.  West  Chester  R.  Co.,  4  How. 
380.  403.  11  L.  Ed.  1020. 

54.  When  question  of  identity  for  court.- 
— Seymour  v.  Osborne,  11  Wall.  516,  20 
L.  Ed.  33;  Heald  v.  Rice,  104  U.  S.  737,  26 
L.  Ed.  910;  Gage  v.  Herring,  107  U.  S. 
640,  27  L.  Ed.  601. 

If  it  appears  from  the  face  of  the  in- 
strument that  extrinsic  evidence  is  not 
needed  to  explain  terms  of  art,  or  to  ap- 
ply the  descriptions  to  the  subject  matter, 
so  that  the  court  is  able  from  mere  com- 
parison to  say  what  is  the  invention  de- 
scribed in  each,  and  to  affirm  from  such 
mere  comparison  that  the  inventions  are 
not  the  same,  but  different,  then  the  ques- 
tion of  identity  is  one  of  pure  construction, 
and  not  of  evidence,  and  consequently  is 
matter  of  law  for  the  court,  without  any 
auxiliary  matter  of  fact  to  be  passed  upon 
by  a  jury  if  the  action  be  at  law.  Heald 
V,  Rice.  104  U.  S.  737,  749,  26  L.  Ed.  910; 
Seymour  v.  Osborne,  11  Wall.  516,  20  I^. 
Ed.  33. 

65.  Surrender  under  act  of  1836. — 
Moffit  V.  Garr.  1  Black  273,  17  L.  Ed.  207; 
Reedy  v.  Scott,  23  Wall.  352,  364,  23  L. 
Ed.  109;  Eby  v.  King,  158  U.  S.  366,  373, 
39  L.  Ed.  1018;   Meyer  v. .  Pritchard,  131 


U.  S.,  appx.,  ccix,  23  L.  Ed.  961;  Mevs  v. 
Conover,  131  U.  S.,  appx.,  cxlii,  23  L,.  Ed. 
1008;  Peck  v,  Collins,  103  U.  S.  660,  664, 
26  L.  Ed.  512. 

The  surrender  of  a  patent  to  the  com- 
missioner within  the  sense  of  the  pro- 
vision, means  an  act  which,  in  judgment 
of  law,  extinguishes  the  patent.  It  is  a 
legal  cancellation  of  it,  and  hence  the 
patent  can  no  more  be  the  foundation  for 
the  assertion  of  a  right,  after  the  sur- 
render, than  could  an  acf  of  congress 
which  has  been  repealed,  and  it  has  fre- 
quently been  determined  that  suits  pend- 
ing which  rest  upon  an  act  of  congress 
fall  with  the  repeal  of  it.  Antecedent  suits 
depend  upon  the  patent  existing  at  the 
time  they  were  commenced,  and  unless  it 
exists  and  is  in  force  at  the  time  of  the 
trial  and  judgment,  the  suits  fail.  Moffitt 
V.  Garr,  1  Black  273,  17  L.  Ed.  207;  Reedy 
V,  Scott,  23  Wall.  352,  364,  23  L.  Ed,  109. 

A  patent  surrendered  for  reissue  was 
canceled  in  law  as  well  when  the  applica- 
tion was  rejected  as  when  it  was  granted. 
Peck  V.  Collins,  103  U.  S.  660,  664,  26  L. 
Ed.  512. 

But  moneys  recovered  or  paid  under  a 
patent  previous  to  its  surrender  could  not 
be  recovered  back  afterwards.  Moffitt  v. 
Garr,  1  Black  273,  17  L.  Ed.  207. 

E£Pect  on  pending  suits. — Suits  pending: 
for  an  infringement  of  such  a  patent  fall 
with  its  surrender,  because  the  foundation 
upon  which  they  were  commenced  na 
longer  exists.  Moffitt  v.  Garr,  1  Black 
273,  17  L.  Ed.  207;  Peck  v,  Collins,  103  U. 
S.  660,  664,  26  L.  Ed.  512;  Mevs  v.  Con- 
over,  131  U.  S.,  appx.  cxlii,  23  L,.  Ed. 
1008. 

Surrender  after  final  judgment  or  decree 
can  have  no  effect  upon  a  right  passed 
previously  into  judgment.  After  that  there 
is  nothing  open  for  litigation.  The  right 
of  a  patentee  then  rests  on  his  judgment 
or  decree,  and  not  on  his  patent.  Mevs  v, 
Conover,  131  U.  S.,  appx.  cxlii,  23  L.  Ed. 
1008. 

56.  Disclaimer  of  changes  as  reviving 
original. — The  original  patent  had  been 
declared  on  the  oath  of  the  patentee  to  be 
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casioned  by  this  peremptory  extinguishment,  it  was  provided  that  the  surrender 
should  take  effect  upon  the  reissue  of  the  amended  patent.^^  If  the  application 
for  a  reissue  be  rejected,  the  original  patent  stands  as  though  a  reissue  had  never 
been  applied  for.'^ 

I.  Effect  of  Decision  of  Commissioner  on  Application. — ^The  act  of  the 
commissioner  in  accepting  a  surrender  and  granting  a  reissue  is  final  and  con- 
clusive upon  all  questions  of  fact*®  Thus  his  decision  that  the  mistake  in  a 
specification  of  claim  arose  from  inadvertence,  accident,  or  mistake,  is  conclu- 
sive.**^ But  this  rule  is  not  applicable  where  it  is  apparent  upon  the  face  of  the 
reissue  that  he  has  exceeded  his  authority.®^    While  there  is  a  presumption  that 


invalid  and  inoperative.  It  had  been  sur- 
rendered and  canceled  and  reissued  letters- 
patent  granted  in  its  place.  It  is  not  com- 
petent for  the  patentee  or  his  assignees, 
by  merely  disclaiming  all  the  changes 
made  in  the  reissued  patent,  to  revive  and 
restore  the  original  patent.  This  could  be 
done  only,  if  it  couLd  be  done  at  all,  by 
surrender  of  the  reissued  patent  and  the 
^rant  of  another  reissue.  McMurray  v. 
Mallory,  111  U.  S.  97,  109,  28  L.  Ed.  365. 

67.  Surrender  takes  efiFect  upon  reissue. 
— ^Act  of  July  8,  1870;  Rev.  Stat.,  §  4916; 
Peck  V.  Collins,  103  U.  S.  660,  665,  26  L. 
Ed.  512;  Allen  v.  Gulp,  166  U.  S.  501,  504, 
41  L.  Ed.  1093. 

These  words  were  obviously  inserted 
for  the  purpose  of  preventing  the  sur- 
render taking  immediate  effect,  and  to 
postpone  its  legal  operation  until  the  pat- 
ent should  be  reissued.  Allen  v.  Gulp,  166 
U.  S.  501,  504,  41  L.  Ed.  1093. 

58.  Where  reissue  is  refused,  original 
patent  stands.— Allen  v.  Gulp,  166  U.  S. 
501,  505,  41  L.  Ed.  1093;  McGormick  Har- 
vesting Machine  Go.  v.  Aultman,  169  U. 
S.  606,  611,  42  L.  Ed.  875. 

When  a  patent  is  thus  surrendered,  there 
can  be  no  doubt  that  it  continues  to  be  a 
Talid  patent  until  it  is  reissued,  when  it 
becomes  inoperative;  but  if  a  reissue  be 
refused,  it  is  entirely  clear  that  the  sur- 
render never  takes  effect,  and  the  patent 
stands  as  if  no  application  had  ever  been 
made  for  a  reissue.  Allen  v.  Gulp,  166  U. 
S.  501,  505,  41  L.  Ed.  1093;  McGormick 
Harvesting  Machine  Go.  v.  Aultman,  169 
U.  S.  606,  611,  42  L.  Ed.  875. 

The  fact  that  the  rules  of  the  patent 
office  require  that  the  original  patent 
should  be  placed  in  its  custody  for  the 
purpose  of  surrendering  it  upon  the  issue 
of  an  amended  patent  gives  that  depart- 
ment no  right  to  the  possession  of  it  upon 
the  rejection  of  the  application  for  a  re- 
issue. If  the  patentee  abandoned  his  ap- 
plication for  a  reissue,  he  is  entitled  to  a 
return  of  his  original  patent  precisely  as 
it  stood  when  such  application  was  made, 
and  the  patent  office  has  no  greater  au- 
thoritsr  to  mutilate  it  by  rejecting  any  of 
its  claims  than  it  has  to  cancel  the  entire 
patent  McGormick  Harvesting  Machine 
Co.  V.  Aultman,  169  U.  S.  606,  610,  42  L. 
Ed.  875. 

09.  Grant  of  reissue  conclusive  on  ques- 
tions of  fact. — Mahn  v,  Harwood,  112  U. 

9  U  S  Enc— 16 


S.  354,  28  L,.  Ed.  665;  Gollar  Go.  v.  Van 
Dusen,  23  Wall.  530,  558,  23  L.  Ed.  128; 
Philadelphia,  etc.,  R.  Go.  v.  Stimpson,  14 
Pet.  448,  458,  10  L.  Ed.  535;  Stimpson  v. 
West  Ghester  R.  Go.,  4  How.  380,  384,11 
L.  Ed.  1020;  Seymour  v.  Osborne,  llWalL 
516,  20  L.  Ed.  33;  Topliff  v.  Topliff,  145  U. 
S.  156,  36  Iv.  Ed.  658;  Hobbs  v.  Beach,  180 
U.  S.  383,  394,  45  L.  Ed.  586;  Russell  v. 
Dodge,  93  U.  S.  460,  464,  23  L.  Ed.  973. 

If  the  owner  of  a  patent  applies  to  the 
patent  office  for  a  reissue  of  it  and  in- 
cludes, among  the  claims  in  the  applica- 
tion, .the  same  claims  as  those  which  were 
included  in  the  old  patent,  and  the  pri- 
mary examiner  rejects  some  of  such  claims 
for  want  of  patentable  novelty,  by  refer- 
ence to  prior  patents,  and  allows  others, 
both  old  and  new,  the  owner  of  the  pat- 
ent does  not,  by  taking  no  appeal  and  by 
abandoning  his  application  for  reissue, 
hold  the  original  patent  (the  return  of 
which  he  procures  from  the  patent  office) 
invalidated  as  to  those  of  its  claims  whicn 
were  disallowed  for  want  of  patentable 
novelty  by  the  primary  examiner  in  the 
proceeding  for  reissue;  as  the  patent  of- 
fice, by  the  issue  of  the  original  patent, 
had  lost  jurisdiction  over  it,  and  did  not 
regain  it  by  the  application  for  a  reissue. 
McGormick.  Harvesting  Machine  Go.  v, 
Aultman,  169  U.  S.  606,  42  L.  Ed.  875.  See, 
also,  Allen  v.  Gulp,  166  U.  S.  501,  505,  41 
L.  Ed.  1093;  Eby  v.  King,  158  U.  S.  366, 
374,  39  L.  Ed.  1018. 

Reissue  cannot  be  collaterally  attacked 
for  fraud. — Any  question  of  fraud  in  ob- 
taining a  reissue  is  to  be  regarded  as  set- 
tled by  the  act  of  the  commissioner  of 
patents  in  granting  them.  The  Gorn- 
Planter  Patent,  23  Wall.  181,  23  L.  Ed. 
161;  Seymour  v,  Osborne,  11  Wall.  516, 
543.  20  L.  Ed.  33;  Rubber  Go.  v,  Goodyear, 
9  Wall.  788,  19  L.  Ed.  566. 

60.  Decision  as  to  accident,  mistake  or 
inadvertence. — Mahn  v.  Harwood,  112  U. 
S.  354,  360,  28  L.  Ed.  665;  Topliff  v,  Top- 
liff, 145  U.   S.   156,  171,  36  L.   Ed.   658. 

61.  Where  commissioner  exceeds  au- 
thority.— Seymour  v.  Osborne,  11  Wall. 
516,  20  L.  Ed.  33;  Mahn  v.  Harwood,  112 
U.  S.  354,  28  L.  Ed.  665;  Gollar  Go.  v. 
Van  Dusen,  23  Wall.  530,  538,  23  L.  Ed. 
128;  Reckendorfer  v,  Faber,  92  U.  S.  347, 
354,  23  L.  Ed.  719. 

The  decision  of  the  board  of  commis- 
sioners, to  whom  the  question  of  renewal 
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the  reissue  is  for  the  same  patent  as  the  original,^^  the  decision  of  the  commis- 
sioner in  granting  the  reissue  is  not  conclusive  upon  this  question.®^ 

J,  Diviflional  Reissue. — The  commissioner  may,  in  his  discretion  cause  sev- 
eral patents  to  be  issued  for  distinct  and  separate  parts  of  the  thing  patented 
upon  demand  of  the  applicant  and  upon  payment  of  the  required  fee  for  a  re- 
issue for  each  of  such  reissued  letters-patent.®* 

E.  Operation  and  Effect  of  Reissue — 1.  Effect  on  Origi^l  Claims  of 
Invalidity  of  New  Claims  in  RjeissuE. — The  invalidity  of  a  new  claim  in  the 
reissue  does  not  impair  the  validity  of  the  original  which  is  repeated  and  sep- 
arately stated  in  the  reissued  patent.®^ 

2.  Relation  Back  to  Original  Patent — a.  In  General, — Reissues  have  re- 
lation to  the  emanation  of  the  original,  and  the  rights  of  the  patentee  must  be 
ascertained  by  the  law  under  which  the  original  application  was  made.®® 

b.  Effect  of  Use  of  Patented  Article  betzveen  Dates  of  Original  and  Reissued 
Patent. — Proof  of  the  use  of  the  thing  patented  during  the  interval  between  the 
original  and  renewed  patents  cannot  be  considered  a  dedication.®^ 

L.  Term  and  Duration  of  Reissue. — A  new  patent  may  be  issued  for  the 


is  referred^  by  the  act  of  1836,  is  not  con- 
clusive upon  the  question  of  their  juris- 
diction to  act  in  a  given  case.  Wilson  v. 
Rousseau,  4  How.  646,  11  L.  Ed.  1141. 

68.  Presumption  as  to  identity  of  in- 
vention.— Smith  V.  Goodyear  Dental  Vul- 
canite Co.,  93  U.  S.  486,  23  L.  Ed.  952; 
Russell  V.  Dodge,  93  U.  S.  460,  23   L.  Ed.  973. 

It  is  to  be  presumed  until  the  contrary 
is  made  to  appear  that  the  commissioner 
did  his  duty  in  granting  a  reissue.  Klein 
V.  Russell,  19  Wall  433,  22  U  Ed.  116; 
Russell  V,  Dodge,  93  U.  S.  460,  464,  23 
h.  Ed.  973. 

The  presumption  arising  from  the  de- 
cision of  the  commissioner  of  patents 
granting  the  reissue  of  letters-patent,  that 
they  are  for  the  same  invention  which  was 
described  in  the  specification  of  the  origi- 
nal patent,  can  only  be  overcome  by 
clearly  showing,  from  a  comparison  of  the 
original  specification  with  that  of  thfe  re- 
issue, that  the  former  does  not  substan- 
tially describe  what  is  described  and 
claimed  in  the  latter.  Smith  v.  Goodyear 
Dental  Vulcanite  Co.,  93  U.  S.  486,  23  L. 
Ed.  952. 

68.  Patent  for  different  invention.— 
Collar  Co.  v.  Van  Dusen,  23  WaU.  530, 
558,  23  L.  Ed.  128;  Stimpson  v.  West 
Chester  R.  Co.,  4  How.  380,  11  L.  Ed. 
1020;  Smith  v.  Goodyear  Dental  Vulcanite 
Co.,  93  U.  S.  486,  23  L.  Ed.  952;  Russell 
V.  Dodge,  93  U.  S.  460,  23  L.  Ed.  973; 
Seymour  v,  Osborne,  11  Wall.  516,  20  L. 
Ed.  33;  Reckendorfer  v.  Faber,  92  U.  S. 
347,  354,  23    L.   Ed.  719. 

Province  of  court  and  jury  as  to  iden- 
tity.— See  ante,  ^'Identity  of  Invention," 
VIII,  G. 

64.  Divisional  reissue. — Rev.  Stat.,  § 
4916;  Seymour  v.  Osborne,  11  Wall.  516, 
20  L.  Ed.  33;  Bennet  v.  Fowler,  8  Wall. 
445,  19  L.  Ed.  431. 

No  general  rule  can  be  laid  down  by 
which  to  determine  when  a  given  inven- 
tion shall  be  embraced  in  two  or  more 
patents.     Some  discretion  on  this  subject 


must  necessarily  be  left  to  the  head  of 
the  patent  office.  Bennet  v.  Fowler,  8 
Wall.  445,  19  L.  Ed.  431. 

It  may  require  several  reissues  to  con- 
stitute a  complete  machine.  Seymour  v. 
Osborne,  11  Wall.  516,  20  L.  Ed.  33. 

66.  InvaliditjT  of  claim  in  reissue  does 
not  impair  original. — Gage  v.  Herring,  107 
U.  S.  640,  27  L.  Ed.  601;  Leggett  v.  Stand- 
ard Oil  Co.,  149  U.  S.  287,  293,  37  L.  Ed. 
737;  O'Reilly  v.  Morse,  15  How.  62,  14  L. 
Ed.  601:  Vance  v.  Campbell,  1  Black  427, 
17  L.  Ed.  168. 

66.  Reissues  relate  back. — Shaw  v. 
Cooper,  7  Pet.  292,  8  L.  Ed.  689;  Grant 
V.  Raymond,  6  Pet.  218,  220,  8  L*  Ed.  376; 
Read  v.  Bowman,  2  Wall.  591,  17  L.  Ed. 
812;  Klein  v.  Russell,  19  Wall.  433,  434. 
22   U   Ed.   116. 

Hence  when  there  has  been  a  reissue  on 
an  original  patent,  and  the  meaning  of  the 
specification  and  claim  in  the  reissue  is  not 
p.erfectly  clear,  they  may  be  read  by  the 
light  of  the  specification  and  claim  of  the 
original  patent,  and  if  they  can  be  sus- 
tained consistently  with  the  language 
there  used,  be  sustained  by  them.  Klein 
V.  Russell,  19  Wall.  433,  434,  22  L.  Ed. 
116. 

Action  for  an  alleged  violation  of  a 
patent  for  an  improvement  in  guns  and 
firearms.  The  letters-patent  were  obtained 
in  1822;  and  in  1829,  the  patentee  having 
surrendered  the  same,  for  an  alleged  de- 
fect in  the  specification,  obtained  another 
patent.  This  second  patent  is  to  be  con- 
sidered as  having  relation  to  the  emana- 
tion of  the  patent  of  1822;  and  not  as  hav- 
ing been  issued  on  an  original  application. 
Shaw  V.  Cooper,  7  Pet.  292,  8  L.  Ed.  689. 

67.  Use  of  patented  article  between 
dates  of  original  and  reissued  patent. — 
Battin  v.  Taggert,  17  How.  74,  15  L.  Ed. 
37;  Stimpson  v.  West  Chester  R.  Co.,  4 
How.  380,  11  L.  Ed.  1020.  See,  also, 
Eames  v.  Andrews,  122  U.  S.  40,  59,  30 
h.  Ed.  1064. 
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same  invention,  for  the  residue  of  the   period   then   unexpired    for   which   the 
original  patent  was  granted.®  ® 

IX.  Date  and  Duration. 

A.  Date. — Every  patent  shall  bear  date  as  of  a  day  not  later  than  six  months 
from  the  time  at  which  it  was  allowed  and  notice  thereof  sent  to  the  applicant 
or  his  agent.*®  The  date  of  letters-patent  must  be  taken  as  the  date  of  the 
application  and  assignment,  where  evidence  of  the  date  is  not  introducedJ^ 
The  date  of  the  application,  and  not  the  date  of  the  patent,  controls  in  de- 
temiining  the  legal  effect  to  be  given  to  two  patents,  issued  at  different  dates 
to  the  same  inventor,  and  the  order  in  which  they  are  to  be  considered  J  ^  Un- 
der the  act  of  1839,  a  patent  may  be  antedated,  where  a  foreign  patent  has 
been  obtained.'' ^ 

B.  Duration — 1.  Duration  of  Original  Term. — ^The  duration  of  the  term 
for  which  patents  shall  be  granted  is  within  the  control  of  congress.''^  Prior 
to  1861,  all  patents  were  granted  for  the  term  of  fourteen  years  with  a  right, 
under  certain  circumstances,  to  an  extension  for  seven  years  longer.'^*  But 
they  now  remain  in  force  for  the  term  of  seventeen  years  from  the  date  of 
issue,  without  any  right  to  renewal.''*^ 

2.  Duration  Limited  by  Foreign  Patent. — A  patent  for  a  device  previ- 
ously patented  in  a  foreign  country  is  limited  in  duration  so  as  to  expire  with 
the  foreign  patent,  and  if  there  be  more  than  one  foreign  patent  at  the  time 
with  the  one  having  the  shortest  term,*^®  provided  the  foreign  patent  was  ob- 


Whcn  a  reissued  and  corrected  patent 
is  taken  out,  the  omissions  and  defects  are 
cured,  and  nothing  within  the  scope  of 
the  patentee's  original  invention  can  be 
considered  as  having  been  dedicated  to 
the  public  by  the  lapse  of  time  between  the 
original  and  reissued  patent.  Battin  v, 
Taggert,  17  How.  74,  15  L.  Ed.  37. 

Where  a  patent  was  taken  out  for  a 
new  and  useful  improvement  in  the  ma- 
chine for  breaking  and  screening  coal,  and 
the  claim  was  for  the  manner  in  which 
the  party  had  arranged  and  combined  with 
«ach  other  the  breaking  rollers  and  the 
screen;  and  the  amended  specification  of 
the  reissued  patent  described  essentially 
the  same  machine  as  the  former  one  did, 
hut  claimed,  as  the  thing  invented,  the 
hreaking  apparatus  only,  a  dedication  to 
the  public  did  not  accrue  in  the  interval 
between  the  one  patent  and  the  other. 
Battin  v.  Taggert,  17  How.  74,  15  L. 
Ed.  37. 

Where  a  defective  patent  had  been  sur- 
rendered, and  a  new  one  taken  out,  and 
the  patentee  brought  an  action  for  a  vio- 
lation of  his  patent  right,  lasring  the  in- 
fringement at  a  date  subsequent  to  that 
of  the  renewed  patent,  proof  of  the  use  of 
the  thing  patented  during  the  interval  be- 
tween the  original  and  renewed  patents 
will  not  defeat  the  action.  Stimpson  v. 
West  Chester  R.  Co.,  4  How.  380,  11  L. 
Ed.  1020. 

W.  Term  and  duration  of  reissue. — Sec- 
tion 13,  Patent  Act  of  1836;  Allen  v.  Gulp, 
IW  U.  S.  501,  504,  41  L.  Ed.  1093;  Wilson 
T.  Rousseau,  4  How.  646,  685,  11  L.  Ed. 
1141;  Grant  v.  Raymond,  6  Pet.  218,  8  L. 
Ed.  376. 

».  Date— Rev.  Stat,  §  4885;  Marsh  v. 
^Khols,  etc.,  Co.,  128  U.   S.   605,   615,  32 


L.  Ed.  538. 

70.  Date  of  application  and  assignment. 

— Worley  v.  Tobacco  Co.,  104  U.  S.  340, 
26  L.  Ed.  821. 

71.  Date  of  application  determines  pri-» 
ority.— The  Barbed  Wire  Patent,  143  U. 
S.  275,  281,  36  L.  Ed.  154. 

72.  Antedating. — Tilghman  v.  Proctor, 
102  U.  S.  707,  734,  26  L.  Ed.  279. 

73.  Power  of  congress  to  fix  duration. 
— United  States  v.  American  Bell  TeL  Co., 
167  U.  S.  224,  247,  42  U   Ed.  144. 

Congress,  instead  of  fixing  seventeen 
had  the  power  to  fix  thirty  years  as  the 
life  of  a  patent.  No  court  can  disregard 
any  statutory  provisions  in  respect  to 
these  matters  on  the  ground  that  in  its 
judgment  they  are  unwise  or  prejudicial  to 
the  interests  of  the  public.  United  States 
V,  American  Bell  Tel.  Co.,  167  U.  S.  224, 
247,  42  L.  Ed.  144. 

74.  Duration  prior  to  act  of  1861. — Act 
of  1836,  5  Stat.  117,  §  6,  art.  1839;  Siemens 
V.  Sellers.  123  U.  S.  276,  284.  31  U  Ed.  153. 

75.  Duration  under  act  of  1870. — Section 
4884,  Rev.  Stat.  Siemens  v.  Sellers,  123 
U.  S.  276,  31  L.  Ed.  153;  Keeler  v.  Stand- 
ard Folding  Bed  Co.,  157  U.  S.  659,  661, 
39  L.  Ed.  848;  United  States  v.  American 
Bell  Tel.  Co.,  167  U.  S.  224,  247,  42  L.  Ed. 
144. 

On  the  expiratjpn  of  the  patent,  the 
monopoly  created  by  it  ceases  to  exist, 
and  the  right  to  make  the  thing  formerly 
covered  by  the  patent  becomes  public 
property.  Singer  Mfg.  Co.  v.  June  Mfg. 
Co..   163   U.   S.    169,  185,  41   L.   Ed.   118. 

76.  Limited  by  foreign  patent. — Bate 
Refrigerating  Co.  v.  Hammond,  129  U. 
S.  151,  32  L.  Ed.  645;  Siemens  v.  Sellers, 
123  U.  S.  276,  283,  31  L.  Ed.  153;  Bate 
Refrigerating  Co.  v.  Sulzberger,  157  U.  S» 


Digitized  by 


Google 


244 


PATENTS. 


tained  by  the  American  patentee  or  with  his  consent.'^''  And  a  patent  for  a 
device  for  which  a  foreign  patent  has  been  issued  and  which  has  expired  before 
the  issuance  of  the  United  States  patent,  is  void.*^®  Where  a  foreign  patent 
may  be  extended  at  the  option  of  the  patentee  as  a  matter  of  right,  its  term  is 
continuous,  and  the  United  States  patent  expires  with  the  extensions  J®  While 
the  foreign  patent  must  be  substantially  for  the  same  invention,  it  need  not  be 
identical  in  every  respect,®<>  as  where  the  American  patent  adds  some  new 
improvement.^!  The  American  patent  does  not  expire  until  the  foreign  patent 
expires  by  the  lapse  of  the  regular  period  for  which  it  was  issued.®^  The  lim- 
itation imposed  by  the  existence  of  the  foreign  patent  need  not  appear  on  the 
face  of  the  patent.®* 


1,  19,  39  L,.  Ed.  601;  The  Telephone  Cases, 
126  U.  S.  1,  672,  31  L.  Ed.  863. 

The  condition  imposed  by  the  act  of 
1839,  that  the  term  of  a  patent  for  an  in- 
vention which  has  been  patented  in  a 
foreign  country,  shall  commence  to  run 
from  the  time  of  publication  of  the  for- 
eign patent,  was*  not  repealed  or  abro- 
gated by  the  act  of  1861.  Siemens  v.  Sell- 
ers, 123  U.  S.  276,  285,  31  L.  Ed.  153. 

Meaning  ''previously  patented  in  foreign 
country." — In  Bates  Refrigerating  Co.  z/. 
Sulzberger,  157  U.  S.  1,  46,  39  L.  Ed.  601, 
it  was  held  that  a  foreign  patent  having 
been  granted  pending  an  application  in 
the  United  States,  the  invention  for  which 
the  United  States  patent  was  issued  was 
^'previously  patented  in  a  foreign  coun- 
try" within  the  meaning  of  those  words  in 
§  4887  of  the  Revised  Statutes,  and  that  the 
United  States  patent  expired,  under  the 
terms  of  that  section,  before  the  expira- 
tion of  the  seventeen  years  from  its  date., 

77.  Foreign  patent  must  have  been  ob- 
tained by  patentee  or  with  )iis  consent 
— ^The  provision  of  Rev.  Stat,  §  4887,  that 
*'every  patent  grranted  for  an  invention 
which  has  been  previously  patented  in  a 
foreign  country  shall  be  so  limited  as  to 
expire  at  the  same  time  with  the  foreign 
patent"  obviously  presupposed  that  the 
foreign  patent  shall  have  been  obtained 
by  the  American  patentee  or  with  his  con- 
sent. Hobbs  v.  Beach,  180  U.  S.  383,  397, 
45  L.  Ed.  586. 

78.  Expiration  of  foreign  patent  before 
issuance. — Huber  v.  Nelson  Mfg.  Co.,  148 
U.  S.  270,  275,  37  L.  Ed.  447. 

79.  Foreign  patent  subject  to  extension 
as  matter  of  right. — Where  the  Canadian 
statute  under  which  the  extensions  of  a 
Canadian  patent  were  granted,  was  in 
force  when  the  United  States  patent  was 
issued,  and  also  when  that  patent  was  ap- 
plied for,  and  where,  by  the  Canadian 
statute,  the  extension  of  the  patent  for 
Canada  was  a  matter  entirely  of  right,  at 
the  option  of  the  patentee,  on  his  payment 
of  a  required  fee,  and  where  the  fifteen 
years  term  of  the  Canadian  patent  has 
been  continuous  and  without  interruption, 
the  United  States  patent  does  not  expire 
before  the  end  of  the  fifteen  years*  dura- 
tion of  the  Canadian  patent.  Bate  Re- 
frigerating Co.  V.  Hammond,  129  U.  S. 
151,  168,  32  L.  Ed.  645.     See,  also,  Huber 


V.  Nelson  Mfg.  Co.,  148  U.  S.  270,  275,  37 
L.  Ed.  447. 

80.  Substantial  identity. — Commercial 
Mfg.  Co.  V.  Fairbank  Canning  Co.,  135  U. 
S.  176,  34  L.  Ed.  88. 

81.  Improvements  do  not  exempt  pat- 
ent— "It  is  contended  by  the  counsel  of 
the  complainants,  that  the  American  pat- 
ent contains  improvements  which  are  net 
exhibited  in  the  English  patent.  But  if 
this  were  so,  it  would  not  help  the  com- 
plainants. The  principal  invention  is  in 
both;  and  if  the  American  patent  contains 
additional  improvements,  this  fact  cannot 
save  the  patent  from  the  operation  of  the 
law  which  is  invoked,  if  it  is  subject  to 
that  law  at  all.  A  patent  cannot  be  ex- 
empted from  the  operation  of  the  law  by 
adding  some  new  improvements  to  the 
invention;  and  cannot  be  construed  as 
running  partly  from  one  date  and  partly 
from  another.  This  would  be  productive 
of  endless  confusion."  Siemens  v.  Sellers, 
123  U.  S.  276,  283,  31  L.  Ed.  153. 

82.  Foreign  patent  must  expire  by  lapse 
of  time. — Bate  Refrigerating  Co.  v.  Ham- 
mond, 129  U.  S.  151,  32  L.  Ed.  645;  Pohl 
V.  Anchor  Brewing  Co.,  134  U.  S.  381,  33 
L.  Ed.  953;  Bate  Refrigerating  Co.  v. 
Sulzberger,  157  U.  S.  1,  36,  39  L.  Ed. 
601;  Hobbs  v.  Beach,  180  U.  S.  383,  398, 
45  L.  Ed.  586;  Huber  v.  Nelson  Mfg.  Cc^ 
148  U.  S.  270,  274,  37  L.  Ed.  447. 

It  is  assumed  that  the  patent  previously 

? granted  in  a  foreign  country  is  one  granted 
or  a  definite  term  and  its  meaning  is,  that 
the  United  States  patent  shall  be  so  limited 
as  to  expire  at  the  same  time  with  such 
term  of  the  foreign  patent.  The  foreign 
patent  must  expire  by  lapse  of  time,  not 
through  a  forfeiture  by  breach  of  a  con- 
dition or  by  means  of  the  operation  of  a 
condition  subsequent  according  to  the 
foreign  statute.  Pohl  v.  Anchor  Brewing 
Co.,  134  U.  S.  381,  383,  33  L.  Ed.  953. 

83.  Failure  to  show  limitation  on'  face. 
— Bate  Refrigerating  Co.  v.  Hammond, 
129  U.  S.  151,  169,  32  L.  Ed.  645;  O'Reilly 
V.  Morse,  15  How.  62,  14  L.  Ed.  601;  Smith 
V.  Ely,  15  How.  137,  157.  14  L.  Ed.  634; 
The  Telephone  Cases,  126  U.  S.  1,  572, 
31  L.  Ed.  863;  Siemens  v.  Sellers,  123  U. 
S.  276,  31  L.  Ed.  153;  Bate  Refrigerating 
Co.  V,  Sulzberger,  157  U.  S.  1,  19,  39  L. 
Ed.  601. 

Where  an  American  patent    does     not 
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3.  Extension  or  Renewal. — ^Under  the  act  of  1836,  patents  might  be  ex- 
tended or  renewed  for  the  period  of  seven  years.®*  The  words  "extension" 
and  "renewal"  in  the  patent  laws  are  S3ntionymous.®5  By  the  act  of  1820,  patents 
are  granted  for  seventeen  years,  and  the  privilege  of  extension  withdrawn.®* 
An  executor  or  administrator  could  obtain  an  extension.®*'  The  extended  term 
-was  assignable.®®  A  special  act  of  congress  in  favor  of  a  patentee,  extending 
the  time  beyond  that  originally  limited,  must  be  considered  as  engrafted  on  the 
general  law.®® 

X.  Disclaimer. 

A.  Power  to  Disclaim. — A  patentee  can  lawfully  claim  only  what  he  has 
invented  and  described,  and  if  he  claims  more,  his  patent  is  void.®<>  To  obviate 
this  hardship  of  the  common  law,  power  is  conferred  upon  a  patentee  who  "has 
claimed  more  than  that  of  which  he  was  the  original  inventor  to  disclaim  such 
parts  of  the  thing  patented  as  he  shall  not  choose  to  claim  by  virtue  of  the 
patent."®^     After  disclaiming,  the  patentee  may  maintain  a  suit  upon  that  part 


bear  the  same  date  as  a  foreign  patent  for 
the  same  invention,  it  is  not  rendered  in- 
valid but  only  limited  as  to  term.  O'Reilly 
V.  Morse,  15  How.  62,  112,  14  L.  Ed.  601; 
Smith  V.  Ely,  15  How.  137,  14  L.  Ed.  634; 
The  Telephone  Cases,  126  U.  S.  1,  572, 
31  Ir.  Ed.  863.  See,  also,  Siemens  v.  Sell- 
ers, 123  U.  S.  276,  31  L.  Ed.  153. 

84.  Patents  extended  under  act  of  1886. 
— Bloomer  v.  McQuewan,  14  How.  539, 
649,  14  L.  Ed.  532;  Wilson  v.  Rousseau,  4 
How.  646,  11  L.  Ed.  1141. 

85.  "Extcnaion"  or  "rcncwar'  synony- 
mous.— ^When  used  in  relation  to  patents 
the  words  "extension"  or  "renewal"  are 
used  as  if  synonymous.  It  is  true,  that 
some  renewals  are  not  extensions  in  the 
sense  of  prolonging  the  length  of  the  pat- 
ent, that  is,  when  an  old  patent  is  sur- 
rendered and  a  new  one  taken  out,  or  a  re- 
newal made  for  the  rest  of  the  term, — 
while  all  extensions  prolong  the  term.  But 
still  renewals  are  as  often  used  for  a  pro- 
longration  of  the  term,  or  for  a  new  term, 
as  extensions  are,  and  in  this  very  sec- 
tion (the  act  of  congress  of  1836),  to  re- 
new and  extend  is  used  as  if  synonymous, 
and  this  in  sound  analogy  to  the  use  of 
the  word  "renewal"  on  several  other  sub- 
jects. Thus  to  renew  a  lease  is  to  extend 
it  another  term.  To  renew  an  office  to 
extend  it  another  term.  Wilson  v.  Rous- 
seau, 4  How.  646,  697,  11  L.  Ed.  1141. 

86.  Siemens  v.  Sellers,  123  U.  S.  276, 
31    L.   Ed.   153. 

87.  Renewal  by  executor  or  adlministra- 
tor. — ^Wilson  v.  Rousseau,  4  How.  646,  11 
L.  Ed.  1141. 

Where  patentee  has  disposed  of  interest. 
— The  extension  could  be  applied  for  and 
obtained  by  the  administrator,  although 
the  original  patentee  had,  in  his  lifetime, 
disposed  of  all  his  interest  in  the  then  ex- 
isting patent.  Such  sale  did  not  carry  any 
thing  beyond  the  term  of  the  original  pat- 
ent. Section  18,  Act  1836;  Wilson  v.  Rous- 
seau, 4  How.  646,  11  L.  Ed.  1141. 

88.  Extended  term  assignable. — Nicol- 
fion  Pavement  Co.  v,  Jenkins,  14  WalL 
452,  20  L.  Ed.  777;  Railroad  Co.  v,  Trim- 
ble, 10  Wall.  367,  19  L.  Ed.  948. 


Assignments  as  passing  extension  or  re- 
newal.— See  post,  "Extensions  and  Re- 
newals." Xn,  A,  5,  b,   (2),   (b). 

89.  Extensions  by  act  of  congress. — 
Evans  v.  Eaton,  3  Wheat.  454,  518,  4  L. 
Ed.  433;  Wilson  v.  Rousseau,  4  How.  646, 
688,  11  L.  Ed.  1141;  Bloomer  v,  Mc- 
Quewan, 14  How.  539,  14  L.  Ed.  532. 

Where  a  patent  is  extended  by  virtue 
of  a  special  act  of  congress,  it  is  not 
necessary  to  recite  in  the  certificate  of 
extension  all  the  provisos  contained  in  the 
act.  Agawam  Co.  v.  Jordan,  7  Wall.  583, 
19  L.  Efd.  177. 

90.  Effect  of  excessive  claims. — O'Reilly 
V.  Morse,  15  How.  62,  120,  14  L.  Ed.  601; 
Hailes  v.  Albany  Stove  Co.,  123  U.  S.  582, 
589,  31  L.  Ed.  284. 

91.  Power  to  disclaim. — Rev.  Stat.,  § 
4917;  Union  Metallic  Cartridge  Co.  v. 
United  States  Cartridge  Co.,  112  U.  S. 
624,  28  I^.  Ed.  828;  Hailes  v.  Albany  Stove 
Co.,  123  U.  S.  582,  31  L.  Ed.  284;  O'Reilly 
V.  Morse,  15  How.  62,  120,  14  L.  Ed.  601; 
Silsby  V,  Foote,  14  How.  218,  14  L.  Ed. 
394. 

When  any  patentee  shall  have  in  his 
specification  claimed  to  be  the  first  and 
original  inventor  or  discoverer  of  any  ma- 
terial or  substantial  part  of  the  thing  pat- 
ented, of  which  he  was  not  the  first  and 
original  inventor,  and  shall  have  no  legal 
or  just  claim  to  the  same,  he  must  dis- 
claim in  order  to  protect  so  much  of  the 
claim  as  is  legally  patented.  The  evil  is 
the  same  as  if  he  claims  more  than  he 
has  invented  although  no  other  person 
has  invented  it  before  him.  O'Reilly  v. 
Morse,  15  How.  62,  120,  14  L.  Ed.  601; 
Dunbar  v.  Myers,  94  U.  S.  187,  194,  24  L. 
Ed.  34. 

Where  patentee  is  not  first  inventor. — 
A  disclaimer  can  be  made  only  when 
something  has  been  claimed  of  which  the 
patentee  was  not  the  original  or  first  in- 
ventor, and  when  it  is  intended  to  limit 
a  claim  in  respect  to  the  thing  so  not 
originally  or  first  invented.  Union  Me- 
tallic Cartridge  Co.  v.  United  States  Cart- 
ridge Co.,  112  U.  S.  624,  642,  28  L.  Ed.  828. 
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which  he  is  entitled  to  hold.®^  The  power  to  disclaim  is  a  beneficial  one  and 
ought  not  to  be  denied,  except  where  it  is  resorted  to  for  a  fraudulent  and  de- 
ceptive purpose.®* 

B.  Persons  Entitled  to  Disclaim. — ^The  patentee,  his  executors,  adminis- 
trators, or  assigns,  whether  of  the  whole  or  a  sectional  interest,  are  authorized 
to  make  a  disclaimer.** 

0.  Office  of  Disclaimer. — ^The  proper  function  of  a  disclaimer  is  to  sur- 
render a  separate  claim  or  other  distinct  matter.®**  It  may  be  used  to  limit  a 
claim  to  a  particular  class  of  objects,®®  or  to  change  the  form  of  a  claim  which 
is  too  broad  in  its  terms,®*^  as  where  two  or  more  inventions  are  covered  by  a 
single  claim,®®  but  it  cannot  be  used  to  change  the  character  of  the  invention.®* 
A  disclaimer  may  extend  to  a  part  of  the  specification  as  well  as  to  a  distinct 
claim,^  and  be  made  to  obviate  an  ambiguity  in  the  specification.*  While  de- 
scriptive matter  on  which  the  matter  disclaimed  is  based  may  be  erased  as  in- 


98.  Power  to  maintain  suit* — Rev.  Stat., 
§  4922;  Gage  v.  Herring,  107  U.  S.  640, 
646,  27  L.  Ed.  601;  Hailes  v,  Albanv  Stove 
Co.,  123  U.  S.  582,  589,  31  L.  Ed.  284; 
O'Reilly  v.  Morse,  15  How.  62,  121.  14  L. 
Ed.  601:  Vance  v.  Campbell^  1  Black  427, 
17  L.   m.  168. 

93.  Disclaimer  remedial,  not  penal. — 
Carnegie  Steel  Co.  v.  Cambria  Iron  Co., 
185  U.  S.  403,  435,  46  L.  Ed.  968;  Sessions 
V.  Romadka,  145  U.  S.  29,  36  L.  Ed.  609; 
O'Reilly  v.  Morse,  15  How.  62,  120,  14 
L.  Ed.  601;  Dunbar  v,  Myers,  94  U.  S. 
187.  194,  24  L.   Ed.  34. 

The  law  which  requires  and  permits  a 
disclaimer  is  intended  for  the  protection 
of  the  patentee  as  well  as  the  public. 
O'Reilly  v.  Morse,  15  How.  62,  120,  14  L. 
Ed.  601. 

94.  Who  may  disclaim.— Rev.  Stat.,  § 
4917;  Union  Metallic  Cartridge  Co.  v. 
United  States  Cartridge  Co.,  112  U.  S. 
624.  28  L.  Ed.  828;  Hailes  v.  Albany  Stove 
Co.,  123  U.  S.  582,  31  L.  Ed.  284;  SiUby 
V.  Foote,  14  How.  218,  14  L.  Ed.  394. 

95.  To  surrender  distinct  or  separable 
matter. — Hailes  v.  Albany  Stove  Co.,  123 
U.  S.  582,  31  L.  Ed.  284;  Collins  Co.  v. 
Coes,  130  U.  S.  56,  68,  32  L.  Ed.  858. 

A  disclaimer  is  usually  and  properly  em- 
ployed for  the  surrender  of  a  separate 
claim  in  a  patent,  or  some  other  distinct 
and  separable  matter,  which  can  be  ex- 
scinded without  mutilating  or  changing 
what  is  left  standing.  Hailes  v.  Albany 
Stove  Co.,  123  U.   S.  582,  31  L.  Ed.  284. 

96.  Limiting  claim  to  particular  class  of 
objects. — Hailes  v.  Albany  Stove  Co.,  123 
U.  S.  582,  587,  31  L.  Ed.  284. 

97.  Narrowing  claim. — Hailes  v,  Al- 
bany Stove  Co.,  123  U.  S.  582,  31  L.  Ed. 
284. 

98.  Two  inventions  covered  by  single 
claim. — Sessions  v.  Romadka,  145  U.  S. 
29,  40,  36  L.  Ed.  609. 

A  disclaimer  may  be  made  to  avoid  the 
eflFect  of  having  mcluded  in  the  patent 
more  devices  than  could  properly  be  made 
the  subject  of  a  single  patent.  Sessions 
V,  Romadka,  145  U.  S.  29,  40,  36  L.  Ed. 
609. 


99.  Cannot  change  character  of  inven- 
tion.— Hailes  v.  Albany  Stove  Co.,  123  U. 
S.  582,  587,  31  L.  Ed.  284;  Parker,  etc.,  Co. 
V.  Yale  Clock  Co.,  123  U.  S.  87,  31  L.  Ed. 
100;  Grant  v.  Walter,  148  U.  S.  547,  37  U 
Ed.  552;  Roemer  v.  Bernheim,  132  U.  S- 
103,  106,  33  L.  Ed.  277. 

A  disclaimer  cannot  operate  to  change 
a  patent  for  a  product  into  one  for  a  proc- 
ess. Grant  v,  Walter,  148  U.  S.  547,  ZT 
L.  Ed.  552. 

"It  is  contended  that  the  drawings  an- 
nexed to  the  patent  may  be  referred  to 
for  the  purpose  of  defining  the  invention' 
and  showing  what  it  really  was.  But  the 
drawings  cannot  be  used,  even  on  an  ap- 
plication for  a  reissue,  much  less  on  a  dis- 
claimer, to  change  the  patent  and  make  it 
embrace  a  different  invention  from  that 
described  in  the  specification.  This  is 
fully  and  clearly  shown  in  the  recent  case 
of  Parker,  etc.,  Co.  v.  Yale  Clock  Co.,  123^ 
U.  S.  87,  31  L.  Ed.  100."  Hailes  v.  Albany- 
Stove  Co.,  123  U.  S.  582,  587,  31  L.  Ed. 
284. 

A  patent  void,  as  originally  issued,  for 
want  of  patentable  novelty,  cannot  be 
saved  by  a  disclaimer,  when  the  terms  im- 
posed as  a  condition  precedent  to  a  re- 
hearing are  not  complied  with.  Roemer 
V.  Bernheim,  132  U.  S.  103,  106,  33  L.  Ed. 
277. 

1.  May  extend  to  specification  as  well 
as  claim. — "We  think  there  is  no  force  in 
the  criticism  that  a  disclaimer  may  not 
extend  to  a  part  of  the  specification,  as 
well  as  to  a  distinct  claim.  Hurlbut  v\ 
Schillinger,  130  U.  S.  456,  32  L.  Ed.  1011."^ 
Carnegie  Steel  Co.  v.  Cambria  Iron  Co., 
185  U.  S.  403,  436,  46  L.  Ed.  968. 

8.  Obviating  ambiguity. — ^A  disclaimer 
not  of  a  claim,  but  of  certain  statements 
in  the  specifications,  which  is  retained 
might  be  construed  to  have  the  effect  of 
illegally  broadening  the  claim,  is  not  sub- 
ject to  criticism  where  it  appears  to  have 
been  made  to  obviate  an  ambiguity  in  th^ 
specification  and  with  no  idea  of  obtain- 
ing the  benefit  of  a  reissue.  Carnegie 
Steel  Co.  V.  Cambria  Iron  Co.,  185  U.  S. 
403,  435,  46  L.   Ed.  968. 
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cidenta],^   a  defective  or  insufficient  specification  cannot  be  corrected  by  dis- 
daimer* 

D.  When  Excess  May  Be  Disclaimed — 1.  Necessity  for  Accident, 
Mistake,  etc. — The  claim  must  have  been  too  comprehensive  through  inad- 
vertence, accident  or  mistake  and  without  any  fraudulent  intent  on  the  part 
of  the  patentee.* 

2.  Excess  Must  Be  Separable. — The  part  which  is  bona  fide  the  patentee's 
own,  must  be  clearly  distinguishable  from  the  part  claimed  without  right.^ 
Therefore  disclaimer  cannot  apply  to  a  patent  granted  for  a  combination  of  old 
ingredients.*^ 

E.  Form  and  Requisites. — Disclaimer  must  be  made  in  writing,  duly  at- 
tested and  recorded  in  the  patent  office,®  and,  ordinarily,  it  should  state  the 
extent  of  disclaimant's  interest  in  the  patent.® 

F.  Time  of  Filing. — If  a  patentee  be  unreasonably  negligent  or  dilatory  in 
filing  a  disclaimer,  he  is  not  entitled  to  the  benefit  of  it.^^  The  patentee  may 
file  a  disclaimer  either  before  or  after  the  commencement  of  a  suit,^^  or  even 
after  final  judgment,^*  but  in  a  suit  brought  before  the  disclaimer,  the  patentee 
cannot  recover  costs. ^^     A  disclaimer    cannot    be    filed    after    expiration    of 


3.  Erasing  descriptive  matter  in  specifi- 
cation.— Union  Metallic  Cartridge  Co.  v. 
United  States  Cartridge  Co.,  112  U.  S.  624, 
28  L.  Ed.  828. 

4.  Correction  of  defective  specification. 
— ^Union  Metallic  Cartridge  Co.  v.  United 
States  Cartridge  Co.,  112  U.  S.  624,  28  L. 
Ed.  828;  Hailes  v.  Albany  Stove  Co.,  123 
U.  S.  582,  31  L.  Ed.  284;  Collins  Co.  v. 
Goes,  130  U.  S.  56,  32  L.  Ed.  858. 

Where  an  amended  specification  or  sup- 
plemental description  is  required  to  make 
a  claim  intelligible,  a  disclaimer  is  not 
available.  Hailes  v.  Albany  Stove  Co.,  123 
U.  S.  582,  587,  31  L.  Ed.  284;  Collins  Co. 
V.   Coes,  130  U.  S.  56,  68,  32  L.  Ed.  858. 

5.  Necessity  for  inadvertence,  accident 
or  mistake* — Hailes  v.  Albany  Stove  Co., 
123  U.  S.  582,  31  L.  Ed.  284;  O'Reilly  v, 
Morse,  15  How.  62,  121,  14  L.  Ed.  601. 

Whether  the  patent  is  illegal  in  part  be- 
cause the  patentee  claims  more  than  he 
has  sufficiently  described,  or  more  than 
he  invented,  he  must  in  either  case  dis- 
claim, in  order  to  save  the  portion  to 
which  he  is  entitled;  and  he  is  allowed  to 
do  so  when  the  error  was  committed  by 
mistake.  O'Reilly  v.  Morse,  15  How.  62, 
120,  14  L.  Ed.  601. 

6.  Excess  must  be  separable. — Hailes  v. 
Albany  Stove  Co.,  123  U.  S.  582,  31  L.  Ed. 
284;  Vance  v.  Campbell,  1  Black  427,  428, 
17  L.  Ed.  168;  GiU  v.  Wells,  22  Wall.  1, 
26,  22  L.  Ed.  699. 

7.  Patents  for  combinations  of  old  ele- 
ments.— ^Vance  v.  Campbell,  1  Black  427, 
428,  17  L.  Ed.  168;  Case  v.  Brown,  2  Wall. 
320,  17  L.  Ed.  817;  Burr  v.  Duryee,  1  Wall. 
531.  566,  17  L.  Ed.  650;  Gill  v.  Wells,  22 
Wall.  1,  27,  22  L.   Ed.  699. 

8.  Formal  requisites. — Dunbar  v,  Myers, 
94  U.  S.  187,  24  L.  Ed.  34. 

9.  Stating  extent  of  interest— Silsby  v. 
Foote,  14  How.  218,  14  L.  Ed.  394. 

Where  a  disclaimer  states  that  the 
plaintiff  was  himself  the  patentee,  and  is 
silent  respecting  a  transfer  of  any  part  of 


his  interest,  the  implication  that  he  has 
parted  with  no  interest  is  sufficient.  Silsby 
V.  Foote,  14  How.  218,  14  L.  Ed.  394. 

10.  Right  lost  by  negligent  delay. — Act 
of  1837  (5  Stat,  at  L.  194)  Seymour  v. 
McCormick,  19  How.  96,  15  L.  Ed.  557; 
Hailes  v.  Albany  Stove  Co.,  123  U.  S. 
582,  31  L.  Ed.  284;  O'Reilly  v.  Morse,  15 
How.  62,  14  L.  Ed.  601;  Smith  v.  Nichols, 
21  Wall.  112,  22  L.  Ed.  566;  Silsby  v, 
Foote,  20  How.  378,  15  L.  Ed.  953;  Ses- 
sions V.  Romadka,  145  U.  S.  29,  41,  36  L. 
Ed.  609. 

11.  Before  or  after  suit. — Smith  v. 
Nichols,  21  Wall.  112,  22  L.  Ed.  566; 
Silsby  V.  Foote,  20  How.  378,  15  L.  Ed. 
953;  Seymour  v.  McCormick,  19  How.  96, 
15  L.  Ed.  557. 

It  would,  however,  in  case  of  its  being 
filed  after,  be  the  duty  of  the  court  to  see 
that  the  defendant  was  not  injuriously 
taken  by  surprise,  and  to  impose  such 
terms  as  right  and  justice  might  require. 
Smith  V.  Nichols,  21  Wall.  112,  22  L.  Ed. 
566;  Silsby  v.  Foote,  14  How.  218,  14  L. 
Ed.  394. 

la*  After  judgment — ^Where  a  claim 
was  sanctioned  by  the  head  of  the  patent 
office,  and  held  valid  by  a  circuit  court, 
a  delay  in  entering  a  disclaimer  until  the 
highest  court  to  which  it  could  be  carried 
had  pronounced  its  judgment,  was  not  un- 
reasonable. O'Reilly  v.  Morse,  15  How. 
62,  14  L.  Ed.  601. 

In  Roemer  v.  Bernheim,  132  U.  S.  103, 
106,  33  L.  Ed.  277,  a  bill  in  equity  for  the 
infringement  of  letters-patent,  it  was  held 
that  after  the  case  had  been  heard  and 
decided  upon  its  merits,  the  plaintiff  could 
not  file  a  disclaimer  in  court,  or  introduce 
new  evidence  upon  that  or  any  other  sub- 
ject, except  at  a  rehearing  granted  by  the 
court,  upon  such  terms  as  it  thought  fit  to 
impose. 

13.  Recovery  of  costs. — Sections  4917, 
4922,  Rev.  Stat;  Sessions  v.  Romadka,  145 
U.  S.  29,  36  L.  Ed.  609.     This  was  practi- 
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patent.^*     The  question  of  reasonableness  of  the  delay  may  be  one  of  law  for 
the  court  to  decide.  ^*^ 

G.  Operation  and  Effect. — A  disclaimer  is  a  part  of  the  original  claim,^* 
and  the  patent  is  to  be  construed  as  if  the  disclaimed  matters  had  never  been 
included  therein.^*^  The  only  effect  of  the  disclaimer  is  to  limit  the  nature  of 
the  invention  secured  by  the  patent,  and  it  has  no  effect  on  pending  suits.^* 
After  an  extension  has  been  obtained  on  the  condition  precedent  of  making  a 
disclaimer,  the  disclaimer  cannot  be  held  inoperative  as  respects  the  extended 
term.if 

XI.  Notice  of  Patent  or  Marking  Patented  Articles. 

A  patentee  should  give  notice  to  the  public  of  the  existence  of  his  patent  either 
by  affixing  thereon  Sie  word  "patented,"  together  with  the  day  and  year  the 
patent  was  granted,  or  when,  from  the  character  of  the  article,  this  cannot  be 
done,  by  fixing  to  it,  or  to  the  package  wherein  one  or  more  of  them  is  en- 
closed, a  label  containing  the  like  notice.^  And  in  any  suit  for  infringement,  by 
the  party  failing  so  to  mark,  no  damages  can  be  recovered  by  the  plaintiflF,  ex- 


cally  the  construction  given  to  correspond- 
ing sections  of  the  act  of  1837  in  Smith 
.r.  Nichols,  21  Wall.  112,  22  L.  Ed.  566, 
and  of  the  Revised  Statutes  in  Dunbar  v. 
Myers,  94  U.  S.  187,  24  L.  Ed.  34.  See, 
also,  Seymour  v.  McCormick,  19  How.  96, 
15  L.  Ed.  557;  O'Reilly  v.  Morse,  15  How. 
62,  14  L.  Ed.  601;  Hailes  v.  Albany  Stove 
Co.,  123  U.  S.  582,  31  L.  Ed.  284;  Gage  v. 
Herring,  107  U.  S.  640,  27  L.  Ed.  601; 
Vance  v.  Campbell,  1  Black  427,  17  L. 
Ed.  168. 

14.  After  expiration  of  patent. — Yale 
Lock  Mfg.  Co.  V.  Sargent,  117  U.  S.  536, 
554,  29  L.  Ed.  954. 

16.  Question  for  court  or  jury. — Sey- 
mour V.  McCormick,  19  How.  96,  15  L. 
Ed.  557;  O'Reilly  v.  Morse,  15  How.  62, 
14  L.  Ed.  601. 

16.  Incorporated  in  specification. — 
Dunbar  v.  Myers,  94  U.  S.  187,  193,  24  L. 
Ed.  34;  Smith  v.  Nichols,  21  Wall.  112, 
117,  22  L.  Ed.  566. 

Authority  to  make  a  disclaimer  is  be- 
yond question,  if  it  be  made  in  writing,  and 
is  duly  attested  and  recorded  in  the  pat-, 
ent  office.  When  so  made,  attested,  and 
recorded,  it  becomes  a  part  of  the  origi- 
nal specification  to  the  extent  of  the  in- 
terest of  those  who  make  it;  but  the  pro- 
vision is  that  it  shall  not  aflFect  any  action 
pending  at  the  time  of  its  being  filed,  ex- 
cept so  far  as  may  relate  to  the  question 
of  unreasonable  neglect  or  delay  in  filing 
it.  16  Stat.  206:  Rev.  Stat,  Section  4917. 
Dunbar  v.  Myers,  94  U.  S.  187,  193,  24 
L.   Ed.  34. 

17.  Nullity  of  disclaimed  matters. — Dun- 
bar V,  Myers,  94  U.  S.  187,  194,  24  L.  Ed. 
34;    O'Reilly  z/.   Morse,   15  How.   62,   121, 

14  L.  Ed.  601. 

18.  Disclaimer  limits  nature  of  inven- 
tion.—Dunbar  V.  Myers,  94  U.  S.  187,  193, 
24  L.  Ed.  34;  Silsby  v.  Foote,  20  How.  378, 

15  L.  Ed.  955;  Smith  v.  Nichols,  21  Wall. 
112,  117,  22  L.  Ed.  566. 

Where  the  effect  of  the  disclaimer  is  to 
diminish  the  claims  of  the  patent  without 
prejudicing  the  rights  of  the  respondent. 


the  suit  may  proceed,  notwithstanding  the 
disclaimer,  it  being  held  that  the  dis- 
claimer, under  such  circumstances,  ^oes 
not  affect  the  pending  suit,  except  to  limit 
and  qualify  the  claims  of  the  patent,  and 
in  respect  to  the  question  of  unreasonable 
neglect  or  delay  in  filing  the  same.  Un- 
reasonable delay  not  having  been  sug- 
gested, the  only  effect  of  the  disclaimer  in 
such  a  case  is  to  limit  the  nature  of  the 
invention  secured  by  the  patent,  and  to 
diminish  the  claims  of  the  patent  as  set 
forth  in  the  specification.  Dunbar  v. 
Myers,  94  U.  S.  187,  193,  24  L.  Ed.  34. 

19.  Disclaimer  filed  as  condition  to  ex- 
tension.— Union  Metallic  Cartridge  Co.  v. 
United  States  Cartridge  Co.,  112  U.  S.  624, 
28  L.  Ed.  828. 

20.  Marking  article  with  notice  of  pat- 
ent.— Rev.  Stat,  §  4900;  Sessions  v.  Ro- 
madka,  145  U.  S.  29,  49,  36  L.  Ed.  609; 
Dunlap  V.  Schofield,  152  U.  S.  244,  247, 
38  L.  Ed.  426;  Coupe  v.  Royer,  155  U. 
S.    565,   584,   39   L.    Ed.   263. 

The  clear  meaning  of  this  section  is  that 
the  patentee  or  his  assignee,  if  he  makes 
or  sells  the  article  patented,  cannot  re- 
cover damages  against  infringers  of  the 
patent,  unless  he  has  given  notice  of 
his  right,  either  to  the  whole  public  by 
marking  his  article  "patented"  or  to  the 
particular  defendants  by  informing  them 
of  his  patent  and  of  their  infringement  of 
it.  Dunlap  v.  Schofield,  152  U.  S.  244,  247, 
38    L..  Ed.    426. 

Plaintiff,  a  manufacturer  of  trunk 
catches,  stamped  upon  the  larger  sizes  ^ 
the  fact  and  the  date  of  the  patent,  but 
failed  to  affix  such  stamp  to  the  smaller 
sizes,  on  account,  as  he  averred,  of  the 
difficulty  of  marking  them  in  such  way 
as  the  mark  would  be  legible  when  the 
catches  were  japanned  or  tinned.  It  was 
held  that  while  it  was  not  altogether  clear 
that  the  stamp  could  not  have  been  made 
upon  the  smaller  sizes,  yet,  as  the  case 
was  a  doubtful  one,  something  was  to  be 
left  to  the  judgment  of  the  patentee,  who 
had   complied   with    the   alternative   pro- 


Digitized  by 


Google 


PATENTS. 


249 


cept  on  proof  that  the  defendant  was  duly  notified  of  the  infringement,  and  con- 
tinued, after  such  notice,  to  make,  use  or  vend  the  article  so  patented.*^ 

Xn.    Sales,  Assignments,  Mortgages,  and  Licenses. 

A.  Sales  and  Assignments  of  Patent  Bights — 1.  Right  to  S^i^i.  or  As^ 
SIGN — a.  General  Rule. — A  patent  which  vests  the  sole  and  exclusive  right  of 
making,  using,  and  vending  the  invention  in  the  person  to  whom  it  has  been 
granted  by  the  government,  as  against  all  persons  not  deriving  title  through 
him,  is  property,  capable  of  being  assigned  by  him  at  his  pleasure.*^  The  rights 
growing  out  of  an  invention  may  be  sold,  including  the  right  to  use  it,  though  no 
patent  ever  issues  for  it.^^ 

b.  SptUting  Up  Patent. — ^A  patentee  cannot  split  up  his  patent  into  as  many 
diflFerent  parts  as  there  are  claims,  and  vest  the  legal  title  to  those  claims  in  as 
many  different  persons.^* 

2.  Who  Akb  Assignees. — ^An  assignee  is  one  who  holds,  by  a  valid  assign- 
ment in  writing,  the  whole  interest  of  a  patent,  or  any;  undivided  part  of  such 
whole  interest,  throughout  the  United  States,^^ 

3.  Time  of  Transfer. — ^The  assignment  of  a  right  in  a  patent  before  it  is- 
sues is  effectual  to  pass  the  patent  when  it  issues.^®  And  where  the  convey- 
ance or  assignment  precedes  the  granting  of  the  patent,  it  may  be  issued  to  the 
assignee,  the  assignment  being  first  entered  of  record  in  the  patent  office.^^ 

4.  CONTRACT  OF  SalE  OR  ASSIGNMENT — a.  What  Constitutes, — Whether  a 
transfer  of  a  particular  right  or  interest  under  a  patent  is  an  assignment  or  a 


visions  of  the  act,  in  affixihg  a  label  to 
the  packages  in  which  the  trunk  catches 
were  shipped  and  sold.  Sessions  v. 
Romadka,   145    U.   S.   29,   36    L.    Ed.   609. 

21.  Right  to  sue  for  infringement  in  ab- 
sence of  mark  or  notice. — Sessions  v,  Ro- 
madka, 145  U.  S.  29,  49,  36  L.  Ed.  609; 
Dunlap  V.  Schofield,  152  U.  S.  244,  38  L. 
Ed,  426;  Coupe  v.  Royer,  155  U.  S.  565. 
584.  39  L.  Ed.  263. 

22.  Patent  is  assignable. — Adams  v. 
Burke,  17  Wall.  453,  21  L.  Ed.  700;  Ager 
V.  Murray,  105  U.  S.  126,  127,  26  L.  Ed. 
942:  Hendrie  v.  Sayles,  98  U.  S.  546,  548, 
25  I,.  Ed.  176;  Gayler  v.  Wilder,  10  How. 
477,  13  L.  Ed.  504;  Machine  Co.  v.  Mur- 
phy. 97  U.  S.  120,  121,  24  L.  Ed.  935;  Rail- 
road Co.  V.  Trimple,  10  WalL  367,  19  L. 
Ed.  948;  Agawam  Co.  v.  Jordan,  7  Wall. 
58.3.  19  U  Ed.  177;  Durham  v,  Seymour, 
161  U.  S.  235,  238,  40  L.  Ed.  682;  Keeler 
r.  Standard  Folding  Bed  Co.,  157  U.  S.  659, 
661,   39    U    Ed.    848. 

28.  Sale  valid  thouerh  patent  never  is- 
wefc— Hammond  v.  Mason,  etc.,  Organ 
Co.,  92  U.  S.  724,  725,  23  L.' Ed.  767; 
Agawam  Co.  v.  Jordan,  7  Wall.  583,  19 
L  Ed.  177;  Keeler  v.  Standard  Folding 
Bed  Co.,  157  U.  S.  659,  661,  39  L.  Ed.  848; 
Bcment  v.  National  Harrow  Co.,  186  U. 
S.  70,  88,  46  L.  Ed.  1058;  Durham  v, 
Seymour,  161  U.  S.  235,  238,  40  L.  Ed.  682. 

"Rights  growing  out  of  an  invention 
may  be  sold,  whether  the  sale  in  any 
case  carries  with  it  anything  of  value  or 
not  Hammond  v.  Mason,  etc.,  Organ 
Co.,  92  U.  S,  724,  728,  23  L.  Ed.  767."  Dur- 
ham V.  Seymour,  161  U.  S.  235,  238,  40 
L.  Ed  682. 

U.  Ris^t  to  split  up  patent  by  severaS 
Msignmcnts.— Pope  Mtg.  Co.  v.  Gormully, 


etc.,  Mfg.  Co.,  No.  3,  144  U.  S.  248,  250, 
36  L,.  Ed.  423;  Waterman  v.  Mackenzie, 
138  U.  S.  252,  34  L.  Ed.  923. 

26.  Who  is  an  assignee. — Moore  v. 
Marsh,  7  Wall.  515,  520,  19  L.  Ed.  37. 
See  post,  "What  Constitutes,"  XII,  A,  4,  a. 

'* Assignee"  and  "grantee"  not  synony- 
mous terms. — The  terms  "assignee"  and 
"grantee"  as  used  in  the  patent  law  are 
not  synonymous.  Moore  v.  Marsh,  7  Wall. 
515,    521,    19    L.    Ed.    37. 

26.  Assignment  before  issuance  of  pat« 
ent— Railroad  Co.  v,  Trimble,  10  Wall.  367, 
19  L.  Ed.  948;  Hendrie  v.  Sayles,  98  U. 
S.  546,  25  I,.  Ed.  176;  Gayler  v.  Wilder,  10 
How.  477,  13  L.  Ed.  504;  Hartshorn  v. 
Day,  19  How.  211,  15  L.  Ed.  605;  Dur- 
ham V.  Seymour,  161  U.  S.  235,  238,  40 
L.  Ed.  68*>>;  Littlefield  v.  Perry,  21  Wall. 
205,  225,  22  L.  Ed.  577. 

An  assignment  of  a  patent  right,  made 
and  recorded  in  the  patent  office  before 
the  patent  issued,  which  purported  to  con- 
vey to  the  assignee  all  the  inchoate  right 
which  the  assignor  then  possessed,  as  well 
as  the  legal  title  which  he  was  about  to 
obtain,  was  sufficient  to  transfer  the  right 
to  the  assignee,  although  a  patent  after- 
wards was  issued  to  the  assignor.  Gayler 
V.  Wilder,  10  How.  477,  13  L.   Ed.   504. 

Where  a  patentee  is  about  to  apply  for 
a  renewal  of  his  patent,  and  agrees  with 
another  person  that,  in  case  of  success, 
he  will  assign  to  him  the  renewed  patent, 
and  the  patent  is  renewed,  such  an  agree- 
ment is  valid,  and  conveys  to  the  assignee 
an  equitable  title,  which  can  be  converted 
into  a  legal  title  by  paying,  or  offering  to 
pay,  the  stipulated  consideration.  Harts- 
horn V.  Day,  19  How.  211,  15  L.  Ed.  605. 

$7.  Patent  assigned  before  issuance  may 
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license  does  not  depend  upon  the  name  by  which  it  is  called,  but  upon  the  legal 
effect  of  its  provisions.^s  An  assignment  may  be  of  the  whole  patent,  of  the  ex- 
clusive right  within  certain  territory,  or  of  an  individual  part.2» 

b.  Ponn  and  Requisites — (1)  In  General, — A  contract  of  sale  or  assignment 
of  a  patent  must  convey  the  exclusive  right,  under  the  patent,  to  make  and  use, 
and  vend  to  others  to  be  used,  the  thing  patented,  within  and  throughout  some 
specified  district  or  portion  of  the  United  States,  and  such  right  must  be  ex- 
clusive of  the  patentee,  as  well  as  of  all  others  except  the  grantee.^^ 

(2)  Who  May  Make. — In  Texas,  an  executor  de  son  tort  may  make  an 
assignment  of  a  patent  which  will  be  valid  if  not  repudiated  by  the  regularly 
appointed  personal  representative  or  by  the  children  of  the  decedent.^ ^ 

(3)  Writing. — ^A  sale  or  assignment  of  a  patent  right  must  be  in  writing.'* 
But  an  oral  agreement  to  sell  or  assign  is  valid.^s 

(4)  Sealing. — Assignments  of  patents,  though  required  to  be  in  writing,  are 
not  required  to  be  sealed.^* 

(5)  Recording. — ^The  assignment,  unless  recorded  in  the  patent  office  within 
three  months  from  its  execution,  is  void  against  subsequent  purchasers  or  mort- 
gagees for  a  valuable  consideration  without  notice.^^  But  as  between  the  parties, 
recording  is  not  necessary  to  the  validity  of  the  assignment.^^ 


issue  to  assignee. — Hendrie  v.  Sayles,  98 
U.  S.  546,  25  L.  Ed.  176. 

28.  What  constitutes. — Waterman  v. 
Mackenzie,  138  U.  S.  252,  256,  34  L.  Ed. 
923;  Wilson  v.  Rousseau,  4  How.  646,  686, 
11    L.    Ed.    1141. 

88.  Assignment  may  be  of  whole  or 
part  of  patent  right — ^Waterman  v.  Mac- 
kenzie, 138  U.  S.  252,  34  L.  Ed.  923; 
Pope  Mfg.  Co.  V.  Gormully,  etc.,  Mfg. 
Co.,  No.  3,  144  U.  S.  248,  251,  36  L. 
Ed.    423. 

"The  patentee  or  his  assigns  may,  by  in- 
strument in  writing,  assign,  grant  and 
convey,  either,  1st,  the  whole  patent,  com- 
prising the  exclusive  right  to  make,  use 
and  vend  the  invention  throughout  the 
United  States;  or,  2d,  an  undivided  part  or 
share  of  that  exclusive  right;  or,  3d, 
the  exclusive  right  under  the  patent 
within  and  throughout  a  specified  part 
of  the  United  States.  Rev.  Stat,  § 
4898.  A  transfer  of  either  of  these  three 
kinds  of  interests  is  an  assignment,  prop- 
erly speaking,  and  vests  in  the  assignee 
a  title  in  so  much  of  the  patent  itself, 
with  a  right  to  sue  infringers;  in  the 
second  case,  jointly  with  the  assignor; 
in  the  first  and  third  cases,  in  the  name  of 
the  assignee  alone.  Any  assignment  or 
transfer,  short  of  one  of  these,  is  a  mere 
license,  giving  the  licensee  no  title  in 
the  patent,  and  no  right  to  sue  at  law  in 
his  own  name  for  an  infringement.  Rev. 
Stat,  §  4919;  Gayler  v.  Wilder,  10  How. 
477,  494,  495,  13  L.  Ed.  504;  Moore  v. 
Marsh,  7  Wall.  515,  19  L.  Ed.  37."  Water- 
man V.  Mackenzie,  138  U.  S.  252,  255,  34  L. 
Ed.    923. 

A  grant  of  an  exclusive  right  to  make, 
use  and  vend  two  patented  machines 
within  a  certain  district,  is  an  assignment, 
and  gives  the  grantee  the  right  to  sue  in 
his  own  name  for  an  infringement  within 
the  district,  because  the  right,  although 
limited  to  making,  using  and  vending  two 


machines,  excludes  all  other  persons,  even 
the  patentee,  from  making,  using  or  vend- 
ing like  machines  within  the  district 
Waterman  v.  Mackenzie,  138  U.  S.  252, 
34  L.  Ed.  923;  Wilson  v.  Rousseau,  4 
How.  646,  11  L.  Ed.  1141.  See  post, 
"What   Constitutes,''  XII,   C,  1. 

30.  Form  and  validity  of  grant. — Moore 
V.  Marsh,  7  Wall.  515,  521,  19  L.  Ed.  37. 

31.  Who  may  make  assignment — De  La 
Vergne,  etc..  Machine  Co.  v.  Feather- 
stone,  147  U.  S.  209,  37  L.  Ed.  138. 

82.-  Assigmnent  must  be  in  writing. — 
Agawam  Co.  v.  Jordan,  7  Wall.  583,  19  L. 
Ed.  177;  Moore  v.  Marsh,  7  Wall.  515,  19 
L.  Ed.  37;  Machine  Co.  v.  Murphy,  97  U. 
S.  120,  121,  24  L.  Ed.  935.  See  the  titte 
FRAUDS,  STATUTE  OF,  vol.  6.  p.  451. 

38.  An  oral  agreement  for  the  sale  and 
assignment  of  the  right  to  obtain  a  pat- 
ent for  an  invention  is  not  within  the 
statute  of  frauds,  nor  within  §  4898  of  the 
Revised  Statutes  requiring  assignments 
of  patents  to  be  in  writing;  and  may  be 
specifically  enforced  in  equity,  upon  suffi- 
cient proof  thereof.  Dalzell  v.  Dueber,  etc., 
Mfg.  Co.,  149  U.  S.  315,  320,  37  L.  Ed.  749. 

84.  Assignments  of  patents  are  not  re- 
quired to  be  under  seal.  Gottfried  v.  Mil- 
ler,   104    U.    S.    521,    527,    26    L.    Ed.    851. 

86.  Recording. — Ager  v.  Murray,  105 
U.  S.  126,  127,  26  L.  Ed.  942;  Gayler  v. 
Wilder,  10  How.  477,  13  L.  Ed.  504;  Little- 
field  V.  Perry,  21  Wall.  205,  22  L.  Ed.  577; 
Waterman  v.  Mackenzie,  138  U.  S.  252, 
34   L.   Ed.  923. 

36.  Recording  not  necessary  as  between 
parties. — De  La  Vergne,  etc.,  Machine  Co. 
V.  Featherstone,  147  U.  S.  209,  225,  37  L. 
Ed.    138. 

Where  an  inventor  died  pending  the 
application  for  a  patent,  and  the  patent 
was  issued  to  him  "his  heirs  or  assig[ns,'* 
and  subsequently  the  inventor's  adminis- 
trator conveyed  the  entire  patent  right 
to   a  third  person,  it  was  held   that  the 
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(6)  Compliance  with  State  Statutes, — The  states  may  require  that  on  a  sale 
or  assignment  of  letters-patent  copies  thereof  shall  be  filed  with  the  clerk  of 
the  court,  and  that  notes  given  therefor  shall, state  on  their  face  that  they  were 
* 'given  for  a  patent  right/'^T 

c.  Construction — (1)  General  Rules — (a)  Intention  as  Governing. — An  as- 
signment of  an  interest  in  an  invention  secured  by  letters-patent  is  a  contract, 
and  like  all  other  contracts  is  to  be  construed  so  as  to  carry  out  the  intention  of 
the  parties  to  it.^^ 

(b)  Several  Contracts  Construed  Together, — Where  an  inventor  signed  sev- 
eral different  agreements  with  the  same  party,  on  the  same  day,  for  the  sale  of 
his  invention  and  for  a  license  to  use  it,  they  must  all  be  construed  together .^^ 

(c)  Parol  Evidence  to  Vary, — Parol  evidence  is  not  admissible  to  impeach  a 
sealed  contract  to  assign  a  patent  when  issued><^ 

(2)  Rights  Passing  by  Contract,— St^  post,  "Rights  of  Transferee,"  XII,  A, 
5,  b. 

(3)  Reservations  to  Patentee, — A  contract  for  the  sale  of  a  patent  which 
stipulates  that  improvements  shall  enure  to  the  benefit  of  both  parties,  and 
which  secures  to  the  patentee  the  right  to  manufacture  under  the  patent,  en- 
titles the  patentee  to  manufacture  without  royalty  and  without  infringement 
under  a  patent  for  further  improvements  taken  out  by  the  purchaser  of  the 
original  patent.*^ 

5.    Rights  and  Liabii^itiks  of  Transferee — a.   In  General, — ^The  assignee 


failure  to  record  the  title  papers  in  the 
patent  office  did  not  invalidate  the  pat- 
ent, it  appearing  that  the  administrator 
and  equitable  owner  in  part  had  obtained 
the  patent.  De  La  Verg^ne,  etc.,  Machine 
Co.  V.  Featherstone,  147  U.  S.  209,  a?  L. 
Ed.  138. 

37.  State  statutes  regulating  sales  and 
transfers  of  patents. — Allen  v.  Riley,  203 
U.  S.  347,  51  L.  Ed.  216;  Woods  &  Sons 
V.   Carl,  203  U.  S.  358,  51  L.   Ed.  219. 

The  Kansas  statute  (ch.  182,  Laws  of 
1889,  prescribing  the  provisions  which 
shall  accompany  the  sale  or  assignments 
of  rights  arising  under  a  patent,  i.  e.,  filing 
with  clerk  of  the  district  court  duly  au- 
thenticated copies  of  the  letters-patent 
and  inserting  the  words  "Given  for  a 
patent  right"  in  all  written  obligations 
taken  for  a  patent  right,  does  not 
trench  upon  the  federal  power  or  the 
rights  of  the  patentee  as  fixed  by  U.  S. 
Const.,  art.  1,  §  8,  authorizing  congress 
to  provide  for  securing  to  inventors  the 
exclusive  rights  to  their  discoveries  for 
limited  periods  and  Revised  Statutes,  § 
4898,  which  authorizes  assignments  of 
patent  rights  which  shall  be  valid  as  to 
third  parties  when  recorded  in  the  patent 
office.  Allen  v.  Riley,  203  U.  S.  347,  51 
L.   Ed.   216. 

A  note  given  for  the  sale  of  a  patent 
was  not  executed  as  provided  for  by  the 
statute  of  that  state  relating  to  the  sale 
of  rights  under  a  patent.  The  act  of  April 
23,  1891,  Kirby's  Dig.,  §  513,  provides 
that  unless  such  notes  show  on  theif 
face  for  what  they  were  given,  they  shall 
be  void.  The  violation  of  the  statute  being 
set  up  as  a  defense,  the  statute  was  de- 
clared valid,  following  the  ruling  of  Allen 


V,  Riley,  203  U.  S.  347.  51  L.  Ed.  216; 
Woods  &  Sons  v.  Carl,  203  U.  S.  358, 
51  L.  Ed.  219. 

88.  Intention  as  governing. — Hammond 
V.  Mason,  etc.,  Organ  Co.,  92  U.  S.  724, 
23  L.  Ed.  767;  Nicolson  Pavement  Co. 
V.  Jenkins,  14  Wall.  452,  456,  20  L.  Ed.  777. 

If  it  is  apparent  from  several  agree- 
ments for  the  license  and  sale  of  an  in- 
vention that  the  inventor  intended  to  con- 
vey the  right  to  use  a  new  invention  in 
connection  with  former  patents,  under  any 
renewal  or  extension  of  the  former,  the 
grantee  or  assignee  is  protected,  though 
the  improvement  was  never  patented,  and 
though  the  reissued  patent  was  extended 
afterwards.  Hammond  v.  Mason,  etc., 
Organ  Co.,  92  U.  S.  724,  23  L.  Ed.  767. 

39.  Agreements  for  sale  and  license  con- 
strued together. — Hammond  v.  Mason, 
etc.,  Organ  Co.,  92  U.  S.  724,  23  L.  Ed. 
767. 

40.  Parol  evidence  to  impeach  sealed 
contract  to  assign. — Hartshorn  v.  Day,  19 
How.  211,  15  L.  Ed.  605.  See  the  title 
PAROL  EVIDENCE,  ante,  p.  12. 

Evidence  tending  to  show  that  an  agree- 
ment between  a  patentee  and  his  attorney, 
when  about  to  apply  for  a  renewal,  to  as- 
sign the  renewed  patent  to  him  in  case  of 
success,  had  been  produced  by  the  fraudu- 
lent representations  of  the  latter,  in  re- 
spect to  transactions  out  of  which  the 
agreement  arose,  ought  not  to  have  been 
received,  it  being  a  sealed  instrument. 
Hartshorn  v.  Day,  19  How.  211,  15  L.  Ed. 
605. 

41.  Contract  securing  to  patentee  bene- 
fit of  improvements  made  by  purchaser. — 
TopliflF  V,  Topliff,  122  U.  S.  121,  30  L.  Ed. 
1110. 
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thereafter  stands  in  the  place  of  the  patentee,  both  as  to  right  under  the  patent 
and  future  responsibility  ** 

b.  Rights  of  Transferee — (1)  General  Rule. — ^The  assignees  of  a  patent  right 
take  it  subject  to  the  legal  consequences  of  the  previous  acts  of  the  patentee.^* 

(2)  What  Passes  to  Transferee— {^)  Title  and  Right  to  Control.— Where 
the  assignment  of  a  patent  is  absolute  and  unconditional,  the  legal  title  thereby 
vests  in  the  assignee,  and  the  patentee  has  no  rights  with  respect  to  the  sale  or 
management  thereof,**  and  this  rule  is  not  affected  by  a  clause  in  the  contract 
giving  the  patentee  a  share  of  the  net  profits  arising  from  the  sale  of  the  patent 
by  the  assignees.**^ 

(b)  Extensions  and  Renewals. — It  is  well  settled  that  the  title  of  an  inventor 
to  obtain  an  extension  may  be  the.  subject  of  a  contract  of  sale.*^  Whether  the 
right  to  an  ^extension  or  renewal  passes  by  the  contract  of  sale  or  assignment  de- 
pends upon  the  nature  of  the  rights  sold  and  terms  of  the  contract.**^  Where  the 
conveyance  is  of  an  existing  patent,  apt  words  are  required  to  show  that  the  con- 
veyance includes  more  than  the  term  specified  in  the  patent.*  ^     But  where  the 


43.  Rights  of  assignee  in  general — 
Moore  v.  Marsh,  7  Wall.  515,  522,  19  I,. 
Ed.  3T. 

43.  Assignee  subject  to  previous  acts  of 
assignor. — McClurg  v.  Kingsland,  1  How. 
202,  11  L.  Ed.  102;  W,orley  v.  Tobacco  Co., 
104  U.  S.  340,  344,  26  L.  Ed.  821. 

44.  Effect  of  assignment  as  vesting  title 
in  assignee. — Rude  v.  Westcott,  130  U.  S. 
152,  32  L.  Ed.  888;  Boesch  v.  Graff,  133 
U.  S.  697,  701,  33  L.  Ed.  787. 

A  clause  in  an  instrument  assigning  the 
right  of  the  patentee  in  his  patent,  and 
appointing  the  assignees  attorneys  of  the 
grantor,  with  authority  to  use  his  name 
whenever  they  deemed  proper  in  such 
management,  does  not  restrict  in  any  way 
the  power  of  the  assignees  after  the  trans- 
fer of  the  property,  nor  require  them  to 
consult  the  assignor  in  its  management. 
Rude  r.  ^Westcott,  130  U.  S.  152,  32  L.  Ed. 
888. 

Where  an  assignment  is  absolute  in 
form  it  conveys  the  legal  title,  and  the 
title  is  not  divested  by  a  conditon  of  de- 
feasance as  to  payment  of  money  to  the 
assignor,  where  the  money  is  paid  at  the 
time  agreed  on.  Boesch  v.  Graff,  133  U. 
S.  697,  701,  33  L.  Ed.  787. 

45.  Effect  of  clause  giving  patentee 
share  of  net  profits. — Rude  v.  Westcott, 
130  U.  S.  152,  32  L.  Ed.  888;  Tilghman  v. 
Proctor,  125  U.  S.  136,  143,  31  L.  Ed.  664. 

An  instrument,  amply  full  and  expressive 
to  convey  the  right  of  the  patentee  in  his 
patent,  is  not  rendered  any  less  effective 
for  this  purpose  by  a  provision  therein 
that  the  net  profits  arising  from  sales, 
royalties,  settlements  or  other  source, 
shall  be  divided  between  the  parties  to  the 
assignment  so  as  to  give  the  patentee  one- 
fourth  thereof.  Rude  v.  Westcott,  130  U. 
S.  152,  32  L.  Ed.  888. 

Where  the  absolute  title  to  a  patent  is 
assigned  upon  an  agreement  that  the  as- 
signor shall  be  entitled  to  one-fourth  of 
the  net  profits  arising  from  the  sales 
thereof,  the  assignees  do  not  hold  the 
property  as  trustees  for  the  benefit  of  the 
property  but  are  only  trustees  for  him  of 


one-fourth  of  the  profits.  Rude  v.  West- 
cott, 130  U.  S.  152,  32  L.  Ed.  888;  Tilgrh- 
man  v.  Proctor,  125  U.  S.  136,  143,  31  L. 
Ed.  664.  • 

46.  Power  of  patentee  to  sell  right  to 
extension. — De  La  Vergne,  etc.,  Machine 
Co.  V.  Featherstone,  147  U.  S.  209,  223,  37 
L.  Ed.  138;  Nicolson  Pavement  Co.  v. 
Jenkins,  14  Wall.  452,  456,  20  L.  Ed.  777; 
Gayler  v.  Wilder,  10  How.  477,  13  L.  Ed. 
504. 

47.  Whether  right  to  extension  passes 
depends  on  .  contract. — Railroad  Co.  v, 
Trimble,  10  Wall.  367,  19  L.  Ed.  948; 
Nicolson  Pavement  Co.  v.  Jenkins,  14 
Wall.  452,  20  L.  Ed.  777;  Mitchell  v.  Haw- 
ley,  16  Wall.  544,  21  L.  Ed.  322;  Hendrie 
V.  Sayles,  98  U.  S.  546,  554,  25  L.  Ed.  176. 

48.  Convesrance  of  patent  right — Hen- 
drie V.  Sayles,  98  U,  S.  546,  554,  25  L.  Ed. 
176;  Mitchell  v.  Hawley,  16  Wall.  544,  21 
L.  Ed.  322;  Paper-Bag  Cases,  105  U.  S. 
766,  771,  26  L.  Ed.  959. 

When  the  patentee  assigns  the  patent 
to  a  purchaser,  the  assignee  acquires  only 
the  exclusive  right  to  make,  use,  and  vend 
the  patented  improvement  during  the 
term  for  which  the  patent  was  granted, 
uhless  the  instrument  of  assignment  con- 
tains words  showing  that  the  parties  in- 
tended that  the  instrument  should  be 
more  comprehensive  and  include  the  ex- 
tended term  in  case  an  extension  should 
be  granted  by  the  commissioner.  Hendrie 
V.  Sayles,  98  U.  S.  546,  550,  25  L.  Ed.  176. 

The  franchise  which  the  patent  grants, 
consists  altogether  in  the  right  to  ex- 
clude every  one  from  making,  using,  or 
vending  the  thing  patented,  without  the 
permission  of  the  patentee.  This  is  all 
that  he  obtains  by  the  patent.  And  when 
he  sells  the  exclusive  privilege  of  making 
or  vending  it  for  use  in  a  particular  place, 
the  purchaser  buys  a  portion  of  the  fran- 
chise which  the  patent  confers.  He  ob- 
tains a  share  in  the  monopoly,  and  that 
monopoly  is  derived  from,  and  exercised 
under,  the  protection  of  the  United  States. 
And  the  interest  he  acquires,  necessarily 
terminates  at  the  time  limited  for  it»  con- 
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conveyance  is  of  the  invention,  whether  before  or  after  the  patent  is  obtained,  the 
rule  is  that  the  right  to  renewals  or  extensions  passes,  unless  excepted  from  the 
transfer.*®    But  even  if  the  assignee  cannot  sell  or  vend  the  patent  to  others, 


tdnuance  by  the  law  which  created  it.  The 
patentee  cannot  sell  it  for  a  longer  time. 
And  the  purchaser  buys  with  reference  to 
that  period;  the  time  for  which  the  ex- 
clusive privilege  is  to  endure  being  one  of 
the  chief  elements  of  its  value.  He 
therefore  has  no  just  claim  to  share  in  a 
further  monopoly  subsequently  acquired 
by  the  patentee.  He  does  not  purchase 
or  pay  for  it.  Bloomer  v.  McQuewan,  14 
How.  539,  549,  14   L.  Ed.  532. 

Assignees  oi  the  patent  from  the  pat- 
entee can  only  sell  and  convey  what  they 
acquire  by  virtue  of  the  instrument  of  as- 
signment, and  inasmuch  as  the  presump- 
tion is  that  the  grantor  contracts  to  sell 
and  convey  only  what  is  secured  by  the 
patent,  the  proper  construction  of  the  in- 
strument limits  the  right  conveyed  to  the 
term  expressed  in  the  patent,  unless  the 
instrument  contains  words  to  indicate  a 
different  intent.  Holders  of  patents  may 
not  be  the  inventors,  nor  is  it  true  in 
every  case  that  the  patent  is  issued  to  the 
inventor.  On  the  other  hand,  the  inventor 
is  vested  by  law  with  the  inchoate  right 
to  the  exclusive  use  of  the  invention  to 
every  extent  that  the  patent  act  accords, 
which  he  may  perfect  and  make  absolute 
by  proceeding  in  the  manner  which  the 
law  requires.  Hendrie  v.  Sayles,  98  U. 
S.   546,  551,  25  L.  Ed.  176. 

During  the  term  for  which  the  patent 
is  granted  the  assignee  of  all  the  right, 
title,  and  interest  of  the  patentee  in  the 
same  may,  himself  sell,  assign,  and  convey 
the  patent  for  the  residue  of  the  term 
granted,  or  he  may  continue  to  hold  the 
same  during  that  period,  and  may  make, 
use,  and  vend  the  patented  improvement, 
but  his  title  to  the  invention  terminates 
when  the  term  of  the  patent  expires;  nor 
will  his  assignee  or  grantee  stand  in  any 
better  condition,  as  the  maxim  Nemo  dat 
qui  non  habet  applies  to  the  assignee  of 
the  patentee.  Hendrie  v.  Sayles,  98  U.  S. 
546,  550,  25  L.   Ed.  176. 

A  patentee  of  certain  machines,  whose 
original  patent  had  still  between  six  and 
seven  years  to  run,  conveyed  to  another 
person  the  "right  to  make  and  use  and  to 
license  to  others  the  right  to  make  and 
use  four  of  the  machines"  in  two  states 
"during  the  remainder  of  the  original 
term  of  the  letters-patent,  provided,  that 
the  said  grantee  shall  not  in  any  way  or 
form  dispose  of,  sell,  or  grant  any  license 
to  use  the  said  machines  beyond  the  said 
term."  The  patent  having,  towards  the 
expiration  of  the  original  term,  been  ex- 
tended for  seven  years,  held,  that  an  in- 
junction by  a*  grantee  of  the  extended 
term  would  lie  to  restrain  the  use  of  the 
four  machines,  they  being  in  use  after  the 
term  of  the  original  patent  had  expired. 


Mitchell  V,  Hawley,  16  Wall.  544,  21  L.  Ed. 
322. 

48.  Conveyance  of  invention.^ — Hendrie 
V,  Sayles,  98  U.  S.  546,  554,  25  L.  Ed.  176; 
Railroad  Co.  v.  Trimble,  10  Wall.  367,  19 
Lr.  Ed.  948;  Nicolson  Pavement  Co.  v. 
Jenkins,  14  WaU.  452,  20  L.  Ed.  777. 

Where  before  the  issue  of  letters-pat- 
ent therefor,  a  party  assigns  his  inven- 
tion, and  letters  are  lawfully  issued  to  the 
assignee  in  his  own  name,  the  latter  is  en- 
titled, where  the  instrument  of  assign- 
ment does  not  show  a  different  intention, 
to  obtain  a  renewal  of  them  at  the  expira- 
tion of  the  original  term.  Hendrie  v, 
Sayles,  98  U.  S.  546,  25  L.  Ed.  176. 

Where  the  transfer  is  of  an  invention, 
unless  there  is  something  in  the  instru- 
ment to  indicate  a  different  intention,  the 
rule  is  that  a  conveyance  of  the  described 
invention  carries  with  it  all  its  incidents, 
and  all  the  well-considered  authorities 
concur  that  the  inchoate  right  to  obtain 
a  renewal  or  extension  of  the  patent  is  as 
much  an  incident  of  the  invention  as  the 
inchoate  right  to  obtain  the  original  pat- 
ent; and  if  so,  it  follows  that  both  are  in- 
cluded in  the  instrument  which  conveys 
the  described  invention,  without  limita- 
tion or  qualification.  Hendrie  v,  Sayles, 
98  U.  S.  546,  554,  25  L.  Ed.  176. 

A  deed  by  which  a  patentee  of  an  in- 
vention conveys  all  the  right,  title,  and 
interest  which  he  has  in  the  "said  inven- 
tion," as  secured  to  him  by  letters-patent, 
and  also  all  "right,  title,  and  interest, 
which  may  be  secured  to  him  from  time 
to  time,"  the  same  to  be  held  by  the  as- 
signee for  his  own  use  and  for  that  of  his 
legal  representatives,  "to  the  full  end  of 
the  term  for  which  said  letters-patent  are 
or  may  be  granted,"  carries  the  entire 
invention  and  all  alterations  and  improve- 
ments, and  all  patents  whensoever  issued 
and  extensions  alike,  to  the  extent  of  the 
territory  specified.  Railroad  Co.  v.  Trim- 
ble, 10  Wall.  367,  19  L.  Ed.  948. 

An  assignment  of  a  reissued  patent,  re- 
citing the  date  and  number  of  the  reissue, 
and  that  the  original  patent  had  been 
"given  for  the  term  of  fourteen  years;" 
reciting  that  the  assignee  had  agreed  to 
purchase  all  the  right,  title,  and  interest 
which  the  patentee  had  "in  the  said  inven- 
tion as  secured  by  the  said  letters-patent;" 
and  transferring  to  the  assignees  all  the 
right,  title,  and  interest  which  the  pat- 
entee has  "in  the  said  invention  and 
letters-patent;"  "the  same  to  be  held  and 
enjoyed  by  the  said  party  for  the  use  and 
behoof  of  him  and  his  legal  representa- 
tives to  the  full  end  of  the  term  for  which 
the  said  letters-patent  are  or  may  be 
gn'anted,  as  fully  and  effectively  as  the 
same  would  have  been  held  and  enjoyed 
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after  the  renewal,  he  may  continue  using  the  patented  device.*^<>  A  covenant  by 
the  patentee,  made  prior  to  the  law  authorizing  extensions,  that  the  covenantee 
should  have  the  benefit  of  any  improvement  in  the  machinery,  or  alteration  or  re- 
newal of  the  patent,  did  not  include  an  extension  by  an  administrator,  under 
the  act  of  1836.51 

(c)  Improvements, — Whether  the  right  to  improvements  subsequently  made 
by  the  patentee  passes  under  a  contract  for  the  sale  or  assignment  of  a  patent 
depends  on  the  terms  of  the  contracts.' ^ 


by  the  assignor  had  the  assignment  never 
been  made/*  will  transfer  an  extension 
and  renewal  of  the  patent  made  under  the 
acts  of  July  4th,  1836,  and  of  May  27th, 
1848;  and  this  though  the  patent  be  re- 
issued subsequently  to  the  assig^nment. 
Nicolson  Pavement  Co.  v,  Jenkms,  14 
Wall.  452,  20  L.  Ed.  777. 

60.  Right  to  use  patented  device  during 
term  of  renewal — Wilson  v.  Rousseau.  4 
How.  646,  11  L.  Ed.  1141;  Bloomer  v.  Mc- 

guewan,  14  How.  539,  14  L.  Ed.  532; 
haffee  v.  Boston  Belting  Co.,  22  How. 
217,  16  I^.  Ed.  240;  Bloomer  v.  MiUinger, 
1  Wall.  340,  17  L.  Ed.  581;  Eunson  v. 
Dodge,  18  Wall.  414,  416,  21  L.  Ed.  766; 
Adams  v.  Burke,  17  How.  453,  21  L.  Ed. 
700;  Mitchell  v,  Hawley,  16  Wall.  544,  21 
L.   Ed.  322. 

The  patent  for  Woodworth's  planing 
machine  was  extended  from  1842  to  1843, 
by  the  board  of  commissioners.  Under 
that  extension,  the  federal  supreme  court 
decided,  in  Wilson  v,  Rousseau,  4  How. 
646,  688,  11  L.  Ed.  1141,  that  an  assignee 
had  a  right  to  continue  the  use  of  the  ma- 
chine which  he  then  had.  In  1845,  con- 
gress, by  a  special  act,  extended  the  time 
still  further  from  1849  to  1856.  Under 
that  extension,  an  assignee  has  still  the 
same  right.  Bloomer  v.  McQuewan,  14 
How.   539,  14  I^.   Ed.  532. 

Patentees  acquire  the  exclusive  right  to 
make  and  use,  and  vend  to  others  to  be 
used,  their  patented  inventions  for  the 
period  of  time  specified  in  the  patent,  but 
when  they  have  made  and  vended  to 
others  to  be  used  one  or  more  of  the 
things  patented,  to  that  extent  they  have 
parted  with  their  exclusive  right.  They 
are  entitled  to  but  one  royalty  ^for  a  pat- 
ented machine,  and  consequently  when  a 
patentee  has  himself  constructed  the  ma- 
chine and  sold  it,  or  authorized  another  to 
construct  and  sell  it,  or  to  constfuct  and 
use  and  operate  it,  and  the  consideration 
has  been  paid  to  him  for  the  right,  he 
has  then  to  that  extent  parted  with  his 
monopoly,  and  ceased  to  have  any  in- 
terest whatever  in  the  machine  so  sold  or 
so  authorized  to  be  constructed  and 
operated.  Where  such  circumstances  ap- 
pear, the  owner  of  the  machine,  whether 
he  built  it  or  purchased  it,  if  he  has  also 
acquired  the  right  to  use  and  operate  it 
during  the  lifetime  of  the  patent,  may  con- 
tinue to  use  it  until  it  is  worn  out,  in  spite 
of  any  and  every  extension  subsequently 
obtained  by  the  patentee  or  his  assigns. 


Bloomer  v,  Millinger,  1  Wall.  340,  350,  17 
L.  Ed.  581. 

Where  a  person  during  the  original  term 
of  a  patent  bought  from  one  who  had  no 
right  to  sell  it,  a  machine  which  was  an 
infringement  of  the  patent,  and  afterwards 
himself  bought  the  patent  for  the  county 
where  he  was  using  the  machine,  held  that 
on  an  extension  of  the  patent  the  owners 
of  the  extension  could  not  recover  against 
him  for  using  the  machine  after  the  origi- 
nal term  had  expired;  but  that. such  pur- 
chase of  the  interest  in  the  patent,  re- 
moved, as  to  the  purchaser,  all  disability- 
growing  out  of  the  wrongful  construction 
of  the  machine  then  used  by  him,  and  ren- 
dered the  use  of  it  legal.  Eunson  v. 
Dodge,  18  Walk  414,  21  L.  Ed.  766. 

61.  Express  covenant  for  renewal,  made 
before  act  authorizing  renewaL — ^Wilson  7. 
Rousseau,  4  How.  646,  11  L-  Ed.  1141.  " 

It  must  be  construed  to  include  only 
renewals  obtained  upon  the  surrender  of 
a  patent  on  account  of  a  defective  specifi- 
cation. Parties  to  contracts  look  to  es- 
tablished and  general  laws,  and  not  to 
special  acts  of  congress.  Wilson  v.  Rous- 
seau, 4  How.  646,  11  L.  Ed.  1141. 

A  plaintiff,  therefore,  who  claims  under 
an  assipfnment  from  the  administrator,  can 
maintain  a  suit  ag^ainst  a  person  who 
claims  under  the  covenant.  Wilson  v. 
Rousseau,  4  How.  646,  11  L.  Ed.  1141. 

Such  an  extention  does  not  enure  to 
the  benefit  of  assignees  under  the  original 
patent,  but  to  the  benefit  of  the  adminis- 
trator (when  granted  to  an  administrator), 
in  his  capacity,  as  such.  But  those  as- 
signees who  were  in  the  use  of  the  pat- 
ented machine  at  the  time  of  the  renewal 
have  still  a  right  to  use  it.  Wilson  v. 
Rousseau,  4  How.  646,  11  L.  Ed.  1141, 
followed  in  Simpson  v.  Wilson,  4  How. 
709,  711,  11  L.  Ed.  1169;  Wilson  v.  Turner, 
4  How.  712,  11  L.  Ed.  1171;  Bloomer  v. 
McQuewan,  14  How.  539,  549,  14  L.  Ed. 
532  (but  see  Id.,  555);  Bloomer  v.  Mill- 
inger,  1  Wall.  340,  351,  17  L.  Ed.  581. 

62.  Whether  improvements  pass  de- 
pends on  contracts. — Railroad  Co.  v.  Trim- 
ble. 10  Wall.  367,  19  L.  Ed.  948  (where 
improvements  were  held  to  pass  by  the 
contract);  Littlefield  v.  Perry,  21  Wall. 
205,  22,  L.  Ed.  577;  Troy  Iron,  etc.,  Fac- 
tory V.  Corning,  14  How.  193,  14  L.  Ed. 
383.  *♦ 

In  1834,  Burden  obtained  a  patent  for 
a  new  and  useful  improvement  m  the  ma- 
chinery for  manufacturing  wrought  nails 
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(d)  Reissties. — If  a  reissue  is  obtained  with  the  consent  of  an  assignee,  it 
enures  at  once  to  his  benefit;  if  without,  he  has  his  election  to  accept  or  re- 
ject it^ 

(e)  After-Acquired  Title, — ^Where  assignees  of  a  patent  who  have  parted 
with  their  title,  purport  to  make  another  conveyance  thereof,  and  thereafter  get 
title,  the  title  thus  subsequently  acquired  enures  to  their  grantees.^^ 

(f)  Riffht  to  Sue  for  Prior  Infringement, — ^The  assignment  of  a  patent  for 
an  invention  does  not  carry  a  right  of  action  for  prior  infringements.*** 

(3)  Assignee  for  Specific  Territory — (a)  Sale  for  Use  Elsewhere.— As  be- 
tween assignees  of  different  parts  of  the  territory,  it  is  competent  for  one  to  sell 
the  patented  articles  to  persons  who  intend,  with  the  knowledge  of  the  vendor,  to 
take  them  for  use  into  the  territory  of  the  other ,*«  and  the  purchaser  acquires  the 
right  to  use  it  anywhere,  without  reference  to  other  assignments  of  territorial 


and  spikes  which  he  assigned  to  the  Troy 
Iron  and  Nail   Factory,  and    also     cove- 
nanted that  he  would  convey  to  that  com- 
pany any   improvement   which   he   might 
thereafter  make.     In  1840,  he  made  such 
an  improvement,    for    making    hook    and 
brad-headed  spikes,  with  a  bending  lever, 
which  he  assigned  to  the  Troy  Iron  and 
Nail  Factory   in    1848.     Before   this    last 
assignment,  however,  viz,  in  1845,  Burden 
made  an  assignment  with  Corning,  Horner 
and  Winslow,    in    which,    amongst    other 
things,  it  was   agreed,  that  both   parties 
might  thereafter  manufacture    and     vend 
spikes  of  such  kind  and  character  as  they 
saw  fit,  notwithstanding  their  conflicting 
claims.     Owing   to    the   peculiar   attitude 
of  the  parties  to  each  other  at  the  time  of 
making  this  agreement,  and  the  language 
used  in  it,  it  cannot  be  construed  into  a 
permission  to  Corning,  Horner,  and  Wins- 
low,  to  use  the  improved  machinery  pat- 
ented by  Burden  in  1840;  and  the  right  to 
use  it  having  passed  to  the  Troy  Iron  and 
Nail  Factory,  a  perpetual  injunction  upon 
Corning,  Horner,  and  Winslow  will  be  de- 
creed.   Troy  Iron,  etc.,  Factory  v.  Corn- 
ing. 14  How.  193,  14  L.  Ed.  383. 

Where  a  person  had  a  patent  for  "a 
coal  burner  so  constructed  as  to  produce 
combustion  of  the  inflammable  gases  of 
anthracite  coals,"  and  had  also  a  pending 
application  for  another  improvement  in 
stoves,  devised  "for  the  purpose  of  econo- 
mizing and  burning  the  gases  generated 
by  the  combustion  of  anthracite  coals;" 
and  afterwards  executed  a  grant,  which 
(after  reciting  that  he  held  a  patent  "for 
a  coal  burner  so  construed  as  to  produce 
combustion  of  the  inflammable  gases  of 
anthracite  coals,"  and  that  he  had  "made 
application  for  letters-patent  securing  to 
him  a  certain  improvement  in  the  inven- 
tion so  as  aforesaid  patented  to  him") 
then  proceeded  to  assign  all  the  right,  title 
and  mterest  which  he  then  had,  or  might 
thereafter  have,  "in  or  to  the  aforesaid 
inventions,  improvement,  and  patent,  or 
the  patent  or  patents  that  may  be  granted 
K  ^^^n  inventions  or  any  improvement 
therein"— he  will  not  be  allowed — on  his 
hetore  mentioned  "application"    being  re- 


jected, and  on  his  getting  subsequently  to 
the  date  of  the  grant  and  of  the  rejection, 
a  patent  for  an  improvement  in  stoves,  so 
devised  as  "to  burn  the  gaseous  and  more 
inflammable  elements  of  the  coal  in  con- 
tact with  its  more  refractory  portions,  and 
thus  secure  a  more  complete  combustion 
of  them  both,"  which  his  grantee  asserts 
to  be  for  the  same  thing  essentially  as  was 
the  rejected  application,  and  so  to  have 
passed  under  the  grant—to  deny  that  the 
application  was  for  an  "improvement"  on 
the  first  patent.  He  is  estopped  by  his 
grant  describing  it  as  an  improvement  on 
the  first  patent,  to  do  so.  Accordingly,  if 
the  second  patent  be,  in  view  of  the  court, 
for  essentially  the  same  thing  as  was  the 
rejected  application,  it  passes  under  the 
assignment  as  an  "improvement"  on  the 
first  patent.  Littlefield  v.  Perry,  24  Wall. 
205,  206,  22  L.  Ed.  577. 

53.  Ri^ht  of  assignee  to  reissue  ob- 
tained without  his  consent. — Littlefield  v. 
Perry,  21  Wall.  205,  225,  22  L.  Ed.  577. 

64.  Subsequently  acquired  title  as  pass- 
ing by  grant. — Littlefield  v.  Perry,  21  Wall. 
205,  22  L.  Ed.  577;  Gottfried  v.  Miller,  104 
U.  S.  521,  26  L.  Ed.  851. 

Such  grantee,  or  one  claiming  under 
him,  may  accordingly,  as  assignee,  under 
the  patent  acts,  sue  in  the  federal  courts 
to  prevent  an  infringement  upon  his  right. 
Littlefield  v.  Perry,  21  Wall.  205,  22  L. 
Ed.   677. 

Where  assignees  of  a  patent  grant  to 
A.,  and  afterwards,  not  regarding  that 
grant,  grant,  though  without  warranty,  to  , 
B.,  if  A.  reconvey  to  them,  B.  has  the 
right  by  estoppel  against  his  grantor. 
Littlefield  v.  Perry,  21  Wall.  205,  206,  22 
L.  Ed.  577. 

65.  Right  of  assignee  to  sue  for  past 
infringement. — Moore  v.  Marsh,  7  Wall. 
515,  522,  19  L.  Ed.  37;  United  States  v. 
Loughrey,  172  U.  S.  206,  212,  43  L.  Ed.  420. 

66.  Assignee  for  specific  territory  may 
sell  for  use  elsewhere. — Keeler  v.  Stand- 
ard Folding  Bed  Co.,  157  U.  S.  659,  39  L. 
Ed.  848;  Hobbie  v.  Jennison,  149  U.  S. 
355,  37  L.  Ed.  766;  Adams  v,  Burke,  17 
Wall.  453,  21  L.  Ed.  700;  Boesch  v.  Graff, 
133  U.  S.  677,  703,  33  L.  Ed.  787. 
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rights  by  the  same  patentee.*^^  . 

(b)  Sale  Elsewhere  of  Product  of  Patented  Machine. — An  assignment  of  an 
exclusive  right  to  use  a  machine,  and  to  vend  the  same  to  others  for  use,  within  a 
specified  territory,  authorizes  the  assignee  to  vend  elsewhere,  out  of  the  said 
territory,  the  product  of  said  machine.*^® 

(c)  Action  for  Breach  of  Contract — aa.  Right  of  Action. — Where  the  owner 
of  a  patented  article  contracts  to  give  exclusive  privilege  of  sale  within  a  certain . 
territory  to  a  certain  person,  and  that  he  will  not  knowingly  permit  it  to  be  sold 
there  by  others,  the  latter  cannot  sue  for  a  breach  of  the  contract  without  showing 
that  the  former  knew  of  the  sale  of  the  article  within  that  territory  by  other  per- 
sons.*^* 

bb.  Damages. — Only  actual  damages  can  be  recovered  for  the  breach,  by  the 
owner  of  a  patent,  of  a  contract  to  give  the  plaintiff  the  exclusive  right  to  sell  the 
device  within  a  certain  described  territory.*^  The  profits  which  would  have  been 
realized  had  the  contract  been  performed,  and  which  have  been  prevented  by 
its  breach,  are  included  in  the  damages  to  be  recovered  in  every  case  where  such 
profits  are  not  open  to  the  objection  of  uncertainty  or  of  remoteness,  or  where 
from  the  express  or  implied  term  of  the  contract  itself,  or  the  special  circum- 
stances under  which  it  was  made,  it  may  be  reasonably  presumed  that  they  were 
within  the  intent  and  mutual  understanding  of  both  parties  at  the  time  it  was 
entered  into.*'^    Damages  not  claimed  in  the  pleadings  cannot  be  recovered.^^ 

(4)  Right  to  Replace  Worn  Out  Parts, — ^An  assignee  of  a  machine,  having  a 
right  to  use  the  patented  machine,  has  a  right  to  replace  new  parts  for  those 
which  are  worn  out.*'^ 

(5)  Transfer  of  Contract  by  Assignee. — If  the  assignee  transfers  his  contract, 
the  person  to  whom  he  transfers  it  is  bound  by  the  same  equities  which  existed 
between  the  original  parties  to  the  contract,  having  purchased  with  a  full  knowl- 
edge of  the  state  of  things.^ 

c.  Liability  of  Assignee  for  Royalties— (1)  In  General, — An  assignee  of  a 
patent  is  liable  to  his  assignor  for  royalties  according  to  the  terms  of  the  contract 
providing  therefor.®*^ 

(2)  Part  of  Claim  Denied  by  Patent  Office. — Where  a  contract  provides  for 
the  paymerit  of  royalties  on  an  invention  unless  and  until  there  is  final  adverse 
action  by  the  patent  office,  a  refusal  of  some  of  the  inventor's  claims  does  not  dis- 

67.  Purchaser  of  assignee  for  specified  Gas  Illuminating  Co.  v.  Western,  etc.,  Co., 
territory  may  use  machine    an3rwlhcrc.—      152  U.  S.  200,  38  I^.  Ed.  411. 

Adams  v.  Burke,  17  Wall.  453,  21  L.  Ed.  go.   Actual  damages  only  recoverable. — 

700;  Keeler  v.  Standard  Folding  Bed  Co.,  Cincinnati,   etc..    Gas   Illuminating   Co.  v. 

157  U.  S.  659,  39  L.  Ed.  848;  Birdsell  ?/.  Western,   etc.,  Co.,   152   U.   S.   200,  38   L. 

Shaliol,  112  U.  S.  485,  28  L.  Ed.  768;  Hobbie  Ed.  411. 

^   Jennison    149  U.S.  355   363,  37  L.  Ed.  ^^    ^oss  of  profit8.-Cincinnati,  etc..  Gas 

???^?^'''^^  ''•  ^'^^'  ^^^  ^'  ^'  ^    '        ^-  Illuminating  Co.  v.  Western,  etc.,  Co.,  152 

^«u     *.   ux  ^     *t.               e        u      »  u:^^.  U-  S.  200,  38  L,.  Ed.  411,  where  the  profits 

The  right  to  the  use  of  such  machmes  ^j^j^^^  ^^^^  ^^^^  ^^  ^;  ^^^  ^^^^^^ 

or    mstruments    stands     on     a      different  ^«     ,^                    ^    ,  .      j  .       i     j» 

ground  from  the  right  to  make  and  sell  ««•   Damages  not  claimed  m  plea^gs. 

them,  and  inheres  in  the  nature  of  a  con-  —Cincinnati,  etc.,  Gas  Illuminating  Co.  v. 

tract  of  purchase,  which   carries   no   im-  Western,  etc.,  Co.,  152  U.  S.  200,  38  L. 

plied  limitation  of  the  right  of  use  within  ^1*  ^IJ:.  .^     *        •           ^           i 

a  given  locality.   Adams  v,  Burke,  17  Wall.  «3.    Right  of  assignee  to  replace  worn 

453  21  L   Ed   700  ^^^  parts. — ^Wilson  v.   Simpson,    9    How. 

68.  Askignie  of  machine  for  particular  !?«.  13  I..  Ed.  66  (assignee  held  to  have 
territory  may  vend  products  of  machine  [ig^t  to  replace  worn  out  cutters  and 
anywhere.-Simpson  v.  Wilson,  4  How.  ^"^ves  on  planing  machine);  Mitchell  v. 
709,  11  L.  Ed.  1169.  Hawley,  16  Wall.  544,  21  L-   Ed.  322. 

The  restriction  upon  the  assignee  is  64.  Sale  or  transfer  of  interest  by  as- 
only  that  he  shall  use  the  machine  within  signee.— Kinsman  v.  Parkhurst,  18  How. 
the  specified  territory.     There  is  none  as  289,  15  L.  Ed.  385. 

to    the    sale    of  the  product.     Simpson  v.  66.    Liability  for  rojralties. — Eclipse  Bi- 

Wilson,  4  How.  709,  11  L.  Ed.  1169.  cycle  Co.  v.  Farrow,  199  U.  S.  581,  50  L* 

59.    Right  of    action. — Cincinnati,     etc.,  Ed.  317. 
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charge  the  contract,  and  the  defendant  may  be  made  to  account  for  the  use  of 
devices  embodying  what  remained  of  his  claims.*® 

(3)  Estoppel  to  Impeach  Patent. — ^An  assignee  who  has  sold  patented  ma- 
chines for  the  patentee,  under  his  title  and  for  his  account,  is  estopped  from  ai- 
ling the  invalidity  of  the  patent,  to  protect  himself  from  accounting  for  what 
was  so  collected.  When  sued  for  money  received  on  such  sales,  he  cannot  be 
allowed  to  deny  the  title  of  the  patentee  and  retain  the  profits  of  the  sales  to  his 
own  use,*^ 

(4)  Accounting  to  Assignor  for  Share  of  Royalties  Derived  ft^om  Licenses. — 
Where  an  assignee  shares  with  the  assignor  in  the  royalties  derived  from  licenses 
for  use  of  the  patent,  he  is  not  liable  to  the  assignor  for  loss  sustained  by  taking 
a  note  for  royalties  from  one  of  the  licensees,®^  nor  for  losses  due  to  making  with 
the  knowledge  and  approval  of  the  assignor,  a  settlement  with  one  of  the  licenses, 
whereby  it  became  necessary  to  make  a  new  arrangement  with  certain  other 
licensees,  having  the  right  to  object.®® 

6.    Actions  against  TRANsraR^E — a.    Actions  for  Royalties. — A  declaration 


66.  Part  of  claim  denied  by  patent  of- 
fice*— Eclipse  Bicycle  Co.  v.  Farrow,  199 
U.  S.  581,  50  L.  Ed.  317. 

67.  Estoppel  of  assignee  to  deny  valid- 
ity of  patent — Kinsman  v.  Parkhurst,  18 
How.  289,  293,  15  L.  Ed.' 385;  Eureka  Co. 
V.  Bailey  Co.,  11  Wall.  488,  20  L.  Ed.  209; 
United  States  v.  Harvey  Steel  Co.,  196  U. 
S.  310,  49  L.  Ed.  492;  Eclipse  Bicycle  Co. 
V.  Farrow.  199  U.  S.  581,  50  L.  Ed.  317. 

The  assignee  could  not  legally  purchase 
the  outstanding  claim  of  a  third  person, 
and  set  it  up  against  the  patentee  with 
whom  he  had  an  existing  agreement,  in 
the  nature  of  a  copartnership.  Kinsman 
V.   Parkhurst,  18  How.  289,  15  I^.  Ed.  385. 

Even  if  the  patent  were  invalid,  yet 
that  does  not  so  taint  with  illegality  the 
sales  of  the  machines  by  the  assignee,  as 
to  affect  the  claim  of  the  assignor  to  an 
account  of  the  sales.  Kinsman  v.  Park- 
hurst, 18  How.  289,  15  L.  Ed.  385. 

Where  suit  is  brought  for  royalties 
upon  a  contract  for  the  use  of  a  process 
for  hafdening  armor  plate,  the  United 
States  cannot  set  up  the  invalidity  of  the 
patent  under  a  clause  providing  that  the 
pa3rment  of  royalties  shall  cease  upon  ju- 
dicial determination  that  the  patent  is  bad, 
where  there  had  been  no  decision  to  that 
effect.  United  States  v.  Harvey  Steel  Co., 
196  U.  S.  310,  316,  49  L.  Ed.  492. 

When  parties  have,  after  long  negotia- 
tion, with  full  opportunities  for  knowing 
what  they  are  doing,  entered  into  con- 
tracts for  the  use  of  inventions  covered  by 
rival  patents,  and  no  fraud  or  imposition 
is  alleged,  the  case  of  a  party  sued  on 
such  a  contract  must  be  very  clear,  who 
denies  the  validity  of  the  patent  for  which 
he  has  agreed  to  pay  a  royalty.  Eureka 
Co.  V,  Bailey  Co.,  11  Wall.  488,  20  L.  Ed. 
209. 

And  when  such  a  party  has  furnished  un- 
der the  contract  a  model  of  the  machines 
which  he  proposes  to  make,  on  which  he 
agrees  to  pay  a  royalty,  he  cannot  deny 
that  such  machine  contains  matter  cov- 
ered by  the  patent,  unless  he  alleges  and 

9  U  8  Enc— 17 


proves  circumstances  which  would  set' 
aside  the  contract  for  fraud,  mistake,  or 
surprise.  Eureka  Co.  v.  Bailey  Co.,  11 
Wall.  488,  20  L.  Ed.  209. 

One  who  takes  an  assignment  of  un- 
patented devices  agreeing  to  pay  royalties 
thereon  on  all  sales  made  prior  to  adverse 
action  by  the  patent  office,  cannot  defeat 
his  liability  for  royalties  by  showing  want 
of  novelty,  so  long  as  there  has  been  no 
adverse  action  by  the  patent  office.  Eclipse 
Bicycle  Co.  v.  Farrow,  199  U.  S.  581,  50 
L.  Ed.  317. 

One  who  purchases  an  unpatented  de- 
vice, tak^s  an  assignment  of  the  vendor's 
right,  title  and  interest,  takes  charge  of 
his  applications,  stipulates  to  defend  the 
invention  against  infringement  and  agrees 
to  pay  royalties  on  the  "invention  above 
referred  to,"  takes  the  risk  of  its  worth 
except  as  against  what  the  patent  office 
mi^ht  do  under  a  provision  for  the  termi- 
nation of  the  contract  upon  its  final  ad- 
verse action.  The  fact  that  the  clause 
providing  for  royalties  refers  to  the  device 
as  an  "invention"  does  not  require  that 
the  device  be  patentable,  nor  does  want 
of  novelty  in  the  device  defeat  the  plain- 
tiff's claims  for  royalties  so  long  as  there 
is  no  adverse  action  by  the  patent  office. 
Eclipse  Bicycle  Co.  v.  Farrow,  199  U.  S. 
581,  50  L.  Ed.  317. 

68.  Liability  of  assignee  to  assignor  to 
account  for  rojralties. — Thorn  Wire  Hedge 
Co.  V.  Washburn,  etc.,  Mfg.  Co.,  159  U. 
S.  423,  448,  40  L.  Ed.  205. 

To  occasionally  take  promissory  notes 
from  licensees  in  lieu  of  cash  for  accrued 
royalties  would,  if  done  in  good  faith,  not 
be  so  far  out  of  the  course  of  ordinary 
business  transactions  as  to  render  the  as- 
signee liable  for  losses  occurring  through 
the  insolvency  of  any  of  the  licensees,  un- 
der a  contract  to  pay  to  the  assignor  its 
share  of  royalties  collected  and  received 
by  the  assignee.  Thorn  Wire  Hedge  Co. 
V.  Washburn,  159  U.  S.  423,  448,  40  L.  Ed, 
205. 

68.    Thorn  Wire  Hedge  Co.    v.    Wash- 


Digitized  by 


Google 


258 


PATENTS. 


in  covenant  by  a  patentee,  setting  out  a  sealed  contract  by  defendant  to  pay  him 
a  certain  tariff  in  consideration  of  an  exclusive  right  to  use  the  patent  within  a 
certain  district,  is  goodJ® 

(b)  Actions  for  Purchase  Money, — Where  the  purchaser  of  a  claim  for  a 
patent  agrees  that,  as  soon  as  the  patent  is  issued,  he  will  give  his  notes,  payable 
at  a  future  date,  the  fact  that  no  patent  has  issued  until  after  the  day  when  the 
last  note,  if  given,  would  have  been  payable,  is  no  defense  to  assumpsit  for  not 
having  given  the  notes;  the  patent  having  finally  issued  in  formJ^ 

7.  Actions  for  FRAxn)ui:.ENT  Prevention  of  Sale. — A  patentee  may  have 
a  right  of  action  for  fraud  against  one  who  pretends  to  negotiate  for  the  pur- 
chase of  the  patent,  but  whose  real  object  is  to  obstruct  the  patentee  in  the  sale 
or  use  of  his  patent  in  order  that  he  may,  in  the  meantime,  use  another  invention 
in  which  he  is  largely  interested.*^  ^ 

B.  Mortgages  of  Patent  Bights. — A  patent  right  is  incorporeal  property, 
not  susceptible  of  actual  delivery  or  possession,  and  the  recording  of  a  mortgage 
thereof  in  the  patent  office,  in  accordance  with  the  act  of  congress,  is  equivalent 
to  a  delivery  of  possession,  and  makes  the  title  of  the  mortgagee  complete  to- 
wards all  other  persons,  as  well  against  the  mortgagor^*  Unless  otherwise 
provided  in  the  mortgage,  the  assignee  must  be  held  entitled  to  grant  licenses,  to 
receive  license  fees  and  royalties,  and  to  have  an  account  of  profits  or  an  award 
of  damages  against  infringers  J* 

0.  Licenses — 1.  What  Constitutes. — ^A  mere  license  to  a  party,  without 
having  his  assigns  or  equivalent  words  to  them,  showing  that  it  was  meant  to  be 
assignable,  is  only  the  grant  of  a  personal  power  to  the  licensees,  and  is  not 
transferable  by  him  to  another^*  A  number  of  cases  in  which  the  question  in- 
volved was  whether  a  particular  transfer  created  a  license  or  not  are  set  out  in 
the  notes  J® 


burn,  etc.,  Mfg.  Co.,  159  U.  S.  423,  447,  40 
L.  Ed.  205. 

70.  Covenant  lies  on  sealed  contract. — 
Heckers  v.  Fowler,  2  Wall.  123,  17  L. 
Ed.  759. 

71.  Action  for  purchase  money. — Read 
V.  Bowman,  2  Wall.  591,  17  L.  Ed.  812. 

78.  Fraudulent  negotiations  for  purchase 
of  patent  obstructing  sale. — On  a  suit  for 
damages  by  a  patentee  against  a  British 
corporation  and  its  "managing  agent,"  sent 
to  this  country,  in  having  been  fraudu- 
lently pretending  in  a  series  of  negotia- 
tions to  conclude  an  agreement  with  him, 
the  patentee,  to  make  use  of  his  patent — 
the  alleged  real  purpose  having  been 
through  drafts  of  agreements  and  pro- 
tracted consultations  to  keep  the  patentee 
from  using  his  invention  during  a  certain 
season,  ^nd  so  to  get  time  to  use  another 
invention  in  which  they  were  themselves 
largely  interested — it  is  error  to  charge 
that  if  the  corporation  never  gave  any  au- 
thority to  the  managing  agent  to  assent 
to  the  draft  of  agreement  in  their  behalf 
and  in  their  name,  and  never  sanctioned  it 
as  a  corporate  act,  suit  for  such  a  fraud 
as  above  indicated  could  not  be  main- 
tained. The  suit  not  being  on  any  con- 
tract, the  corporation  might  be,  notwith- 
standing, responsible  for  the  fraud.  Butler 
V.  Watkins,  13  Wall.  456,  20  L.  Ed.  629. 

73.  Mortgages. — Waterman  v.  Macken- 
zie. 138  U.  S.  252,  34  L.  Ed.  923;  Root  v. 
Railway  Co.,  105  U.  S.  189,  212,  26  L.  Ed. 
975. 


74.  Waterman  v,  Mackenzie.  138  U.  S. 
252,  34  I^.  Ed.  923;  Root  r.  Railway  Co., 
105  U.  S.  189,  212,  26  L.  Ed.  975. 

76.  License  defined — ^Troy  Iron,  etc.. 
Factory  v.  Corning,  14  How.  193,  216,  14 
L.  Ed.  383, 

76.  Transactions  held  to  be  licenses,  or 
otherwise. — ^A  grant  of  "the  exclusive 
right  to  make  and  use,"  but  not  to  sell, 
patented  machines  within  a  certain  district, 
is  a  mere  license.  Waterman  v,  Macken- 
zie, 138  U.  S.  252,  256,  34  L.  Ed.  923; 
Mitchell  V,  Hawley,  16  Wall.  544,  21  L. 
Ed.  322. 

The  grant  of  an  exclusive  right  under 
the  patent  within  a  certain  district,  which 
does  not  include  the  right  to  make,  and 
the  right  to  use,  and  the  right  to  sell,  is 
not  a  grant  of  a  title  in  the  whole  patent 
right  within  the  district,  and  is  therefore 
only  a  license.  Waterman  v.  Mackenzie, 
138  U.  S.  252,  256,  34  L.  Ed.  923. 

A  grant  of  "the  full  and  exclusive  right 
to  make  and  vend"  within  a  certain  dis- 
trict, reserving  to  the  grantor  the  right  to 
make  within  the  district,  to  be  sold  out- 
side of  it,  is  a  license.  Waterman  v.  Mac- 
kenzie, 138  U.  S.  252,  256,  34  L.  Ed.  923; 
Gayler  v.  Wilder,  10  How.  477,  13  L.  Ed. 
504. 

A  grant  of  an  exclusive  right  to  make, 
use  and  vend  two  patented  machines 
within  a  certain  district,  is  an  assignment, 
and  gives  the  grantee  the  right  to  sue  in 
his  own  name  for  an  infringement  within 
the   district,   because   the   right,   although 
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2-  CmSATiON — a.  Necessity  of  Writing. — A  license  to  use  a  patent  need  not 
l>e  in  writing,^''  but  no  effect  can  be  given  to  a  verbal  license  to  make  and  sell 
machines  containing  inventions  covered  by  a  patent,  where  the  letters  patent  are 
subsequently  assigned  and  there  is  nothing  to  show  notice  or  knowledge  on  the 
part  of  the  assignee  of  the  licensee's  interest  J® 

b.  Implied  Licenses — (1)  In  General. — A  license  to  use  or  sell  a  patented 
article  may  be  implied  from  circumstances  as  well  as  created  by  express  con- 
tract J*  A  license  to  use  a  process  patent  cannot  be  implied  from  the  sale,  to  the 
person  claiming  the  license,  of  a  device  used  in  carrying  the  process  into  effect.®^ 

(2)  Im/entions  by  Employees. — Where  an  employee  makes  an  invention  in  the 
•course  of  his  employme&t,  and  permits  it  to  be  used  by  his  employer  without 
compensation,  or  claim  therefor,  an  implied  license  may  arise  in  favor  of  his  em- 
ployer.®* And  there  is  an  implied  license  in  favor  of  the  government  for  the 
use  of  an  invention  perfected  by  an  employee  during  the  course  of  his  employ- 
ment, and  at  the  expense  of  the  govemment.^^ 


limited  to  making,  using  and  vending  two 
machines,  excludes  all  other  persons,  even 
the  patentee,  from  making,  using  or  vend- 
ing like  machines  within  the  district. 
Waterman  v.  Mackenzie,  138  U.  S.  252, 
^56,  34  L.  Ed.  923:  Wilson  v.  Rousseau, 
4  How.  646,  11  L.  Ed.  1141. 

An  instrument  granting  "the  sole  right 
and  privilege  of  manufacturing  and  sell- 
ing" patented  articles,  and  not  expressly 
authorizing  their  use,  is  only  a  license  be- 
cause, though  this  might  carry  by  implica- 
tion the  right  to  use  articles  made  under 
the  patent  by  the  licensee,  it  certainly 
would  not  authorize  him  to  use  such  ar- 
ticles made  by  others.  Waterman  v.  Mac- 
Tcenzie,  138  U.  S.  252,  256,  34  L.  Ed.  923; 
Hayward  v.  Andrews,  106  U.  S.  672,  27  L. 
Ed.  271;  Oliver  v.  Rumford  Chemical 
Works,  109  U.  S.  75,  27  L.  Ed.  862. 

In  Waterman  v.  Mackenzie,  138  U.  S. 
"252,  34  L,.  Ed.  923,  an  agreement  by  which 
the  owner  of  a  patent  granted  to  another 
""the  sole  and  exclusive  right  and  license 
to  manufacture  and  sell"  a  patented  ar- 
ticle throughout  the  United  States  (not 
-expressly  authorizing  him  to  use  it),  was 
held  not  to  be  an  assignment,  but  a  li- 
<cnse,  and  to  give  the  licensee  no  right 
to  sue  in  his  own  name.  Pope  Mfg.  Co. 
-r.  Gormully,  etc.,  Mfg.  Co.,  No.  3,  144  U. 
S.   248,  250,  36  L.   Ed.  423. 

77.  License  need  not  be  in  writing. — 
Hapgood  V.  Hewitt,  119  U.  S.  226,  30  L. 
Ed.  369;  Gill  v.  United  States,  160  U.  S. 
426,  480,  40  L.  Ed.  480;  Lane,  etc.,  Co.  v. 
LK>cke,  150  U.  S.  193,  195,  37  L.  Ed.  1049. 

78.  Verbal  license  invalid  as  against 
-subsequent     written     assignment. — Gates 

Iron  Works  v.  Eraser,  153  U.  S.  332,  349, 
38  L.  Ed.  734. 

79.  Implied  licenses. — Solomons  v. 
United  States,  137  U.  S.  342,  34  L.  Ed.  667; 
Lrane,  etc.,  Co.  v.  Locke,  150  U.  S.  193,  37 
"L.  Ed.  1049;  Gill  v.  United  States,  160  U. 
S.  426,  438,  40  L.  Ed.  480;  Hapgood  V, 
Hewitt,  119  U.  S.  226,  30  L.  Ed.  369. 

80.  License  to  use  process  not  implied 
{rom  sale  of  device. — Lawther  v.  Hamil- 
ton, 124  U.  S.  1,  11,  31  L.  Ed.  325. 

8L     Inventions    by     employees. — Mc- 


Clurg  V.  Kingsland,  1  How.  202,  11  L.  Ed. 
102;  Gill  V.  United  States,  160  U.  S.  426, 
40  L.  Ed.  480;  Solomons  v.  United  States, 
137  U.  S.  342,  34  L.  Ed.  667;  Lane,  etc.,  Co. 
V.  Locke,  150  U.  S.  193,  37  L.  Ed.  1049; 
Keyes  v.  Eureka  Consol.  Min.  Co.,  158  U. 
S.  150,  39  L.  Ed.  929.  See  ante,  "As  be- 
tween Employer  and  Employee,"  IV,  B. 

A  patentee  has  no  right,  either  in  law 
or  morals,  to  persuade  or  encourage  offi- 
cers of  the  government  to  adopt  his  in- 
ventions, and  look  on  while  they  are  be- 
ing made  use  of  year  after  year  without 
objection  or  claim  for  compensation,  and 
then  to  set  up  a  large  demand,  upon  the 
ground  that  the  government  had  impliedly 
promised  to  pay  for  their  use.  Gill  v. 
United  States,  160  U.  S.  426,  437,  40  L. 
Ed.  480. 

Where  a  patent  is  used  without  protest 
by  the  patentee  save  notice  to  the  effect 
that  the  company  could  use  the  improve- 
ment while  he  remained  in  its  employ- 
ment but  that  afterwards  he  would  require 
pay,  an  implied  license  is  shown  to  use 
the  invention  without  compensation  while 
complainant  continued  in  its  employment 
and  to  use  it  afterwards  for  the  same 
royalties  charged  other  parties.  Keyes  v. 
Eureka  Consol.  Min.  Co.,  158  U.  S.  150, 
152,  39  L.  Ed.  929. 

In  Keyes  v.  Eureka  Consol.  Min.  Co.  158 
U.  S.  150,  39  L.  Ed.  929,  it  is  held  that  no 
equitable  jurisdiction  was  presented  upon 
the  facts  where  an  invention  had  been 
used  for  more  than  seventeen  years  with 
the  knowledge  and  assent  of  appellants 
and  without  any  complaint  on  their  part 
except  that  appellee  had  not  paid  royal- 
ties after  complainants  quit  its  employ- 
ment. 

82.  Invention  by  government  employee. 
— Solomons  v.  United  States,  137  U.  S. 
342,  34  L.  Ed.  667;  Gill  V.  United  States, 
160  U.  S.  426,  40  L.  Ed.  480.  See  ante,  "As 
between  Employer  and  Employee,"  IV,  B. 

A  patentee  is  bound  to  deal  fairly  with 
the  government,  and  if  he  has  a  claim 
against  it,  to  make  such  claim  known 
openly  and  frankly,  and  not  endeavor 
silently  to  raise  up  a  demand  in  his  favor 
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3.  Rights  and  Liabii^ities  of  Licensee — ^a.  Lic0nse  to  Use  Patent  in  "Owtt 
Establishment," — ^A  license  to  use  an  invention  by  a  person  only  at  "his  ow» 
establishment/'  does  not  authorize  a  use  at  an  establishment  owned  by  himself 
and  others.^ 

b.  Contract  Prohibiting  Sale  of  Competing  Devices — (1)  Validity  of  Con- 
tract.— The  patentee  may  prohibit  the  licensee  from  selling  any  other  device  sim- 
ilar to  his  own  to  which  the  license  relates.®* 

(2)  Construction  and  Operation. — ^A  prohibition  in  a  license  against  the  sale 
by  the  licensee  of  other  devices  similar  to  those  of  the  licensor  does  not  prevent 
him  from  selling  a  device  subsequently  patented  by  himself,®^  nor  render  him 
liable  for  royalties  on  tjie  sale  of  devices  which  supersede  the  licensor's  without 
embodying  its  principles.®* 

c.  License  for  Specific  Devices  Obtained  before  Issuance  'of  Patent, — Under 
§  4899,  Rev.  Stat,  providing  for  the  sale  or  use  of  machines  purchased  from  or 
constructed  with  the  inventor's  consent,  prior  to  his  application,  after  a  machine 
has  been  constructed  by  any  person  with  the  inventor's  knowledge  and  consent 
before  the  application  for  a  patent,  every  other  person  who  either  sells  or  uses 
that  machine  is  within  the  protection  of  the  section,  and  needs  no  new  consent  or 
permission  of  the  inventcw".®^ 

d.  Estoppel  to  Deny  Use  of  Patent, — ^Where  the  licensee  of  a  process  patent 


by  entrapping  its  oflficers  to  make  use  of 
his  inventions.  Gill  v.  United  States,  160 
U.  S.  426,  437,  40  L.  Ed.  480. 

83.  License  to  use  invention  at  licen- 
see's "own  establishment." — Rubber  Co. 
V,  Goodyear,  9  Wall.  788,  19  L.  Ed.  566. 

84.  Prohibition  against  sale  of  similar 
devices  hy  license. — Bement  v.  National 
Harrow  Co.,  186  U.  S.  70,  46  L.  ]Ed.  1058. 

The  general  rule  is  absolute  freedom 
in  the  use  or  sale  of  rights  under  the 
patent  laws  of  the  United  States.  The 
very  object  of  these  laws  is  monopoly, 
and  the  rule  is,  with  few  exceptions  that 
any  conditions  which  are  not  in  their 
very  nature  illegal^  with  regard  to  this 
kind  of  property,  imposed  by  the  patentee 
and  agreed  to  by  the  licensee  for  the  right 
to  manufacture  or  use  or  sell  the  article, 
will  be  upheld  by  the  courts.  The  fact  that 
the  conditons  in  the  contracts  keep  up  the 
monopoly  or  fix  prices  does  not  render 
them  illegal.  Rement  v.  National  Harrow 
Co.,  186  U.  S.  70,  91,  46  L.  Ed.  1058. 

A  provision  imposed  by  the  patentee 
upon  the  licensee  not  to  manufacture  or 
sell  any  other  float  spring  tooth  harrow, 
etc.,  than  those  which  it  had  made  under 
its  patents  before  assigning  them  or  which 
it  was  or  might  be  licensed  to  manufac- 
ture by  the  plaintiff,  was  a  reasonable  pro- 
hibition for  the  defendant,  who  would 
thus  be  excluded  from  making  such  har- 
rows as  were  made  by  others  engaged  in 
manufacturing  and  selling  other  ma- 
chines under  other  patents.  Bement  v. 
National  Harrow  Co.,  186  U.  S.  70,  46  L. 
Ed.  1058. 

85.  Right  of  licensee  to  sell  devices 
made  under  his  own  patent. — Bement  v. 
National  Harrow  Co.,  186  U.  S.  70,  46  L. 
Ed.  1058. 

86.  Right  of  licensee  to  sell  devices 
made  under  patent  of  another. — Eclipse 
Bicycle  Co.  v.  Farrow,  199  U.  S.  581,  50 


L.  Ed.  317;  Thorn  Wire  Hedge  Co.  v. 
Washburn,  etc.,  Mfg.  Co.,  159  U.  S.  423, 
450,  40  L.  Ed.  205. 

An  agreement  in  a  contract  for  the  sale 
of  an  invention,  to  pay  royalties  "on  all 
the  devices  made  or  sold  embodying  the 
invention"  and  to  "use  due  business  dili- 
gence in  the  manufacture  of  the  devices 
embodied  in  said  letters-patent  and  push 
the  sale  by  all  proper  and  legitimate  enter- 
prise," does  not  preclude  the  defendant 
from  using  any  later  invention,  which  su- 
persedes without  embodying  the  plain- 
tiffs, nor  render  him  accountable  for 
royalties  on  the  new  machine.  Eclipse 
Bicycle  Co.  v.  Farrow,  199  U.  S.  581,  50 
L.   Ed.  317. 

The  provision  in  a  contract  that  the  as- 
signee shall  pay  royalty  on  all  barb  wire 
fence  which  shall  be  made  "under  said 
several  letters-patent"  does  not  disable  the 
assignee  from  making  wire  under  another 
patent  or  require  the  payment  of  royalty 
for  use  of  such  patent.  Thorn  Wire  Hedge 
Co.  V.  Washburn,  etc.,  Mfg.  Co.,  159  U- 
S.  423,  450,  40  L.  Ed.  205. 

87.  License  of  specific  devices  before 
patent  obtained. — Wade  v.  Metcalf,  129  U. 
S.  202,  205,  32  L.  Ed.  661;  Dable  Grain 
Shovel  Co.  V,  Flint,  137  U.  S.  41,  42,  34 
L.   Ed.  618. 

The  implied  license  conferred  by  §. 
4899,  Rev.  Stat,  sets  the  specific  machine 
free  from  the  monopoly  of  the  patent  in. 
the  hands  of  any  person,  just  as  if  that 
person  were  the  lawful  assignee  of  one 
holding  the  machine  under  a  purchase  or 
an  express  and  unrestricted  license  from 
the  inventor.  Wade  v.  Metcalf,  129  U^ 
S.  202,  205,  32  L.  Ed.  661.  See,  also,  Mc- 
Clurg  V,  KingsLand,  1  How.  202,  11  L.  Ed. 
102;  Bloomer  v.  McQuewan,  14  How.  539,. 
549,  14  L.  Ed.  532;  Bloomer  v,  Millinger,, 
1  Wall.  340,  17  L.  Ed.  681:  Adams  v. 
Burke,  17  Wall.  453,  21  L.  Ed.  700;  Bird- 
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uses  the  process,  and  the  contract  for  royalties  relates  to  the  process  as  used,  the 
licensee  cannot  show  that  the  process  as  used  differs  from  that  described  in  the 
patent.®® 

4-  Transfer  of  License. — ^As  a  general  rule,  a  license  of  a  patent  right  is 
not  transferrable,®*  but  its  nonassignability  is  waived  if  the  patentee  ratifies  the 
transfer  of  the  license  by  treating  the  assignee  as  the  licensee  was  entitled  to  be 
treated.«> 

5.  Duration  of  License. — Where  there  is  no  limitation  on  the  face  of  a 
license,  it  continues  until  the  expiration  of  the  patent.®^ 

6.  Termination  of  License — a.  Death  of  Licensee. — ^A  license  is  terminated 
by  the  death  of  the  licensee.®* 

b.  Dissolution  of  Corporation  Holding  License. — An  implied  license  to  a 
corporation  to  use  a  patent  obtained  by  one  of  its  employees,  is  terminated  on 
the  dissolution  of  the  corporation.®' 

c.  Revocation. — In  the  absence  of  a  stipulation  providing  for  its  revocation, 
a  license  is  not  revocable  except  by  mutual  consent  or  by  the  fault  of  the  other 
party.®* 

7.  Specific  Performance  of  Licensee's  Contract. — ^A  court  of  equity  will 
not  decree  the  specific  performance  of  an  oppressive  or  illegal  contract  entered 
into  by  a  licensee  of  a  patent  right,®* 


sell  V.  Shaliol,   112  U.   S.  485,  487,  28  L. 
Ed.   768. 

Where  machines  were  constructed  and 
put  in  use  in  the  defendants'  grain  ele- 
vators by  the  inventor  himself,  and  with 
his  knowledge  and  consent,  while  he  was 
in  their  employment  as  superintendent  of 
machinery,  and  before  his  application  for 
a  patent,  the  defendants  had  the  right  to 
continue  to  use  these  specific  machines 
without  paying  any  compensation  to  him 
or  his  assigns,  whether  asked  for  or  not. 
Dablc  Grain  Shovel  Co.  v.  Flint,  137  U. 
S.  41,  42,  34  L.  Ed.  618. 

88.  Estoppel  of  licensee  to  deny  use  of 
patent. — ^United  States  v.  Harvey  Steel 
Co.,  196  U.  S.  310,  315,  .49  L.  Ed.  492. 

Where  a  patent  for  a  process  of  hard- 
ening armor  plate  properly  construed  is 
restricted  to  the  use  of  a  greater  degree 
of  heat  than  that  actually  used,  the 
United  States  cannot  be  allowed  to  set  up 
as  a  defense  to  a  suit  for  royalties  that  it 
has  not  used  the  patent  properly  con- 
strued, where  it  is  not  denied  that  it  has 
used  the  process  communicated  to  it,  and 
where  the  contract  manifests  on  its  face 
that  it  is  dealing  with  the  process  actually 
in  use.  United  States  v.  Harvey  Steel 
Co.,  196  U.  S.  310,  315,  49  L.  Ed.  492. 

89.  License  not  transferrable.^ — ^Troy 
Iron,  etc..  Factory  v.  Corning,  14  How. 
193.  216,  14  L.  Ed.  383;  Hapgood  v.  Hew- 
itt, 119  U.  S.  226,  30  L.  Ed.  369;  Hammond 
V.  Mason,  etc..  Organ  Co.,  92  U.  S.  724, 
23  I,.  Ed.  767;  Lane,  etc.,  Co.  v.  Locke, 
150  U.  S.  193,  196,  37  Z.  Ed.  1049. 

Where  an  employee  is  not  expressly  re- 
quired by  his  contract  of  employment  to 
exercise  his  inventive  faculties  for  the 
benefit  of  his  employer  but  he  permits  his 
employer  to  use  the  invention  during  the 
contract  of  service,  the  employer's  right 
to  use  the  invention  is  a  mere  personal 
license  and  not  transferrable.  Hapgood 
V.  Hewitt,  119  U.  S.  226,  30  L.  Ed.  369. 


90.  Waiver  by  patentee  of  nonassign- 
ability.—Lane,  etc.,  Co.  V.  Locke,  150  U. 
S.  193,  196,  37  L.  Ed.  1049;  Hammond  v. 
Mason,  etc.,  Organ  Co.,  92  U.  S.  724,  23 
L.  Ed.  767. 

91.  Duration  of  license.— St.  Paul  Plow 
Works  V.  Starling,  140  U.  S.  184,  195,  35 
L.  Ed.  404. 

92.  Death  of  licensee  as  terminating  li- 
cense.— Oliver  v,  Rumford  Chemical 
Works,  109  U.  S.  75,  27  L.  Ed.  862.  See, 
also.  Lane,  etc.,  Co.  v.  Locke,  150  U.  S. 
193.  195,  37  L.  Ed.  1049;  Troy  Iron,  etc.. 
Factory  v.  Corning,  14  How.  193,  14  L. 
Ed.  383. 

93.  Dissolution  of  corporation  termi- 
nates license  to  it. — Hapgood  v.  Hewitt, 
119  U.  S.  226,  30  L.  Ed.  369.  See,  also. 
Lane,  etc.,  Co.  v,  Locke,  150  U.  S.  193, 
195,  37  L.  Ed.  1049;  Troy  Iron,  etc..  Fac- 
tory V.  Corning,  14  How.  193,  14  L.  Ed. 
383. 

Where  an  employee  does  not  agree  to 
give  his  employer  the  benefit  of  any  inven- 
tion he  may  make  while  in  his  service,  but 
the  invention  is  used  by  the  employer,  a 
corporation,  while  the  employee  is  in  his 
service,  whatever  right  the  employer  has 
to  the  invention  is  a  mere  license  to  make 
and  sell  the  article  as  a  part  of  its  busi- 
ness, which  is  personal  and  not  transfer- 
able, and  is  extmguished  with  the  dissolu- 
tion of  the  corporation.  Hapgood  v.  Hew- 
itt, 119  U.  S.  226,  30  L.  Ed.  369. 

94.  Revocation.— St.  Paul  Plow  Works 
V,  Starling,  140  U.  S.  184,  196,  35  L.  Ed. 
404. 

95.  Specific  performance  against  li- 
censee.—Pope  Mfg.  Co.  V.  Gormully,  144 
U.  S.  224,  232,  36  L.  Ed.  414. 

A  court  of  equity  cannot  be  called  upon 
to  decree  the  specific  performance  of  a 
contract,  wherein  the  defendant,  in  con-  ■ 
sideration  of  receiving  a  license  to  use 
certain  patents  belonging  to  the  plaintiff 
during  the  life  of  such    patents,    agrees 
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D.  Bight  of  Purchaser  of  Specific  Patented  Articles. — One  who  buys 
patented  articles  of  manufacture  from  one  authorized  to  sell  them  becomes  pos- 
sessed of  an  absolute  property  in  such  articles,  unrestricted  in  time  or  place.** 
This  rule  applies  as  well  to  one  who  purchases  from  a  licensee  of  the  patentee  as 
one  who  purchases  from  the  purchaser  or  assignee  of  the  patent  right.^  The 
owner  of  a  patented  article  or  machine  may  repair  it  or  improve  upon  it  as  he 
pleases,  in  same  manner  as  if  dealing  with  property  of  any  other  kind.*® 

E.  Power  of  State  to  Regulate  or  Prohibit  Sale  of  Patented  Articles — 
1.  Generai,  Rule. — Where,  by  the  application  of  the  invention  or  discovery  for 
which  letters-patent  have  been  granted  by  the  United  States,  tangible  property- 
comes  into  existence,  its  use  is,  to  the  same  extent  as  that  of  any  other  species 
of  property,  subject,  within  the  several  states,  to  the  control  which  they  may 
respectively  impose  in  the  legitimate  exercise  of  their  powers  over  their  purely- 
domestic  affairs,  whether  of  internal  commerce  or  of  police.*® 

2.  Prohibiting  Sale. — A  state  may,  in  the  exercise  of  its  police  power,  pro- 
hibit the  sale  within  its  limits  of  a  patented  article,  the  use  of  which  is  attended 
with  danger.^ 


never  to  import,  manufacture  or  sell  any 
machines  or  devices  covered  by  certain 
other  patents,  unless  permitted  in  writing 
so  to  do,  nor  to  dispute  or  contest  the 
validity  of  such  patents  or  plaintiffs  title 
thereto,  and  further  to  aid  and  morally 
assist  the  plaintiff  in  maintaining  public 
respect  for  and  preventing  infringements 
upon  the  same;  and  further  agrees  that 
if,  after  the  termination  of  his  license,  he 
shall  continue  to  make,  sell  or  use  any 
machine  or  part  thereof  containing  such 
patented  inventions  the  plaintiff  shall 
have  the  right  to  treat  him  as  an  in- 
fringer, and  to  sue  out  an  injunction 
against  him  without  notice.  Pope  Mfg. 
Co.  V.  Gormully,  144  U.  S.  224,  232,  36  L. 
Ed.  414. 

96.  Right  of  purchaser  of  patent  de- 
vice or  article. — Keeler  v.  Standard  Fold- 
ing Bed  Co.,  157  U.  S.  659.  666,  39  L.  Ed. 
848;  Wilson  v.  Rousseau,  4  How.  646,  11 
L.  Ed.  1141;  Birdsell  v.  Shaliol,  112  U.  S. 
485,  28  L.  Ed.  768;  Paper-Bag  Cases,  105 
U.  S.  766,  770,  26  L.  Ed.  959;  Chaffee  v. 
Boston  Belting  Co.,  22  How.  217,  223,  16 
L.  Ed.  240;  Adams  v.  Burke,  17  Wall.  453. 
456,  21  L.  Ed.  700;  Mitchell  v.  Hawley,  16 
Wall.  544,  546,  21  L.  Ed.  322;  Bloomer  v. 
Millinger,  1  Wall.  340,  350,  17  L.  Ed.  581; 
Bloomer  v.  McQuewan,  14  How.  539,  549, 
14  L.  Ed.  532;  Morgan  Envelope  Co.  v. 
Albany  Perforated  Wrapping  Paper  Co., 
152  U.  S.  425,  432,  38  L.  Ed.  500;  Hobbie  v. 
Jennison,  149  U.  S.  355,  363,  37  L.  Ed. 
766. 

Complete  title  to  the  implement  or  ma- 
chine purchased  becomes  vested  in  the 
vendee  by  the  sale  and  purchase,  but  he 
acquires  no  portion  of  the  franchise,  as 
the  machine,  when  it  rightfully  passes 
from  the  patentee  to  the  purchaser,  ceases 
to  be  within  the  limits  of  the  monopoly. 
Mitchell  V.  Hawley,  16  Wall.  544,  548,  21 
L.  Ed.  322. 

Where  the  patentee  has  not  parted,  by 
assignment,  with  any  of  his  original  rights, 
but  chooses  himself  to  make  and  vend  a 
patented  article  of  manufacture,  it  is  ob- 


vious that  a  purchaser  can  use  the  article- 
in  any  part  of  the  United  States,  and,. 
unless  restrained  by  contract  with  the  pat- 
entee, can  sell  or  dispose  of  the  same.  It 
has  passed  outside  of  the  monopoly,  and 
is  no  longer  under  the  peculiar  protection 
granted  to  patented  rights.  Keeler  v. 
Standard  Folding  Bed  Co.,  157  U.  S.  659, 
661.   39  L.   Ed.  848. 

Right  to  use  article  elsewhere  than  in 
territory  where  purchased. — As  to  right 
of  purchaser  from  assignee*  for  particular 
territory  to  use  machine  or  article  else- 
where than  in  that  territory,  see  ante, 
"Sale  for  Use  Elsewhere,"  XII.  A,  5.  b, 
(3),   (a). 

Right  to  use  article  during  period  of 
extension  or  renewal. — ^As  to  right  to  pur- 
chaser of  specific  device  or  article  to  use 
it  during  period  of  extension  or  renewal^ 
see  ante,  "Extensions  and  Renewals,"  XII^ 
A,  5,  b,  (2),  (h). 

97.  Right  of  one  purchasing  ^>ecific  de- 
vice from  licensee. — Birdsell  v.  Shaliol,  112^ 
U.  S.  485,  487,  28  L.  Ed.  768.  See,  also.. 
Adams  v,  Burke,  17  Wall.  453,  21  L.  Ed. 
700. 

96.  Right  to  repair  or  in:H>rove  machine. 
—Mitchell  V.  Hawley,  16  Wall.  544,  548, 
21  Iv.  Ed.  322;  Wilson  v.  Simpson,  9  How. 
109,  13  L.  Ed.  66;  ChaflFee  v.  Boston  Belt- 
ing Co.,  22  How.  217,  223,  16  L.  Ed.  240. 

99.  Control  of  sale  or  use  of  patented 
articles. — Patterson  v.  Kentucky,  97  U.  S. 
501,  24  L.  Ed.  1115;  Leisy  v.  Hardin,  135 
U.  S.  100,  121,  34  L.  Ed.  128;  Webber  v. 
Virginia,  103  U.  S.  344,  26  L.  Ed.  565; 
Bement  v.  National  Harrow  Co.,  186  U. 
S.  70,  90,  46  L.  Ed.  1058;  Minnesota  v. 
Barber,  136  U.  S.  313,  327,  34  L.  Ed.  455  r 
Bloomer  v.  McQuewan,  14  How.  539,  14 
L.  Ed.  532;  Wilson  v.  Sanford,  10  How. 
99,  13  L.  Ed.  344.  See  the  title  POLICE 
POWER. 

1.  Prohibiting  sale  of  patented  articles. 
—Patterson  v.  Kentucky,  97  U.  S.  501.  24 
L.  Ed.  1115. 

A  party  to  whom  such  letters-patent 
were,  in  the  usual  form,  issued  for  "an  im- 
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3.  Requiring  License  of  Persons  Selling  Patented  Articles. — A  state 
may  require  an  agent  for  the  sale  of  patented  articles  manufactured  in  another 
state  to  obtain  and  pay  for  a  license  to  sell  the  same,  and  exempt  agents  of  local 
manufacturers  of  patented  articles  from  such  license.^ 

4.  Regulating  Form  and  Requisites  of  Contract  for  Sale  of  Patent 
Rights. — See  ante,  "Compliance  with  State  Statutes/'  XII,  A,  4,  b,  (6). 

XTTT.   Infringement. 

A.  What  Constitutes — 1.  Definitions. — Infringement  involves  substantial 
identity;  it  is  a  copy  of  the  thing  described  in  the  specification  of  the  patentee, 
either  without  variation,  or  with  such  variations  as  are  consistent  with  its  being 
in  substance  the  same  thing.*  To  constitute  an  infringement,  the  thing  used  by 
the  defendant  must  be  such  as  substantially  to  embody  the  patentee's  mode  of 
operation,  and  thereby  to  attain  the  same  kind  of  result  as  was  reached  by  his  in- 
vention.* 

2.  Identity — a.  Identity  of  Prmciple — (1)  Necessity  for  Identity  of  Prin- 
ciple.— Infringement  cannot  be  made  out  unless  there  is  a  substantial  identity  in 
the  principle  of  the  two  devices  or  articles.*^  But  if  the  principle  of  a  patent  is 
adopted  substantially  by  the  defendants,  in  order  to  accomplish  the  same  purpose, 
they  are  guilty  of  infringement,®  and  this  rule  applies  with  special  force  where  the 
patent  claimed  to  be  infringed  is  a  pioneer.*^    On  the  other  hand  where  there  is  a 


proved  burning  oil,"  whereof  he  claimed 
to  be  the  inventor,  was  convicted  in  Ken- 
tucky for  there  selling  that  oil.  It  had 
been  condemned  by  the  state  inspector  as 
"unsafe  for  illuminating  purposes,"  under 
a  statute  requiring  such  inspection,  and 
imposing  a  penalty  for  selling  or  offering 
to  sell  within  the  state  oils  or  fluids,  the 
product  of  coal,  petroleum,  or  other  bitu- 
minous substances,  which  can  be  used  for 
such  purposes,  and  which  have  been  so 
condemned.  It  was  admitted  on  the  trial 
that  the  oil  could  not,  by  any  chemical 
combination  described  in  the  specification 
annexed  to  the  letters-patent,  be  made  to 
conform  to  the  standard  prescribed  by 
that  statute.  Held,  that  the  enforcement 
of  the  statute  interfered  with  no  right  con- 
ferred by  the  letters-patent.  Patterson  v. 
Kentucky,  97  U.  S.  501,  24  L.  Ed.  1115. 
See,  also,  Webber  v.  Virginia,  103  U.  S. 
344,  348,  26  L.  Ed.  565. 

8.  Requiring  license  of  persons  selling 
patented  article. — ^Webber  v.  Virginia,  103 
U.  S.  344,  26  L.  Ed.  565.  See,  also,  Patter- 
son V.  Kentucky,  97  U.  S.  50-1,  24  L.  Ed. 
1115. 

S.  Infringement  defined. — Burr  v.  Dur- 
yee,  1  Wall.  531,  572,  17  L.  Ed.  650;  West- 
inghouse  v,  Boyden  Power  Brake  Co.,  170 
U.  S.  537,  569,  42  L.  Ed.  1136. 

4.  Sewall  v.  Jones,  91  U.  S.  171,  183,  23 
L.  Ed.  275;  Winans  v.  Denmead,  15  How. 
330,  14  L.  Ed.  717. 

5.  Necessity  for  identity  of  principle. — 
Ball,  etc..  Fastener  Co.  v,  Kraetzer,  150 
U.  S.  Ill,  37  L.  Ed.  1019;  Carver  v.  Hyde, 
16  Pet.  513,  519,  10  Ir.  Ed.  1051;  Singer 
Mfg.  Co.  V.  Cramer,  192  U.  S.  265,  285,  48 
L.  Ed.  437;  Crescent  Brewing  Co.  v.  Gott- 
fried, 128  U.  S.  158,  32  L.  Ed.  390;  Brooks 
r.  Fiske,  15  How.  212,  14  L.  Ed.  665; 
Cimiotti  Unhairing  Co.  v.  American  Fur 
Rcf.  Co.,  198  U.  S.  399,  414,  49  L.  Ed.  1100; 
Kokomo  Fence  Machine  Co.  v,  Kitselman, 


189  U.  S.  8,  47  L.  Ed.  689;  Werner  v.  King, 
96  U.  S.  218,  230,  24  L.  Ed.  613;  Burr  v. 
Duryee,  1  Wall.  531,  17  L.  Ed.  650. 

6.  Substantial  reproduction  as  infringe- 
ment.— Sewall  V.  Jones,  91  U.  S.  171,  183, 
23  L.  Ed.  275;  The  Corn-Planter  Patent, 
23  Wall.  181,  182,  23  L.  Ed.  161;  Whiteley 
V.  Kirby,  11  Wall.  678,  20  L.  Ed.  32;  Potts 
V.  Creager,  155  U.  S.  597,  609,  39  L.  Ed. 
275;  Cawood  Patent,  94  U.  S.  695,  24  L. 
Ed.  238;  O'Reilly  v.  Morse,  15  How.  62. 
14  L.  Ed.  601;  Eames  v.  Andrews,  122  U. 
S.  40,  30  U  Ed.  1064;  Yale  Lock  Mfg.  Co. 
V.  Sargent,  117  U.  S.  536,  29  L.  Ed.  954; 
Morey  v,  Lockwood,  8  Wall.  230,  19  L. 
Ed.  339. 

A  patent  for  an  improved  method  of 
constructing  artesian  wells  is  infringed  by 
boring  instead  of  driving  until  the  water- 
bearing stratum  is  reached,  then,  making 
use  of  the  patent,  driving  a  tube  down- 
ward into  the  water-bearing  stratum,  so 
as  to  secure  those  conditions  of  an  air- 
tight connection  between  the  point  of  the 
tube  and  the  surrounding  earth,  which  con- 
stitute the  principle  of  the  "driven-well" 
patent.  Eames  v.  Andrews,  122  U.  S.  40, 
70,  30  L.  Ed.  1064. 

7.  Substantial  identity  with  pioneer  pat- 
ent.— Where  an  invention  is  one  of  a 
primary  character,  and  the  mechanical 
functions  performed  by  the  machine  are, 
as  a  whole,  entirely  new,  all  subsequent 
machines  which  employ  substantially  the 
same  means  to  accomplish  the  same  result 
are  infringements.  Morley  Sewing  Ma- 
chine Co.  V.  Lancaster,  129  U.  S.  263,  32 
L.  Ed.  715;  Miller  v.  Eagle  Mfg.  Co.,  151 
U.  S.  186,  207,  38  L.  Ed.  121;  Royer  v. 
Schultz  Belting  Co.,  135  U.  S.  319,  34  L. 
Ed.  214;  Westinghouse  v.  Boyden  Power 
Brake  Co.,  170  U.  S.  537,  42  L.  Ed.  1136; 
Cimiotti  Unhairing  Co.  v.  American  Fur 
Ref.  Co.,  198  U.  S.  399,  406,  49  L.  Ed.  1100; 
Sewall  V.  Jones,  91  U.  S.  171,  184,  23  L. 
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substantial  difference  in  the  principle  of  two  devices,  one  will  not  be  held  to  be 
an  infringement  of  the  other.® 


Ed.  275;  Hobbs  v.  Beach,  180  U.  S.  383, 
400,  45  L.  Ed.  586. 

8.  Substantial  difference  prevents  in- 
fringement.— Electric  Gas-Lighting  Co.  v. 
Boston  Electric  Co.,  139  U.  S.  481,  35  L. 
Ed.  250;  Werner  v.  King,  96  U.  S.  218,  24 
L.  Ed.  613;  Western  Tel.  Co.  v.  Penni- 
man,  21  How.  460,  16  L.  Ed.  191;  Pope 
Mfg.  Co.  V.  Gormully,  etc.,  Mfg.  Co.,  No. 
2,  144  U.  S.  238,  36  L.  Ed.  420;  McClain  v. 
Ortmayer,  141  U.  S.  419,  35  L.  Ed.  800; 
Fletcher  v.  Blake,  131  U.  S.,  appx.  cxcvii, 
26  L.  Ed.  156;  Burns  v.  Meyer,  100  U.  S. 
671,  25  L.  Ed.  738;  Hubbell  v.  United 
States,  179  U.  S.  77,  45  L.  Ed.  95;  West- 
ern Tel.  Co.  V.  Magnetic  Tel.  Co.,  21  How. 
456,  16  L.  Ed.  189;  Brooks  v.  Fiske,  15 
How.  212,  14  L.  Ed.  665;  Gordon  v.  War- 
der, 150  U.  S.  47,  37  L.  Ed.  992;  Olin  v. 
Timken,  155  U.  S.  141,  155,  39  L.  Ed.  100; 
Hartshorn  z/.  Saginaw  Barrel  Co.,  119  U. 
S.  664,  30  U  Ed.  539;  Electric  R.  Signal 
Co.  V.  Hall  R.  Signal  Co.,  114  U.  S.  87, 
29  L.  Ed.  96;  McCormick  v.  Graham,  129 
U.  S.  1,  32  L.  Ed.  593;  Schumacher  v.  Cor- 
nell, 96  U.  S.  549,  24  L.  Ed.  676;  Worden 
v.Searls,  121  U.  S.  14,  30  L.  Ed.  853;  Pat- 
tee  Plow  Co.  V.  Kingman,  129  U.  S.  294, 
32  h'  Ed.  700;  Crescent  Brewing  Co.  v. 
Gottfried,  128  U.  S.  158,  32  L.  Ed.  390; 
Fay  V.  Cordesman,  109  U.  S.  408,  27  L. 
Ed.  979;  Grier  v.  Wilt,  120  U.  S.  412,  30 
L.  Ed.  712;  Stimpson  v,  Baltimore,  etc., 
R.  Co.,  10  How.  328,  13  L.  Ed.  441. 

A  patent  for  a  sweat  pad  for  horse  col- 
lars which  is  fastened  to  the  collar  by 
means  of  double  springs  embracing  both 
the  fore  and  after  wales  of  the  collar,  is 
not  infringed  by  one  secured  to  the  collar 
by  a  simple  hook  made  of  wire  arranged 
to  clasp  the  front  wale  or  roll  only.  Mc- 
Clain V.  Ortmayer,  141  U,  S.  419,  35  L. 
Ed.  800. 

Patent  for  revenue  stamp. — An  essen- 
tial characteristic  of  plaintiffs  revenue 
stamo  was  a  Hap,  originally  a  distinct 
piece  of  paper,  but,  when  used,  to  be 
loosely  attached  to  the  face  of  the  body  of 
the  stamp.  A  further  characteristic  was 
that  upon  the  piece,  thus  loosely  attached, 
appeared  a  portion  of  the  vignette,  design, 
or  printed  matter  required  to  be  engraved 
or  printed  on  the  face  of  revenue  stamps. 
The  defendant's  stamp  had  no  such  char- 
acteristics, but  was  one  continuous  paper, 
containing  upon  it  the  required  printed 
matter,  with  no  flap  loosely  attached  to 
its  face,  which  might  be  subsequently 
torn  off.  Neither  the  red  slip  of  un- 
printed  paper  across  the  back  of  the  de- 
fendant's stamp,  and  which  was  to  adhere 
to  the  barrel,  nor  that  portion  of  the 
stamp  which  did  not  adhere  to  the  barrel, 
answered  the  same  purposes  as  the  flap  of 
plaintiffs  stamp.  Held,  that  there  was  no 
mfringement.  Fletcher  v.  Blake,  131  U. 
S.,  appx.  cxcvii,  cc,  26  L.  Ed.  156. 

Saddles. — A  held  letters-patent  for  mak- 


ing side  saddle  trees.  The  tree,  com- 
posed of  side  bars,  cantle  behind,  and 
crook  before,  is  first  made,  and  the  seat 
constructed  separately  on  a  rim  and  fas- 
tened to  the  tree  by  screws,  resting  on 
the  crook,  and  on  supports  attached  to 
the  side  bars  in  the  middle  and  at  the  rear. 
This  construction,  it  was  claimed,  simpli- 
fies and  cheapens  the  manufacture,  and 
leaves  a  space  for  air  under  the  seat.  The 
claim  is  as  follows:  "As  a  new  article 
of  manufacture,  a  side  saddle  tree,  having 
the  side  bars  and  seat  made  separate  and 
then  united,  smbstantially  as  and  for  the 
purpose  shown  and  specified."  The  side 
saddle  tree  constructed  according  to  the 
letters-patent  subsequently  granted  to  B 
does  not  have  the  side  bars  and  seat 
made  separate  and  then  united.  Tough 
strips  of  wood,  steamed  and  bent  to  a 
proper  shape,  are  attached  to  the  tree,  as 
a  part  thereof,  forming  side  rails  for  the 
seat;  that  on  the  right  or  off  side  extend- 
ing from  the  cantle  to  the  crook,  and 
that  on  the  left  or  near  side,  from  the 
cantle  to  a  point  on  the  near  side  bar 
some  distance  back  of  the  crook.  The 
seat  is  stretched  over  these  strips  or  side 
rails.  Held,  that  the  advantage  of  sepa- 
rate construction  claimed  by  A  was  not 
attained  by  B*s  letters-patent,  and  that  the 
invention  of  the  latter  is  not  an  infringe- 
ment of  A*s  letters-patent.  Burns  r. 
Meyer,  100  U.  S.  671,  25  L.  Ed.  738. 

Supports  for  scroll  saws. — ^The  combi- 
nation of  an  anti-friction  wheel  to  support 
the  back  or  thin  edge  of  a  scroll  saw,  with 
lateral  adjustment,  presenting  different 
points  to  wear  so  that  different  points  of 
the  periphery  of  the  wheel  may  be  brought 
into  contact  with  the  saw  from  time  to 
time,  is  not  infringed  by  the  use  of  a 
wheel  for  a  band  saw  with  two  grooves 
for  the  saw  to  run  in,  the  wheel  being  ad- 
justed laterally  so  that  it  may  be  made 
to  run  in  either  one  of  the  grooves,  where 
both  the  groove  and  the  lateral  adjust- 
ment were  old.  Fay  v.  Cordesman,  109 
U.  S.  408,  27  L.  Ed.  979. 

A  patent  for  an  anti-friction  guide  for  a 
scroll  saw  which  is  so  adjustable  as  to  ac- 
commodate different  thicknesses  of  saw 
blades,  and  to  compensate  for  wear,  in 
combination  with  the  upper  portion  of  a 
web  saw  blade,  and  the  combination  of  the 
anti-friction  saw  support  and  guide  with 
an  adjustable  guide  or  its  equivalent, 
which  patent  contemplates  the  use  of  the 
improvement  only  in  connection  with  the 
saw  blade  the  upper  end  of  which  is  free 
from  any  suspender  or  sash  and  the  lower 
end  of  which  is  so  connected  with  mech- 
anism as  to  obtain  the  desired  motion  in 
the  saw — a  reciprocating  one,  actuated 
from  below  and  alternately  pushed  and 
pulled — is  not  infringed  by  an  endless 
band  saw  passing  over  the  wheels  and  con- 
stantly running  in  one  direction.    Fay  cr. 
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(2)  What  Constituies — (a)  In  General, — One  thing  is  substantially  the  same 
as  another,  if  it  performs  substantially  the  same  function  in  substantially  the 
same  way  to  obtain  the  same  result ;  and  it  differs  from  another,  in  the  sense  of 


Cordesraan,  109  U.  S.  408,  27  L.  Ed.  979. 

Fmit  drier. — A  patent  for  a  crane  with 
suspending  ropes  attached  to  the  lower- 
most of  several  trays  in  a  fruit  drier  for 
the  purpose  of  raising  the  trays  and  in- 
serting other  trays  underneath,  the  lower- 
most tray  while  being  raised  necessarily 
carrying  on  it  the  weight  of  all  the  trays 
and  fruit  above  it,  is  not  infringed  by  an 
apparatus  by  which  each  tray  can  be 
lifted  independently  of  the  others,  and 
each  tray  is  supported  independently,  so 
that  the  weight  of  the  series  of  trays  does 
not  rest  entirely  on  the  lowermost  one. 
Gricr  v.  Wilt,  120  U.  S.  412,  30  L.  Ed.  712. 

A  patent  for  an  apparatus  for  forcing 
heated  air  into  a  barrel  or  cask  consist- 
ing of  a  furnace  and  blower  and  a  pipe, 
the  pipe  being  provided  with  a  handle  by 
which  it  can  be  removed  or  adjusted  in 
place,  without  liability  of  burning  the 
hands,  is  not  infringed  by  a  machine  per- 
forming tKe  same  service  in  which  the 
handle  is  securely  fastened  to  the  furnace, 
is  not  removable  while  the  machine  is  in 
use,  and  is  cast  separately  from  the  fur- 
nace, for  convenience  in  removal  in  case 
of  breakage  of  either  it  or  the  furnace. 
Crescent  Brewing  Co.  v,  Gottfried,  128  U. 
S.   158,  32  L.  Ed.  390. 

Vehicle  springs. — No  infringement  of  a 
patent  for  an  improvement  in  "springs  for 
vehicles"  is  shown  where  the  complain- 
ant's sections  have  their  heels  attached  at 
the  sides  of  the  wagon  bed;  cross  the  en- 
tire bottom  to  reach  the  opposite  side 
bar;  cross  each  other  like  the  letter  X, 
and  have  their  heels  fastened  independ- 
ently and  far  apart  below  the  wagon  bed, 
by  bolts  passing  through  perforations  in 
the  springs,  the  flexible  portions  of  the 
sections  comprising  the  entire  distance 
between  the  shackle  bar  and  the  first  at- 
taching bolt,  while  in  defendant's  struc- 
ture the  heels  of  the  sections  attach  at 
about  the  centre  of  the  wagon  bed  and 
do  not  cross  the  entire  bottom  to  reach 
the  opposite  side  bar;  the  sections  do  not 
cross  each  other;  the  heels  are  attached 
closely  contiguous  to  each  other,  by  a 
rigid  clip,  secured  by  bolts  and  clips,  the 
flexion  of  the  section  being  limited  to  a 
length  extending  from  the  shackle  end  of 
the  section  to  a  point  some  distance  nearer 
the  shackle  end  than  the  bolt  perforation 
through  the  section.  Olin  v.  Timken,  155 
U.  S.  141,  155,  39  L.  Ed.  100. 

A  patent  for  a  shade  roller  in  which  the 
pawl  or  detent  is  upon  the  roller,  moving 
with  it,  and  the  ratchet  or  engaging  part 
is  separated  by  being  placed  upon  a  jour- 
nal box  or  bracket,  or  other  fixed  part  of 
the  mechanism,  is  not  infringed  by  one  in 
which  the  pawl  and  the  ratchet  are  both 
upon  one  end  of  the  roller,  the  pawl  being 
upon  the  revolving  part  and  the  ratchet 
upon  the  fixed  part,  and  in  which  the  pawl 


and  ratchet  are  of  a  different  form.  Harts- 
horn V.  Saginaw  Barrel  Co.,  119  U.  S.  664, 
30  L.  Ed.  639. 

Electdc  signal  device. — Plaintiff's  pat- 
ent, the  object  of  which  was  to  operate 
with  one  battery  instead  of  with  several, 
along  the  line  of  a  railroad,  an  electric  cir- 
cuit, divisible  into  a  subsiduary  circuit  for 
the  display  of  signals  at  many  stations,  by 
means  of  circuit  closers  operated  auto- 
matically by  passing  trains,  which  made 
use  of  the  insulated  track  as  a  circuit 
closer,  used  two  metallic  conductors  at- 
tached to  the  positive  and  negative  poles 
of  the  battery,  and  the  circuits  were  of 
unequal  size  and  resistance,  and  required 
for  successful  practical  use  the  equaliza- 
tion of  the  resistance  thus  created  by 
means  of  independent  and  additional  de- 
vices. The  defendant's  device  did  not  use 
the  insulated  track  as  circuit  closers,  used 
the  earth  for  the  return  current  instead 
of  using  a  wire,  and  was  so  arranged  that 
the  circuits  were  equalized  as  to  resist- 
ance. It  was  held  that  there  was  no  in- 
fringement. Electric  R.  Signal  Co.  v.  Hall 
R.  Signal  Co.,  114  U.  S.  87,  29  L.  Ed.  96. 

Reaper. — ^Where  the  defendant's  ma- 
chine differs  from  the  plaintiff's  patent,  in 
that  its  finger-beam  cannot  be  raised  at  all 
at  its  rear  by  the  lifting  lever,  and  cannot 
be  positively  moved  downward  by  that 
lever,  as  the  finger-beam  in  the  defend- 
ants' machine,  does  not  have  the  motion 
which  results  from  the  combination  of  the 
elements  specified  in  the  first  claim  of  the 
plaintifFs  patent,  and  does  not  "rock  for- 
ward and  backward"  in  the  sense  of  that 
claim,  or  in  the  sense  described  in  the 
specification  of  the  plaintiffs  patent,  it 
does  not  infringe  such  first  claim.  Mc- 
Cormick  v.  Graham,  129  U.  S.  1,  18,  32  L. 
Ed.   593. 

In  McCormick  v.  Graham,  1^9  U.  S.  1, 
18,  32  L.  Ed.  593,  it  is  held  that  on  a 
proper  construction  of  the  claims  of  the 
plaintiff's  patent,  the  defendants  were  not 
infringers  for  the  arm  in  the  plaintifFs 
patent, 'has  a  rigid  connection  with  the 
vibratable  link  to  which  it  is  attached, 
and  through  such  arm  the  finger-beam  is 
made  to  rock  backward  or  forward  by 
positive  action,  in  either  direction;  while 
in  the  defendants*  machine  there  is  no 
such  rigid  arm,  but  only  a  connection  by 
which  the  front  of  the  finger-beam  can  be 
lifted,  while  it  falls  by  its  own  weight 
when  released,  instead  of  bein^  positively 
forced  down,  as  in  the  plaintiff's  patent, 
which  species  of  lifting  device  was  old. 

A  patent  for  a  whip  socket  with  a  de- 
vice on  the  inside  thereof  for  holding  the 
whip  in  place,  is  not  infringed  by  a  whip 
socket  consisting  of  two  sectional  halves, 
each  like  the  other,  and  each  a  cone 
shaped  half  cylinder,  and  bilged,  with  an 
ear-shaped  hinge  on  each  section,  a  rivet 
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the  patent  law,  when  it  performs  different  functions  or  in  a  different  way,  or 
produces  a  substantially  different  result.® 

(b)  Device  Outside  of  Patentee's  Claim — aa.  In  General, — As  a  general  rule, 
a  device  not  within  the  scope  of  the  patentee's  claim  is  no  infringement.^^ 

bb.  Omission  of  Essentials  of  Claim. — Where  one  of  the  essential  elements  of 
a  patented  device  is  not  reproduced,  there  is  no  infringement.^^     This  rule  has 


connecting  the  two  ears  and  thus  forming 
the  hinge.  Worden  v.  Searls,  121  U.  S. 
14,  30  L.  Ed.  853. 

A  patent  for  an  improvement  in  culti- 
vators is  not  infringed  by  a  machine  which 
does  not  have  the  wheel  spindles  or  draft 
plates  of  the  patent,  nor  the  arched  axl« 
with  side  plates,  nor  the  parallelism  of  the 
wheels  maintained  by  the  draft  devices, 
nor  retained  in  the  line  of  progression  by 
the  draft  of  the  animals;  but  turn  as  the 
animals  may  pull.  Pattee  Plow  Co.  v. 
Kingman,  129  U.  S.  294,  32  L.  Ed.  700. 

9.  What  constitutes  substantial  identity. 
—Bates  V.  Coe,  98  U.  S.  31,  42,  25  L.  Ed. 
68;  Machine  Co.  v.  Murphy,  95  U.  S.  120, 
125,  24  L.  Ed.  935;  Cantrell  "v,  Wallick, 
117  U.  S.  689,  695,  29  L.  Ed.  1017. 

"In  determining  the  question  of  infringe- 
ment, the  court  or  jury,  as  the  case  may 
be,  are  not  to  judge  about  similarities  or 
differences  by  the  names  of  things,  but 
are  to  look  at  the  machines  or  their  sev- 
eral devices  or  elements  in  the  light  of 
what  they  do  or  what  office  or  function 
they  perform."  Machine  Co.  v.  Murphy, 
95  U.  S.  120,  125,  24  L.  Ed.  935;  Cantrell 
V.  Wallick,  117  U.  S.  689,  29  L.  Ed.  1017; 
Bates  V.  Coe,  98  U.  S.  31,  42,  25  L.  Ed.  68. 

10.  Device  not  within  scope  of  claim. 
— Gates  Iron  Works  v.  Eraser,  153  U.  S. 
332,  38  L.  Ed.  734;  Railroad  Co.  v.  Mel- 
lon, 104  U.  S.  112,  26  L.  Ed.  639;  Mc- 
Clain  V.  Ortmayer,  141  U.  S.  419,  424,  35 
L.  Ed.  800;  Vance  v.  Campbell,  1  Black 
427,  17  L.  Ed.  168;  Keystone  Bridge  Co. 
V.  Phoenix  Iron  Co.,  95  U.  S.  274,  24  L. 
Ed.  344;  Coupe  v,  Royer,  155  U.  S.  565, 
577,  39  L.  Ed.  263;  Bussey  v.  Excelsior 
Mfg.  Co.,  110  U.  S.  131,  137,  28  L.  Ed.  95; 
Sargent  v.  Burgess,  129  U.  S.  19,  35,  32 
L.  Ed.  604;  Clark  v.  Beecher  Mfg.  Co., 
115  U.  S.  79,  97,  29  L.  Ed.  352;  McCarty 
V.  Lehigh  Valley  R.  Co.,  160  U.  S.  110, 
116,  40  L.  Ed.  358. 

Where  the  patentee  expressly  limits 
himself  to  the  combination  of  soft  metal 
pins  with  the  driving  gear  of  a  grinding 
mill,  no  infringement  would  be  shown  by 
defendant's  use  of  a  hard  cast  iron  pin, 
the  use  of  safety  wooden  break  pins  being 
old.  Gates  Iron  Works  v.  Eraser,  153  U. 
S.  332,  347,  38  L.  Ed.  734. 

A  patent  for  an  improvement  in  the 
manufacture  of  blanks  for  carriage  thill 
shackles,  is  not  infringed  by  a  blank  in 
which  the  arms  are  not  bent  in  an  oblique 
direction,  its  body  is  not  curved  and  the 
parts  where  the  arms  join  the  body  are 
not  rounded,  since,  in  view  of  the  state 
of  the  art,  and  the  terms  of  his  patent, 
the  plaintiff  must  be  confined  to  a  curved 
body,  rounded  corners  and  oblique  arms, 


or,  at  least,  to  a  shape  which,  for  practical 
use,  in  subsequent  manipulation,  has  a  dis- 
position of  metal,  which  causes  a  sharp 
corner  to  be  formed  in  substantially  the 
same  way  as  by  the  use  of  his  blank. 
Clark  V.  Beecher  Mfg.  Co.,  115  U.  S.  79, 
87,  29  L.  Ed.  352. 

A  patent  for  a  diving  flue  cooking  stove 
with  the  exit  flue  so  constructed  as  to  in- 
close on  the  sides  and  bottom  the  culinary 
boiler  or  hot  water  reservoir,  which  is 
limited  to  a  structure  in  which  the  front 
of  the  reservoir  has  no  air  space  in  front 
of  it,  and  in  which  the  exit  flue  does  not 
extend  into  a  chamber  at  the  bottom  of 
the  reservoir,  and  in  which  the  vertical 
part  of  the  exit  flue  does  not  pass  up 
through  the  reservoir,  is  not  infringed  by 
a  stove  the  exit  flue  of  which  beneath 
the  reservoir  is  co-extensive  with  the  en- 
tire surface  of  the  bottom  of  the  reservoir, 
and  in  which  the  vertical  passage  is 
through  the  reservoir,  and  in  which  the 
heat  does  not  come  in  direct  contact  with 
the  front  of  the  reservoir,  there  being  a 
dead  air  space  between  the  rear  plate  of 
the  flue  and  the  front  of  the  reservoir. 
Bussey  v.  Excelsior  Mfg.  Co.,  110  U.  S. 
131,  137,  28   L.   Ed.  95. 

In  view  of  the  state  of  the  art  and 
the  course  of  proceeding  in  the  patent 
office  on  the  application  for  the  Graham 
patent  for  a  washboard  protector,  a  claim 
of  that  patent  cannot  be  so  construed  as 
to  cover  a  protector  which  does  not  have 
the  resilient  function,  is  not  accompanied 
by  a  spring,  nor  constructed  to  fold  down 
in  the  manner  of  the  Graham  protector. 
Sargent  v.  Burgess,  129  U.  S.  19,  25,  32  L. 
Ed.  604. 

11.  E^entials  not  reproduced. — Con- 
solidated Roller  Mill  Co.  v.  Walker.  138 
U.  S.  124,  133,  34  L.  Ed.  920;  Consolidated 
Safety- Valve  Co.  v.  Kunkle,  119  U.  S.  45, 
30  L.  Ed.  302;  Forncrook  v.  Root,  127 
U.  S.  176,  180,  32  L.  Ed.  97;  Computing 
Scale  Co.  v.  Automatic  Scale  Co.,  204  U. 
S.  609,  699,  51  L.  Ed.  645;  Hoffheins  v. 
Russell,  107  U.  S.  132,  27  L.  Ed.  332; 
Black  Diamond  Coal  Min.  Co.  v.  Excel- 
sior Coal  Co.,  156  U.  S.  611,  39  L.  Ed. 
553;  National  Meter  Co.  v.  Yonkers  Water 
CommVs,  149  U.  S.  48,  37  L.  Ed.  644; 
Crescent  Brewing  Co.  v.  Gottfried,  128  U. 
S.  158,  32  L.  Ed.  390;  Worden  v,  Searls, 
121  U.  S.  14,  30  L.  Ed.  853;  Dashiell  v. 
Grosvenor,  162  U.  S.  425,  40  L.  Ed.  1025; 
Ball,  etc.,  Fastener  Co.  v.  Kraetzer,  150  U. 
S.  Ill,  37  L.  Ed.  1019;  Bragg  v,'  Fitch, 
121  U.  S.  478,  30  h.  Ed.  1008;  Dunham 
V.  Dennison  Mfg.  Co.,  154  U.  S.  103,  38 
L.  Ed.  924;  Gates  Iron  Works  v.  Eraser. 
152    U.    S.    332,    38    L.    Ed.    734;    Cimiotti 
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been  applied  to  patents  for  harvesting  machines,**  stone  crushing  machines,** 
fur  clipping  machines,**  automatic  car  brakes,**  cultivators,*®  cultivator  teeth, *'^ 
water  meters,*®  coal  screens  and  coal  chutes,*®  machines  for  the  stretching  of 


Unhairing  Co.  v.  American  Fur  Ref.  Co., 
198  U.  S.  399,  49  L.  Ed.  1110;  Shepard 
V.  Carrigan,  116  U.  S.  593,  29  L.  Ed.  723; 
Westinghouse  v.  Boyden  Power  Brake 
Co.,  170  U.  S.  537,  42  L.  Ed.  1136;  Pattee 
Plow  Co.  V.  Kingman,  129  U.  S.  294,  303, 
32  L.  Ed.  700;  Voss  v.  Fisher,  113  U.  S. 
213,  28  L.  Ed.  975;  Sargent  v.  Hall  Safe, 
etc,  Co.,  114  U.  S.  63,  29  L.  Ed.  67;  Row- 
ell  V.  Lindsay,  113  U.  S.  97,  28  L.  Ed. 
906;  Sharp  v.  Riessner,  119  U.  S.  631,  30 
Ir.   Ed.   507. 

19.  Harvesting  machine. — ^Where  a  yield- 
ing belt-tightener  is  an  element  of  a  pat- 
ent for  a  harvesting  machine,  the  patent 
is  not  infringed  by  a  machine  which  does 
not  employ  any  device  which  performs 
the  function  of  tightening  the  belt.  Hoff- 
hcins  V,  Russell,  107  U.  S.  132,  27  L. 
£d.    332. 

18.  A  patent  for  a  stone  crushing  ma- 
chine, an  essential  element  of  which  is  a 
concave  breaking  head  into  which  the 
shell  or  trough  extends,  is  not  infringed 
by  a  machine  in  which  the  breaking  Uead 
is  not  so  formed.  Gates  Iron  Works  v, 
Fraser,  153  U.  S.  332,  348,  38  L.   Ed.  734. 

14.  Fur  clipping  machine. — A  machine 
for  clipping  the  long  hairs  from  furs  or 
pelts,  one  of  the  esseittiaL  features  of 
which  is  a  stationary  "stretcher  bar,"  is 
not  infringed  by  another  machine  which 
performs  the  same  service,  merely  be- 
cause the  latter  also  contains  a  "stretcher 
bar,"  where  that  on  the  latter  machine 
is  not  stationary,  but  movable,  and  is 
operated  by  entirely  different  mechanism, 
and  the  latter  machine  is  capable  of  per- 
forming a  much  larger  amount  of  work 
in  a  given  time  than  the  former.  Cimiotti 
Unhairing  Co.  v.  American  Fur  Ref.  Co., 
198  U.  S.  399,  49  L.   Ed.  1100. 

A  patent  for  an  improvement  upon  ma- 
chines for  clipping  the  long  hairs  from 
furs  or  pelts,  issued  in  pursuance  of  a 
claim  which  made  a  "stationary  card"  for 
holding  or  pressing  down  the  fine  fur 
while  the  machine  cuts  the  long  hairs  an 
essential  part  of  the  mechanism,  is  not  in- 
fringed by  another  containing  no  such 
"stationary  card"  merely  because  the  latter 
has  a  compression  bar  which  performs 
the  same  service.  Cimiotti  Unhairing  Co. 
V.  American  Fur  Ref.  Co.,  198  U.  S.  399, 
49    U   Ed.  1100. 

16.  A  patent  for  an  automatic  car  brake, 
an  essential  feature  of  which  is  an  auxil- 
iary valve,  not  in  the  line  of  travel  be- 
tween the  auxiliary  reservoir  and  the  brake 
cylinder,  which  admits  train  pipe  air  only, 
is  not  infringed  by  a  device  employing 
a  poppet  instead  of  a  slide  valve,  in  the 
line  of  travel  both  from  the  auxiliary  res- 
ervoir and  from  the  train  pipe,  which 
admits  both  currents  of  air  to  the  brake 
cylinder  and   which  in   addition   employs 


a  partition  separating  the  valve  chamber 
from  the  piston  chamber  which  opens  the 
feed  valve  by  maintaining  a  higher  pres- 
sure upon  the  outside#then  the  inside  and 
thus  admits  a  full  volume  of  train  pipe 
air  upon  the  brake  cylinder.  Westing- 
house  V.  Boyden  Power  Brake  Co.,  170 
U.  S.  537,  42  L.  Ed.  1136. 

16.  Cultivators. — A  patent  for  an  im- 
provement in  cultivators  in  which  the  in- 
vention consists  in  the  use  of  runners 
which,  having  the  wheel  spindle  for  their 
fixed  point  of  support,  are  necessarily 
rigid  and  unyielding  and  work  auto- 
matically, their  rear  ends  being  raised  by 
the  pulling  of  the  team  and  lowered  by 
the  weight  of  the  plow  beams,  is  not 
infringed  by  a  machine  which  lacks  the 
essential  characteristics  of  the  patent,  i. 
e.,  the  rigidity  of  the  runners  and  the  re- 
sulting automatic  action.  Pattee  Plow 
Co.  V.  Kingman,  129  U.  S.  294,  303,  32  L. 
Ed.  700. 

17.  Cultivator  tooth. — A  patent  for  an 
improved  cultivator  tooth,  the  invention 
consisting  in  a  curved  support  applied  to 
the  shank  of  the  tooth  and  passing 
through  a  mortise  in  the  frame  of  the  cul- 
tivator, the  purpose  of  which  was  to  ac- 
complish the  double  object  of  clamping 
the  tooth  in  any  required  position,  and  ad- 
justing it  to  any  inclination  and  at  the 
same  time  allowing  it  to  yield  without 
breaking  when  the  tooth  encounters  im- 
movable objects,  is  not  infringed  by  a 
tooth  so  constructed  as  to  yield  when  en- 
countering immovable  objects,  but  which 
lacks  the  quality  of  adjustability  and 
which  can  not  be  clamped  at  any  required 
position,  as  in  the  former  device.  Rowell 
V.  Lindsay,  113  U.  S.  97,  28  L.  Ed.  906. 

18.  Water  meter. — A  patent  for  a  water 
meter,  the  essential  feature  of  which  is  a 
piston  having  a  side  rocking  movement 
across  the  center  of  the  cylinder,  upon 
successive  bearing  points  made  by  the 
contact  of  a  projection  on  the  piston  with 
a  recess  in  the  cylinder  or  conversely,  the 
piston  rotates  upon  its  own  axis,  so  that 
each  projection  comes  successively  into 
each  recess  of  the  cylinder,  is  not  in- 
fringed by  a  meter  having  no  side  rocking 
or  rotary  motion,  and  in  which  each  pro- 
jection of  the  piston  always  operates  in 
connection  with  one  particular  corre- 
sponding recess  in  the  cylinder,  and  never 
leaves  that  cylinder.  National  Meter  Co. 
V.  Yonkers  Water  Commas,  149  U.  S.  48, 
37   L.   Ed.   644. 

19.  Coal  screens  and  chutes. — A  patent 
for  "an  improvement  in  coal  screens  and 
chutes"  which  makes  the  screens  or  a 
metal  blank  in  lieu  thereof,  an  essential 
element,  and  only  discloses  invention  in 
the  introduction  of  a  reservoir  beneath 
the  hoppers,  is  not  infringed  by  a  device 
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various  hides,^^  breech  *  loading  cannons,*^  time  locks,^*  oil  cooking  stoves,^* 
safety  valves,^  computing  scales,^^  honey  frames,*®  snap  hooks  for  harness,^ 
envelopes,*®   skirt  protectors,*®   and  neck  pad   for  horses.^^ 

cc.  Device  within  Letter,  but  Nat  wUhin  Principle,  of  Claim. — ^The  patentee 
may  bring  the  defendant  within  the  letter  of  his  claims,  but  if  the  latter  has 
so  far  changed  the  principle  of  the  device  that  the  claims  of  the  patent,  liter- 
ally construed,  have  ceased  to  represent  his  actual  invention,  he  is  as  little  sub- 
ject to  be  adjudged  an  infringer  as  one  who  has  violated  the  letter  of  a  statute 
has  to  be  convicted,  when  he  has  done  nothing  in  conflict  with  its  spirit  and  in- 
tent.«i 


in  which  screens,  false  bottom  and  res- 
ervoir are  all  wanting.  Black  Diamond 
Coal  Min.  Co.  v.  Excelsior  Coal  Co.,  156 
U.  S.  611,  616,  39  L.   Ed.  553. 

20.  A  patent  for  a  machine  for  stretch- 
ing hides  by  means  of  which  the  hide  was 
stretched  both  longitudinally  and  trans- 
versely at  the  same  time,  is  not  infringed 
by  a  hide  stretching  machine  which  only 
stretches  the  hide  in  one  direction  at  a 
time  and  which  requires  the  hide  to  be^ 
changed  and  stretched  the  other  way/ 
Weatherhead  v.  Coupe,  147  U.  S.  322,  37 
L.  Ed.  188. 

21.  A  patent  for  an  improvement  in 
breech  loading  cannon,  in  which  the  pat- 
entee restricts  himself  to  a  retractor 
hinged  to  the  breech  separate  from  the 
carrier,  strictly  construed  as  demanded  by 
the  state  of  the  art,  is  not  infringed  by  a 
device  in  which  the  retractor  is  not  hinged 
to  the  breech  at  all,  but  is  hinged  to  and 
a  part  of  the  carrier.  Dashiell  v.  Gros- 
venor,  162  U.  S.  426,  433,  40  L.  Ed.  1025. 

22.  A  patent  for  a  combination  time 
lock  having  a  turning  or  revolving  bolt  or 
bearing  which  has  the  quality  of  receiving 
the  pressure  of  the  bolt  work,  when 
locked,  is  not  infringed  by  a  lock  having 
a  sliding  bolt.  Sargent  v.  Hall  Safe,  etc., 
Co.,  114  U.  S.  63,  29  L.  Ed.  67. 

28.  A  patent  for  an  oil  cooking  stove 
one  of  the  essential  features  of  which  is 
a  perforated  top  plate  permitting  the  pas- 
sage of  air  into  a  water  vessel,  so  that  it 
escapes  through  a  hot  air  cylinder,  is  not 
infringed  by  a  stove  which  lacks  such  a 
plate  and  which  has  no  equivalent  there- 
for. Sharp  V.  Riessncr,  119  U.  S.  631,  30 
L.  Ed.  507. 

24.  Safety  valves. — ^A  safety  valve  in 
which  a  huddling  chamber  and  strictured 
orifice,  leading  from  the  huddling  cham- 
ber to  the  open  air,  are  essential  parts,  is 
not  infringed  by  one  which  lacks  these 
parts.  Consolidated  Safety-Valve  Co.  v, 
Kunkle,  119  U.  S.  45,  30  L.  Ed.  302. 

25.  Computing  scales. — ^Where  the  es- 
sential element  of  an  invention  for  an  im- 
provement in  computing  scales  was  a 
cylinder  revolving  rod  with  its  connec- 
tions by  means  of  which  the  computing 
cylinder  was  rotated  by  the  downward 
movement  of  the  load  when  placed  upon 
the  scale,  the  invention  was  held  not  to 
be  infringed  by  an  improvement  in  which 
the  cylinder  revolving  rod  and  its  con- 
nections were  wanting,   although  in  the 


second  invention  as  well  as  in  the  first 
the  downward  movement  of  the  load 
served  to  rotate  the  computing  cylinder. 
Computing  Scale  Co.  v.  Automatic  Scale 
Co.,  204  U.   S.  609,  51   L.   Ed.   645. 

26.  Honey  frames. — ^A  patent  for  honey 
frames  formed  of  a  single  piece  of  wood, 
an  essential  element  of  which  is  a  longi- 
tudinal groove  in  one  side  of  the  frame 
when  formed  which  makes  a  secure  point 
of  attachment  for  the  honey  combs,  when 
the  bees  begin  to  build,  is  not  infringed 
by  a  device  which  lacks  this  groove  and 
which  has  no  substitute  or  equivalent  for 
it,  Forncrook  v.  Root,  127  U.  S.  176,  180, 
32  Jy.   Ed.  97. 

27.  Snap  hooks  for  harness. — ^Where  the 
only  novel  feature  for  a  snap  hook  for 
horses  is  a  peculiar  solid  pivot  or  fulcrum 
pin  to  which  the  form  and  arrangement 
of  the  tongue  and  spring  were  specially 
adapted,  and  requisite  to  its  beneficial  use, 
a  snap  hook  which  lacks  these  features  is 
not  an  infringement.  Bragg  v.  Fitch,  121 
U.  S.  478,  483,  30  L.  Ed.  1008. 

28.  Envelopes. — Where  the  essential 
element  of  a  patent  for  an  improvement 
in  envelopes  is  a  scheme  by  which  the 
envelope  can  be  opened,  and  the  contents 
taken  out  without  tearing  the  envelope  or 
removing  the  fastenings,  the  patent  is  not 
infringed  by  an  envelope  which  cannot  be 
opened  without  injury  to  the  flap  or  en- 
velope. Dunham  v.  Dennison  Mfg.  Co., 
154  U.  S.  103,  111,  38  L.  Ed.  924. 

29.  A  patent  for  a  skirt  protector  hav- 
ing a  plaited  or  fluted  border  is  not  in- 
fringed by  the  sale  of  a  protector  having 
neither  plaited  nor  fluted  bands  or  bor- 
ders. Shepard  v.  Carrigan,  116  U.  S.  693, 
29  L.  Ed.  723. 

30.  Neck  pad  for  horses. — A  patent  for 
a  neck  pad  to  go  underneath  the  top  part 
of  a  horse  collar  consisting  of  a  combma- 
tion  of  a  stuffed  pad,  having  an  inner 
lining  of  crimped  leather  with  straps  at- 
tached to  fasten  it  to  the  collar,  is  not  in- 
fringed by  a  neck  pad  which  has  not  the 
stuffed  pad  nor  any  equivalent  therefor, 
but  which  consists  of  a  single  piece  of 
crimped  leather  having  a  piece  of  sheet 
metal  so  shaped  as  to  fit  it  riveted  to  its 
upper  side,  in  order  to  stiflFen  it  and  pre- 
serve its  crimped  form,  and  provided  with 
straps  to  fasten  to  the  collar.  Voss  v. 
Fisher,  113  U.  S.  213,  28  L.  Ed.  975. 

31.  Device  within  patentee's  claim,  but 
not    within    principle. — ^Westinghouse    v. 
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dd.  Colorable  Avoidance  of  Claim, — If  the  difference  in  the  claim  of  the 
second  patent  and  the  first  is  only  a  colorable  one,  for  the  purpose  of  avoiding 
the  first,  the  charge  of  infringement  may  be  made  out,  though  the  letter  of  the 
former  claim  be  avoided.^  ^ 

(c)  Formal  Variations — aa.  General  Rule, — As  a  general  rule,  where  the 
substance  of  the  patent  is  reproduced,  formal  variations  are  not  sufficient  to  de- 
feat a  suit  for  infringement  of  patent.^^  Thus  a  change  in  the  shape  or  physical 
form  of  a  device,'^  in  similarities  of  or  differences  in  its  name,**  in  its  mechan- 


Boyden  Power  Brake  Co.,  170  U.  S.  537, 
568,  42  L.  Ed.  1136;  The  Incandescent 
Lamp  Patent,  159  U.  S.  465,  476,  40  L. 
Ed.  221. 

To  hold  that  one,  who  had  discovered 
that  a  certain  fibrous  or  textile  material 
answered  the  required  purpose  of  an  in- 
candescing conductor,  should  obtain  the 
right  to  exclude  everybody  from  the  whole 
domain  <of  fibrous  and  textile  materials, 
and  thereby  shut  out  any  further  efforts 
to  discover  a  better  specimen  of  that  class 
than  the  patentee  had  employed,  would 
be  an  unwarranted  extension  of  his  mo- 
nopoly, and  operate  rather  to  discourage 
than  to  promote  invention.  The  Incan- 
descent Lamp  Patent,  159  U.  S.  465,  476, 
40  L.  Ed.  221, 

The  patentees  supposed  they  had  dis- 
covered in  carbonized  paper  the  best  ma- 
terial for  an  incandescent  conductor,  and 
made  a  claim  for  every  fibrous  or  textile 
material.  It  was  held  that  while  if  the 
patentees  had  discovered  in  fibrous  and 
textile  substances  a  quality  common  to 
them  all  as  distinguishing  them  from  other 
materials,  and  such  quality  adopted 
therein  peculiarly  to  incandescent  con- 
ductors, such  claim  might  not  be  too 
broad,  as  there  was  no  generic  quality  in 
vegetable  fibres  which  adapted  them  to 
this  purpose,  the  claim  could  not  be  sus- 
tained to  cover  the  use  for  incandescing 
conductors  of  bamboo  strips  selected  be- 
cause of  certain  pecularities  in  its  fibrous 
substance.  The  Incandescent  Lamp  Pat- 
ent, 159  U.  S.  465,  40  L  Ed.  221. 

8S.  Colorable  evasion  of  first  claim  by 
second. — Westinghouse  v.  Boyden  Power 
Brake  Co.,  170  U.  S.  537,  568,  42  L  Ed, 
1136;  Machine  Co.  v.  Murphy,  97  U.  S. 
120,  24  L.  Ed.  935;  Ives  v.  Hamilton,  92 
U.  S.  426,  431,  23  L  Ed.  494;  Morey  v. 
Lockwood,  8  Wall  230,  19  L  Ed.  339; 
Elizabeth  v.  Pavement  Co.,  97  U.  S.  126, 
137,  24  L.  Ed.  1000;  Sessions  v.  Romadka, 
145  U.  S.  29,  36  L.  Ed.  609;  Hoyt  v. 
Home,  145  U.  S.  302,  36  L  Ed.  713. 

38.  Formal  variations. — Machine  Co.  v. 
Murphy,  97  U.  S.  120,  24  L.  Ed.  935;  West- 
inghouse V,  Boyden  Power  Brake  Co.,  170 
U.  S.  537,  569,  42  L  Ed.  1136;  O'Reilly  v. 
Morse,  15  How.  62,  123,  14  L.  Ed.  601; 
Winans  v.  Denmead,  15  How.  330,  14  L 
Ed.  717;  Eddy  v.  Dennis,  95  U.  S.  560, 
24  L.  Ed.  363;  Werner  v.  King,  96  U.  S. 
218,  24  L.  Ed.  613;  Machine  Co.  v.  Mur- 
phy, 97  U.  S.  120,  125,  24  L.  Ed.  935;  Potts 
V.  Creager,  155  U.  S.  597,  609,  39  L.  Ed. 
275;   The   Corn-Planter  Patent,   23   Wall. 


181,  182,  23  L  Ed.  161;  Sewall  r.  Tones, 
91  U.  S.  171,  184,  23  L.  Ed.  275;  Garratt 
V,  Seibert,  98  U.  S.  75,  25  L.  Ed.  84;  White- 
ley  V,  Kirby,  11  Wall.  678,  20  L.  Ed.  32; 
Hobbs  V,  Beach,  180  U.  S.  383,  45  L.  Ed. 
586;  Lehnbeuter  v.  Holthaus,  105  U.  S. 
94,  99,  26  L.  Ed.  939. 

"Although  a  particular  geometrical 
form  is  best  for  a  certain  purpose,  yet 
other  forms,  giving  substantially  the  same 
result,  are  infringements.  The  result 
need  not  be  the  same  in  degree  if  it  be 
the  same  in  kind."  Eddy  v,  Dennis,  95  U. 
S.  560,  569,  24  L.  Ed.  363;  Winans  v,  Den- 
mead, 15  How.  330,  344,  14  L.  Ed.  717. 

84.  Change  in  shape  or  fonn. — ^Winans 
V,  Denmead,  15  How.  330,  340,  14  L  Ed. 
717;  The  Corn-Planter  Patent,  23  Wall. 
181,  182,  23  L.  Ed.  161;  Lehnbeuter  v. 
Holthaus,  105  U.  S.  94,  26  L.  Ed.  939.     - 

Where  a  comparison  of  two  show  cases 
makes  it  clear  that  the  latter  is  a  servile 
copy  of  the  former,  excepting  a  slig^ht  in- 
clination backwards,  hardly  perceptible  to 
the  naked  eye,  of  the  glass  constituting  the 
front  of  the  elevated  portions  of  the  case, 
infringement  is  clearly  established.  Lehn- 
beuter V.  Holthaus,  105  U.  S.  94,  96,  26  L 
Ed.  939. 

36.  Change  in  name  immaterial* — Ma- 
chine Co.  V,  Murphy,  97  U.  S.  120,  24  L. 
Ed.  935;  Bates  v.  Coe,  98  U.  S.  31,  42,  25 
L.  Ed.  68;  CantreU  v,  Wallick,  117  U.  S. 
689,  29  L.  Ed.  1017. 

In  determining  the  question  of  infringe- 
ment, the  court  or  jury,  as  the  case  may 
be,  are  not  to  judge  about  similarities  or 
differences  by  the  names  of  things,  but 
are  to  look  at  the  machines  or  their  sev- 
eral devices  or  elements  in  the  light  of 
what  thev  do,  or  what  office  or  function 
they  perform,  and  how  they  perform  it, 
and  to  find  that  one  thing  is  substantially 
the  same  as  another,  if  it  performs  sub- 
stantially the  same  function  in  substan- 
tially the  same  way  to  obtain  the  same  re- 
sult, always  bearing  in  mind  that  devices 
in  a  patented  machme  are  different  in  the 
sense  of  the  patent  law  when  they  per- 
form different  functions  or  in  a  different 
way,  or  produce  a  substantially  different 
result.  Machine  Co.  v.  Murphy,  97  U. 
S.  120,  125,  24  L.  Ed.  935. 

The  combination,  consisting  of  a  fixed 
knife  with  a  striker  and  the  other  means 
employed  to  raise  the  striker  and  let  it 
fall  to  perform  the  cutting  function,  em- 
braced by  letters-patent  No.  146,  774,  is- 
sued Jan.  27,  1874,  to  Merrick  Murphy,  for 
an  improvement  in  paper  bag  machines; 
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ism,^^  in  the  arrangement  of  the  same  elements  of  a  combination,^''  or  in  the 
mode  of  applying  the  same  principle,^®  does  not  defeat  infringement  where  the 
substance  is  reproduced. 

bb.  When  Form  Material  Element  of  Patent, — But  where  the  form  of  the 
device  is  a  material  element  of  the  patent,  a  change  or  variation  in  form  avoids 
infringement.^'     This  is  true  where    the    patentable    feature    of    the    machine 


is  substantially  the  same  thing  as  the  as- 
cending and  descending  cutting  device 
embraced  by  letters-patent  No.  24,  734  is- 
sued July  12,  1859,  to  William  Goodale. 
Machine  Co.  v.  Murphy,  97  U.  S.  120,  24 
L.  Ed.  935. 

36.  Change  in  mechanism. — Hobbs  v. 
Beach,  180  U.  S.  383,  45  L.  Ed.  586;  Lake 
Shore,  etc.,  R.  Co.  v.  National  Car-Brake 
Shoe  Co.,  110  U.  S.  229,  28  L.  Ed.  129; 
Ives  V.  Hamilton,  92  U.  S.  426,  23  L.  Ed. 
494. 

Where  two  machines  perform  their 
primary  functions,  which  are  the  same,  in 
practically  the  same  way,  subordinate  dif- 
ferencies  in  mechanism  of  the  latter  from 
the  former  are  not  sufficient  to  prevent  it 
from  being  an  infringement.  Hobbs  v. 
Beach,  180  U.  S.  383,  45  L.  Ed.  586. 

A  patent  consisting  of  the  same  parts, 
diflFenng  only  in  form,  the  parts  perform- 
ing the  same  office  in  the  two  devices,  and 
the  mechanical  difference  being  merely 
formal,  is  an  infringement.  Lake  Shore, 
etc.,  R.  Co.  V.  National  Car-Brake  Shoe 
Co.,  110  U.  S.  229,  28  L.  Ed.  129. 

Where  the  principal  difference  between 
two  devices  for  applying  stays  to  the 
corner  of  boxes  consists  in  the  details  of 
the  mechanism,  and  in  the  fact  that  the 
stay  strip  is  fed  by  one  machine  by  a 
back  feed  and  by  the  other  by  a  side  feed 
and  both  accompjish  not  only  the  same 
results,  but  by  the  employment  of  the 
same  combination  of  the  same  elements, 
the  latter  is  an  infringement  of  the 
former.  Hobbs  v.  Beach,  180  U.  S.  383, 
45  L.  Ed.  586. 

A  patent  for  a  brake  shoe  for  railroad 
cars  contained  two  claims.  The  first  was 
for  a  shoe  and  sole  so  constructed  that  the 
sole  could  have  a  lateral  rocking  move- 
ment on  the  shoe  so  that  they  might  fit 
the  wheels  of  the  car  at  all  times  and  ad- 
just themselves  to  the  lateral  movement 
of  the  axles,  as  the  wheels  traversed  the 
curves  of  the  track.  The  second  claim  was 
for  a  means  of  fastening  the  brake  shoe 
to  the  brake  beam,  "substantially  as 
specified."  It  was  held  that  the  second 
claim  was  infringed  where  that  means  of 
fastening  the  shoe  to  the  beam  were  used. 
although  the  shoe,  when  so  fastened,  did 
not  have  a  lateral  rocking  movement. 
Lake  Shore,  etc.,  R.  Co.  v.  National  Car- 
Brake  Shoe  Co.,  110  U.  S.  229,  28  L.  Ed. 
J29. 

It  is  not  a  change  in  principle  to  pivot 
the  lower  end  of  the  saw  to  the  pitman 
below  the  cross  head,  and,  by  a  reverse 
motion  of  the  crank  or  driving  wheel,  pro- 
duce the  same  motion  of  the  saw  as  when 


the  pitman  is  pivoted  above  the  cross 
head.  Ives  v.  Hamilton,  92  U.  S.  426,  23 
L.  Ed.  494. 

87.  Different  arrangement  of  elements 
of  combination. — ^Westinghouse  v.  Boyden 
Power  Brake  Co.,  170  U.  S.  537,  568,  42 
L.  Ed.  1136;  The  Corn-Planter  Patent,  23 
Wall.  181,*  23  L.  Ed.  161;  Consolidated 
Safety-Valve  Co.  v.  Crosby  Steam  Gauge 
Valve  Co.,  113  U.  S.  157,  28  L.  Ed.  939. 

A  patent  for  safety  valve  for  steam  en- 
gines is  infringed  by  a  valve  which  ac- 
complishes the  same  purpose,  wnich  in- 
volves the  same  principles,  and  practically 
the  same  parts,  although  the  parts  are  ar- 
ranged and  located  differently.  Consoli- 
dated Safety- Valve  Co.  v.  Crosby  Steam 
Gauge  Valve  Co.,  113  U.  S.  157,  28  L. 
Ed.  939. 

A  change  in  the  position  of  a  hinge  on 
a  corn  planter  a  little  more  or  less  back- 
ward or  forward  held  not  to  change  the 
substantial  identity  where  the  office,  pur- 
pose, operation  and  effect  on  both  ma- 
chines was  the  same.  The  Corn-Planter 
Patent,  23  Wall.  181,  182,  23  L.  Ed.  161; 
Garratt  v.  Seibert,  98  U.  S.  75,  77,  25  L. 
Ed.  84. 

88.  Change  in  mode  of  applsring  same 
principle. — Sewall  v.  Jones,  91  U.  S.  171, 
184,  23  L.  Ed.  275;  The  Corn-Planter  Pat- 
ent, 23  Wall.  181,  182,  23  L.  Ed.  161;  Potts 
V.  Creager,  155  U.  S.  697,  609,  39  L.  Ed. 
275.  , 

If  he  has  taken  the  same  plan  and  ap- 
plied it  to  the  same  purpose,  notwith- 
standing he  ^may  have  varied  the  process 
of  the  application,  his  manufacture  will 
be  substantially  identical  with  that  of  the 
patentee.  Sewall  v.  Jones,  91  U.  S.  171, 
184,  23   L.   Ed.  275. 

Two  machines  for  disinte^ating  clay 
being  substantially  the  same  m  construc- 
tion, and  being  identical  in  operation  and 
accomplishing  the  same  results  by  the 
same  means,  infringement  is  not  avoided 
by  minor  changes  in  construction.  Potts 
V.  Creager,  155  U.  S.  597,  609,  39  L.  Ed. 
275. 

89.  Where  form   material   element    of 

rtent. — Thompson  v,  Boisselier,  114  U. 
1,  29  L.  Ed.  76;  Carver  v.  Hyde,  16  Pet. 
513.  10  L.  Ed.  1051;  Winans  v.  Denmead, 
15  How.  330,  14  L.  Ed.  717;  Washing  Ma- 
chine Co.  V.  Tool  Co.,  20  Wall.  342.  22  L. 
Ed.  303;  McCarty  v.  Lehigh  Valley  R. 
Co.,  160  U.  S.  110,  40  L.  Ed.  358;  Werner 
V.  King,  96  U.  S.  218,  230,  24  L.  Ed.  613; 
Keystone  Bridge  Co.  v.  Phoenix  Iron  Co., 
95  U.  S.  274,  24  L.  Ed.  344. 

A  patent  was  taken  out  for  making  the 
body  of  a  burden  railroad  car    of    sheet 
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consists  only  of  its  form,*<*  where  the  patent  is  limited  by  the  claim  to  one  par- 
ticular form,**  or  where,  because  of  the  prior  state  of  the  art,  the  patentee's  de- 
vice must,  in  order  to  be  sustained,  be  limited  to  the  particular  device  de- 
scribed.*^ 

(d)  As  Dependent  on  Scope  of  Patent — aa.  Pioneer  Patents, — A  pioneer 
patent  being  entitled  to  a  broad  and  liberal  construction  is  much  easier  to  in- 
fringe than  a  patent  for  an  infringement  or  combination,  the  rule  being  that  if 
one  inventor  precedes  all  the  rest,  and  strikes  upon  something  which  includes 
and  underlies  all  that  they  produce,  he  acquires  a  monopoly,  and  subjects  them 


iron,  the  upper  part  being  cylindrical^  and 
the  lower  part  in  the  form  of  a  frustrum 
of  a  cone,  the  under  edge  of  which  has  a 
flange  secured  upon  it,  to  which  flange  a 
movable  bottom  is  attached.  The  claim 
was  this:  "What  I  claim  as  my  invention 
and  desire  to  secure  by  letters-patent,  is, 
making  the  body  of  a  car  for  the  trans- 
portation of  coal,  etc.,  in  the  form  of  a 
frustrum  of  a  cone,  substantially  as  herein 
described,  whereby  the  force  exerted  by 
the  weight  of  the  load  presses  equally  in 
all  directions,  and  does  not  tend  to  change 
the  form  thereof,  so  that  every  part  re- 
sists its  equal  proportion,  and  by  which 
also  the  lower  part  is  so  reduced  as  to 
pass  down  within  the  truck  frame  and  be- 
tween the  axles,  to  lower  the  centre  of 
gravity  of  the  load  without  diminishing 
the  capacity  of  the  car  as  described.  I 
also  claim  extending  the  body  of  the  car 
below  the  connecting  pieces  of  the  truck 
frame  and  the  line  of  draught,  by  passing 
the  connecting  bars  of  the  truck  frame 
and  the  draught  bar,  through  the  body  of 
the  car  substantially  described."  This  pat- 
ent was  not  for  merely  changing  the  form 
of  a  machine,  but  by  means  of  such  change 
to  introduce  and  employ  other  mechanical 
principles  or  natural  powers,  or  a  new 
mode  of  operation,  and  thus  attain  a  new 
and  useful  result.  Hence,  where,  in  a 
suit  brought  by  the  patentee  against  per- 
sons who  had  constructed  octagonal  and 
pyramidal  cars,  the  district  judge  ruled 
that  the  patent  was  good  for  conical 
bodies,  but  not  for  rectilinear  bodies,  this 
ruling  was  erroneous.  The  structure,  the 
mode  of  operation,  and  the  result  attained, 
were  the  same  in  both,  and  the  specifica- 
tion claimed  in  the  patent  covered  the 
rectilinear  cars.  With  this  explanation  of 
the  patent,  it  should  have  been  left  to  the 
jury  to  decide  the  question  of  infringe- 
ment as  a  question  of  fact.  Winans  v. 
Dcnmead.  15  How.  330,  14  L.  Ed.  717. 

40,  Form  patentable  feature  of  inven- 
tion.— ^Thompson  v.  Boisselier,  114  U.  S. 
1,  29  L.  Ed.  76;  McCarty  v.  Lehigh  Valley 
R.  Co.,  160  U.  S.  110,  40  L.  Ed.  358. 

Where  the  novelty  of  an  improvement 
for  car  trucks  consists,  not  in  resting  the 
ends  of  bolsters  generally  upon  springs 
by  means  of  a  guide  plate,  but  in  so  lo- 
cating the  ends  of  a  bolster  of  a  particular 
construction,  the  employment  of  a  dif- 
ferent means  of  locating  it,  although  it 
accomplishes  the  same  purpose,  avoids  the 
charge  of  infringement.     McCarty  v.  Le- 


high Valley  R.  Co.,  160  U.  S.  110,  120,  40 
L.   Ed.   358. 

41.  Patent  limited  by  claim. — ^Winans 
V.  Denmead,  15  How.  330,  340,  14  L.  Ed. 
717;  Lehigh  Valley  R.  Co.  v.  Kearney,  158 
U.  S.  461,  465,  39  L.  Ed.  1055;  Keystone 
Bridge  Co.  v.  Phoenix  Iron  Co.,  95  U.  S. 
274,  24  L.  Ed.  344;  Dobson  v.  Cubley,  149 
U.  S.  117,  37  L.  Ed.  671. 

The  manufacture  of  round  or  cylindrical 
bars  flattened  and  drilled  at  the  eye,  for 
use  in  the  lower  chords  of  iron  truss 
bridges,  is  not  an  infringement  of  letters- 
patent  for  an  improvement  in  such  bridges 
where  the  claim  in  the  specification  de- 
scribes the  patented  invention  as  consist' 
ing  in  the  use  of  wide  and  thin  drilled  eye 
bars  applied  on  edge.  Keystone  Bridge 
Co.  V.  Phoenix  Iron  Co.,  95  U.  S.  274,  24 
L.   Ed.  344. 

Plaintiffs  had  two  patents  for  banjos. 
In  one  of  them  a  dome  shaped  ring  com- 
posed of  metal,  was  interposed  between 
the  parchment  and  a  wooden  rim,  the 
novel  feature  claimed  being  the  ring,  in 
combination  with  the  wooden  rim  and 
parchment.  In  the  other  there  was  a 
metal  ring  formed  with  two  downwardly 
projecting  flanges,  interposed  between  the 
parchment  head  and  the  rim  composed  of 
wood  and  metal,  the  outer  flange  passing 
down  outside  of  the  ring  and  the  inner 
one  projecting  down  inside  the  ring,  free 
from  contact  with  other  parts  of  the  in- 
strument so  as  to  be  capable  of  unre- 
strained vibration,  and  imparting  a  bell- 
like tone  to  the  instrument.  It  was  held 
that  neither  of  these  patents  was  infringed 
by  a  banjo  in  which  the  parchment  rested 
directly  upon  the  rim,  which  consists  of 
a  metallic  shell  formed  by  turning  over 
both  edges  of  a  piece  of  sheet  metal  and 
constituting  a  hollow  rim  or  case,  the 
effect  of  which  was  to  impart  a  distinct 
musical  quality  to  the  instrument.  Dob- 
son  V.  Cubley,  149  U.  S.  117,  37  L.  Ed. 
671. 

A  patent  for  a  spark  arrester  consisting 
of  a  grating  of  vertical  bars  with  fixed 
apertures,  is  not  infringed  by  a  spark  ar- 
rester with  vertical  elongated  slots,  where 
the  slots  do  not  run  the  height  of  the 
arrester  and  are  not  spaces  formed  be- 
tween and  by  vertical  bars  arranged  to- 
gether. Lehigh  Valley  R.  Co.  v.  Kearney, 
158  U.  S.  461,  39  L.  Ed.  1055. 

42.  Form  limited  to  that  claimed  by 
state  of  art.— Duff  v.  Sterling  Pump  Co., 
107  U.  S.  636,  27  L.  Ed.  517;  Field  v.  De 
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to  tribute.*^  When  a  party  has  invented  some  mode  of  carrying  into  effect  a 
law  of  natural  science  or  a  rule  of  practice,  it  is  the  application  of  that  law  or 
rule  which  constitutes  the  peculiar  feature  of  the  invention,  and  is  entitled  to 
protect  himself  from  all  other  modes  of  making  the  same  application;  and 
every  question  of  infringement  will  present  the  question,  whether  the  different 
mode,  be  it  better  or  worse,  is  in  substance  an  application  of  the  same  principle.'** 
bb.  Patents  for  Improvements, — Where,  in  view  of  the  prior  state  of  the  art,  a 
patent  is  to  be  narrowly  construed  and  limited  to  the  particular  device  or  mechan- 
ism claimed  and  described,  a  device  which  accomplished  the  same  result  by  means 
of  different  mechanism  is  not  an  infringement.*'  This  rule  has  been  ap- 
plied to  patents  for  wire  fabric  machines,*®  steam  bell  ringer,**^    permutation 


Comeau,  116  U.  S.  187,  29  L.  Ed.  597; 
Boyd  V.  Janesville  Hay  Tool  Co.,  158  U. 
S.  260,  39  L.  Ed.  973;  Pope  Mfg.  Co.  v. 
Gormully,  etc.,  Mfg.  Co.,  No.  2,  144  U.  S. 
238,  36  L.  Ed.  420. 

Where  both  the  patentee  and  the  al- 
leged infringer  got  the  idea  of  closing  the 
wrists  of  gloves  by  springs  from  others 
and  each  carries  out  the  idea  in  his  own 
particular  mode,  the  form,  mode  of  opera- 
tion and  result  of  defendant's  spring  be- 
ing different,  there  is  no  infringement. 
Field  V.  De  Comeau,  116  U.  S.  187,  190, 
29   L.   Ed.   597. 

43.  Infringement  of  pioneer  patents — Jn 
general. — Railway  Co.  v,  Sayles,  97  U.  S. 
554,  24  L.  Ed.  1053;  Morley  Sewing  Ma- 
chine Co.  V,  Lancaster,  129  U.  S.  263,  274, 
32  L.  Ed.  715;  Sewall  v.  Jones,  91  U.  S. 
171,  184,  23  L.  Ed.  275;  Clough  v.  Barker, 
106  U.  S.  166,  177,  27  L.  Ed,  134;  Duff  v. 
Sterling  Pump  Co.,  107  U.  S.  636,  27  L. 
Ed.  517;  Westinghouse  v.  Boyden  t^ower 
Brake  Co.,  170  U.  S.  537,  42  L.  Ed.  1136; 
Singer  Mfg.  Co.  v.  Cramer,  192  U.  S.  265, 
276,  48  L.  Ed.  437;  Cimiotti  Unhairing  Co. 
V.  American  Fur  Ref.  Co.,  198  U.  S.  399, 
406,  49  L.  Ed.  1110;  Royer  v.  SchuLtz  Belt- 
ing Co.,  135  U.  S.  319,  34  L.  Ed.  214;  Miller 
V,  Eagle  Mfg.  Co.,  151  U.  S.  186,  38  L.  Ed. 
121;  Hobbs  v.  Beach,  180  U.  S.  383,  400, 
45  L.  Ed.  586. 

A  party  who  invents  a  new  machine 
never  used  before,  and  procures  letters- 
patent  therefor,  acquires  a  monopolar  as 
against  all  merely  formal  variations 
thereof.  Railway  Co.  v,  Salyes,  97  U.  S. 
554,  24  L.  Ed.   1053. 

The  first  person  who  applied  a  valve 
regulation  to  a  gas  burner  to  regulate  the 
flow  of  gas  is  entitled  to  hold  as  infringe- 
ments all  valve  regulations,  applied  to 
such  a  combination,  which  perform  the 
same  office  in  substantially  the  same  way 
as,  and  were  known  equivalents  for,  his 
form  of  valve  regulation.  Clough  v. 
Barker,  106  U.  S.  166,  177,  27  L.  Ed.  134; 
Duff  V.  Sterling  Pump  Co.,  107  U.  S.  636, 
639,  27  L.  Ed.  517;  Morky  Sewing  Ma- 
chine Co.  V.  Lancaster,  129  U.  S.  263,  275, 
32  L.  Ed.  715. 

44.  Sewall  v,  Jones,  91  U.  S.  171,  184, 
23  L.  Ed.  275. 

45.  Accomplishment  of  same  result  by 
dififerent  medianism* — Garneau  v.  Dozier, 
102  U.  S.  230,  26  L.    Ed.     133;     Kokomo 


Fence  Machine  Co.  v.  Kitselman,  189  U. 
S.  8,  47  L.  Ed.  689;  Newton  v,  Furst,  etc., 
Co.,  119  U.  S.  373,  30  L.  Ed.  442;  Duff  v. 
Sterling  Pump  Co.,  107  U.  S.  636,  27  L. 
Ed.  517:  Gordon  v.  Warder,  150  U.  S.  47, 
37  L.  Ed.  592;  Ashcroft  v.  Railroad  Co., 
97  U.  S.  189,  24  L.  Ed.  982;  Hof!  v.  Iron 
Clad  Mfg.  Co.,  139  U.  S.  326,  35  L.  Ed. 
179;  Crawford  v,  Heysinger,  123  U.  S.  589» 
31  L.  Ed.  269;  Thompson  v,  Boisselier, 
114  U.  S.  1,  29  L.  Ed.  76;  Matthews  v. 
Ironclad  Mfg.  Co.,  124  U.  S.  347,  31  L. 
Ed.  477;  Yale  Lock  Mfg.  Co.  v,  Sargent, 
117  U.  S.  373,  29  L.  Ed.  950;  Dryfoos  v. 
Wiese,  124  U.  S.  32,  31  L.  Ed.  362;  Snow 
V.  Lake  Shore,  etc.,  R.  Co.,  121  U.  S.  617, 
30  L.  Ed.  1004;  Joyce  v.  Chillicothe 
Foundry,  127  U.  S.  557,  32  L.  Ed.  171; 
Hendy  v.  Golden  State,  etc..  Iron  Works, 
127  U.  S.  370,  32  L.   Ed.  207. 

If  the  advance  towards  the  thing  de- 
sired is  gradual,  and  proceeds  step  by 
step,  so  that  no  one  can  claim  the  com- 
plete whole,  then  each  is  entitled  only  to 
the  specific  form  of  device  which  he  pro- 
duces, and  every  other  inventor  is  entitled 
to  his  own  specific  form,  so  long  as  it 
differs  from  those  of  his  competitors,  and 
does  not  include  theirs.  Morley  Sewing- 
Machine  Co.  v.  Lancaster,  129  U.  S.  263, 
274,  32  L.  Ed.  715;  Railway  Co.  v.  Sayles, 
97  U.  S.  554,  24  L.  Ed.  1053. 

A  machine  seeking  to  effect  the  same 
end  as  a  prior  patent  but  by  a  different 
device  cannot  be  deemed  to  infringe  a 
claim,  which  in  the  light  of  previous  in- 
ventions, is  not  entitled  to  protection  as 
a  pioneer  invention,  covering  the  achieve- 
ment of  the  desired  result  in  its  widest 
form,  unlimited  by  specific  details.  Gor- 
don V.  Warder,  150  U.  S.  47,  54, '37  L.  Ed. 
992. 

46.  Wire  fabric  machine.— In  Kokomo 
Fence  Machine  Co.  r.  Kitselman,  189  U. 
S.  8,  47  L.  Ed.  689,  it  was  held,  in  an  ac- 
tion for  infringement  of  various  patents 
for  improvements  in  wire  fabric  machines, 
that,  since  the  patents  sued  on  did  not 
embody  a  pioneer  invention,  being  merely 
improvements  on  the  prior  art  and  to  be 
construed  in  that  light,  the  defendant's 
machine  was  so  differentiated  from  either 
of  the  others  that  there  was  no  infringe- 
ment. 

47.  Steam  bell  ringer. — A  specification 
for  a  patent  for  a  steam  bell  ringer  stated 
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locks,*®  soda  fountains,*®  safety  valves,*^^  coal  hods,^^  baker's  ovens,*^  gang  plows,'^ 


that  its  object  was  to  prevent  any  apparent 
leakage  either  of  water  or  steam  without 
resorting  to  the  use  of  stuffing  boxes.  The 
description  of  the  device  stated  that  the 
piston  was  disconnected  from  its  rod  to 
prevent  any  lateral  strain  being  com- 
municated to  it,  thereby  decreasing  to 
some  extent  the  wear  of  the  piston  in  the 
cylinder.  It  was  held  that  the  device  was 
not  infringed  by  a  steam  bell  ringer  in 
which  the  piston  was  not  detached  from 
its  rod.  Snow  v.  Lake  Shore,  etc.,  R.  Co., 
121  U.  S.  617,  30  L.  Ed.  1004. 

48.  Permutation  lock. — In  Yale  Lock, 
Mfg.  Co.  V.  Sargent,  117  U.  S.  373,  29  L. 
Ed.  950,  the  claim  of  the  patent,  which 
was  for  an  improvement  in  permutation 
locks,  claimed  the  arrangement  of  two  or 
more  rollers,  of  varying  eccentricity,  rest- 
ing upon  the  periphery  of  a  cam,  for  the 
purpose  of  preventing  the  picking  of  the 
lock.  In  the  defendant's  lock,  the  rollers 
were  identical  with  each  other  in  eccen- 
tricity and  shape,  but  it  was  claimed  by 
the  plaintiff  that,  when  in  revolution,  they 
varied  in  eccentricity  in  reference  to  the 
cam  which  operated  them,  so  that,  in  ac- 
tion, their  eccentricity  varied,  and  the 
same  result  was  produced.  It  -was  held 
that  the  description  in  the  patent,  and  the 
claim,  required  that  the  variation  of  eccen- 
tricity should  be  between  the  rollers  them- 
selves, and  not  a  variation  in  action  in 
reference  to  the  cam;  that,  although  the 
same  result  might  be  produced,  it  was  not 
produced  by  the  same  means;  and  that 
there  was  no  infringement.  Dryfoos  v, 
Wiese,  124  U.  S.  32,  37,  31  L.  Ed.  362. 

48.  Soda  fountain* — Where  by  the  terms 
of  the  specification  and  claim,  in  the  then 
existing  state  of  the  art,  and  according 
to  the  intention  of  the  patentee,  his  patent 
was  limited  to  a  soda  fountain  in  which 
the  caps  were  connected  with  the  outer 
cylinder  by  pure  tin  solder,  without  rivets 
or  flanges,  his  patent  was  not  infringed 
by  a  fountain  in  which  the  caps  are 
fastened  to  the  body  at  both  ends  by  a 
solder  of  half  tin  and  half  lead,  as  well  as 
by  rivets,  and  in  which  there  are  vertical 
flanges  at  one  end,  through  which  the 
rivets  pass.  Matthews  v.  Ironclad  Mfg. 
Co.,  124  U.  S.  347,  31  L.  Ed.  477. 

50.  Safety  valve. — Reissued  letters-pat- 
ent No.  3737,  granted  by  the  United 
States,  Nov.  9,  1869,  to  Edward  H.  Ash- 
croft,  assignee  of  William  Naylor,  for  an 
improvement  in  steam  safety  valves,  be- 
ing a  reissue  of  original  letters  No.  58,  962, 
granted  to  Naylor  Oct.  16,  1866,  cannot, 
in  view  of  the  disclaimer  of  said  Naylor 
in  his  specification,  upon  which  English 
letters-patent.  No.  1830  were  sealed  to 
bim  Jan.  19,  1864,  and  of  the  prior  state 
of  the  art,  be  construed  to  embrace  a 
combination,  in  every  form  of  spring 
safety  valve,  of  a  projecting,  overhanging, 
downward  curved   lip  or  periphery,  with 
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an  annular  recess  or  chamber  surrounding 
the  valve  seat,  into  which  a  portion  of  the 
steam  is  deflected  as  it  issues  between  the 
valve  and  its  seat,  but  must  be  limited  to 
a  combination  of  the  other  elements  of 
his  device,  with  such  an  annular  recess  of 
the  precise  form,  and  operating  in  the 
manner  described,  so  far  as  such  recess, 
separately  or  in  combination,  differs  in 
construction  or  mode  of  operation  from 
those  which  preceded  it.  Said  reissued 
letters,  thus  limited,  are  not  infringed  by 
the  use  of  a  steam  safety  valve  made  in 
substantial  compliance  with  the  specifica- 
tion of  letters-patent.  No.  58,  294,  granted 
Sept.  25,  1866,  to  George  W.  Richardson. 
Ashcroft  V.  Railroad  Co.,  97  U.  S.  189,  24 
L.   Ed.  982. 

51.  Coal  hod. — In  view  of  the  state  of 
the  art  a  patent  for  forming  a  coal  hod 
by  turning  an  edge  of  a  metallic  cylinder 
for  the  formation  of  an  entire  bottom  of 
the  crimped  material,  resulting  in  an  in- 
crease of  thickness,  is  not  infringed  by 
one  in  which  the  bottom  is  partially 
formed  by  turning  in  the  metal  by  form- 
ing the  body,  and  in  which  a  cap  is  used 
to  ©omplete  the  bottom.  Hoff  v.  Iron 
Clad  Mfg.  Co.,  139  U.  S.  326,  35  L.  Ed. 
179. 

52.  Baker's  oven. — Reissued  letters-pat- 
ent, No.  6397,  granted  April  20,  1875,  to 
Duncan  McKenzie  for  a  new  and  useful 
improvement  in  baker's  ovens,  must,  in 
view  of  the  state  of  the  art  at  the  time  the 
original  letters  were  granted,  be  so  con- 
strued as  to  limit  the  element  of  the  com- 
bination which  relates  to  the  communica- 
tion between  the  furnace  or  fireplace  and 
the  interior  of  the  oven,  to  the  peculiar 
structural  arrangement,  whereby  the  prod- 
ucts of  combustion  are  admitted  into  the 
baking  chamber  through  openings  in  the 
arch  or  top  of  the  furnace,  and  through 
the  floor  of  the  oven  that  separates  it  from 
the  fire  chamber  along  the  flues  extending 
rearward  from  the  furnace  to  the  back 
part  of  the  oven.  There  is,  therefore,  no 
infringement  of  the  reissued  letters  where 
the  bottom  of  the  baking  chamber  is  not 
separated  by  any  partition  or  diaphragm 
from  the  fire  chamber  or  furnace,  and 
there  are  no  flues  to  conduct  the  gener- 
ated heat  into  the  chamber.  Garneau  v, 
Dozier,  102  U.  S.  230,  26  L.  Ed.  133. 

53.  Gang  plow. — Where,  prior  to  the 
issuance  to  the  plaintiff  of  a  patent  for 
de\ace  by  which  a  gang  plow  is  lifted  by 
the  poiyer  of  the  team  through  a  brake  or 
friction  clutch,  devices  had  been  used  in 
agricultural    implements    for    utilizing    by 

•means  of  a  brake  the  motion  of  the  carry- 
ing wheel,  through  a  crank  axle,  in  raising 
operative  parts  of  the  machine  from  the 
ground,  which  devices  were  so  alike  in 
structure  and  so  analogous  in  use  as  to 
require  a  limited  constructon  of  the  plain- 
tiff's claim,  it  was  held  that  his  patent  was 
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wash  boards,'*  and  lever-jacks.^' 

(e)  Use  of  Eqtivalents — ^aa.  General  Ride, — It  is  well  settled  that  a  patent 
is  as  much  infringed  by  the  use  of  equivalents  therefor^  as  if  the  patented  de- 
vice or  article  had  itself  been  reproduced.'* 

bb.  Rcmge  of  Bquivalents, — ^The  range  of  equivalents  to  which  a  patentee  is 
entitled  depends  upon  the  character  of  his  invention.  The  patentee  of  a  pioneer 
invention  is  entitled  to  a  broad  and  liberal  range  of  equivalents,'^  while  a  pat- 
entee of  an  improvement  of  a  known  machine,'®  or  of  a  combination  of  old 


not  infringed  by  a  device  which  accom- 
plished the  same  result,  but  in  which  the 
mechanism  was  different.  Newton  v, 
Furst,  etc.,  Co.,  119  U.  S.  373,  30  L.  Ed. 
442. 

64.  Washboard. — ^A  patent  for  a  sheet 
metal  washboard  with  a  rubbing  face 
longitudinally  and  transversely  corrugated 
is  not  infringed  by  a  washboard  of  sheet 
metal  formed  with  a  series  of  raised  dia- 
mond shaped  projections,  since  the  former 
not  being  a  pioneer  cannot  be  construed 
to  cover  substantial  departure.  Duff  v. 
Sterling  Pump  Co.,  107  U.  S.  636.  27  L. 
Ed.  617. 

56.  Lever-jack. — ^A  patent  for  a  lever- 
jack  which  relates  to  the  pawls  of  such 
jacks  and  the  object  of  which  is  to  sub- 
stitute the  weight  of  the  pawl,  sliding  in 
inclined  slots,  grooves,  or  guides,  and 
limited  by  the  claim  to  pawls  moved 
by  gravity  alone,  is  not  infringed  by  a 
lever-jack  the  pawl  of  which  docs  not 
operate  by  gravity  alone.  Joyce  v,  Chilli- 
cothe  Foundry,  127  U.  S.  667,  32  L-  Ed. 
171. 

66.  Use  of  equivalents  as  infringement. 
—Tyler  v,  Boston,  7  Wall.  327,  19  L.  Ed. 
93;  Machine  Co.  v.  Murphy,  97  U.  S.  120, 
24  L.  Ed.  935;  McCormick  v,  Talcott,  20 
How.  402,  405,  15  L.  Ed.  930;  Burr  v. 
Duryee,  1  WaU.  531,  17  L.  Ed.  650;  Sewall 
V.  Jones,  91  U.  S.  171,  181,  23  L.  Ed.  275; 
Seymour  v,  Osborne,  11  Wall.  516,  20  L. 
Ed.  33;  Ives  v.  Hamilton,  92  U.  S.  426,  23 
L.  Ed.  494;  Royer  v.  Schultz  Belting  Co., 
135  U.  S.  319,  34  L.  Ed.  214;  Morley  Sew- 
ing Machine  Co.  v.  Lancaster,  129  U.  S. 
263,  32  L.  Ed.  715;  Westinghouse  v.  Boy- 
den  Power  Brake  Co.,  170  U.  S.  537,  42 
L.  Ed.  1136;  Miller  v.  Eagle  Mfg.  Co.,  151 
U.  S.  186,  38  L.  Ed.  121;  Cimiotti  Un- 
hairing  Co.  v.  American  Fur  Ref.  Co., 
198  U.  S.  399,  406,  49  L.  Ed.  1110;  United 
States  V.  Berdan  Fire-Arms  Mfg.  Co.,  156 
U.  S.  552,  39  L.  Ed.  530;  Consolidated 
Safety-Valve  Co.  v.  Crosby  Steam  Gauge 
Valve  Co.,  113  U.  S.  157,  179,  28  L.  Ed. 
039;  National  Cash  Register  Co.  v.  Bos- 
ton, etc.,  Recorder  Co.,  156  U.  S.  502,  39 
L.  Ed.  511;  Hobbs  v.  Beach,  180  U.  S. 
383,  400,  45  ly.  Ed.  586;  Schumacher  v, 
Cornell,  96  U.  S.  549,  24  L.  Ed.  676;, 
O'Reilly  v.  Morse,  15  How.  62,  123,  14  L. 
Ed.  601;  Hoyt  v.  Home,  145  U.  S.  302,  36 
L.  Ed.  713;  DuBois  v.  Kirk,  158  U.  S.  58, 
39  L.  Ed.  895;  Keystone  Mfg.  Co.  v. 
Adams,  151  U.  S.  139,  38  L.  Ed.  103;  Hynd- 
man  v.  Roots,  97  U.  S.  224,  24  L.  Ed.  975. 

The  substantial  equivalent  of  a  thing  is. 


in  the  sense  of  the  patent  law,  the  same 
as  the  thing  itself.  Two  devices  which 
perform  the  same  function  in  substantially 
the  same  way,  and  accomplish  substan- 
tially the  same  result,  are  therefore  the 
same,  though  they  may  differ  in  name  or 
form.  Machine  Co.  v.  Murphy,  97  U.  & 
120,  24  L.  Ed.  935. 

Where,  although  the  details  of  the  al- 
leged infringing  machine  are  quite  dif- 
ferent from  that  of  the  complainant,  the 
underlying  principle  is  precisely  the  same, 
and  the  means  adopted  to  secure  the  de- 
sired operation  not  being  different  means 
of  accomplishing  the  same  result,  but 
well-known  equivalents  for  each  other,  a 
charge  of  infringement  is  made  out.  Na- 
tional Cash  Register  Co.  v.  Boston,  etc.. 
Recorder  Co.,  166  U.  S.  502,  517,  39  L. 
Ed.  511.  , 

67.  Range  of  equivalents  of  pioneer  pat- 
ent.— ^Westinghouse  v.  Boy  den  Power 
Brake  Co.,  170  U.  S.  537,  42  L.  Ed.  1136; 
Singer  Mfg.  Co.  v,  Cramer,  192  U.  S.  265, 
276,  48  L.  Ed.  437;  Cimiotti  Unhairing  Co. 
V,  American  Fur  Ref.  Co.,  198  U.  S.  399, 
406,  49  L.  Ed.  1100;  Clough  v.  Barker,  106 
U.  S.  166,  27  L.  Ed.  134;  Railway  Co.  tr. 
Sayles,  97  U.  S.  654,  24  L.  Ed.  1053;  Royer 
V.  Schultz  Belting  Co.,  135  U.  S.  319,  34 
L.  Ed.  214;  Morley  Sewing  Machine  Co. 
V,  Lancaster,  129  U.  S.  263,  32  L.  Ed.  715; 
Miller  v.  Eagle  Mfg.  Co.,  151  U.  S.  186, 
38  L.  Ed.  121;  Hobbs  v.  Beach,  180  U.  S. 
383,  400,  45  L.  Ed.  586. 

It  is  well  settled  that  a  greater  de^ee 
of  liberality  and  a  wider  range  of  equiva- 
lents are  permitted  where  the  patent  is  of 
a  pioneer  character  than  when  the  inven- 
tion is  simply  an  improvement,  maybe  the 
last  and  successful  step,  in  the  art  there- 
tofore partially  developed  by  other  in- 
ventors in  the  same  field.  Cimiotti 
Unhairing  Co.  v.  American  Fur  Ref,  Co., 
198  U.  S.  399,  406,  49  L.  Ed.  1100. 

The  range  of  equivalents  depends  upon 
the  extent  and  nature  of  the  invention.  If 
the  invention  is  broad  or  primary  in  its 
character,  the  range  of  equivalents  will  be 
correspondingly  broad,  under  the  liberal 
construction  which  the  courts  give  to  such 
invention.  Miller  v.  Eagle  Mfg.  Co.,  151 
U.   S.   186,  38  L.  Ed.   121. 

58.  Range  of  equivalents  of  patent  for 
improvement.— McCormick  v,  Talcott,  20 
How.  402,  405,  15  L.  Ed.  930;  Burr  v.  Dur- 
yee, 1  Wall.  531,  17  L.  Ed.  650;  Seymour 
V.  Osborne,  11  Wall.  516,  20  L.  Ed.  33; 
Morley  Sewing  Machine  Co.  v,  Lancaster, 
129  U.  S.  263,  32  L.  Ed.  715.     Sec,  also. 


Digitized  by 


Google 


PATENTS. 


275 


elements,'*  is  only  entitied  to  a  narrow  range  of  equivalents,  his  invention  being 
construed  and  limited  by  the  prior  state  of  the  art.  The  employment  in  the 
claim  of  the  words  "substantially  as  described  or  set  forth"  do  not  limit  the 
patentee  to  the  exact  mechanism  described  in  his  specification,  or  prevent  re- 
covery against  infringers  who  have  adapted  mechanical  equivalents  for  such 
mechanism,  though  perhaps  if  a  doubt  arose  upon  the  question  whether  the  in- 
fringing machine  was  the  mechanical  equivalent  of  the  patent  device,  it  would 
be  resolved  against  the  patentee  where  the  claims  contain  these  words.*<> 

cc  What  Constitutes — (aa)  Chemical  Equivalent. — The  term  "equivalent," 
when  used  with  regard  to  the  chemical  action  of  such  fluids,  as  can  be  discovered 
only  by  experiment,  means  equally  good.®^ 

(bb)  Mechanical  Equivalent. — ^The  term  "equivalent"  when  used  with  respect 
to  machines,  has  a  certain  and  definite  meaning,^^  and  embraces  such  mechan- 
ical devices  as  were  known  substitutes  for  the  patented  device  at  the  time  the 
-patent  was  obtained.**  Every  combination  of  devices  in  a  machine  which  is 
used  to  produce  the  same  result,  is  not  necessarily  an  equivalent  for  any  other 
combination  used  for  the  same  purpose .•*  Interchangeability  or  noninterchange- 
ability  is  an  important  test  in  determining  the  question  of  infringement.**    The 


Gage  V.  Herring,  107  U.  S.  640,  27  L.  Ed. 
•601;  McCormick  i/.  Talcott,  20  How.  402, 
15  L.  Ed.  930;  Zane  v.  Soffc,  110  U.  S. 
1800,   28   I^   Ed.   119. 

"If  the  invention  claimed  be  itself  but 
an  improvement  or  a  known  machine  by 
a  mere  change  of  form  or  combination  of 
parts,  the  patentee  cannot  treat  another 
as  an  infringer  who  has  improved  the 
original  machine  by  use  of  a  dilfcirent 
form,  or  combination  performing  the 
same  functions.  The  inventor  of  the  first 
improvement  cannot  invoke  the  doctrine 
of  equivalents  to  suppress  all  other  im- 
provements which  are  not  colorable  in- 
vasions of  the  first."  Burr  v.  Duryee,  1 
Wall.  531,  573,  17  L.   Ed.  650. 

Where,  in  view  of  the  prior  state  of  the 
art,  a  patent  for  a  self-closing  faucet,  con- 
sisting of  a  combination  of  the  valve  with 
a  screw  follower,  must  be  limited  to  the 
particular  mechanism  described,  the  patent 
is  not  infringed  by  a. faucet  which  uses  a 
cam  instead  of  a  screw  follower,  espe- 
cially where  faucets  operating  by  means  of 
cams  were  in  existence  before  the  date  of 
the  patent.  Zane  z/.  Soffe,  110  U.  S.  200, 
«8   L.  Ed.  119. 

59.  Range  of  equivalents  for  combina- 
-tion  patent — Seymour  v.  Osborne,  11 
Wall.  516,  20  h.  Ed.  33;  Gill  v.  Wells,  22 
Wall.  1,  22  L.  Ed.  699. 

60.  Where  claim  is  for  patent  "substan- 
tially as  described.''— Hobbs  v.  Beach,  180 
U-    S.  383,  400,  45  L.  Ed.  586. 

61.  Chemical  equivalent. — ^Tyler  v.  Bos- 
ton. 7  Wall.  327,  19  L.  Ed.  93. 

Substance  held  equivalent  for  plaster  of 
paris. — Hyndman  v.  Roots,  97  U.  S.  224, 
24  L.  Ed.  975. 

69.  ''Equivalent"  has  certain  and  defi- 
nite meaning. — ^Tyler  v.  Boston,  7  Wall. 
327,  330,  19  L.  Ed.  93. 

63.  Mechanical  devices  used  as  known 
substitutes  for  those  employed  on  the 
patented  machine  are  "equivalents"  as  the 


term  is  used  in  reference  to  pioneer  in- 
ventions. Morley  Sewing  Machine  Co.  r. 
Lancaster,  129  U.  S.  263,  290,  32  I^  £d. 
715. 

An  equivalent  for  the  ingredient  of  a 
combination,  consisting  wholly  of  parts 
that  are  old,  must  be  one  which  was 
known  at  the  date  of  the  original  patent 
as  a  proper  substitute  for  the  ingredient 
left  out.  Gill  V.  Wells,  22  Wall.  1,  2,  22 
L.   Ed.   699. 

Use  of  equivalent  for  one  element  of 
combination. — See  post,  "Equivalent  for 
Omitted  Element,"  XIII,  A,  4,  d,  (2),  (a), 
bb.  (bb). 

64.  Means  to  accomplish  same  result. 
— ^Westinghouse  v.  Boyden  Power  Brake 
Co.,  170  U.  S.  637,  42  L.  Ed.  1136;  Burr  v. 
Duryee,  1  Wall.  531,  572,  17  L.  Ed.  650; 
Dryfoos  v.  Wiese,  124  U.  S.  32,  31  U  Ed. 
362. 

The  plaintiff  contended  that  as  his  as« 
signor  was  the  first  person  to  devise^  a 
combination  in  quilting  machines  the  gist 
of  which  was  a  feed  feeding  faster  at  one 
end  than  at  the  other,  with  a  laterally 
moving  gang  or  series  of  needles,  and  an 
intermittent  feed  when  the  needles  were 
out  of  the  stitches,  he  was  entitled  to  cover 
all  variations  in  the  form  of  the  feed,  so 
long  as  by  any  means  it  operates  to  feed 
faster  at  one  end  than  at  the  other,  and 
that  where  the  result  was  accomplished 
by  different  mechanism,  such  mechanism 
must  be  deemed  equivalent  to  the  plain- 
tiff's. It  was  held  that  his  patent  was  not 
infringed  by  different  mechanism  which 
produces  the  same  result  in  a  different 
way.  Dryfoos  v.  Wiese,  124  U.  S.  32,  81 
L.   Ed.  362. 

66.  Interchangeability  as  test  of  equiva* 
lent.— Miller  v.  Eagle  Mfg.  Co.,  151  U.  S. 
186,  208,  38  L.  Ed.  121;  Prouty  v.  Draper^ 
16  Pet.  336,  10  L.  Ed.  985;  Brooks  v. 
Fiske,  15  How.  212,  14  L.  Ed.  665;  Eames 
V.  Godfrey,  1  Wall.  78,  17  L.  Ed.  547. 
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cases  in  which  particular  devices  were  considered  are  given  in  the  notes.** 
(£)  AccidenUd  Adoption  of  Immaterial  Feature, — ^An  accidental   adoption  of 


66.  Human  instead  of  mechanical 
power. — The  accomplishment  of  a  result 
by  manual  labor  cannot  be  construed  as 
an  equivalent,  in  the  sense  of  the  patent 
law,  for  an  automatic  device.  Gage  v. 
Herring,   107  U.   S.  640,  27   L.   Ed.   601. 

Mechanical  equivalent. — Morley  Sewing 
Machine  Co.  v.  Lancaster,  129  \5,  S.  263, 
290,  32  L.  Ed.  715;  Carver  v.  Hyde,  16 
Pet.  513,  514,  10  L.  Ed.  1051;  Brooks  v. 
Fiske,  15  How.  212,  14  L.  Ed.  665;  Stimp- 
son  V.  Baltimore,  etc.,  R.  Co.,  10  How. 
328,  329,  13  L.  Ed.  441;  Prouty  v.  Draper, 
16  Pet.  336,  341,  10  L.  Ed.  985;  Gould  v. 
Reefi,  15  Wall.  187,  194,  21  L.  Ed.  39;  Gill 
V.  Wells,  22  Walk  1,  28,  22  L.  Ed.  699; 
Rowell  V,  Lindsay,  113  U.  S,  97,  28  L.  Ed. 
906. 

A  patent  for  an  improvement  in  cooling 
and  drying  meal,  in  which  a  convey  or 
shaft  in  the  dust  room  is  an  element,  is 
not  infringed  by  a  device  having  no  mech- 
anism to  perform  the  same  function,  but 
which  accomplishes  the  result  by  manual 
labor.  Gage  z/.  Herring,  107  U.  S.  640,  27 
L.    Ed.   601. 

Where  a  lever,  or  its  equivalent,  as  a 
mechanical  instrument,  is  made  an  es- 
sential element  in  a  claim,  dispensing  with 
the  lever,  and  using  instead  the  human 
hand,  is  not  the  use  of  an  equivalent,  al- 
though in  the  plaintiffs'  machine  the  hand 
is  applied  to  work  the  lever.  Brown  v, 
Davis,  116  U.  S.  237,  249,  29  L.  Ed.  659.  See, 
also,  Water-Meter  Co.  v,  Desper,  101  U. 
S.  332,  337,  25  L.  Ed.  1024;  Gage  v,  Her- 
Ting,  107  U.  S.  640,  648,  27  L.  Ed.  601; 
Fay  V.  Cordesman,  109  U.  S.  408,  420,  421, 
27  L.  Ed.  979;  Sargent  v.  Hall  Safe,  etc., 
Co.  114  U.  S.  63,  86,  29  L.  Ed.  67. 

Guides  for  saws  in  sawmills. — ^Where  an 
improvement  in  sawmills,  for  which  let- 
ters-patent were  issued,  consists  of  the 
combination  of  the  saw  with  a  pair  of 
curved  guides  at  the  upper  end  of  the 
saw,  and  a  lever,  connecting  rod  or  pit- 
man, straight  guides,  pivoted  cross  head, 
and  slides  or  blocks  and  crank  pin,  or 
their  equivalents,  at  the  opposite  end, 
whereby  the  toothed  edge  of  the  saw  is 
caused  to  move  unequally  forward  and 
backward  at  its  two  ends  while  cutting, 
and  the  claim  is,  "giving  to  the  saw  in  its 
downward  movement  a  rocking  or  rolling 
motion  by  means  of  the  combination  of 
the  cross  head  working  in  the  curved 
guides  at  the  upper  end  of  the  saw,  the 
lower  end  of  which  is  attached  to  a  cross 
head,  working  in  straight  guides  and 
pivoted  to  the  pitman  below  the  saw,  with 
the  crank  pin  substantially  as  described," 
the  use  by  another  party  of  guides  con- 
sisting of  two  straight  lines  representing 
two  consecutive  cords  of  the  curye  of  the 
guides  of  the  patentee,  and  arranged  in 
other  respects  in  the  same  manner  as  this 
curve,  is  clearly  the  employment  of  a  me- 


chanical equivalent,  and  is  an  infringement 
of  the  patent.  Ives  v.  Hamilton,  92  U.  S. 
426,   23    L.    Ed.   494. 

Devices  not  performing  all  of  offices  of 
original. — Devices  performing  one  but  not 
all  of  the  offices  of  a  perforated  top  plate 
of  an  oil  cooking  stove  are  not  equiva- 
lents for  such  plate.  Sharp  v.  Ricssner^ 
119  U.  S.  631,  30  L.  Ed.  507. 

Use  of  cam  or  toggel  joint  for  a  lever 
is  equivalent. — Burr  v.  Duryee,  1  Wall.  531, 
17  L.  Ed.  650. 

Set  screw  instead  of  rod. — A  patent  for 
an  improvement  in  roller  mills,  which  is 
not  a  pioneer,  is  not  infringed  by  a  de- 
vice in  which  the  vertical  adjustment  is 
secured  by  a  set  screw  instead  of  an  eccen- 
tric and  horizontal  adjustment  secured  by 
an  upright  rod,  enrfrcled  by  a  spiral  spring 
at  each  end  of  the  adjustable  roller  which 
is  in  no  way  a  mechanical  equivalent  for 
a  horizontal  rod,  located  above  the  rollers^ 
connecting  the  bearings  and  provided  with 
a  strap  and  holding  device.  The  Roller 
Mill  Patent,  156  U.  S.  261,  270,  39  L.  Ed. 
417. 

Use  of  wedge  instead  of  cam  is  equiva- 
lent—Burr V.  Duryee,  1  Wall.  531,  17  U 
Ed.  650. 

Spiral  instead  of  flat  spring-— One  who 
makes  use  of  an  invention  which  differs 
from  a  patented  shell  ejector  only  in  the 
substitution  of  a  spiral  for  a  flat  spring, 
which  "performs  the  same  office  and  at- 
tains the  same  result  in  the  same  way,"  is 
liable  to  an  action  of  infringement.  United 
States  V.  Berdan  Fire-Arms  Mfg.  Co.,  156 
U.  S.  552,  566,  39  L.   Ed.  530. 

Chai^  and  sprocket  instead  of  belt-* 
tightener. — A  chain  the  links  of  which  en- 
gage positively  with  the  teeth  on  the 
sprocket  wheels  so  as  to  dispense  with  a 
tight  friction  band  and  with  a  tightening 
pulley,  is  not  an  equivalent  in  mechanism 
or  functions  for  a  yielding  belt-tightener. 
HoflFheins  v,  Russell,  107  U.  S.  132,  142,. 
27  L.  Ed.  332. 

One  instead  of  two  supporting  posts — 
The  use  of  one  post  and  a  supporting 
frame  attached  thereto  in  a  reaping  ma- 
chine, is  an  obvious  equivalent  for  two 
posts  specifically  mentioned  in  a  prior 
patent.  Seymour  v.  Osborne,  11  Wall. 
516,  20  L.  Ed.  33. 

Wax  in  honey  frame  instead  of  groove* 
— The  use  of  a  piece  of  wax  on  the  inside 
of  a  honey  frame  for  the  purpose  of  form- 
ing a  place  for  the  attachment  of  the 
honey  comb  when  the  bees  begin  to  build, 
is  not  an  equivalent  for  a  longitudinal 
groove  on  the  inside  of  such  frame,  and  a 
patent  in  which  the  latter  is  an  essential 
element  is  not  infringed  by  a  device  in 
which  the  wax  is  used.  Forncrook  v. 
Root,  127  U.  S.  176,  180,  32  L.  Ed.  97. 

Feeder  for  com  shelter. — An  invention 
described  as  "the  combination  with  a  corn 
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an  immaterial  feature  of  a  patented  device,  will  not  constitute  infringement.*''^ 
(g)  Effect  of  Superiority  or  Inferiority  of  Later  Device — aa.  Superiority, — 
Where  an  invention  is  one  of  a  primary  character,  and  the  mechanical  functions 
perfOTmed  by  the  machine  are,  as  a  whole,  entirely  new,  all  subsequent  ma- 
chines which  employ  substantially  the  same  means  to  accomplish  the  same 
result  are  infringements,  ahhough  the  subsequent  machine  may  contain  im- 
provements in  the  separate  mechanisms  which  go  to  make  up  the  machine.*® 

bb.  Inferiority, — ^The  fact  that  the  device  claimed  to  be  an  infringement  is 
inferior  in  point  of  construction  or  usefulness  will  not  defeat  the  infringement, 
where  the  substance  is  the  same  as  that  of  the  patentee.*® 

b.  Identity  of  Result, — Similarity  of  result  is  alone  sufficient  to  constitute 
an  infringement,  even  of  a  pioneer  patent,  but  the  result  must  be  reached  by 
substantially  the  same  or  similar  means.''® 


shcller  of  a  series  of  wings,  wheels  or 
projections,  so  arranged  on  a  shaft  as  to 
revolve  in  the  same  direction  which  the 
corn  is  running  and  so  placed  relative  to 
the  throat  as  to  force  into  the  machine  all 
misplaced  or  hesitating  ears"  is  infringed 
by  a  device  which  uses  a  spiked  shaft  at 
the  entrance  to  the  throat  of  the  machine, 
revolving  in  the  same  direction  which  the 
corn  is  running  for  the  purpose  of  com- 
pelling the  ears  to  enter  the  sheller.  Key- 
stone Mfg.  Co.  V,  Adams,  151  U.  S.  139, 
145.  38  L.  Ed.  103, 

The  substitution  of  a  vertical  for  a  hori- 
zontal mid-feather  at  the  inoperative  end 
of  the  tub  in  an  engine  for  reducing  rags 
to  pulp  is  merely  the  use  of  an  old  and 
well-known  mechanical  equivalent,  and 
obviously  intended  to  evade  the  wording 
of  the  claims  of  the  Hoyt  patent.  Hoyt 
r.  Home,  145  U.  S.  302,  309,  36  L.  Ed. 
713. 

€7.  Accidental  adoption  of  ixnmaterial 
feature.— Ball,  etc.,  Fastener  Co.  v.  Kraet- 
zer,  150  U.  S.  Ill,  37  L.  Ed.  1019. 

A  patent  for  an  improvement  in  glove 
fasteners  is  not  infringed  by  a  device  which 
lacks  the  imperforated  button  head,  an 
clement  of  complainant's  patent  and  which 
has  not  the  hollow  socket,  but  one  de- 
pending for  its  elasticity  not  upon  the  in- 
wardly projecting  wings  of  the  prior  pat- 
ent, but  upon  a  ring  concealed  within  its 
walls,  although  it,  like  the  patented  de- 
vice, squeezes  the  leather  up  into  the  but- 
ton head.  Ball,  etc..  Fastener  Co.  v. 
Kraetzer,  150  U.  S.  Ill,  37  L.  Ed.  1019. 

B8.  Where  later  machine  is  an  improve- 
ment— Morley  Sewing  Machine  Co.  v. 
Lancaster,  129  U.  S.  263,  273,  32  L.  Ed. 
715:  Royer  v.  Schultz  Belting  Co.,  135  U. 
S.  319,  34  L.  Ed.  214;  Hobbs  v.  Beach,  180 
U.  S.  383,  400,  45  L.  Ed.  586;  Westing- 
liouse  V.  Boyden  Power  Brake  Co.,  170 
U.  S.  537,  42  L.  Ed.  1136;  Miller  v.  Eagle 
Mfgr.  Co.,  151  U.  S.  186,  38  L.  Ed.  121; 
Cimiotti  Unhairing  Co.  v.  American  Fur 
Ref.  Co..  198  U.  S.  399,  406,  49  L.  Ed. 
IIM;  O'Reilly  v.  Morse,  15  How.  62,  123, 
14  L.  Ed.  601;  McCormick  v,  Talcott,  20 
How.  402,  405,  15  L.  Ed.  930;  Blake  v. 
Robertson,  94  U.  S.  728,  733,  24  L.  Ed. 
245;  Tilghman  v.  Proctor,  102  U.  S.  707, 


26  L.  Ed.  279;  Cantrell  v,  Wallick,  117  U. 
S.  689,  29  L.  Ed.  1017. 

Where  the  invention  is  functional,  and 
the  defendant's  device  differs  from  that  of 
the  patentee  only  in  form,  or  in  a  rear- 
rangement of  the  same  elements  of  a  com- 
bination, he  would  be  adjudged  an 
infringer,  even  if,  in  certain  particulars, 
his  device  be  an  improvement  upon  that 
of  the  patentee.  Westinghouse  v.  Boyden 
Power  Brake  Co.,  170  U.  S.  537,  568,  42 
L.   Ed.   1136. 

A  pioneer  patent  for  an  automatic  but- 
ton sewing  machine,  which  unites  in  one 
organization  mechanism  for  performing 
three  functions,  is  infringed  by  a  machine 
in  which  such  three  sets  of  mechanism  are 
cornbined,  provided  each  mechanism,  in- 
dividually considered,  is  a  proper  equiva- 
lent for  the  corresponding  mechanism  in 
the  prior  patent;  and  it  makes  no  differ- 
ence that,  in  the  infringing  machine,  the 
button-feeding  mechanism  is  more  simple, 
and  the  sewing  mechanism  and  the  mech- 
anism for  feeding  the  fabric  are  dif- 
ferent in  mechanical  construction,  so  long 
as  they  perform  each  the  same  function 
as  the  corresponding  mechanism  in  the 
pioneer  machine,  in  substantially  the  same 
way,  and  are  combined  to  produce  the 
same  result.  Morley  Sewing  Machine  Co. 
V.  Lancaster,  129  U.  S.  263,  284,  32  L.  Ed. 
715. 

69.  Inferiority  of  infringing  device  im- 
material.—Cawood  Patent,  94  U.  S.  695, 
24  L.  Ed.  238;  Sewall  v.  Jones,  91  U.  S. 
171,  23  ly.  Ed.  275;  Winans  z/.Denmead, 
15  How.  330,  344,  14  L.  Ed.  717;  Eddy  v. 
Dennis,  95  U.   S.   560,  569,  24  L.   Ed.  363. 

It  is  not  necessary  that  the  defendant 
should  employ  the  plaintiff's  invention  to 
as  good  advantage  as  he  employed  it,  or 
that  the  result  should  be  the  same  in  de- 
gree; but  it  must  be  the  same  in  kind. 
Winans  v.  Denmead,  15  How.  330,  14  L. 
Ed.  717;  Sewall  v.  Jones,  91  U.  S.  171,  183, 
23  L.   Ed.  275. 

70.  Similarity  of  result. — ^Westinghouse 
V.  Boyden  Power  Brake  Co.,  170  U.  S. 
537,  569,  42  L.  Ed.  1136;  Burr  v.  Duryee, 
1  WalL  531,  17  L.  Ed.  650;  Werner  v. 
King,  96  U.  S.  218.  230,  24  h.  Ed.  613; 
Singer  Mfg.  Co.  v.  Cramer,  192  U.  S.  265, 
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c  ApplicaHon  of  Patented  Device  to  New  Use, — ^While  the  promotion  of  aa 
old  device  to  a  new  sphere  of  action,  in  which  it  performs  a  new  function,  is 
not  an  infringement,  the  transfer  or  adoptation  of  the  same  device  to  a  similar 
sphere  of  action,  where  it  performs  substantially  the  same  function  is  an  in- 
fringement J  ^ 

3.  PARTICUI.AR  Acts  as  Constituting  Infringement — ^a.  Use  of  Old  Port 
of  Patented  Device. — ^The  use  of  a  part  of  a  {Patented  invention  which  is  old,, 
is  not  an  infringement.'^^ 

b.  Use  of  Device  on  Foreign  Vessels  in  Domestic  Ports. — The  right  of  prop- 
erty and  exclusive  use  granted  to  a  patentee  do  not  extend  to  a  foreign  vessel 
lawfully  entering  one  of  our  ports;  and  the  use  of  such  improvement  in  the 
construction,  fitting  out,  or  equipment,  of  such  vessel,  while  she  is  coming  into 
or  going  out  of  a  port  of  the  United  States,  is  not  an  infringement  of  the  rights 
of  an  American  patentee,  provided  it  was  placed  upon  her  in  a  foreign  port, 
and  authorized  by  the  laws  of  the  country  to  which  she  belongs.''^' 

c.  Use  of  Patented  Improvements  by  Original  Patentee. — ^The  original  pat- 
entee is  liable  for  infringement  where  he  makes  use  of  patented  improvements 
without  the  consent  of  the  patentee  thereof  J* 

d.  Use  of  Original  Patent  by  Patentee  of  Improvements. — A  party  who  sub- 
sequently discovers  a  new  mode  of  carrying  out  a  patented  process,  and  ob- 
tains letters-patent  therefor,  is  not  entitled  to  use  the  process  without  the  con- 
sent of  the  patentee  thereof  J' 

e.  Sale  in  United  States  of  Patented  Article  Pn/rchctsed  Abroad. — The  sale  in 


285,  48  L.  Ed.  437:  Brooks  v.  Fiske,  15 
How.  212,  14  L,.  Ed.  665;  Cimiotti  Un- 
hairing  Co.  v.  American  Fur  Ref.  Co.,  198 
U.  S.  399,  414,  49  L,  Ed.  1100;  Crescent 
Brewing  Co.  v.  Gottfried,  128  U.  S.  158, 
32  L.  Ed.  390;  Carver  v.  Hyde,  16  Pet. 
513.  619,    10   L.   Ed.   1051. 

Even  if  the  patent  for  a  machine  be  a 
pioneer,  the  alleged  infringer  must  have 
done  something  more  than  reach  the  same 
result.  He  must  have  reached  it  by  sub- 
stantially the  same  or  similar  means,  or 
the  rule  that  the  function  of  a  machine 
cannot  be  patented  is  of  no  practical 
value.  To  say  that  the  patentee  of  a 
pioneer  invention  for  a  new  mechanism 
is  entitled  to  every  mechanical  device 
which  produces  the  same  result  is  to  hold, 
in  other  language,  that  he  is  entitled  to 
patent  his  function.  Mere  variations  of 
form  may  be  disregarded,  but  the  sub- 
stance of  the  invention  must  be  there. 
Westinghouse  v.  Boyden  Power  Brake 
Co.,  170  U.   S.  537,  569,  42  L.  Ed.   1136. 

A  patent  for  a  new  and  improved  sew- 
ing machine  treadle  is  not  infringed  by  a 
device  essentially  unlike  in  construction 
which  serves  the  same  purpose.  Singer 
Mfg.  Co.  V.  Cramer,  192  U.  S.  265,  48  L. 
Ed.  437.  See  post,  "Identity  of  Result," 
XIII,  A,  2,  b. 

71.  Application  of  device  to  new  use. — 
Winans  v.  Denmead,  15  How.  330,  14  L. 
Ed.  717;  Western  Electric  Co.  v.  LaRue, 
139  U.  S.  601,  35  L.  Ed.  294;  Sewall  v. 
Jones,  91  U.  S.  171,  23  L.  Ed.  275. 

Where  a  claim  in  a  patent  is  for  the 
combination,  in  a  telegraph  key,  of  a 
lever  fulcrumed  upon  a  torsional  spring, 
with  adjusting  screws  for  regulating  its 
movement,  the  patent  is  infringed  by  the 


use  of  a  similar  combination  in  connection 
with  a  telegraph  sounder,  or  instrument 
used  at  the  receiving  office  for  delivering- 
or  enunciating  the  message.  Western 
Electric  Co.  V.  LaRue,  139  U.  S.  601,  605,. 
35  L.   Ed.  294. 

"The  application  of  the  patented  de- 
vice to  another  use,  where  such  new  ap- 
plication does  not  involve  the  exercise  of 
the  inventive  faculty,  is  as  much  an  in- 
fringement as  though  the  new  machine 
were  an  exact  copy  of  the  old.  Sewall  v. 
Jones,  91  U.  S.  171,  183,  23  L.  Ed.  275."- 
Western  Electric  Co.  v.  LaRue,  139  U» 
S.  601,  606,  35  L.  Ed.  294. 

72.  Use  of  old  part  of  patented  device*. 
—Jones  V.  Morehead,  1  Wall.  155,  17  L. 
Ed.   662. 

l*his  part  of  the  invention  known  as  the- 
Janus  faced  lock,  not  being  original,  no 
action  lies  by  Sherwood  or  his  assignees,, 
for  using  it  in  combination  with  other 
inventions  not  patented  by  that  person; 
nor  can  persons  so  using  it  be  made  in- 
fringers by  an  argument  which,  assuming^ 
the  validity  of  Sherwood's  invention,, 
mingles  it  with  these  other  parts,  and  then 
treats  the  whole  as  a  unit,  and  gives  to 
him  or  his  assignees  damages  equivalent 
to  the  net  profits  on  the  manufacture  of 
the  entire  lock.  Jones  v.  Morehead,  1 
Wall.  155,  156,  17  L.  Ed.  662. 

78.  Use  of  device  on  foreign  vessel  in 
domestic  port. — Brown  v.  Duchesne,  l» 
How.    183,    15   L.    Ed.    595. 

74.  Use  of  patented  inprovements  hy 
original  patentee-— Cant r ell  v.  Wallick, 
117  U.  S.  689,  29  L.  Ed.  1017;  Blake  v. 
Robertson,  94  U.  S.  728.  733,  24  L.  Ed.  245. 

75.  Use  of  original  invention  by  patentee 
of   improvements.— Tilghman   v.    Proctor,. 
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the  United  States  of  a  patented  article  purchased  in  a  foreign  country  from  one 
having  the  right  to  sell  is  an  infringement  of  the  right  of  the  domestic  patentee^* 
f.  Repair  or  Reconstruction  of  Patented  Article — (1)  Articles  Licensed  for 
Use  Once  Ohly, — ^Where  a  patented  article  is  licensed  for  use  once  only,  one 
who  after  such  use  repairs  it  or  uses  its  parts  to  construct  another  device,  and 
then  uses  or  sells  the  repaired  or  reconstructed  article,  is  an  infringerJ''^ 

(2)  Replacing  Worn  Out  Parts.—See  post,  "Replacing  Worn  Out  Parts," 
XIII,  A,  4,  a,  (4). 

4.  Infringement  of  Particular  Kinds  of  Patents — a.  Patent  for  Machine 
— (1)  In  Genefal.-r-A  patent  for  a  machine  will  be  infringed  by  a  machine  which 
incorporates  in  its  structure  and  operation  the  substance  of  the  invention;  that 
is,  by  an  arrangement  of  mechanism  which  performs  the  same  service  or  pro- 
duces the  same  effect  in  the  same  way,  or  substantially  the  same  way  J® 
*  (2)  Identity  of  Principle, — ^The  principle  or  substance  of  the  two  machines 
must  be  the  same  J®  The  principle  of  a  machine  is  properly  defined  to  be  its 
mode  of  operation,  or  that  peculiar  combination  of  devices  which  distinguish 
it  from  other  machines.®^ 

(3)  Identity  of  Result, — Identity  of  result  is  not  sufficient  to  constitute  in- 
fringement, where  the  principle  of  the  two  machines  are  substantially  differ- 
ent.*^ But  if  the  substance  of  a  machine  is  taken,  the  result  or  product  need 
not  be  precisely  the  same  in  order  to  make  out  a  case  of  infringement.®* 

(4)  Replacing  Worn  Out  Parts. — ^A  person  having  a  right  to  use  a  machine 
may  replace  worn  out  parts.*® 


102  U.  S.  707,  26  L.  Ed.  279;  Cantrell  v, 
Wallick,  117  U.  S.  689,  29  L.  Ed.  1017. 
An  improver  is  liable  for  infringement 
where  he  makes  use  of  an  existing  pat- 
ented device  without  the  consent  of  the 
patentee.  Cantrell  v.  Wallick,  117  U.  S. 
689,  29  L.   Ed.  1017. 

76.  Sale  in  United  States  of  patented 
article  purchased  in  foreign  country. — 
Boesch  V,  Graff,  133  U.  S.  697,  33  L.  Ed. 
787. 

A  dealer  residing  in  the  United  States 
cannot  purchase  in  another  country  arti- 
cles patented  there,  from  a  person  author- 
ized to  sell  them,  and  import  them 
to  and  sell  them  in  the  United  States, 
•without  the  license  or  consent  of  the  own- 
ers of  the  United  States  patent.  Boesch  v. 
Graff,  133  U.  S.  697,  33  L.  Ed.  787. 

77.  Repairing  and  selling  patented  ar- 
ticle Ucensed  for  use  once  only. — Cot- 
ton-Tie Co.  V.  Simmons,  106  U.  S.  89, 
93,  27  Lr.  Ed.  79;  Morgan  Envelope  Co.  v, 
Albany  Perforated  Wrapping  Paper  Co., 
152  U  S.  425,  433,  38  L.   Ed.  500. 

The  owner  of  a  patent  for  a  metallic 
cotton  bale  tie,  each  tie  consisting  of  a 
buckle  and  band,  granted  no  licenses  to 
manufacture  the  ties,  but  supplied  the 
market  with  them,  and  stamped  upon  the 
metal  of  each  buckle  the  words,  "Licensed 
to  use  once  only."  After  the  bands  had 
been  once  used  and  severed,  defendants, 
who  had  bought  the  bands  and  the  buckles 
as  scrap  iron,  rolled  and  straightened  the 
pieces  of  the  bands,  and  rivetted  to- 
j^cthcr  their  ends.  They  then  cut  them 
into  proper  lengths,  and  sold  them  with 
the  buckles,  to  be  used  as  ties,  nothing 
having  been  done  to  the  buckles.    It  was 


held  that  they  thereby  infringed  the  pat- 
ent. Cotton-Tie  Co.  v.  Simmons,  106  U. 
S.  89,  93,  27  L.  Ed.  79.  See,  also,  Morgan 
Envelope  Co.  v,  Albany  Perforated  Wrap- 
ping Paper  Co.,  152  U.  S.  425,  433,  38  L. 
Ed.   600. 

78.  Patent  for  machine. — Burr  v.  Dur- 
yee,  1  Wall.  531,  572,  17  L.  Ed.  650;  West- 
inghouse  v,  Boyden  Power  Brake  Co.,  170 
U.  S.  537,  569,  42  L.  Ed.  1136;  Potts  v. 
Creager,  155  U.  S.  597,  39  L-  Ed.  275; 
Machine  Co.  v.  Murphy,  97  U.i  S.  120, 
24  L.  Ed.  935;  Bates  v,  Coe,  98  U.  S.  31, 
42,  25  L.   Ed.   68. 

79.  Necessity  for  identity  of  principle. — 
Burr  V.  Duryee,  1  Wall.  531,  17  L.  Ed.  650; 
Sewall  V.  Jones,  91  U.  S.  171,  191,  23  L. 
Ed.  275;  Westinghouse  v.  Boyden  Power 
Brake  Co.,  170  U.  S.  537,  42  L.  Ed.  1136. 
See  ante,  "Identity  of  Principle,"  XIII,  A, 
2,  a. 

80.  •'Principle"  of  machine  defined. — 
Burr  V.  Duryee,  1  Wall.  531,  17  L.  Ed.  650. 

81.  Identity  of  result  in  machines  in- 
sufficient.—Burr  V,  Duryee,  1  Wall.  531,  17 
L.  Ed.  650;  Werner  v.  King,  96  U.  S.  218, 
230,  24  ly.  Ed.  613;  Dryfoos  v.  Wiese, 
124  U.  S.  32,  31  L.  Ed.  362;  Hubbell  v. 
United  States,  179  U.  S.  77,  45  L.  Ed.  95; 
Westinghouse  v.  Boyden  Power  Brake 
Co.,  170  U.  S.  537,  42  L.  Ed.   1136. 

8S.  Substantial  identity  of  re«ilt.--> 
Winans  v.  Denmead,  15  How.  330,  14  L. 
Ed.  717;  Sewall  v.  Jones,  91  U.  S.  171,  23 
L.  Ed.  275. 

83.  Replacing  worn  out  parts. — ^Wilson 
r.  Simpson,  9  How.  109,  13  L.  Ed.  66, 
where  it  was  held  no  infringement  to  re- 
place worn  cutters  or  knives  in  a  planing 
machine. 
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(5)  Sale  of  Product  of  Machine, — Dealing  in  the  product  of  a  patehted  ma- 
chine is  not  an  infringement.^ 

b.  Patent  for  Process. — In  order  to  constitute  an  infringement  of  a  process, 
the  defendant  must  be  shown  to  have  followed  substantially  the  same  process, 
the  same  mode  of  reaching  the  result,  as  is  described  in  the  specifications.*** 
But  if  the  principle  of  the  process  is  taken,  there  is  infringement,^  although 
there  are  formal  differences  in  the  two  processes,^^  or  in  the  means  used  to 
carry  them  into  effect.®®     A  process  omitting  one  or  more  of  the  essentials  of 


84.  Dealing  in  product  of  patented  ma- 
chine.— Keplinger  v.  DeYoung,  10  Wheat. 
358,  6  L.  Ed.  341;  Merrill  v.  Yeomans, 
94  U.  S.  568,  24  L.  Ed.  235. 

A.  having  obtained  a  patent  for  a  new 
and  useful  improvement,  to  wit,  a  ma- 
chine for  making  watch  chains,  brought 
an  action,  under  the  3d  section  of  the  pat- 
ent act  of  1800,  c.  179,  for  a  violation  of  his 
patent  right  against  B.;  and  on  the  trial  an 
agreement  was  proved,  made  by  the  de- 
fendant with  C,  to  purchase  of  him  all  the 
watch  chains,  not  exceeding  five  gross  a 
week,  which  he  might  be  able  to  manu- 
facture within  six  months,  and  an  agree- 
ment on  the  part  of  C.  to  devote  his 
whole  time  and  attention  to  the  manu- 
facture of  the  watch  chains,  and  not  to 
sell  or  dispose  of  any  of  them,  so  as  to 
interfere  with  the  exclusive  privilege  se- 
cured to  the  defendant  of  purchasing  the 
whole  quantity  which  it  might  be  practi- 
cable for  C.  to  make.  And  it  was  proved 
that  the  machine  used  by  C.  with  the 
knowledge  and  consent  of  the  defendant 
in  the  manufacture  was  the  same  with 
that  invented  by  the  plaintiff,  and  that  all 
the  watch  chains  thus  made  by  C.  were 
delivered  to  the  defendant  according  to 
the  contract.  Held,  that  if  the  contract 
were  real  and  not  colorable,  and  if  the  de- 
fendant had  no  other  connection  with  C. 
than  that  which  grew  out  of  the  con- 
tract, it  did  not  amount  to  a  breach  of 
the  plaintiff's  patent  right.  Keplinger  v. 
DeYoung,  10  Wheat.  358,  6  L.  Ed.  341. 

Such  a  contract,  connected  with  evi- 
dence from  which  the  jury  might  legally 
infer,  either  that  the  machine  which  was 
to  be  employed  in  the  manufacture  of  the 
patented  article  was  owned  wholly  or  in 
part  by  the  defendant,  or  that  it  was  hired 
to  the  defendant  for  six  months,  under 
color  of  a  sale  of  the  articles  to  be 
manufactured  with  it,  and  with  intent  to 
invade  the  plaintiff's  patent  right,  would 
amount  to  a  breach  of  his  right.  Kep- 
linger V.  DeYoung,  10  Wheat.  358,  6  L. 
Ed.    341. 

85.  Infringement  of  process  patents. — 
Royer  v.  Coupe,  146  U.  S.  524,  530,  36  L. 
Ed.  1073;  Carnegie  Steel  Co.  v.  Cambria 
Iron  Co.,  185  U.  S.  403,  439,  46  L.  Ed.  968; 
Mowry  v.  Whitney,  14  Wall.  620,  20  L. 
Ed.    860. 

Patent  for  purifying  middlings  before 
regrinding  held  to  be  infringed.  Cochrane 
V.  Deener,  94  U.  S.  780,  24  L.  Ed.  139. 

86.  Following  principle  of  process. — 
Carnegie  Steel  Co.  v.  Cambria  Iron  Co., 


185  U.  S.  403,  46  L.  ^.  968. 

A  process  for  mixing  molten  iron  to  se- 
cure greater  uniformity  of  product  by 
means  of  a  reservoir  of  mixer  interme- 
diate between  the  blast  furnace  and 
the  converter,  covered  and  lined,  and 
so  constructed  that  it  cannot  be  emptied 
of  its  contents,  whereby  a  dominant  pool 
of  molten  iron  as  a  basis  for  gradual 
unification  of  the  products  of  several  blast 
furnaces  is  always  left,  is  infringed  by  a 
covered  and  lined  mixer,  so  constructed 
that  it  can  be  emptied  but  never  is,  a 
dominant  pool  being  maintained  to  pro- 
duce a  graduated  nonabrupt  product.  Since 
its  principal  of  construction  is  similar 
and  its  operation  is  identical,  the  infringe- 
ment is  clear  in  both  letter  and  spirit 
Carnegie  Steel  Co.  v.  Cambria  Iron  Co., 
185  U.  S.  403,  439,  46  L,.  Ed.  968. 

Where  a  patent  covers  the  process  of 
drawing  water  from  the  earth  by  means 
or  a  "driven  well,"  the  use  of  a  well  so 
constructed  is  a  continuing  infringement, 
although  the  defendant  may  not  have 
paid  for  driving  the  well  or  have  pro- 
cured it  to  be  driven.  Beedle  v.  Bennett, 
122  U.  S.  71,  78,  30  L.  Ed.  1074;  Andrews 
V,   Hovey,  124  U.   S.   694,   31   L.   Ed.  557. 

87.  Colorable  change  made  to  evade 
patent.— Tilghman  v.  Proctor,  102  U.  S. 
707,  26  L,.  Ed.  279;  Eames  v.  Andrews, 
122  U.  S.  40,  30  L.  Ed.  1064.  But  see 
Mitchell  V.  Tilghman,  19  Wall.  287,  22  L. 
Ed.  125. 

A  discovered  a  process  of  decomposing 
fats  by  mixing  them  with  water,  and 
heating  the  mixture  to  a  high  tempera- 
ture under  a  pressure  that  prevented  the 
formation  of  steam.  It  is  a  new  process, 
never  known  before.  The  defendants  See- 
ing the  utility  of  the  process,  and  believ- 
ing that  they  could  use  a  method 
somewhat  similar  without  infringing,  put 
a  little  lime  into  the  mixture,  and  found 
that  it  helped  the  operation,  and  that 
they  did  not  have  to  use  so  high  a  de- 
gree of  heat  as  would  otherwise  be 
necessary.  Still,  the  degree  of  heat  re- 
quired was  very  high,  at  least  a  hundred 
degrees  above  the  boiling  point;  and  a 
strong  boiler  or  vessel  was  used  in  order 
to  restrain  the  water  from  rising  into 
steam.  Held,  they  were  liable  for  infringe- 
ment. Tilghman  v.  Proctor,  102  U.  S.  707, 
733,  26  L.  Ed.  279.  But  see  Mitchell  v. 
Tilghman,  19  Wall.  287,  22  L.  Ed.  125. 

88.  Use  of  different  means  to  carry- 
process  into  effect. — Cochrane  v.  Deener, 
94   U.    S.    780,   24    L.    Ed.    139;   Tilghman 
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another,  is  not  an  infringement,^®  unless  it  substitutes  equivalents  for  the 
omitted  features  or  steps.®^  Similarity  of  product  is  not  sufficient  to  show 
infringement.*^ 

c.  Patent  for  Design, — If,  in  the  eye  of  an  ordinary  observer,  giving  such 
attention  as  a  purchaser  usually  gives,  two  designs  are  substantially  the  same, 
if  the  resemblance  is  such  as  to  deceive  such  an  observer,  inducing  him  to  pur- 
chase one  supposing  it  to  be  the  other,  the  first  one  patented  is  infringed  by 
the  other.®2 


t'.  Proctor,  102  U.  S.  707,  26  L.  Ed. 
279;  Morley  Sewing  Machine  Co.  v.  Lan- 
caster, 129  U.  S.  263,  32  L.  Ed.  715;  New 
Process  Fermentation  Co.  v,  Maus,  122  U. 
S.   413,   432,    30    L.    Ed.    1193. 

A  process  requires  that  certain  things 
should  be  done  with  certain  substances, 
and  in  a  certain  order,  but  the  tools  to 
be  used  in  doing  this  may  be  of  secondary 
consequence.  Cochrane  v.  Deener,  94  U. 
S.  780,  788,  24  L.   Ed.  139. 

If  one  of  the  steps  of  a  process  be 
that  a  certain  substance  is  to  be  reduced 
to  powder,  it  may  not  be  at  all  material, 
what  instrument  or  machinery  is  used  to 
effect  that  object,  whether  a  hammer,  a 
pestle  and  mortar,  or  a  mill.  Either  may 
be  pointed  out,  but  if  the  patent  is  not 
confined  to  that  particular  tool  or  ma- 
chine, the  use  of  the  others  would  be  an 
infringement,  the  general  process  being 
the  source.  Cochrane  v,  Deener,  94  U. 
S.  780,  788,  24   L.   Ed.   rt9. 

A  person  who  subsequently  discovers  a 
new  mode  of  carrying  out  the  patented 
process  is  not  entitled  to  use  the  process 
without  the  consent  of  the  patentee.  Mor- 
ley Sewing  Machine  Co.  v.  Lancaster,  129 
U.  S.  263,  277,  32  L.  Ed.  715;  Tilghman  v. 
Proctor,  102  U.   S.  707,  26   L.   Ed.   279. 

88.  Omission  of  essentials. — California 
Paving  Co.  v.  Schalicke,  119  U.  S.  401,  30 
L  Ed.  471;  Goodyear  Dental  Vulcanite 
Co.  V,  Davis,  102  U.  S.  222,  26  L.  Ed.  149; 
Rover  V.  Coupe,  146  U.  S.  524,  36  L.  Ed. 
1073. 

A  patent  for  a  concrete  pavement  in 
which  the  blocks  are  substantially  sepa- 
rate, made  so  by  the  permanent  or  tem- 
porary interposition  of  a  separating 
medium  or  a  cutting  instrument,  so  that 
one  block  could  upheave  or  be  removed 
without  disturbing  the  adjoining  blocks, 
is  not  infringed  by  a  pavement  laid  in 
one  mass  and  marked  crosswise  with  a 
blunt  marker  to  the  depth  of  one-sixteenth 
of  an  inch,  where  the  mark  is  only  for 
ornamentation,  and  produced  no  free 
joints  between  the  blocks.  California 
Paving  Co.  v,  Schalicke,  119  U.  S.  401,  30 
L  Ed.  471. 

90.  Use  of  equivalent  for  omitted  step 
in  process.— Hurlbut  v.  Schillinger,  130  U. 
S.  456,  32  L.  Ed.  1011.  See,  also,  Good- 
year Dental  Vulcanite  Co.  v,  Davis,  102  U. 
S.  222,  26  L.  Ed.  149. 

A  patent  for  concrete  pavements  which 
consists  in  an  invention  for  dividing  a 
pavement  into  blocks,  so  that  one  block 
can  be  removed  without  injury  to  the  rest 


of  the  pavement,  the  division  between  the 
blocks  being  effected  by  interposing,  per- 
manently or  temporarily  between  them, 
in  the  process  of  their  formation,  tar  paper 
or  its  equivalent,  is  infringed  by  a  process 
for  dividing  such  a  pavement  into  blocks 
by  a  trowel  run  partially  or  wholly 
through  the  outer  course  of  the  pavement 
while  it  is  plastic,  in  a  line  coincident  with 
the  joints  m  the  lower  layer.  Hurlbut  v, 
Schillinger,  130  U.  S.  456,  32  L.  Ed.  1011. 

91.  Similarity  of  product. — Plummer  v, 
Sargent,  120  U.  S.  442,  30  L.  Ed.  737; 
Bene  v,  Jeantet,  129  U.  S.  683,  32  L.  Ed. 
803. 

92.  Infringement  of  design  patent* — Gor- 
ham  Co.  v.  White,  14  Wall.  511,  528,  20  L. 
Ed.  731;  Smith  v.  Whitman  Saddle  Co., 
148  U.   S.   674,  682,  37  L.   Ed.  606. 

In  design  patents  it  is  the  appearance 
to  the  eye  that  constitutes  mainly,  if  not 
entirely,  the  contribution  to  the  public 
which  the  law  deems  worthy  of  recom- 
pense, and  identity  of  appearance,  or 
sameness  of  effect  upon  the  eye,  is  the 
main  test  of  substantial  identity  of 
design.  Gorham  Co.  v.  White,  14  Wall 
511,  20  L.   Ed.  731. 

It  is  not  essential  to  identity  of  design 
that  the  appearance  should  be  the  same 
to  the  eye  of  an  expert.  If,  in  the  eye  of 
an  ordinary  observer,  giving  such  atten- 
tion as  a  purchaser  usually  gives,  two 
designs  are  substantially  the  same — if  the 
resemblance  is  such  as  to  deceive  such 
an  observer,  and  sufficient  to  induce  him 
to  purchase  one,  supposing  it  to  be  the 
other — the  one  first  patented  is  infringed 
by  the  other.  Gorham  Co.  v.  White,  14 
Wall.  511,  20  L.  Ed.  731;  Smith  v.  Whit- 
man Saddle  Co.,  148  U.  S.  674,  679,  37  L,- 
Ed.  606. 

A  patent  for  a  design  for  a  saddle  is 
not  infringed  where  the  difference  between 
the  saddles  is  so  marked  that  they  could 
not  be  mistaken  for  each  other.  Smith  v. 
Whitman  Saddle  Co.,  148  U.  S.  674,  682, 
37   L.   Ed.  606. 

Sufficiency  of  evidence. — Where  the 
testimony  of  one  witness  was  to  the  effect 
that,  from  his  experience  as  a  seller  of 
carpets,  he  thought  it  would  be  almost  im- 
possible for  any  one  who  had  not  seen 
the  two  carpets  together  to  tell  them 
apart;  and  that  of  another  witness  was 
that,  in  his  opinion,  not  one  customer  in 
twenty-five  would  know  the  difference; 
and  there  was  other  testimony  tending  to 
the  same  result,  it  was  held  that  while 
there  was  evidence  contradictory  of  this 
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d.  Combinatiofis — (1)  General  Rule. — ^To  constitute  infringement  of  a  patent 
for  a  combination  of  known  elements,  the  elements  combined  in  both  cases  must 
be  the  same,  and  combined  in  the  same  way,  so  that  each  element  shall  per- 
form the  same  function.®^  While  a  combination  is  not  an  infringement  of 
another  because  it  is  intended  to  obtain  the  same  result,®^  especially  where  the 
specific  elements  of  which  each  is  compared  are  different,**^  yet  it  will  be  held 


the  court  could  not  in  the  absence  of 
ocular  inspection,  take  it  upon  itself  to 
say  that  the  circuit  court  erred  in  finding 
infringement.  Dobson  v,  Dornan,  118  U. 
S.  10,  16,  30  L.  Ed.  63. 

93.  Combinations. — Shepard  v.  Carrigan, 
116  U.  S.  593,  597,  29  L.  Ed.  723;  Sutter 
V,  Robinson,  119  U.  S.  630,  541,  30  L.  Ed. 
492;  McClain  v.  Ortmayer,  141  U.  S.  419, 
425,  35  L.  Ed.  800;  Wright  v.  Yuengling, 
155  U.  S.  47,  39  L.  Ed.  64;  Black  Diamond 
Coal  Min.  Co.  v.  Excelsior  Coal  Co.,  156 
U.  S.  611,  617,  39  L.  Ed.  553;  Cimiotti 
Unhairing  Co.  v.  American  Fur  Ref.  Co., 
198  U.  S.  399,  410,  49  L.  Ed.  1100;  Silsby 
V.  Foote,  14  How.  218,  14  L.  Ed.  394; 
Eames  v.  Godfrey,  1  Wall.  78,  17  L.  Ed. 
547;  Electric  R.  Signal  Co.  v.  Hall  R. 
Signal  Co.,  114  U.  S.  87,  29  L.  Ed.  96;  Mc- 
Cormick  v,  Talcott,  20  How.  402,  403,  15 
L.  Ed.  930;  Jones  v.  Morehead,  1  Wall. 
155,  17  L.  Ed.  662;  McMurray  v.  Mallory, 
111  U.  S.  97,  103,  28  L.  Ed.  365;  Rowell 
V,  Lindsay,  113  U.  S.  97,  102,  28  L.  Ed.  906; 
Wicke  V.  Ostrum,  103  U.  S.  461,  26  L.  Ed. 
409;  Washing  Machine  Co.  v.  Tool  Co., 
20  Wall.  342,  22  L.  Ed.  303;  Weatherhead 
».  Coupe,  147  U.  S.  322,  37  L.  Ed.  188; 
Seymour  v.  Osborne,  11  Wall.  516,  20  L. 
Ed.  33;  Dunbar  v.  Myers,  94  U.  S.  187, 
24  L.  Ed.  34;  Fuller  v.  Ycntzer,  94  U.  S. 
288,  24  L.  Ed.  103;  Hailes  v.  Van  Wormer, 
20  Wall.  353,  22  L.  Ed.  241;  Gage  v.  Her- 
ring, 107  U.  S.  640,  27  L.  Ed.  601;  Peters 
V.  Active  Mfg.  Co.,  129  U.  S.  530,  32  L. 
Ed.  738;  The  Corn-Planter  Patent,  23 
Wall.  181,  23  L.  Ed.  161;  Reedy  v.  Scott, 
23  Wall.  352,  23  L,.  Ed.  109:  Fay  v, 
Cordesman,  109  U.  S.  408,  27  L.  Ed.  979; 
Blake  v.  San  Francisco,  113  U.  S.  679,  681, 
28  L.  Ed.  1070;  Morgan  Envelope  Co.  v. 
Albany  Perforated  Wrapping  Paper  Co., 
152  U.  S.  425,  38  L.  Ed.  500;  Gould  v. 
Rees,  15  Wall.  187,  194,  21  L.  Ed.  39; 
Carver  v.  Hyde,  16  Pet.  513,  514,  10  L-  Ed. 
1051;  Vance  v.  Campbell,  1  Black  427,  17 
L.  Ed.  168;  Brooks  v.  Fiske,  15  How.  212, 
219,  14  L.  Ed.  665;  Stimpson  v,  Baltimore, 
etc.,  R.  Co.,  10  How.  328,  13  L.  Ed.  441; 
Prouty  V.  Draper,  16  Pet.  336,  341,  10  I^ 
Ed.  985;  Barrett  v.  Hall,  1  Mason  477; 
Morley  Sewing  Machine  Co.  v.  Lancaster, 
129  U.  S.  263,  32  L,.  Ed.  715;  United  States 
V.  Berdan  Fire-Arms  Mfg.  Co.,  156  U.  S. 
552,   39   L.    Ed.   530. 

To  constitute  identity  of  invention,  and 
therefore  infringement,  not  only  must  the 
result  attained  be  the  same,  but  in  case 
the  means  used  for  its  attainment  is  a 
combination  of  known  elements,  the  ele- 
ments combined  in^  both  cases  must  be 
the  same,  and  combined  in  the  same  way, 
so  that   each   element   shall  perform   the 


same  function,  provided,  however,  that 
the  differences  alleged  are  not  merely 
colorable,  according  to  the  rule  forbidding 
the  use  of  known  equivalents.  Electric  R. 
Signal  Co.  v.  Hall  R.  Signal  Co.,  114  U. 
S.  87,  96,  29  L.  Ed.  96. 

Where  the  claim  of  a  patent  is  for  the 
combination  of  several  elements,  a  device 
may  be  sustained  which  does  not  infringe 
the  entire  combination.  Gage  v.  Herring, 
107  U.  S.  640,  27  L.  Ed.  601. 

The  patent  was  for  a  combination,  and 
the  improvement  consisted  in  arranging 
different  portions  of  the  plough,  and  com- 
bining them  together  in  the  manner  stated 
in  the  specification,  for  the  purpose  of 
producing  a  certain  effect;  none  of  the 
parts  referred  to  were  new;  and  none  were 
claimed  as  new;  nor  was  any  portion  of 
the  combination,  less  than  the  whole, 
claimed  as  new,  or  stated  to  produce  any 
given  result.  The  end  in  view  was  pro- 
posed to  be  accomplished  by  the  union  of 
all,  arranged  and  combined  together  in 
the  manner  described;  and  this  combina- 
tion, composed  of  all  the  parts  mentioned 
in  the  specification,  and  arranged  with 
reference  to  each  other,  and  to  other  parts 
of  the  plough,  in  the  manner  therein  de- 
scribed, was  stated  to  be  the  improve- 
ment, and  was  the  thing  patented.  The 
use  of  any  two  of  these  parts  onl^,  or  of 
two  combined  with  a  third,  which  was 
substantially  different  in  the  form,  or  in 
the  manner  of  its  arrangement  and  con- 
nection with  the  others,  was,  therefore, 
not  the  thing  patented;  it  was  not  the 
same  combination,  if  it  substantially  dif- 
fered from  it  in  any  of  its  parts.  Prouty 
V.  Draper,  16  Pet.  336,  10  L.  Ed.  985. 

A  patent  for  a  combination  is  not  in- 
fringed by  a  machine  which  differs  in 
principle  as  well  as  in  form  and  combina- 
tion. McCormick  v.  Talcott,  20  How,  402, 
403,  15  L.  Ed.  930. 

94.  Combination  not  infringed  by  dif- 
ferent mechanism  performing  same  result. 
— Hubbell  V.  United  States,  179  U.  S.  77. 
86,  45  L.  Ed.  95;  Burr  v.  Duryee,  1  Wall. 
531,  17  L.   Ed.  650. 

What  must  be  considered  is  not  whether 
the  end  sought  to  be  effected  is  the  same, 
but  whether  the  devices  or  mechanical 
means  by  which  the  desired  result  is 
secured  are  the  same.  Hubbell  v.  United 
States,  179  U.  S.  77.  86,  45  L.  Ed.  95. 

96.  Where  specific  elements  are  dif- 
ferent.— Boyd  V.  Janesville  Hay  Tool  Co., 
158  U.  S.  260.  267.  39  L.  Ed.  973. 

Since  one,  coming,  in  the  train  of  in- 
ventions which  have  been  patented  and 
put  into  practical  use,  is  only  entitled  to 
the  precise  devices  described  and  claimed 
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to  infringe  where  it  performs  the  same  function    by    substantially    the    same 
means,  and  in  substantially  the  same  way.®* 

(2)  Use  of  Less  or  More  Elements  than  Used  in  First  Combination — (a)  Use 
of  Less  than  All  Elements  of  First  Combination — aa.  General  Rule, — ^A  patent  for 
a  combination  of  several  known  elements  is  not  infringed  by  a  device  in  which 
less  than  all  of  them  are  used,®*^  even  though  the  element  omitted  from  the 
second  device  was  immaterial,  and  totally  unnecessary  to  the  successful  opera- 


in  his  patent,  it  follows  that  where  the  de- 
fendants' specific  devices  arc  diflFc^-ent 
from  complainant's,  no  combination  of 
such  devices  could  be  deemed  an  infringe- 
ment of  any  combination  claimed  by  com- 
plainant. Boyd  V.  Janesville  Hay  Tool 
Co.,   158   U.   S.   26a,  267,  39   L.   Ed.  973. 

M.  Performance  of  same  function  in 
same  way. — Mason  v,  Graham,  23  Wall. 
261,  23  L.  Ed.  86. 

The  patent  of  E.  H.  Graham,  of  Octo- 
ber 16th,  1860,  reissued  May  28th,  1867, 
for  "picker  staff  motion  in  looms,"  has 
no  relation  to  the  mere  form  of  a  journal 
bearing  arm,  nor  does  it  consist  in  ar- 
ranging a  journal  bearing  arm  in  a  slot 
in  the  rocker.  It  embraces  every  combi- 
nation of  a  rocker  with  a  bed  and  loose 
journal  bearing  arms,  arranp^ed  so  as  to 
produce  the  result  described  in  the  specifi- 
cation as  effected  by  the  combination. 
^Inasmuch  as  the  defendant  (who  was  al- 
leged to  infringe  this  invention  of  Gra- 
ham) employed  a  combination  of  a  rocker 
with  a  bed  by  loose  journals  projecting 
on  each  side  the  picker  staff,  and  the 
combination  was  effected  by  means  of  a 
journal  bearing  arm,  it  was  held,  to  be 
unimportant  that  the  form  of  his  journal 
l>earing  arm  was  unlike  that  of  the  com- 
plainant's, or  that  its  mode  of  attachment 
was  different,  so  long  as  it  performed  the 
same  function  in  substantially  the  same 
way.  Mason  v,  Graham,  23  Wall.  261,  23 
L,.  Ed.  86. 

97.  Use  of  less  than  all  of  elements  of 
combination. — Electric  R.  Signal  Co.  v. 
Hall  R.  Signal  Co.,  114  U.  S.  87,  96,  29 
L.  Ed.  96;  Cimiotti  Unhairing  Co.  v. 
American  Fur  Ref.  Co.,  198  U.  S.  399. 
410,  49  I,.  Ed.  1100;  Shepard  v.  Carrigan, 
116  U.  S.  593,  29  L.  Ed.  723;  Sutter  v. 
Robinson,  119  U.  S.  530,  30  L.  Ed.  492; 
McClain  v,  Ortmayer,  141  U.  S.  419,  35  L. 
Ed.  800;  Wright  v,  Yuengling,  155  U.  S. 
47,  39  L.  Ed.  64;  Black  Diamond  Coal 
Min.  Co.  V,  Excelsior  Coal  Co.,  156  U.  S. 
611,  617,  39  L.  Ed.  553;  Wicke  v.  Ostrum, 
103  U.  S.  461,  26  L.  Ed.  409;  McMurray  v. 
Mallory.  Ill  U.  S.  97,  103,  28  L.  Ed.  365; 
Washing  Machine  Co.  v.  Tool  Co..  20 
Wall.  342,  22  L.  Ed.  303;  McCormick  v. 
Talcott,  20  How.  402,  403,  15  L.  Ed.  930; 
Silsby  V,  Foote.  14  How.  218,  14  L.  Ed. 
394;  Carver  v.  Hyde,  16  Pet.  513,  10  L. 
Ed.  1051;  Peters  v.  Active  Mfg.  Co.,  129 
U.  S.  530,  541,  32  L.  Ed.  738;  Prouty  v. 
Draper,  16  Pet.  336,  10  L.  Ed.  985;  Phoenix 
Caster  Co.  v,  Spiegel,  133  U.  S.  360,  33  L. 
Ed.  663;  Hailes  v.  Van  Wormcr,  20  Wall. 
353,  22  L.  Ed.  241;  Gage  v.  Herring,  107 


U.  S.  640,  27  L.  Ed.  601;  Fay  v.  Cordes- 
man,  109  U.  S.  408,  27  L.  Ed.  979;  Blake 
V.  San  Francisco,  113  U.  S.  679,  681,  28  L. 
Ed.  1070;  Rowell  v.  Lindsay,  113  U.  S. 
97,  28  L.  Ed.  906;  Gould  v.  Rees,  15  Wall. 
187,  21  L.  Ed.  39;  Brooks  v.  Fiske,  15  How. 
212,  14  L.  Ed.  665;  Water-Meter  Co.  v. 
Desper,  101  U.  S.  332,  25  L.  Ed.  1024; 
Royer  v.  Coupe,  146  U.  S.  524,  36  L.  Ed. 
1073;  Eddy  v.  Dennis,  95  U.  S.  560,  24  L. 
Ed.  363;  Garratt  v.  Seibert,  131  U.  S., 
appx.  cxv,  21  L-  Ed.  956;  Rowell  v,  Lind- 
say, 113  U.  S.  97,  102,  28  L.  Ed.  906; 
Stimpson  v.  Baltimore,  etc.,  R-  Co.,  10 
How.  328,  329,  13  L.  Ed.  441;  Eamcs  v. 
Godfrey,  1  Wall.  78,  17  L.  Ed.  547;  Sey- 
mour V.  Osborne,  11  Wall.  516,  20  L.  Ed. 
33;  Dunbar  v,  Myers,  94  U.  S.  187,  24  L. 
Ed.  34:  Fuller  v.  Yentzer,  94  U.  S.  288, 
24  L.  Ed.  103;  Vance  v,  Campbell,  1  Black 
427,  17  L.  Ed.  168;  Schumacher  v.  Cor- 
nell, 96  U.  S.  549,  554,  24  L.  Ed.  676. 

Where  three  elements  are  claimed  in  a 
patent,  in  combination,  the  use  of  two  of 
the  elements  only  does  not  infringe  the 
patent.  Gould  v,  Rees,  15  Wall.  187,  21 
L.  Ed.  39;  Brooks  v.  Fiske,  15  How.  212, 
14  L.  Ed.  666. 

Where  a  patent  is  for  a  combination  of 
distinct  and  designated  parts,  it  is  not  in- 
fringed by  a  combination  which  varies 
from  that  patented,  in  the  omission  of 
one  of  the  operative  parts  and  the  ^sub- 
stitution  therefor  of  another  part  substan- 
tially different  in  its  construction  and 
operation,  but  serving  the  same  purpose. 
Eames  v.  Godfrey,  1  Wall.  78,  17  L.  Ed. 
547. 

One  of  the  specifications  of  the  patent 
being  for  a  combination  of  certain  parts 
of  mechanism  necessary  to  produce  the 
desired  result,  it  was  proper  for  the  court 
to  instruct  the  jury  that  the  defendants 
had  not  infringed  the  patent,  unless  they 
had  used  all  the  parts  embraced  in  the 
plaintiffs'  combination;  and  the  jury  were 
to  find  what  those  parts  were,  and  whether 
the  defendants  had  used  them.  Silsby  v. 
Foote,  14  How.  21»,  14  L.  Ed.  394. 

An  improved  process,  consisting  of 
several  old  elements  in  combination,  is 
not  infringed  by  a  process  which  omits 
one  of  the  essential  elements  of  the  com- 
bination. Royer  v.  Coupe,  146  U.  S.  524. 
36  L.  Ed.  1073. 

A  claim  for  a  sheath  composed  of 
grooved  bars,  bolts  and  washers,  whereby 
the  sheath  is  rendered  capable  of  ad- 
justment to  contain  moldings  of  different 
diameters,  is  not  infringed  by  an  ap- 
paratus in  which  no  washers  are  used  for 
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tion  of  the  first  combination,  since  neither  the  patentee  nor  the  court  can  de- 
clare an  element,  made  a  material  part  of  a  claim,  to  be  immaterial.*® 

bb.  Substitution  of  Blement  for  One  Omitted — (aa)  New  Element  or  Element 
Performing  New  Service, — Where  the  defendant  in  constructing  his  machine 
omits  entirely  one  of  the  elements  of  a  combination,  if  he  substitutes  another 
in  the  place  of  the  one  omitted,  which  is  new  or  which  performs  a  sub- 
stantially different  function,  or  which  is  old,  but  which  was  not  known  at  the 
date  of  the  plaintiff's  invention  as    a  proper    substitute    for  the  omitted  in- 


adjustment.  Peters  v.  Active  Mfg.  Co., 
129  U.  S.  530,  541,  32  L.  Ed.  738. 

A  patent  for  a  machine  for  driving 
several  nails  at  one  time,  consisting  of  a 
combination  of  old  elements,  and  which 
drives  the  nails  vertically,  is  not  in- 
fringed by  one  which  does  not  contain 
some  of  the  elements  of  the  first  machine 
and  which  drives  the  nails  horizontally. 
Wicke  V.  Ostrum,  103  U.  S.  461,  26  L. 
Ed.  409. 

The  reissued  letters-patent  (No.  2829) 
for  a  new  and  improved  clothes  wringer, 
granted  to  Sylvanus  Walker,  assignee,  on 
the  31st  day  of  December,  1867,  con- 
strued to  be  for  a  U-shaped  yoke  or 
frame  for  supporting  a  wringing  machine, 
and  for  the  combination  of  such  a  yoke 
with  a  clamping  device,  when  employed 
to  hold  a  clothes  wringer  to  the  side  of  a 
wash  tub,  and  the  U-form  of  the  frame  is 
essential  to  it.  The  use  of  a  portable  sup- 
port for  a  wringing  mechanism  which  has 
some  of  the  features  of  the  patentee's 
device,  but  which  has  not  the  U-formed 
yoke,  or  frame,  is,  therefore,  no  infringe- 
ment of  the  patent.  Washing  Machine 
Co.  V.  Tool  Co.,  20  Wall.  342,  22  L.  Ed. 
303. 

McCormick  not  being  the  original  in- 
ventor of  the  machine  called  a  divider,  but 
the  patentee  of  only  an  improvement  for 
a  combination  of  mechanical  devices, 
could  not  hold  as  an  infringer  one  who 
used  only  a  part  of  the  combination.  Mc- 
Cormick V.  Talcott,  20  How.  402,  15  L. 
Ed.  930. 

The  plaintiffs,  in  the  circuit  court, 
claimed  damages  for  the  infringement  of 
their  patent  for  "a  new  and  useful  im- 
provement in  the  construction  of  a 
plough;"  the  claim  of  the  patentees  was 
for  the  combination  of  certain  parts  of  the 
plough,  not  for  the  parts  separately.  The 
circuit  court  charged  the  jury,  that  unless 
it  was  proved,  that  the  whole  combination 
was  substantially  used  in  the  defendant's 
ploughs,  it  was  not  a  violation  of  the 
plaintiffs  patent;  although  one  or  more 
of  the  parts  specified  in  the  letters-patent 
might  be  used  in  combination  by  the  de- 
fendant; the  plaintiffs,  by  their  specifica- 
tion and  summing  up,  treated  the  parts 
described  as  essential  parts  of  their  com- 
bination, for  the  purpose  of  brace  and 
draft;  and  the  use  of  either  alone  by  the 
defendant  would  not  be  an  infringement  of 
the  cornbination  patented.  Held,  that  the 
instructions  of  the  circuit  court  were  cor- 


rect.    Prouty  V.   Draper,   16  Pet   336,  10 
L.   Ed.  985. 

The  alleged  new  and  useful  improve- 
ment in  mechanism  for  marking  cloth  in 
sewing  machines,  for  which  letters-patent 
No.  28,633,  bearing  date  June  5,  1860, 
were  issued  to  Henry  W.  Fuller  and  An- 
thony W.  Goodell,  consists  only  of  a  com- 
bination of  old  elements  or  ingredients 
constituting  an  apparatus  for  affecting  the 
results  described  in  the  specification.  The 
rights  of  the  holder  of  such  a  patent  arc 
not  infringed,  unless  it  appears  that,  with- 
out his  authority,  the  entire  combination 
is  made,  used,  or  sold.  Fuller  v.  Yent- 
zer,  94  U.  S.  288,  24  L.  Ed.  103. 

Sale  of  one  element  of  combination  as 
infringement. — Even  if  mechanism  which 
has  for  its  object  the  delivery  of  a  perish- 
able article  of  manufacture  involves  pat- 
entable novelty,  and  the  fixture  and  the 
article  to  be  delivered  constitute  a  valid 
combination,  the  sale  of  one  element  of 
such  combination  with  the  intent  that  it 
shall  be  used  with  the  other  element  is 
not  an  infringement.  Morgan  Envelope 
Co.  V.  Albany  Perforated  Wrapping  Pa- 
per Co.,  152  U.  S.  425,  432,  38  L.  Ed.  500. 

"There  are  doubtless  many  cases  to  the 
effect  that  the  manufacture  and  sale  of  a 
single  element  of  a  combination,  with  in- 
tent that  it  shall  be  united  to  the  other 
elements,  and  so  complete  the  combina- 
tion, is  an  infringement.  But  we  think 
these  cases  have  no  application  to  one 
where  the  element  made  by  the  alleged 
infringer  is  an  article  of  manufacture 
perishable  in  its  nature,  which  it  is  the 
object  of  the  mechanism  to  deliver,  and 
which  must  be  renewed  periodically, 
whenever  the  device  is  put  to  use."  Mor- 
gan Envelope  Co.  v.  Albany  Perforated 
Wrapping  Paper  Co.,  152  U.  S.  425,  433. 
38   L.   Ed.   500. 

98.  Omission  of  immaterial  part<— 
Wright  V.  Yuengling,  155  U.  S.  47,  5*^,  39 
L.  Ed.  64;  Vance  v,  Campbell,  1  Black 427. 
17  L.  Ed.  168;  Water-Meter  Co.  v.  Desj^cr, 
101  U.  S.  332,  25  L.  Ed.  1024;  Ga.?e  v.  Her- 
ring, 107  U.  S.  640,  27  L.  Ed.  601;  Gould 
V.  Rees,  15  Wall.  187,  21  L.  Ed.  39;  Brown 
r.  Davis,  116  U.  S.  237,  29  L.  Ed.  659; 
Schumacher  v.  Cornell,  96  U,  S.  549,  24 
L.  Ed.  676;  Snow  v.  Lake  Shore,  etc,  R. 
Co.,  121  U.  S.  617,  30  L.  Ed.  1004;  McClain 
V.  Ortmayer,  141  U.  S.  419,  35  L.  Ed.  800; 
Fay  V.  Cordesman,  109  U.  S.  40S.  27  L. 
Ed.  979;  Hubbell  v.  United  States,  J  79  U. 
S.   77,   45   L.   Ed.  95. 
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gredient,  he  does  not  infringe.*® 

(bb)  Equivaleni  for  Ottdtted  Element — ^The  rule  that  the  use  of  less  than 
all  of  the  elements  of  a  combination  does  not  constitute  infringement  is  sub- 
ject to  the  qualification  that  they  must  not  be  used  in  connection  with  a  known 
equivalent  for  the  omitted  element.^  By  an  equivalent  in  such  a  case  it  is 
meant  that  the  ingredient  substituted  for  the  one  withdrawn  performs  the  same 
function  as  the  other,  and  that  it  was  well  known  at  the  date  of  the  patent 
securing  the  invention  as  a  proper  substitute  for  the  one  omitted  in  the  pat- 
ented combination.2     The  inventor  of  a  combination  cannot    invoke    th§    doc- 


99.  New  element  or  element  performing 
new  service. — Gould  v.  Recs,  15  Wall  187, 

21  tt.  Ed.  39;  Seymour  v.  Osborne,  11  Wall. 
516,  555,  20  L.  Ed.  33;  Eames  v,  Godfrey, 
1  Wall.  78,  17  L.  Ed.  547;  McMurray  v, 
Mallory,  111  U.  S.  97,  28  L.  Ed.  365;  Elec- 
tric R.  Signal  Co.  v.  Hall  R.  Signal  Co., 
114  U.  S.  87,  29  L.  Ed.  96;  Sharp  v. 
Ricssner,  119  U.  S.  631,  30  L.  Ed.  507; 
Carver  v.  Hyde,  16  Pet.  613,  514,  10  L. 
Ed.  1051;  Brooks  v,  Fiske,  f5  How.  212,  14 
L.  Ed.  665;  Stimpson  v.  Baltimore,  etc., 
R.  Co.,  10  How.  328,  329,"  13  L.  Ed.  441; 
Prouty  V.  Draper,  16  Pet.  336,  341,  10 
U  Ed.  985;  Gill  r.  Wells,  22  Wall.  1,  28, 

22  L.  Ed.  699;  Fuller  v,  Yentzer,  94  U. 
S.  288,  24  L.  Ed.  103;  United  States  v. 
Berdan  Fire-Arms  Mfg.  Co.,  156  U.  S. 
652,  39  L.  Ed.  530. 

1.  Use  of  equivalent  for  omitted  element. 
— Electric  R.  Signal  Co.  v.  Hall  R.  Signal 
Co.,  114  U.  S.  87,  96,  29  U  Ed.  96;  Gould 
V.  Rces,  15  Wall.  18<7,  192,  21  L.  Ed.  39; 
Seymour  v.  Osborne,  11  Wall.  516,  555,  20 
L.  Ed.  33;  Gage  v.  Herring,  107  U.  S.  640, 
27  L.  Ed.  601;  Gill  v.  Wells,  22  Walk 
1,  28,  22  L.  Ed.  699;  Fuller  v.  Yentzer, 
94  U.  S.  288,  300,  24  L.  Ed.  103;  Water- 
Meter  Co.  v.  Desper,  101  U.  S.  332,  335, 
25  L.  Ed.  1024;  Imhaeuser  v,  Buerk,  101 
U.  S.  647,  25  L.  Ed.  945;  Rowell  v.  Lind- 
say,   113    U.    S.    97,    102,    28    L.    Ed.    906. 

Bona  fide  inventors  of  a  combination 
are  as  much  entitled  to  equivalents  as  the 
inventors  of  other  patentable  inprove- 
pients;  by  which  is  meant  that  a  patentee 
in  such  a  case  may  substitute  another  in- 
gredient for  any  one  of  the  ingredients 
of  his  invention  if  the  ingredient  sub- 
stituted performs  the  same  function  as 
the  one  omitted  and  was  well  known  at 
the  date  of  his  patent  as  a  proper  sub- 
stitute for  the  one  omitted  in  the  pat- 
ented combination.  Gould  v.  Rees,  15 
Wall.  187,  194,  21  L.  Ed.  39;  Imhaeuser  v. 
Buerk,  101  U.  S.  647,  655,  25  L.  Ed.  945. 
Unquestionably  the  withdrawal  of  one 
ingrredient  in  a  patented  combination  and 
the  substitution  of  another  which  was 
well  known  at  the  date  of  the  patent  as 
a  proper  substitute  for  the  one  withdrawn, 
is  a  mere  formal  alteration  of  the  com- 
bination; and  if  the  ingredient  substi- 
tuted^ performs  substantially  the  same 
function  as  the  one  withdrawn  it  would 
be  correct  to  instruct  the  jury  that  such 
a  substitution  of  one  ingredient  for 
another   would   not  avoid   the   charge   of 


infringement.     Gould   v.    Rees,    15    Wall. 
187,  193,  21  L.  Ed.  39. 

A  party  who  merely  substitutes  another 
old  ingredient  for  one  of  the  ingredients 
of  a  patented  combination  is  an  infringer, 
if  the  substitute  performs  the  same  func- 
tion as  the  ingredient  for  which  it  was 
substituted,  and  was  well  known  at  the 
date  of  the  patent  as  a  proper  substitute 
for  the  omitted  ingredient.  Gill  v.  Wells, 
22  Wall.  1,  28,  22  L.  Ed.  699. 

Mere  formal  alterations  of  a  combina- 
tion in  letters-patent  do  not  constitute 
any  defense  to  the  charge  of  infringement, 
as  the  inventor  of  a  combination  is  as 
much  entitled  to  suppress  every  other 
combination  of  the  same  ingredients  to 
produce  the  same  result,  not  substantially 
different  from  what  he  has  invented  and 
caused  to  be  patented,  as  the  inventor 
of  any  other  patented  improvement.  Such 
inventors  may  claim  equivalents  as  well 
as  any  other  class  of  inventors,  and  they 
have  the  same  right  to  suppress  every 
other  subsequent  improvement,  not  sub- 
stantially different  from  what  they  have 
invented  and  secured  by  letters-patent. 
Gould  V,  Rees,  15  Wall.  187,  192,  21  L.  Ed. 
39;  Seymour  v.  Osborne,  11  Wall  516, 
555,    20    L,.    Ed.    33. 

The  extent  to  which  either  the  inventor 
of  a  device  or  of  an  entire  machine,  or 
of  a  mere  combination,  can  invoke  the  aid 
of  the  doctrine  of  equivalents,  is  the  same, 
except  that  a  combination  is  not  in- 
fringed unless  by  a  machine  containing 
all  the  material  ingredients  patented,  or 
proper  substitutes  for  one  or  more  of 
such  ingredients,  well-known  to  be  such 
at  the  time  when  the  patent  was  granted. 
Seymour  v,  Osborne,  11  Wall.  516,  20  L. 
Ed.  33. 

2.  Meaning  of  equivalent — Carver  v. 
Hyde,  16  Pet.  513,  514,  10  L.  Ed.  1051; 
Brooks  V.  Fiske,  15  How.  212,  14  L. 
Ed.  665;  Stimpson  v.  Baltimore,  etc.,  R. 
Co.,  10  How.  328,  329,  13  L.  Ed.  441;  Prouty 
V.  Draper,  16  Pet.  336,  341,  10  L,.  Ed. 
985;  Gould  v.  Rees,  15  Wall.  187.  194,  21  L. 
Ed.  39;  Gill  v.  Wells,  22  Wall.  1,  28,  22 
L.  Ed.  699;  Fuller  v.  Yentzer,  .'94  U. 
S.  288,  300,  24  L.  Ed.  103;  Rowell  v. 
Lindsay,  113  U.  S.  97,  103,  28  L.  Ed. 
906. 

What  constitutes  "equivalent"— See 
ante,  "What  Constitutes,"  XIII,  A,  2, 
a,  (2),   (e),  cc. 
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trine  of  equivalents  to  suppress  all  other  improvements  which  are  not  mere 
colorable  invasions  of  his  invention.*^ 

(b)  Use  of  More  Elements  than  Used  in  First  Combination. — Upon  the  same 
principle,  the  use  of  all  of  the  elements  of  a  patented  combination,  all  of  the 
elements  of  which  were  eld,  in  connection  with  another  and  new  element,  does 
not  constitute  an  infringement.* 

(3)  Combination  of  Both  New  and  Old  Elements. — Where  a  patented  in- 
vention embraces  both  old  and  new  elements,  and  the  patentee  obtains  a  patent 
both  fpr  the  combination  and  for  the  new  elements,  the  use  of  the  new  element 
either  by  itself  or  in  connection  with  one  or  more  of  the  other  elements  of 
the  plaintiffs  combination,  will  constitute  an  infringement.' 

e.  Product  or  Manufacture. — ^A  patent  for  a  product  made  in  a  way  pointed 
out  in  the  specification,  is  not  infringed  by  a  product  made  by  a  different 
process,  as  the  process  is  as  much  a  part  of  the  first  patent  as  the  product 
itself.*     If  a  product  itself  is  the  subject  of  a  valid  patent,  it  is  an  infringe- 


8.  McCormick  v.  Talcott,  20  How.  402, 
405,  15  L.  Ed.  930;  Morley  Sewing  Ma- 
chine Co.  V.  Lancaster,  129  U.  S.  263, 
274,  32  U  Ed.  715;  Burr  v.  Duryee,  1 
Wall.  531,  17  L.  Ed.  650. 

If  he  be  the  original  inventor  of  the 
device  or  machine,  he  will  have  a  right 
to  treat  as  infringers  all  who  make  ma- 
chines operating  on  the  same  principle, 
and  performing  the  same  functions  by 
analogous  means'  or  equivalent  combina- 
tions, even  though  the  infringing  machine 
may  be  an  improvement  of  the  original, 
and  patentable  as  such.  But  if  the  inven- 
tion claimed  be  itself  but  an  improvement 
on  a  known  machine  by  a  mere  change 
of  form  or  combination  of  parts,  ,the 
patentee  cannot  treat  another  as  an  in- 
fringer who  has  improved  the  original 
machine  by  use  of  a  different  form  or 
combination  performing  the  same  func- 
tions. McCormick  v.  Talcott,  20  How.  402, 
405,  15  L.    Ed.   930. 

4.  Use  of  more  than  all  of  elements — 
United  States  v.  Berdan  Fire-Arms  Mfg. 
Co.,  156  U.  S.  552,  565,  39  L.  Ed.  530; 
Vance  v.  Campbell,  1  Black  427,  17  L. 
Ed.  168;  Schumacher  v.  Cornell,  96  U.  S. 
549,  554,  24   L.   Ed.  676. 

If  more  or  less  than  the  whole  of  his 
ingredients  are  used  by  another,  such 
party  is  not  liable  as  an  infringer,  be- 
cause he  has  not  used  the  invention  or 
discovery  patented.  With  the  change  of 
the  elements  the  identity  of  the  product 
disappears.  Vance  v.  Campbell,  1  Blaitk 
427,  17  L,.  Ed.  168;  Schumacher  v,  Cornell, 
96  U.  S.  549,  554,  24  L.   Ed.  676. 

6.  Combination  of  both  new  and  old 
elements. — Seymour  v.  Osborne,  11  Wall. 
516,  541,  20  L.  Ed.  33. 

6.  Patent  for  product  made  according 
to  defined  process!. — Goodyear  Dental 
Vulcanite  Co.  v.  Davis,  102  U.  S.  222, 
26  L,.  Ed.  149;  Smith  v.  Goodyear  Dental 
Vulcanite  Co.,  93  U.  S.  486,  23  L.  Ed. 
952;  Cochrane  v.  Badische,  etc.,  Soda 
Fabrik,  111  U.  S.  293,  28  L.  Ed.  433; 
Plummer  v.  Sargent,  120  U.  S.  442,  30  h. 
Ed.  737.  See,  also,  Bene  v.  Jeantet,  129 
U.   S.  683,  32  L.  Ed.  803. 


A  patent  for  producing  a  chemical  com- 
pound by  a  certain  process  is  not  in- 
fringed by  a  process  which  produces,  by 
another  method,  the  same  compound,  ex- 
cept that  it  includes  other  chemicals. 
Cochrane  v.  Badische,  etc.,  Soda  Fabrik» 
111  U.  S.  295,  28  L.  Ed.  433. 

A  patent  for  bronzing^  iron  by  coating 
it  with  oil  and  then  causing  a  jomt  oxida- 
tion of  the  iron  and  oil  by  heat,  and  for 
the  product  so  produced,  is  not  infringed 
by  a  process  in  which  the  heat  applied 
is  sufficient  only  to  cause  oxidation  of 
the  oil,  although  the  product  when  pro- 
duced is  substantially  the  same  as  that 
produced  by  the  first  process.  Plummer 
V.  Sargent,  120  U.  S.  442,  30  L.  Ed.  737. 

The  invention  for  which  reissued  letters- 
patent  No.  1904,  dated  March  21,  1865. 
were  granted  to  the  Goodyear  Dental  Vul- 
canite Company,  was  a  set  of  artificial 
teeth,  as  a  new  article  of  manufacture, 
consisting  of  a  plate  of  hard  rubber  with 
teeth,  or  teeth  and  gums,  secured  thereto 
in  the  manner  described  in  the  specifica- 
tion, by  embedding  the  teeth  and  pins 
in  a  vulcanizable  compound,  so  that  it 
shall  surround  them  while  it  is  in  a  soft 
state,  before  it  is  vulcanized,  and  so  that 
when  it  has  been  vulcanized  the  teeth  are 
firmly  and  inseparably  secured  in  the  vul- 
canite, and  a  tight  joint  is  effected  be- 
tween them,  the  whole  constituting  but 
one  piece.  Held,  that  the  invention  being 
a  product  or  manufacture  made  in  a  de- 
fined manner,  and  not  the  product  alone, 
separated  from  the  process  by  which  it  is 
created,  the  process  is  as  much  a  part  of 
the  invention  as  is  the  material  of  which 
the  plate  or  product  is  composed.  Those 
letters  are  not  infringed  otherwise  than  by 
using  the  material  and  the  process  or 
their  equivalents.  A  plate  made  of  cellu- 
loid is  not,  therefore,  an  infringement,  as 
celluloid  is  not  an  equivalent  for  hard 
rubber,  and  in  preparing  it  for  that  pur- 
pose the  process,  which  is  inseparable 
from  the  invention,  cannot  be  employed. 
Goodyear  Dental  Vulcanite  Co.  v.  Davis, 
102  U.  S.  222,  26  L.  Ed.  149. 
,  "When  a  product  arrived  at  by  certain 
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ment  of  the  patent  to  purchase  such  product  of  another  than  the  patentee.^ 

B.  Bemedies  for  Infringement — 1.  JuRia>icTiON— a.  In  What  Courts  Ju- 
risdiction Vested. — ^This  question  is  treated  in  another  title.® 

b.  Effect  of  Expiration  of  Patent  Pending  Suit, — ^Where  the  patent  is  in 
force  at  tlhe  time  a  bill  in  equity  is  filed,  and  the  complainants  are  entitled  td 
a  jH-eliminary  injunction  at  that  time,  the  jurisdiction  of  the  court  is  not  de- 
feated by  the  expiration  of  the  patent  by  lapse  of  time  before  final  decree.* 

c.  Equity  Jurisdiction. — Where  sufficient  grounds  for  equitable  interposition 
cxist,**^  redress  for  the  infringement  of  a  patent  may  be  sought  by  a  suit  in 
equi^  as  well  as  by  an  action  at  law,^^  and  the  recovery  of  judgment  at  law 
is  not  a  prerequisite  to  the  exercise  of  such  jurisdiction.*^  where  the  patentee 
is  infringing  the  rights  of  his  own  assignee,  the  latter  may,  it  seems,  have  a 


defined  stages  or  processes  is  patented, 
only  those  things  can  be  considered 
equivalents  for  the  elements  of  the  manu- 
facture which  perform  the  same  function 
in  substantially  the  same  wa^.  The  same 
result  may  be  reached  by  diflFerent  proc- 
esses, each  of  them  patentable,  and  one 
process  is  not  infringed  by  the  use  of  any 
number  of  its  stages  less  than  all  of 
them.  In  view  of  these  considerations,  we 
are  constrained  to  rule  that  a  celluloid 
dental  plate  is  not  an  infringement  of 
the  Cummings  patent.  Celluloid  is  not 
an  equivalent  for  the  material  which  the 
patent  makes  essential  to  the  invention, 
and  in  the  use  of  it  for  a  dental  plate, 
the  process  which  is  inseparable  from  the 
invention  is  not,  and  cannot  be,  em- 
ployed." Goodyear  Dental  Vulcanite  Co. 
V.  Davis,  102  U.  S.  222,  230,  26  L.  Ed.  149. 

7.  Morgan  Envelope  Co.  v.  Albany  Per- 
forated Wrapping  Paper  Co.,  152  U.  S. 
425,   433,   38   L.    Ed.   500. 

But  if  a  product  be  unpatentable,  it. is 
giving  to  the  patentee  of  the  machine  the 
benefit  of  a  patent  upon  the  product,  by 
requiring  such  product  to  be  bought  of 
him.  Morgan  Envelope  Co.  v.  Albany  Per- 
forated Wrapping  Paper  Co.,  152  U.  S. 
425,  433,  38  L.  Ed.  500. 

8.  In  what  courts  jurisdiction  vested. — 
As  to  jurisdiction  of  United  States  circuit 
courts,  see  the  title  COURTS,  vol.  4,  p. 
916.  As  to  jurisdiction  of  court  of  claims 
over  claims  of  patentee  against  United 
States  for  use  of  patent,  whether  the 
claim  is  one  of  contract  or  for  in- 
fringement, see  the  title  COURTS,  vol.  4, 
pp.  1030,  1031.  As  to  jurisdiction  of  courts 
of  District  of  Columbia,  see  the  title 
COURTS,  vol.  4,  p.  1164.  As  to  venue,  see 
the    title   VENUE. 

9.  Expiration  of  patent  pending  suit. 
— Becdle  v.  Bennett,  122  U.  S.  71,  30  L,. 
Ed.  1074;  Clark  v,  Wooster,  119  U.  S.  322, 
325,  30  h.  Ed.  392;  Busch  v.  Jones,  184 
U.  S.  598,  46  h.  Ed.  707.  See  Keyes  v. 
Eureka  Consol.  Min.  Co.,  158  U.  S.  150, 
89    tr.    Ed.   929. 

The  contention  that  a  court  of  equity 
has  no  jurisdiction,  of  a  suit  for  an  in- 
junction and  accounting,  for  infringement, 
in  that  at  the  time  of  the  hearing  it 
appeared   from   the  record  that  the   only 


patent  before  the  court  had  expired,  no 
motion  for  preliminary  injunction  having 
been  made  prior  to  the  expiration  of  the 
patent  and  defendant  being  a  mere  user 
of  one  machine  destroyed  before  the  hear- 
ing, seeks  to  determine  the  jurisdiction  by 
conditions  not  in  existence  at  the  time 
and  cannot  be  sustained.  Furthermore, 
whether  the  contract  conveyed  the  patent- 
rights  to  the  press  only  and  not  the 
process  was  an  issue  to  be  made  in  the 
case  and  pending  its  decision  preliminary 
relief  by  injunction  could  have  been 
granted.  Busch  v.  Jones,  184  U.  S.  598,  46 
L.   Ed.  707. 

Where  letters-patent  expired  before  the 
final  determination  of  the  suit  brought  by 
the  patentee  complaining:  of  the  infringe- 
ment of  them,  and  praying  for  an  injunc- 
tion and  an  account,  and  the  court  below, 
by  its  decree,  sustained  their  validity  and 
awarded  him  costs,  but  neither  damages 
nor  profits,  and  the  defendant  appealed, 
the  supreme  court,  where  the  only  question 
now  involved  is  that  of  costs,  will  affirm 
the  decree  without  examining  the  merits. 
Elastic  Fabrics  Co.  v.  Smith,  100  U.  S. 
110,  25   L.  Ed.  547. 

10.  Necessity  for  grounds  for  equity 
juirisdiGtion. — Hayward  v.  Andrews,  106 
U.  S.  672,  27  L.  Ed.  27L  See,  also, 
Root  V.  Railway  Co.,  105  U.  S.  189,  26 
L.  Ed.  975. 

11.  Equity  jurisdiction. — Parks  v.  Booth, 
102  U.  S.  96,  99,  26  L.  Ed.  54;  McCoy 
V,  Nelson,  121  U.  S-  484,  30  L.  Ed.  1017; 
Littlefield  v.  Perry,  21  Wall.  205,  206,  22 
L.  Ed.  577;  Root  v.  Railway  Co.,  105 
U.  S.  189,  205,  26  L.   Ed.  975. 

12.  Necessity  for  recovery  of  judgment 
at  law. — ^The  patent  having  been  issued 
fifteen  months  before  the  bill  was  filed, 
and  having  nearly  sixteen  years  then  to 
run,  and  the  bill  alleging  that  the  public 
have  generally  acknowledged  and  ac- 
quiesced in  the  validity  of  the  patent,  and 
that  the  invention  has  been  put  in  practice 
by  the  plaintiff,  and  has  been  of  great 
utility,  it  was  not  necessary  to  show  a  re- 
covery at  law,  to  warrant  jurisdiction  in 
equity,  for  an  injunction  and  an  account. 
McCoy  V,  Nelson,  121  U.  S.  484,  487,  30  L. 
Ed.  1017;  Root  v.  Railway  Co.,  105  U.  S. 
189,  205,  26  L.   Ed.  975. 
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remedy  in  equity.^*  An  accounting  for  profits  earned  after  suit  can  be  de- 
manded only  where  the  infringement  complained  of  took  place  previously  and 
continued  afterwards.**  Equity  has  no  jurisdiction  of  a  suit  for  damages,** 
or  where  there  is  an  adequate  remedy  at  law.** 

•  d.  Action  against  Government, — The  mode  of  obtaining  compensation  for  use 
of  a  patented  invention  by  the  government  is  by  suit  in  the  court  of  claims 
where  the  patentee  consents  to  the  use  of  the  invention  with  expectation  of 
payment.**^  And  even  if  the  use  was  not  with  the  consent  of  the  patentee,  the 
government  may  still  be  sued  in  that  court,  if  the  circumstances  are  such  as  to 
raise  an  implied  promise  to  pay  therefor,*®  and  in  such  case  a  suit  against 
the  officer  who  made  use  of  the  invention,  on  behalf  of  the  government,  is 
improper.*® 

2.  Parties — a.  Parties  Plaintiff — (1)  General  Rules — (a)  Persons  ''Inter- 
ested."— Under  the  statute  providing  that  damages  may  be  recovered  by  action 
on  the  case,  to  be  brought  in  the  name  of  the  person  "interested,"  the  word 
"interested"  means  interested  in  the  patent  at  the  time  when  the  infringement 
was  committed.20 

(b)  Patentee. — Patentees  have  secured  to  them,  by  virtue  of  the  letters- 
patent  granted  to  them,  the  full  and  exclusive  right  and  liberty,  for  a  pre- 
scribed term,  "of  making  and  using,  and  vending  to  others  to  be  used,"  their 
respective  inventions  or  discoveries;  and,  whenever  their  rights,  as  thus  de- 
fined, are  invaded  by  others,  they  are  entitled  to  an  action  on  the  case  to 
recover   actual  damages  as  compensation   for  the  injury.^i 

(c)  Personal  Representatives  of  Patentee. --AJndGr  the  laws  of  the  United 
States,  where  a  patent  is  granted  by  the  government  to  a  person,  as  executor, 
he  can  maintain  a  suit  on  the  patent  in  all  respects  as  if  he  had  been  designated 


18.  Where  the  patentee  himself  is  in- 
fring:ing  the  rights  of  his  own  licensee,  and 

the  licensee  (not  being  able  to  sue  the 
patentee  in  the  usual  way  in  which  a  li- 
censee sues  an  infringer,  i.  e.,  in  the 
patentee's  name)  is  remediless  so  far  as 
the  federal  courts  are  concerned,  unless 
he  can  sue  in  his  own  name — he  may  so 
sue  in  equity,  which  regards  substance  and 
not  form.  Littlefield  v.  Perry,  21  Wall, 
205,  206,  22  L.  Ed.   577. 

14.  Accounting  for  profits  earned  after 
suit— Marsh  v.  Nichols,  etc.,  Co.,  128  U. 
S.   605,  32  L.   Ed.  538. 

16.  Where  the  object  of  the  suit  is  to 
recover  damages  for  an  unlawful  and 
fraudulent  conspiracy  to  cheat  one  out  of 
his  interest  in  the  original  invention  which 
is  the  subject-matter  of  the  controversy, 
the  remedy  is  clearly  at  law,  and  not  in 
equity.  Ambler  v.  Choteau,  107  U.  S.  586, 
590,  27  L.   Ed.  322. 

16.  Necessity  for  want  of  adequate 
legal  remedy. — Where  the  remedy  at  law 
by  action  for  damages  is  adequate,  equity 
has  no  jurisdiction  of  a  suit  for  injunc- 
tion and  accounting.  Keyes  v.  Eureka 
Consol.  Min.  Co.,  158  U.  S.  150,  39  L. 
Ed.    929. 

The  assignee  of  patents  and  all  prior 
claims  for  damages  for  infringement  can- 
not sue  in  equity  merely  because  he  can- 
not sue  at  law  in  his  own  name  but  in 
such  case  suit  must  be  brought  at  law  in 
the  assignor's  name.  Hayward  v.  An- 
drews, 106  U.  S.  672,  27  L.  Ed.  271. 


17.  Remedy  where  patentee  consents  to 
use  with  expectation  of  payment. — ^James 
V.  Campbell,  104  U.  S.  356,  26  L,.  Ed.  786. 

Jurisdiction  of  court  of  claims  over  suits 
by  patentee  against  United  States. — See 
the  title  COURTS,  vol.  4,  pp.  1030,  1031. 

18.  Implied  promise  to  pay  for  use.— « 
Hollister  v.  Benedict,  etc.,  Mfg.  Co.,  113 
U.  S.  59,  28  L.  Ed.  901. 

"If  the  right  of  the  patentee  was  ac- 
knowledged, and,  without  his  consent,  an 
officer  of  the  government,  acting  under 
legislative  authority,  made  use  of  the  in- 
vention in  the  discharge  of  his  official 
duties,  it  would  seem  to  be  a  clear  case 
of  the  exercise  of  the  right  of  eminent 
domain,  upon  which  the  law  would  imply 
a  promise  of  compensation,  an  action  on 
which  would  lie,  within  the  jurisdiction 
of  the  court  of  claims,  such  as  was  en- 
tertained and  sanctioned  in  the  case  of 
United  States  v.  Great  Falls  Mfg.  Co.,  112 
U.  S.  645,  28  L.  Ed.  846."  Hollister  v. 
Benedict,  etc.,  Mfg.  Co.,  113  U.  S.  59,  67, 
28   L.   Ed.  901. 

19.  Action  against  public  officer.— 
James  v.  Campbell,  104  U.  S.  356,  26  L. 
Ed.  786. 

20.  Meaning  of  "persons  interested."— 
Moore  v.  Marsh,  7  Wall.  515,  19  L.  Ed.  37. 

21.  Patentee. — Moore  v.  Marsh,  7  Wall. 
515,  520,  19  h.  Ed.  37;  Blanchard  v,  Put- 
nam, 8  Wall.  420,  423,  19  L.  Ed.  433;  Bird- 
sell  V.  Shaliol,  112  U.  S.  485,  28  U  Ed. 
768. 
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in  the  patent  as  trustee  instead  of  executor. ^^  Where  several  executors  are 
appointed  by  the  will  of  a  patentee  decedent — provision  being  made,  however, 
for  one  alone  acting — and  but  one  proves  the  will  and  receives  the  letters  of 
administration,  he  alone  can  maintain  an  action  for  infringement  of  the  letters- 
patent  at  common  law.*® 

(2)  As  Affected  by  Assignment  of  Patent — (a)  Infringement  before  Assign- 
ment.— ^The  original  owner  of  a  patent,  who  has  afterwards  sold  his  right,  may 
recover  for  an  infrinegement  committed  during  the  time  that  he  was  owner,** 
and  the  assignees  cannot  sue,*^  and  need  not  be  joined  as  parties  plaintiff.*^ 

(b)  Infringement  after  Assignment — aa.  Assignment  of  Whole  Interest. — 
Where  the  patentee  has  assigned  his  whole  interest,  either  before  or  after  the 
patent  is  issued,  the  action  must  be  brought  in  the  name  of  the  assignee,  be- 
cause he  alone  was  interested  in  the  patent  at  the  time  the  infringement  took 
place.^ 

bb.  Assignment  of  Part  Interest — (aa)  Undivided  Part, — Where  the  assign- 
ment is  of  an  undivided  part  of  the  patent,  the  action  should  be  brought  for 
every  infringement  committed  subsequent  to  the  assignment,  in  the  joint  names 
of  the  patentee  and  assignee,  as  representing  the  entire  interest.*^ 

(bb)  Assignment  for  Particular  Territory, — Formerly  the  grantee  of  a  ter- 
ritorial right,  for  a  particular  district,  could  not  bring  an  action  on  the  patent 
in  his  own  name,*^  but  the  act  of  congress  having  made  him  a  party  interested 
in  the  patent,  it  is  now  well  settled  that  he  may  sue  in  his  own  name  for  in- 
vasion of  the  patent  in  that  territorial  district,  as  no  one  else  is  injured  by 
any  such  infringement.'^ 


SS.  Patent  granted  to  person  "as  execu- 
tor.**—Rubber  Co.  V.  Goodyear,  9  Wall. 
788,  19  L.  Ed.  666. 

88.  Several  executors  appointed,  but 
only  one  acting* — Rubber  Co.  v,  Goodyear, 
9  Walk  788,  19  L.  Ed.  566. 

M.  Suit  by  original  owner  for  infringe- 
ment before  sale. — Moore  v.  Marsh,  7 
Wall.  615,  19  L.  Ed.  37;  Dean  v.  Mason, 
20  How.  198,  204,  15  L.  Ed.  878. 

S5.  Action  by  assignees  for  prior  in- 
fringements.— Sec  ante,  "Right  to  Sue  for 
Prior  Infringements,"  XII,  A,  6,  b, 
(2),  (f). 

M.  Necessity  of  joining  assignees. — 
Dean  v.  Mason,  20  How.  198,  204,  16  L. 
EA  878. 

ST.  Assignment  of  whole  interest. — 
Moore  v.  Marsh,  7  Wall.  515,  520.  19  L. 
Ed.  37;  Blanchard  v.  Putnam,  8  Wall.  420, 
423,  19  L.  Ed.  433;  Waterman  v.  Macken- 
zie, 138  U.  S.  252,  257,  34  L.  Ed.  923;  Pope 
Mfg.  Co.  V,  Gormully,  etc.,  Mfg.  Co.,  No. 
3,  144  U.  S.  248.  251,  36  L.  Ed.  423. 

The  monopoly  granted  by  law  to  the 
patentee  is  for  one  entire  thing,  and  in 
order  to  enable  the  assignee  to  sue,  the 
assignment  must  convey  to  him  the  en- 
tire and  unqualified  monopoly  which  the 
patentee  held,  in  the  territory  specified, 
and  an^  assignment  short  of  that  is  a 
mere  license.  Pope  Mfg.  Co.  v.  Gor- 
mully, etc.,  Mfg.  Co.,  No.  3,  144  U.  S.  248, 
251.  36  L.  Ed.  423. 

What  constitutes  assignment. — See  ante. 
"What  Constitutes."  XII,  A.  4,  a. 

28.  Assignment  of  part  interest. — Moore 
V,  Marsh,  7  Wall.  515,  19  L.  Ed.  37. 

89.  Assignee  for  particular  territory. — 

9  U  8  Enc— 19 


Moore  v.  Marsh,  7  Wall.  515,  521,  19  L. 
Ed.  37;  Tyler  v.  Tuel,  6  Cranch  324,  3  L. 
Ed.  237. 

An  assignee  of  part  of  a  patent  right, 
that  is,  the  right  to  sell  it  in  certain  ter- 
ritory cannot  maintain  an  action  on  the 
case,  for  a  violation  of  the  patent.  .Tyler 
V.  Tuel,  9  Cranch  324.  3  L.  Ed.  237. 

80.  Rule  under  statute. — Gayler  v.  Wil- 
der. 10  How.  477.  13  L.  Ed.  504;  Moore  v. 
Marsh.  7  Wall.  515.  19  L.  Ed.  37;  Blanch- 
ard V.  Putnam,  8  Wall.  420,  423,  19  L.  Ed. 
433;  Wilson.  V.  Rousseau,  4  How.  646,  11 
L.  Ed.  1141;  Littlefield  v.  Perry,  21  Wall. 
205,  22  L.  Ed.  577;  Pope  Mfg.  Co.  v.  Gor- 
mully, etc.,  Mfg.  Co.,  No.  3,  144  U.  S.  248, 
36  L.  Ed.  423. 

An  assignee  of  an  exclusive  right  to  use 
two  machines  within  a  particular  district, 
can  maintain  an  action  for  an  infringe- 
ment of  the  patent  within  that  district, 
even  against  the  patentee.  Wilson  v.  Rous- 
seau, 4  How.  646,  11  L.  Ed.  1141. 

Where  one  instrument,  duly  recorded  in 
the  patent  ofHce.  contains  in  unmistakable 
language,  an  absolute  conveyance  by  a 
patentee  of  his  patent  and  inventions  de- 
scribed (in  this  case  applications  of  a 
principle  of  heating  furnaces  for  houses, 
heating  stoves,  steam  boilers,  etc.)  and 
all  improvements  thereon,  within  and 
throughout  certain  states,  and  an  agree- 
ment by  the  assignee  to  pay  a  royalty  on 
all  patented  articles  sold,  with  a  clause  of 
forfeiture  in  case  of  nonpayment,  or  neg- 
lect, after  due  notice,  to  make  and  sell  the 
patented  articles  to  the  extent  of  a  rea- 
sonable demand  therefor,  the  grantee  will 
not,   by   an   agreement    supplementary  to 
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(cc)  Assignment  of  Interest  in  Proceeds. — Persons  having  an  interest  in  the 
proceeds  of  a  patent,  but  no  title  thereto  by  sale  or  assignment,  need  not  be 
joined  as  plaintiffs.^^ 

cc.  Where  Contract  to  Assign  Is  Not  Perfected. — Where  a  contract  for  sale 
of  a  patent  has  not  been  perfected,  it  will  not  prevent  the  grantor  from  suing 
for  infringement  thereof,  after  the  grantee's  death.^^ 

(3)  As  Affected  by  Mortgage  of  Patent. — The  mortgagee  of  a  patent  being 
the  present  owner  of  the  whole  title  in  the  patent  under  a  mortgage  duly  ex- 
ecuted and  recorded,  was  the  person,  and  the  only  person,  entitled  to  maintain 
a  suit  for  infringement.^^ 

(4)  As  Affected  by  License — (a)  Right  of  Licensee  to  Sue — ^aa.  General 
Rule. — A  licensee  of  a  patent  cannot  bring  a  suit  in  his  own  name,  at  law  or 
in  equity,  for  its  infringement  by  a  stranger .s*    An  action  at  law  for  the  benefit 


such  assignment  and  of  even  date  but  not 
recorded,  be  reduced  into  a  mere  licensee 
as  respects  a  right  to  sue  in  the  federal 
courts,  for  infringement  within  the  as- 
signed territory,  by  the  fact  that  in  the 
supplementary  agreement  the  parties  de- 
clare that  nothing  in  the  grant  shall  give 
the  assignee  the  right  to  apply  the  prin- 
ciple of  the  invention  to  one  special  pur- 
pose (in  this  case  to  the  heating  of  sev- 
eral rooms  in  a  house  by  furnaces  erected 
in  the  cellar),  "the  same  being  intended  to 
be  reserved"  by  the  patentee.  And  this 
;s  so,  although  the  supplementary  and  un- 
recorded agreement  be  referred  as  the 
grant  back  of  a  mere  license  from  the  as- 
signee to  the  patentee.  Littlefield  v. 
Perry,  21  Wall.  205,  22  L.  Ed.  577. 

Even  though  this  were  not  so,  and  he 
not  technically  an  assignee,  such  a  gran- 
tee may,  under  the  patent  act,  which  pro- 
vides "that  all  actions,  suits,  controversies, 
and  cases  arising  under  any  law  of  the 
United  States  granting  or  confirming  to 
inventors  the  exclusive  right  to  their  in- 
ventions or  discoveries  shall  be  originally 
cognizable,  as  well  in  equity  as  at  law,  in 
the  circuit  court,  etc.,"  maintain  a  suit  in 
his  own  name  in  the  federal  court  against 
the  patentee,  alleged  to  infringe.  He  has 
the  exclusive  right  to  the  use  of  the  pat- 
ent for  certain  purposes  within  a  defined 
territory,  and  so  holds  a  right  under  the 
patent.  Alleging  infringement,  a  con- 
struction of  the  patent  is  involved;  this 
raises  a  question  "under"  the  "law."  That 
such  a  suit  may  involve  the  construction 
of  a  contract  as  well  as  of  the  patent,  will 
not  oust  the  court  of  its  jurisdiction.  If 
the  patent  is  involved  it  carries  with  it 
the  whole  case.  Littlefield  v.  Perry,  21 
Wall.  205,  206,  22  L.   Ed.   577. 

An  assignee  of  an  exclusive  right  to  use 
ten  machines  within  the  city  of  Louisville, 
or  ten  miles  round,  may  join  his  assignor 
with  him  in  a  suit  for  a  violation  of  the 
patent  right,  under  the  circumstances  of 
this  case.  Woodworth  v.  Wilson,  4  How. 
712.   11   L.  Ed.   1171. 

31.  Persons  without  title  to  patent  but 
interested  in  proceeds. — At  the  hearing 
before  the  master,  a  brother  of  the  plain- 
tiff, called  as  a  witness  in  his  behalf,  testi- 
fied on  cross-examination  that  before  the 


suit  was  brought  the  witness  had  acquired 
an  interest  in  all  license  fees  and  recov- 
eries under  the  patent.  No  further  ques- 
tion was  asked,  or  evidence  offered,  by 
either  party,  as  to  the  nature  or  amount 
of  that  interest.  The  defendants  con- 
tended before  the  master,  and  at  the  argu- 
ment on  appeal,  that,  the  plaintiff  could 
recover  in  this  suit  no  more  than  his  cwrn 
share,  and,  having  failed  to  prove  the  ex- 
tent of  his  interest,  was  entitled  to  nomi- 
nal damages  only.  Held,  it  is  a  sufficient 
answer  to  this  objection,  that  it  is  not 
shown  that  any  one  but  the  plaintiff  has 
any  interest,  legal  or  equitable,  by  assign- 
ment or  otherwise,  in  the  patent  sued  on; 
and  that  "an  interest  in  the  net  proceeds 
of  collections  under  a  t>atent  does  not 
necessarily  amount  to  legal  ownership  of 
the  patent  itself."  Tilghman  v.  Proctor, 
125  U.  S.  136,  143,  31  L.   Ed.  664. 

88.  Contract  of  sale  not  perfected. — 
Where  the  owner  of  a  patent  granted  the 
portion  of  his  interest  in  it  to  another 
person  in  consideration  of  certain  pay- 
ments to  be  made  by  such  person  to  third 
parties,  and  certain  promises  and  agree- 
ments then  made  by  him;  and  such  per- 
son never  made  any  of  the  pa3rments 
which  he  was  thus  required  to  make,  and 
by  common  consent  pi  the  grantor  and 
grantee,  the  contract  never  went  into 
operation  in  any  way,  because  the  grantee 
was  unable  to  comply  with  any  of  his  en- 
gagements, so  that  the  grantor  was  com- 
pelled to  pay,  and  did  pay,  the  money 
which  the  grantee  had  agreed  to  pay;  and 
the  grantee  during  his  lifetime  never 
claimed  any  interest  in  the  contract,  but, 
on  the  contrary,  always  recognized  the 
grantor's  exclusive  right,  and  acted  as  his 
agent  in  the  patent,  under  a  power  of  at- 
torney, paying  him  a  part  of  the  profits 
for  the  privilege;  held,  after  the  grantee's 
death,  that  the  agreement  did  not  prevent 
the  grantor's  bringing  suit  for  the  in- 
fringement of  the  patent  without  naming 
the  grantee.  Railroad  Co.  v.  Trimble,  10 
Wall.  367,  19  L.  Ed.  948. 

33.  Mortgagee. — ^Waterman  v.  Macken- 
zie, 138  U.  S.  252,  261,  34  L.  Ed.  923;  Root 
V.  Railway  Co.,  105  U.  S.  189,  212,  26  L- 
Ed.  975. 

34.  Suits  by  licensee. — Birdsell  v.  ShalioU 
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of  the  licensee  must  be  brought  in  the  name  of  the  patentee  alone.**^  Where 
a  suit  in  equity  is  brought  by  the  patentee  and  the  licensee  together,  the  judg- 
ment  is  conclusive  on  the  questions  involved.*® 

bb.  Where  Patentee  Is  Infringer. — ^Where  the  patentee  is  the  infringer,  the 
licensee  is  powerless,  so  far  as  the  courts  of  the  United  States  are  concerned, 
unless  he  can  sue  in  his  own  name,  and  in  such  case  a  court  of  equity  looks 
to  the  substance  rather  than  form  and  will  permit  the  licensee  to  sue  in  his 


own  name. 


87 


(b)  Action  after  Death  of  Licensee, — And  after  the  death  of  a  licensee  for 
particular  territory,  a  suit  for  infringement  should  be  brought  by  the  patentee 
for  his  own  use,  and  a  suit  by  him  for  the  use  of  the  licensee's  administrator 


IS  improper. 


88 


112  U.  S.  485,  486,  28  L.  Ed.  768;  Little- 
field  V.  Perry,  21  Wall.  205,  223,  22  L.  Ed. 
577;  Gayler  v.  Wilder,  10  How.  477,  495, 
13  L.  Ed.  504;  Paper-Bag  Cases,  105  U. 
S.  766,  771,  26  L.  Ed.  959;  Excelsior 
Wooden  Pipe  Co.  v.  Pacific  Bridge  Co., 
185  U.  S.  282,  293,  46  L.  Ed.  910;  Pope 
Mfg.  Co.  V.  Gormully,  etc.,  Mfg.  Co.,  No. 
3,  144  U.  S.  248,  250,  36  L.  Ed.  423;  Water- 
man V.  Mackenzie,  138  U.  S.  252,  34  L.  Ed. 
'923. 

An  agreement  that  the  assignee  might 
make  and  vend  the  article  within  certain 
-specified  limits,  upon  paying  to  the  as- 
signor a  cent  per  pound,  reserving,  how- 
ever, to  the  assignor  the  right  to  establish 
a  manufactory  of  the  article  upon  paying 
to  the  assignee  a  cent  per  pound,  is  only 
a  license,  and  a  suit  for  an  infringement 
of  the  patent  right  must  be  conducted  in 
-the  name  of  the  assignor.  Gayler  v.  Wil- 
-der,  10  How.  477,  13  L.  Ed.  504. 

Unquestionably,  a  contract  for  the  pur- 
chase of  any  portion  of  the  patent  right 
may  be  good  as  between  the  parties  as  a 
license,  and  enforced  as  such  in  the  courts 
of  justice.  But  the  legal  right  in  the 
monopoly  remains  in  the  patentee,  and 
he  alone  can  mamtain  an  action  against  a 
third  party  who  commits  an  infringement 
upon  it  Gayler  v.  Wilder,  10  How.  477, 
495,  13  L.  Ed.  504. 

A  license  agreement  b^  which  is  granted 
the  sole  and  exclusive  right  and  license  to 
manufacture  and  sell  fountain  penholders 
•c«mtaining  the  said  patented  improvement 
throughout  the  United  States,  did  not  in- 
clude th<»  right  to  use  such  pcp.h«^ldcrs,  at 
least  if  manufactured  by  third  persons, 
and  was  therefore  a  mere  license  and  not 
an  assignment  of  any  title,  and  did  not 
grive  the  licensee  the  right  to  sue  alone, 
at  law  or  in  equity,  for  an  infringement 
of  the  patent.  Waterman  v.  Mackenzie, 
138  U.  S.  252,  34  L.  Ed.  923. 

In  equity,  as  at  law,  when  the  transfer 
amounts  to  a  license  only,  the  title  re- 
mains in  the  owner  of  the  patent;  and  suit 
must  be  brought  in  his  name,  and  never 
in  the  name  of  the  licensee  alone,  unless 
that  is  necessary  to  prevent  an  absolute 
failure  of  justice,  as  where  the  patentee  is 
the  infringer,  and  cannot  sue  himself.  Any 
rights  of  the  licensee  must  be  enforced 
through  or  in  the  name  of  the  owner  of 


the  patent,  and  perhaps,  if  necessary  to 
protect  the  rights  of  all  parties,  joining 
the  licensee  with  him  as  a  plaintiff.  Rev. 
Stat.,  §  4921:  Littlefield  v.  Perry,  21.  Wall. 
205,  22  L.  Ed.  577;  Paper-Bag  Cases,  105 
U.  S.  766,  26  h-  Ed.  959;  Birdsell  v.  Shaliol, 
112  U.  S.  485,  487,  28  L.  Ed.  768;  Water- 
man V.  Mackenzie,  138  U.  S.  252,  255,  31 
L.   Ed.  923. 

What  constitutes  licensee. — See  ante» 
'What   Constitutes,"   XII,   C,   1. 

35.  Action  at  law  for  benefit  of  licensee. 
—Birdsell  v.  Shaliol,  112  U.  S.  485,  486, 
28  U  Ed.  768;  Excelsior  Wooden  Pipe 
Co.  V.  Pacific  Bridge  Co.,  185  U.  S.  282, 
293,  46  Iv.  Ed.  910;  Littlefield  v.  Perry,  21 
Wall.  205,  22  L.  Ed.  577. 
•  S6.  Suit  in  equity  by  patentee  and  li- 
censee, jointly. — Birdsell  v.  Shaliol>  112  U, 
S.  485,  28  L.  Ed.  768. 

"When  a  suit  in  equity  has  been 
brought  and  prosecuted,  in  the  name  of 
the  patentee  alone,  with  the  licensee's 
consent  and  concurrence,  to  final  judgment 
from  which,  if  for  too  small  a  sum,  an 
appeal  might  have  been  taken  in  the  name 
of  the  patentee,  we  should  hesitate  to  say, 
merely  because  the  licensee  was  not  a 
formal  plaintiff  in  that  suit,  that  a  new 
suit  could  be  brought  to  recover  damages 
against  the  same  defendant  for  the  same 
infringement."  Birdsell  v.  Shaliol^  112  U. 
S.   485,  487,  28   L.   Ed.  768. 

87.  Where  patentee  is  infringer. — Ex- 
celsior Wooden  Pipe  Co.  v.  Pacific  Bridge 
Co.,  185  U.  S.  282,  293,  46  L.  Ed.  910; 
Littlefield  v.  Perry,  21  Wall.  205,  22  L. 
Ed.   577. 

38.  After  death  of  licensee  for  specific 
territory. — Oliver  v.  Rumford  Chemical 
Works,  109  U.  S.  75,  27  L.  Ed.  862. 

The  patentee  of  an  "improvement  in  a 
pulverulent  acid  for  use  in  the  preparation 
of  soda  pow'ders,  farinaceous  food  and  for 
other  purposes"  entered  into  a  contract 
granting  the  exclusive  right  to  use  the 
patent  acid  in  a  specified  territory  for  the 
purpose  of  making  self  raisng  flour,  and 
giving  the  right  to  use  and  sell  the  flour 
in  the  territory,  the  acid  used  to  be 
bought  from  the  patentee.  No  right  was 
given  to  make  the  acid,  or  to  use  or  sell 
it  otherwise  than  as  an  ingredient  in  the 
self  raising  flour.  It  was  held  that  the 
contract  only  created  a  license  which  was 
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(5)  Objections  for  Misjoinder, — An  objection  for  misjoinder  of  parties  plain- 
tiff cannot  be  raised  for  the  first  time  on  appeal.^® 

b.  Parties  Defendant. — ^The  owner  of  a  patent  may  sue  the  user*<*  as  well  as 
the  manufacturer*^  of  an  infringing  device,  and  a  patentee  who  is  himself 
infringing  rights  under  a  patent  which  he  has  assigned,  may  be  sued  for  the 
infringement  by  the  assignee  or  licensee*^  A  corporation  whose  stock  is  held 
by  another  may  be  sued  for  infringement.*^  But  a  suit  for  infringement  will 
not  lie  against  a  corporation,*  after  its  dissolution,**  nor  against  the  trustees 
thereof  who  are  not  using  the  invention  *5  The  United  States  cannot  be  sued 
for  infringement  of  a  patent  unless  it  has  given  its  consent  thereto.*®  Since 
the  United  States  cannot  be  sued  in  the  court  of  claims  except  upon  contracts, 
it  cannot  be  sued  there  for  infringement  of  a  patent.*'^  But  officers  of  the 
United  States,  although  acting  under  orders  from  the  government,  are  per- 
sonally liable  to  be  sued  for  their  own  infringement  of  a  patent,  and  may  be 
sued  in  the  courts  having  jurisdiction  of  such  action.*^ 

3.  Limitations  and  Lachjss — ^a.  Limitations, — As  to  whether  federal  courts 
will  follow  state  statutes,  see  the  title  Courts,  vol.  4,  p.  1093.    As  to  limitations 


terminated  upon  the  death  of  the  licensee, 
and  that  a  suit  for  infringement  brought 
by  the  patentee  for  the  use  of  the  adminis- 
trator could  not  be  sustained.  Oliver  v, 
Rumford  Chemical  Works,  109  U.  S.  75, 
27  L.  Ed.  862. 

89.  Objection  for  misjoinder. — Where 
the  assignors  of  a  patent  right  were 
joined  with  the  assignee  for  a  particular 
locality,  in  a  bill  for  an  injunction  to  re- 
strain a  defendant  from  the  use  of  the 
machine  patented,  and  the  defendant 
raised,  in  the  federal  supreme  court,  and 
after  a  final  decree,  an  objection  arising 
from  a  misjoinder  of  parties,  the  objection 
comes  too  late.  Livingston  v.  Wood- 
worth,  15  How.  546,  14  L.  Ed.  809. 

40.  User  of  infringing  device. — Birdsell 
V.  Shaliol,  112  U.  S.  485,  488,  28  L.  Ed. 
768  (damages  may  be  recovered  against 
the  user). 

41.  Manufacturer  of  infringing  device. 
—Birdsell  v.  Shaliol,  112  U.  S.  485,  488,  28 
L.  Ed.  768  (the  manufacturer  may  be  re- 
quired to  account). 

42.  Patentee.— Littlefield  v.  Perry,  21 
Wall.  205,  207,  22  L.  Ed.  577;  Excelsior 
Wooden  Pipe  Co.  v.  Pacific  Bridge  Co., 
185  U.  S.  282,  293,  46  L.  Ed.  910. 

Where  a  patentee  is  himself  the  in- 
fringer of  rights  under  the  patent  which 
he  has  assigned,  equity  looks  upon  him  as 
a  trustee  faithless  to  his  trust;  the  vio- 
lator of  rights  which  he  was  bound  to  pro- 
tect. It  will  accordingly  charge  him  for 
all  profits  improperly  made,  as  well  for 
profits  on  original  patents,  the  subject  of 
original  patents,  the  subject  of  original 
bill,  as  for  profits  made  on  reissues 
obtained  pendente  lite,  and  the  subject  of 
a  supplemental  bill.  Littlefield  v.  Perry, 
21  Wall.  205,  207,  22  L.  Ed.  577. 

48.  Corporation  whose  stock  held  by 
another. — A  railroad  company,  organized 
under  a  charter  from  Pennsylvania  is  re- 
sponsible for  the  infraction  of  a  patent 
right  respecting  cars,  although  the  entire 
capital  stock  of  the  company  was  held  by 
a  connecting  railroad  company  in  Mary- 


land, which  latter  company  also  worked 
the  road  by  the  instrumentality  of  its 
agents,  and  motive  power,  and  cars.  York^ 
etc.,  R.  Co.  V.  Winans,  17  How.  30,  15  L. 
Ed.  27. 

The  obligations  to  the  community  which 
the  Pennsylvania  company  is  placed  un- 
der by  its  charter,  cannot  be  evaded  by 
any  transfer  of  its  rights  and  powers  to 
another  company;  and  in  this  case,  the 
Pennsylvania  company  contributes  to  the 
expense  of  working  the  road,  and  of  pay- 
ing the  officers  and  agents  who  are  em- 
ployed. York,  etc.,  R.  Co.  v,  Winans,  17 
How.  30,  15  L.  Ed.  27. 

44.  Dissolved  corporation. — Hapgood  v^ 
Hewitt,  119  U.  S.  226,  30  L.  Ed.  369. 

45.  Trustees  of  dissolved  corporatioa 
who  are  not  using  invention. — Hapgood' 
V.  Hewitt,  119  U.  S.  226,  30  U  Ed.  369. 

46.  Suit  against  United  States. — Schil- 
linger  v.  United  States,  155  U.  S.  163,  3» 
h-  Ed.  108. 

As  to  necessity  of  consent  in  general^ 
see  the  title  UNITED  STATES. 

The  complainant  as  the  owner  of  let- 
ters-patent of  the  United  States  for  new 
and  useful  improvements  in  stamp  can- 
celing and  postmarking  machines,  sought 
to  enjoin  the  further  use  in  the  service 
of  the  United  States  of  two  machines 
which  infringed  the  complainant's  letters- 
patent.  The  suit  was  really  against  the 
United  States  as  lessee  of  the  machines^ 
though  the  postmaster  of  the  office  ia 
which  the  machines  were  used  was  named 
as  defendant,  and  as  the  United  States 
could  not  be  made  a  party,  the  United 
States  circuit  court  did  not  have  power  to 
grant  an  injunction  restraining  the  use  of 
the  machines.  International  Postal  Sup- 
ply Co.  V.  Bruce,  194  U.  S.  601,  48  L.  Ed. 
1134. 

47.  Suits  against  United  States. — See 
the  title  COURTS,  vol.  4,  p.  1030. 

48.  United  States  officers. — Belknap  v. 
Schild,  161  U.  S.  10,  18,  40  L.  Ed.  599; 
Cammeyer  v.  Newton,  94  U.  S.  225,  24  L.. 
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in  proceeding  in  the  court  of  claims  against  United  States,  see  the  titles  Lim- 
itation OP  Actions  and  Adverse  Possession,  vol.  7,  p.  900;  United  States. 

b.  Laches, — Equity  will  not  take  jurisdiction  of  a  suit  for  injunction  and 
accounting  for  the  infringement  of  a  patent  right,  where  the  complainant  has 
been  guilty  of  unreasonable  delay  in  applying  for  relief** 

4.  Pleadings — a.  Declaration  or  Bill^-{1)  Stdt  to  Be  Based  on  Patent  In- 
fringed, — In  a  suit  for  infringement  the  plaintiff's  pleading  must  make  the 
patent,  for  the  infringement  of  which  relief  is  sought,  the  basis  of  the  suit. 
Thus  where  the  plaintiff  is  the  owner  of  two  patents  covering  the  same  inven- 
tion the  latter  for  an  improvement,  and  sues  to  recover  for  the  infringement 
of  the  second  only,  he  cannot  recover  for  an  infringement  of  the  first  patent 
as  well  as  the  second.*^^ 

(2)  Averment  That  Plaintiff  Is  First  Inventor. — In  a  suit  for  infringement 
the  plaintiff  must  aver  that  he  was  the  first  inventor  of  the  device  for  which  the 
patent  sued  on  was  issued.*^ 

(3)  Averment  of  Notice  of  Patent, — In  a  suit  for  infringement,  the  plaintiff 
must  either  aver  that  the  article  made  by  him  under  his  patent  was  properly 
marked  "patented"  as  required  by  the  statute,  or  that  he  has  given  notice  of 
the  patent  to  the  defendants.*^^ 

(4)  S^4it  on  Renewal  or  Reissue, — In  a  suit  on  a  renewal  granted  pending 
suit  on  the  original  patent,  a  supplemental  bill  is  the  proper  pleading.*^*  In  case 
of  a  reissue,  a  new  original  bill  is  the  proper  way  of  proceeding,  but  a  failure 
to  object  to  a  proceeding  by  supplemental  bill  will  waive  the  objection.*^* 


Ed.  72.  Sec  the  title  PUBUC  OFFI- 
CERS. 

48.  Laches. — Keyes  v.  Eureka  Consol. 
Min.  Co.,  158  U.  S.  150,  39  h,  Ed.  929 
<where  an  injunction  and  accounting  was 
refused,  where  suit  was  brought  just  prior 
to  the  expiration  of  the  patent,  and  it  had 
"been  used  by  the  defendant,  with  the 
knowledge  of  the  complainant,  for  seven- 
teen years). 

When  the  complainant  in  a  bill  for  an 
accounting  and  an  injunction  against  the 
further  use  of  his  patent  taken  out  while 
in  defendant's  employ,  after  asking  a  set- 
tlement, as  he  claimed,  and  being  refused, 
dropped  the  matter,  and  continued  to  ac- 
quiesce in  defendants'  use  of  his  patent, 
and  to  receive  a  salary  from  them  for  a 
period  of  several  years,  and  when  asked 
to  account  for  his  conduct  in  this  respect, 
bis  explanation  was  that  he  felt  convinced 
that  any  demand  he  might  make  would 
have  been  rejected,  and  thus  his  friendly 
relations  with  the  defendant  be  disturbed, 
was  guilty  of  laches  which  disentitled  him 
to  the  relief  asked.  A  license  was  to  be 
presumed.  Lane,  etc.,  Co.  v.  Locke,  150 
U.  S.  193,  200,  37  L.  Ed.  1049. 

"The  plaintifFs  excuse,  in  this  instance, 
that  he  preferred  for  prudential  reasons, 
to  receive  a  salary  from  the  defendant 
rather  than  to  demand  a  royalty,  is  en- 
titled to  a  less  favorable  consideration  by 
a  court  of  equity  than  if  his  conduct  had 
been  that  of  mere  inaction."  Lane,  etc., 
Co.  V,  Locke,  150  U.  S.  193,  201,  37  L.  Ed. 
1049. 

00.  Declaration  or  bilL — McCreary  v, 
Pennsylvania  Canal  Co.,  141  U.  S.  459, 
467,   35  L.  Ed.  817. 

Sufficiency  of  bill    for    infringement. — 


McCoy  v:  Nelson,  121  U.  S.  484,  30  L.  Ed. 
1017. 

51.  Averment  of  novelty  of  invention. 
— Seymour  v,  Osborne,  11  Wall.  516,  538, 
20  L.  Ed.  33;  Marsh  v.  Seymour,  97  U.  S. 
348,  349,  24  L.  Ed.  963;  Bates  v.  Coe,  98 
U.  S.  31,  49,  25  L.  Ed.  68;  Parks  v.  Booth, 
102  U.  S.  96,  99,  26  L.  Ed.  54;  Imhaeuser 
V,  Buerk,  101  U.  S.  647,  662,  25  L.  Ed.  945; 
Mitchell  V,  Tilghman,  19  Wall.  287,  390, 
22  L.  Ed.  125;  Dunbar  v,  Myers,  94  U. 
S.  187,  196,  24  L.  Ed.  34. 

52.  Averment  of  notice  of  patent. — Dun- 
lap  V,  Schofield,  152  U.  S.  244,  248,  38  L. 
Ed.  426;  Coupe  v,  Royer,  155  U.  S.  565, 
583,  39  L.  Ed.  263. 

58.  Supplemental  bill  to  continue  suit 
after  renewal  of  patent. — Where  the  pat- 
ent expires  and  is  extended  pending  the 
litigation,  and  the  infringement  by  the 
respondent  is  continued  in  respect  to  the 
extended  patent,  a  supplemental  bill  is  a 
proper  pleading  to  prolong  the  suit,  as  in 
that  state  of  the  case  the  complainant  may 
well  claim,  if  he  is  the  original  and  first 
inventor  of  the  improvement,  to  recover 
of  the  respondent  the  gains  and  profits 
made  by  the  infringement,  both  before 
and  subsequent  to  the  extension.  Reedy 
V,  Scott,  23  Wall.  352,  364,  23  L.  Ed.  109. 

64.  Suit  on  reissue. — ^Though  as  a  gen- 
eral rule  suits  for  infringement  of  a  pat- 
ent are  defeated  by  the  surrender  of  the 
patent,  and  a  new  original  bill — not  a 
supplemental  bill — ^is  the  proper  sort  of 
bill  by  which  to  proceed  for  an  infringe- 
ment under  the  reissue,  yet  where  there 
has  been  a  surrender  and  reissue,  and  the 
patentee  has  proceeded  by  a  supi^emental 
bill — the  defendant  making  no  objection 
to  this  sort  of  proceeding,  but  allowing 
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b.  Plea  or  Answer — (1)  Necessity  for  and  Sufficiency  of  Averments— {^) 
Wdnt  of  Novelty  or  Invention. — A  patent  may  be  declared  void  for  want  of 
novelty ,5*^  or  invention,*^®  although  the  defense  is  not  set  up  in  the  answer. 

(b)  Prior  Invention, — While  the  defense  that  the  plaintiff  is  not  the  first 
inventor  should  be  maide  by  plea  or  answer,'^'^  it  has  been  held  that  under  a  gen- 
eral denial  of  the  patentee's  priority  of  invention,  evidence  of  prior  knowledge 
and  use  taken  without  objection  is  competent  at  the  final  hearing  on  the  question 
of  the  validity  of  the  patent.*^^ 

In  a  suit  for  the  infringement  of  a  combination,  the  parts  of  which  are 
not  susceptible  of  division  or  separate  use,  if  the  answer  sets  up  that  the  com- 
plainant is  not  the  first  and  original  inventor  of  it,  the  defense  to  be  available 
must  apply  to  the  combination  as  an  entirety,  and  not  to  a  part  of  it,  or  to  one 
or  more  of  the  claims  of  the  letters,  if  they  do  not  cover  the  entire  invention.'* 

(c)  Prior  Sale  or  Use, — On  a  bill  in  chancery,  for  an  infringement  of  a 
patent,  the  allegation,  in  an  answer,  of  sale  and  public  use  "prior  to  the  filing 
of  an  application  for  a  patent,"  with  the  consent  and  allowance  of  the  inventor, 
is  insufficient,  unless  it  also  alleged  in  the  answer  that  such  sale  or  use  was 
more  than  two  years  before  he  applied  for  a  patent.®^ 

(d)  Fraudulent  Perfection  of  Another's  Parent, — ^The  defense,  "that  tlie 
patentee  fraudulently  and  surreptitiously  obtained  the  patent  for  that  which  he 
knew  was  invented  by  another,*'  is  not  a  sufficient  defense  to  a  charge  of  in- 
fringement, unless  accompanied  by  the  further  allegation,  that  the  alleged  first 
inventor  was  at  the  time  using  reasonable  diligence  in  adapting  and  perfecting 
the  invention.®^ 

(e)  Licence, — Where  a  contract  concerning  the  use  of  a  patented  invention 
bound  the  "parties  and  their  legal  representatives"  to  the  covenants  and  agree- 
ments of  the  contract,  a  plea  in  a  suit  for  infringement  which  alleges  that  the 
defendants  "are  the  legal  representatives  and  successors  and  assignees  in  busi- 
ness and  interest"  of  one  of  the  parties,  is  sufficient.®^  a^  allegation  that  the 
patentee  refused  to  manufacture  and  furnish  his  invention  to  the  licensees,  as 
he  had  agreed  to  do,  is  equivalent  to  an  allegation  of  a  demand  on  him  to  do  so, 
and  a  refusal.®* 

(f)  Want  of  Notice  of  Patent. — A  defendant,  who  relies  upon  a  want  of 
knowledge  upon  his  part  of  the  actual  existence  of  the  patent,  should  aver  the 
same  in  his  answer,  that  the  plaintiff  may  be  duly  advised  of  the  defense.®* 

proofs  to  be  taken  and  the  suit  to  proceed  S.  580,  26  L.  Ed.  1177;  Zane  v,  SofFe,  110 

otherwise  to  a  conclusion,  as  if  the  irregu-  U.  S.  200,  28  L.  Ed.  119. 

larity  were  wholly  unimportant;  the  two  58.   Loom  Co.  v.  Higgins,  105  U.  S.  580, 

parties  proceeding  respectively  throughout  26  L.  Ed.  1177;  Zane  v.  SofFe,  110  U.  S. 

the  trial  upon  the  assumption  and  conces-  200,  203,  28  L.  Ed.  119.  See,  also,  Roemer 

sion   that   the   reissued   patent   was    sub-  v.  Simon,  95  U.  S.  214,  24  L.  Ed.  384. 

stantially  for  the  same  invention  as  that  59.    Defense  of  prior  invention  to  suit 

embodied   in    the    original  patent — all  ob-  on  combination  patent. — Parks  v.  Booth, 

jection   to  the  irregularity  in  proceeding  102  U.  S.  96,  26  L.  Ed.  54. 

by  a  supplemental  bill  instead  of  by  a  new  flO.    Prior  sale  or  use. — Agawam  Co.  r. 

original  one  must  be  considered  as  waived.  Jordan,  7  Wall.  583,  19  L.  Ed.  177. 

Reedy  v.-  Scott,  23  Wall.  352,  23  L.  Ed.  61.    Fraudulent  perfection  of  another's 

109.  patent. — Agawam   Co.  v.  Jordan,  7  Wall. 

55.  Want  of  novelty.— Richards  v.  Chase  583.  19  L.  Ed.  177. 

Elevator  Co.,  158  U.  S.  299,  301,  39  L.  Ed.  68.   License. — Hammond  v.  Mason,  etc., 

991;  Dunbar  v.  Myers,  94  U.  S.  187,  24  L.  Organ  Co.,  92  U.  S.  724,  23  L.  Ed.  767. 

Ed.  34;  Slawson  v.  Grand  St.  R.  Co.,  107  63.  Hammond  v.  Mason,  etc..  Organ  Co., 

U.  S.  649,  27  L.  Ed.  576;  Brown  v.  Piper,  92  U.  S.  724,  23  L.  Ed.  767. 

91  U.  S.  37,  23  L.  Ed.  200.  64.   Denial  of  notice  of  patent — Rubber 

66.    Want  of  invention. — Dunbar  v.  My-  Co.  v.  Goodyear,  9  Wall.  788,  801,  19  L. 

ers,  94  U.  S.  187,  24  L.  Ed.  34;  Slawson  v.  Ed.  566;  Sessions  v.  Romadka,  145  U.  S. 

Grand  St.  R.  Co.,  107  U.  S.  649,  27  L.  Ed.  29,  50,  36  L.   Ed.  609.     See  ante,  "Aver- 

576;  Brown  v.  Piper,  91  U.  S.  37,  44,  23  ment   of    Notice  of  Patent,"  XIII,   B,  4, 

L.  Ed.  200.  a,   (3), 

57,    Defense   of  prior   invention  to  be  In  view  of  the  fact  that  all  letters-patent 

pleaded. — Loom   Co.   v.    Higgins,   105   U.  are  recorded,  with  their  specifications,  in 
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(2)  Admissions  in  Answer, — ^Where  the  parties  in  their  answer,  as  originally 
filed,  to  a  bill  for  infringing  a  patent,  admit  that  they  did  manufacture  and  sell 
the  articles  alleged  to  have  been  patented,  the  fact  thus  admitted  in  the  answer 
must  be  accepted  as  established.  As,  however,  the  admission  need  go  no  further 
than  its  terms  necessarily  imply,  the  court  will,  under  special  circumstances,  and 
where  this  is  promotive  of  justice,  assume  that  the  smallest  number  of  articles 
were  made  consistent  with  the  use  of  the  word  involved,  in  the  plural,  and  with 
the  use  by  the  defendants  of  any  part  of  the  patent  which  is  valid.**^ 

(3)  Amendment. — Where,  after  setting  up  the  defense  of  prior  knowledge 
and  use  of  the  thing  patented,  and  giving  the  names  and  residences  of  witnesses 
intended  to  be  called  to  prove  the  defense,  the  answer  to  a  bill  for  the  infringe- 
ment of  letters-patent  alleges  that  the  names  and  residences  of  certain  other  wit- 
nesses are  unknown  Jo  the  defendant,  and  prays  leave  to  insert  and  set  forth  in 
the  answer  such  names  and  residences  when  they  shall  be  discovered,  it  is  com- 
petent for  the  court  to  allow,  upon  such  discovery,  the  amendment  to  be  made 
nmK  pro  tunc.'*' 

(4)  Notice  of  Defenses — (a)  Necessity  of  Notice. — In  order  for  the  defend- 
ant to  avail  himself  of  the  defenses  of  previous  invention,  knowledge  or  use  of 
the  thing  patented,  or  of  the  other  defenses  provided  for  by  §  4920  of  the  Re- 
vised Statutes,  under  the  general  issue,  whether  the  suit  be  in  law  or  equity,  he 
must  give  notice  thereof  to  the  plaintiff  or  his  attorney  thirty  days  before  trial.'^ 
No  notice  is  necessary  where  the  special  matter  is  set  up  by  special  plea.'®  And, 
in  the  absence  of  objection,  evidence  of  prior  knowledge  or  use,  given  under  the 


the  patent  office,  a  record  which  is  notice 
to  all  the  world,  the  above  rule  is  not  an 
unreasonable.  Sessions  v.  Romadka,  145 
U.  S.  29,  50,  36  L.  Ed.  609. 

An  objection  that  the  word  "patented" 
was  not  affixed  by  the  complainant,  under 
§  13  of  the  act  of  March  2d,  1861,  must  be 
taken  in  the  answer,  if  it  is  intended  to 
be  raised  at  the  hearing  or  before  the 
master.  Rubber  Co.  v.  Goodyear,  9  Wall. 
788,  19   L.   Ed.  566. 

65.  Admissions  in  answer* — ^Jones  v. 
Morehead,  1  Wall.  155,  17  L.  Ed.  662. 

66.  Amendment. — Roemer  v.  Simon,  95 
U.  S.  214,  24  L.  Ed.  384. 

67.  Necessity  of  previous  notice. — Rev. 
Stat.,  §  4920;  Blanchard  v.  Putnam,  8 
Wall.  420,  19  L.  Ed.  433;  Agawam  Co.  v. 
Jordan,  7  Wall.  583,  19  L.  Ed.  177;  Roemer 
V.  Simon,  95  U.  S.  214,  219,  24  L.  Ed.  384; 
Philadelphia,  etc.,  R.  Co.  v.  Stimpson,  14 
Pet.  448,  10  L.  Ed.  535;  Seymour  v,  Os- 
borne, 11  Wall.  516,  20  I^  Ed.  33;  Teese 
V.  Huntingdon,  23  How.  2,  10,  16  L.  Ed. 
479;  Parks  v.  Booth,  102  U.  S.  96,  104,  26 
L.  Ed.  54. 

Where,  in  a  suit  at  law  for  infringement 
of  a  patent,  witnesses  testify  to  previous 
invention,  knowledge,  or  use  of  the  thing 
patented,  the  judgment  will  be  reversed 
unless  an  antecedent  compliance  with  the 
requirements  of  the  15th  section  of  the 
Patent  Act,  requiring  in  the  notice  of 
special  matter  the  names  and  places  of 
residence  of  those  whom  the  defendant  in- 
tends to  prove  possessed  prior  knowledge, 
and  where  the  same  had  been  used,  ap- 
pear in  the  record.  .  And  this,  although  no 
reversal  for  this  cause  has  been  asked  by 
cotinsel,   but   the   case   has   been   argued 


wholly  on  other  grounds.  Blanchard  v, 
Putnam,  8  Wall.  420,  19  h.  Ed.  433. 

To  entitle  a  party  to  examine  a  witness 
in  a  patent  cause,  the  purpose  of  whose 
testimony  is  to  disprove  the  right  of  the 
patentee  to  the  invention,  by  showing  its 
use  prior  to  the  patent  by  others,  the  pro- 
visions of  the  patent  act  of  1836,  relative 
to  notice,  must  be  strictly  complied  with. 
Philadelphia,  etc.,  R.  Co.  v.  Stimpson,  14 
Pet.  448,  10  L.  Ed.  535. 

The  6th  section  of  the  Patent  Act  of 
1793,  c.  156,  which  requires  a  notice  of  the 
special  matter  to  be  given  in  evidence  by 
the  defendant,  under  the  general  issue, 
does  not  include  all  the  matters  of  de- 
fense, which  the  defendant  may  be  legally 
entitled  to  make.  And  where  the  witness 
was  asked,  whether  the  machine  used  by 
the  defendant  was  like  the  model  ex- 
hibited in  court  of  the  plaintiff's  patented 
machine,  held,  that  no  notice  was  neces- 
sary to  authorize  the  inquiry.  Evans  v. 
Hettich,  7  Wheat.  453,  5  L.  Ed.  496.   - 

In  a  suit  for  the  infringement  of  a  pat- 
ent right,  no  notice  is  necessary  to  justify 
the  admission  of  evidence  on  behalf  of  the 
defendant  to  show  the  improvements  ex- 
isting at  the  date  of  the  plaintiff's  inven- 
tion in  the  class  of  articles  to  which  it 
belongs.  Vance  v.  Campbell,  1  Black  427, 
17  L.   Ed.   168. 

Defense  of  want  of  notice  of  patent  or 
failure  to  mark  patented  articles  cannot 
be  set  up  under  the  general  issue,  in  the 
absence  of  notice.  Rubber  Co.  v.  Good- 
year, 9  Wall.  788,  19  L.  Ed.  566. 

66.  Special  plea  dispenses  with  notice. 
—Evans  V.  Eaton,  3  Wheat.  454,  4  L.  Ed. 
433. 
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general  issue,  is  competent  at  final  hearing.^® 

(b)  Object  of  Notice. — The  object  of  the  rule  is  to  prevent  surprise  of  the 
plaintiff  at  the  trialjo 

(c)  Form  and  Requisites. — The  notice  must  be  in  writing/^  and  notices  as 
to  proof  of  previous  invention,  knowledge,  or  use  of  the  thing  patented,  must 
state  the  names  of  the  patentees  and  the  dates  of  their  patents,  and  when 
granted,  and  the  names  and  residences  of  the  persons  alleged  to  have  invented  or 
to  have  had  the  prior  knowledge  of  the  thing  patented,  and  where  and  by  whom 
it  had  been  usedJ^  Under  a  notice  given  by  the  defendant,  that  the  invention 
claimed  by  the  plaintiff  was  described  in  a  book,  it  is  not  competent  to  give  in 


09.  Evidence  of  prior  knowledge  or  use. 

— Zane  v.  Soffe,  110  U.  S.  200,  28  L.  Ed. 
119. 

70.  Object  of  rulfc^-Blanchard  v.  Put- 
nam, 8  Wall.  420,  19  L.  Ed.  433;  Teese  v. 
Huntingdon,  23  How.  2,  16  L.  Ed.  479; 
Roemcr  v.  Simon,  95  U.  S.  214,  219,  24 
L.  Ed.  384. 

Unless  the  rule  of  law  was  so  the  plain- 
tiff might  often  be  surprised  at  the  triaU 
as  he  would  rely  upon  the  presumption 
which  the  patent  affords,  that  he  or  his 
assignor  or  grantor  was  the  original  and 
first  inventor  of  the  improvement  in 
question,  and  would  not  think  it  necessary 
to  summon  witnesses  to  rebut  the  evidence 
introduced  by  the  defendant  attacking  the 
novelty  of  his  patent.  Blanchard  v.  Put- 
nam, 8  Wall.  420,  428,  19  L.   Ed.  433. 

71.  Necessity  of  writing. — Rev.  Stat.,  § 
4920. 

72.  What  notice  must  state. — Rev.  Stat., 
§  4920;  Agawam  Co.  v.  Jordan,  7  Wall. 
683,  19  L.  Ed.  177;  Wise  v.  Allis,  9  Wall. 
737,  19  ly.  Ed.  784;  Seymour  v.  Osborne, 
11  Wall.  516,  20  L.  Ed.  33;  Evans  v.  Eaton, 
3  Wheat.  454,  4  L.  Ed.  433;  Teese  v.  Hunt- 
ingdon, 23  How.  2,  10,  16  L.  Ed.  479; 
Roemer  v.  Simon,  95  U.  S.  214,  219,  24  L. 
Ed.  384;  Blanchard  v.  Putnam,  8  Wall. 
420,  427,  19  L.  Ed.  433;  Silsby  v.  Foote,  14 
How.  218,  219,  14  L.  Ed.  394;  Phillips  v. 
Page,  24  How.  164,  16  L.  Ed.  639;  Ander- 
son V.  Miller,  129  U.  S.  70,  32  L.  Ed.  635. 

In  giving  notice,  under  the  15th  section 
of  the  Patent  Act  of  July  4th,  1836,  of  the 
names  and  places  of  residence  of  those  by 
whom  he  intends  to  prove  a  previous  use 
or  knowledge  of  the  thing,  and  where  the 
same  had  been  used,  the  party  giving  no- 
tice is  not  bound  to  be  so  specific  as  to 
relieve  the  other  from  all  inquiry  or  ef- 
fort to  investigate  the  facts.  If  he  fairly 
puts  his  adversary  in  the  way  that  he 
may  ascertain  all  that  is  necessary  to  his 
defense  or  answer,  it  is  all  that  can  be 
required,  and  he  is  not  bound  by  his  no- 
tice to^  impose  ^  an  unnecessary  and  em- 
barrassing restriction  on  his  own  right  of 
producing  proof  of  what  he  asserts.  Wise 
V.  Allis,  9  Wall.  737,  19  L.  Ed.  784. 

It  was  held,  therefore,  in  a  suit  for  in- 
fringing a  patent  for  balancing  mill- 
stones, that  when,  in  addition  to  the  par- 
ticular town  or  city  in  which  such  large 
objects  as  millstones  are  used,  the  name 
and   residence   of   the  witness  by  whom 


that  use  was  to  be  proved  was  also  given, 
there  was  sufficient  precision  and  certainty 
in  the  notice.  Wise  v.  Allis,  9  Wall.  737, 
19  U  Ed.  784. 

The  patent  law  does  not  require  the  de- 
fendant to  give  notice  of  the  time  when 
any  person  may  have  possessed  the  knowl- 
edge or  use  of  the  invention  in  question, 
but  only  of  the  name  of  the  person  and  of 
his  place  of  residence,  and  the  place 
where  it  has  been  used.  Phillips  v.  Page, 
24  How.  164,  16  L.  Ed.  639. 

Se9tion  4920,  Rev.  Stat,  declares  that 
the  proofs  of  previous  invention,  knowl- 
edge, or  use  of  the  thing  patented,  may 
be  given  upon  notice  in  the  answer  of  the 
defendant,  stating  the  names  of  patentees, 
the  dates  of  their  letters-patent  and  when 
granted,  and  the  names  and  residences  of 
the  persons  alleged  to  have  invented  or  to 
have  had  the  prior  knowledge  of  the  thing 
patented,  and  where  or  by  whom  it  had 
been  used.  Held,  that  only  the  names  of 
those  who  had  invented  or  used  the  an- 
ticipating machine  or  improvement,  and 
not  of  those  who  are  to  testify  touching 
its  invention  or  use,  arc  required  to  be  set 
forth.  Planing-Machine  Co.  v.  Keith,  101 
U.  S.  479,  480,  25  L.  Ed.  939. 

Under  the  6th  section  of  the  patent  law 
of  1793,  ch.  156,  the  defendant  pleaded  the 
general  issue,  and  gave  notice  that  he 
would  prove  at  the  trial  that  the  machine, 
for  the  use  of  which  without  license  the 
suit  was  brought,  had  been  used  previous 
to  the  alleged  invention  of  the  plaintiff  in 
several  places  which  were  specified  in  the 
notice,  or  in  some  of  them,  "and  also  at 
sundrv  other  places  in  Pennsylvania. 
Maryland  and  elsewhere  in  the  United 
States;"  the  defendant  having  giving  evi- 
dence as  to  some  of  the  places  specified, 
offered  evidence  as  to  others  not  specified. 
Held,  that  this  evidence  was  admissible; 
but  the  powers  of  the  court,  in  such  a  case, 
are  sufficient  to  prevent,  and  will  be  ex- 
ercised to  prevent,  the  patentee  from  be- 
ing injured  by  surprise.  Evans  v.  Eaton, 
3  Wheat.  454,  4  L.  Ed.  433. 

Where,  after  setting  up  the  defense  of 
prior  knowledge  and  use  of  the  thing  pat- 
ented, and  giving  the  names  and  resi- 
dences of  witnesses  intended  to  be  called 
to  prove  the  defense,  the  answer  to  a  bill 
for  the  infringement  of  letters-patent  al- 
leges that  the  names  and  residences  of 
certain  other  witnesses  are  unknown  to 
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evidence  a  very  large  book.    The  place  in  the  book  should  have  been  specified^* 

(d)  Leave  or  Order  of  Court  as  Prerequisite  to  Notice. — The  defendant  may 
give  the  requisite  notice  without  any  leave  or  order  from  the  courtJ* 

(e)  Amendment  or  Substitution  of  Notice. — If  the  defendant  discovers  that 
the  first  notice  served  is  defective,  or  not  sufficiently  comprehensive  to  admit  his 
defense,  he  may  give  another,  to  remedy  the  defect  or  supply  the  deficiency, 
subject  to  the  condition  that  it  must  be  in  writing,  and  be  served  more  than 
thirty  days  before  the  trialJ*^ 

c.  Demurrer. — While  patent  cases  are  usually  disposed  of  upon  bill,  answer, 
and  proof,  there  is  no  objection,  if  the  patent  be  manifestly  invalid  upon  its 
face,  to  the  point  being  raised  on  demurrer,  and  the  case  being  determined  upon 
the  issue  so  formed^® 

5.  Evidence — a.  Manner  of  Giving  Evidence. — Ordinarily  in  patent  cases,  if 
the  case  involve  a  question  of  fact,  as  of  anticipation  or  infringement,  the  par- 
ties are  entitled  to  put  in  their  evidence  in  the  manner  prescribed  by  the  rules 
for  taking  testimony  in  equity  causes,'^''  unless  the  case  be  clearly  against  the 
plaintiflFJs 

b.  Necessity  of  Producing  Original  in  StUt  on  Reissue. — Persons  seeking  re- 
dress for  the  infringement  of  a  reissued  patent  are  not  obliged  to  introduce  the 
surrendered  patents® 

c  Presumptions  and  Burden  of  Proof — (1)  Novelty  or  Priority  of  Inven- 
tion— (a)  In  General. — Persons  seeking  redress  for  the  unlawful  use  of  letters- 
patent,  in  which  they  have  an  interest,  are  obliged  to  allege  and  prove  that  they, 
or  those  under  whom  they  claim,  are  the  original  and  first  inventors  of  the  im- 
provement embodied  in  the  letters-patent  on  which  the  suit  is  founded.®*^ 

(b)  Where  Patent  Is  Produced. — ^The  law  is  well  settled  that  the  letters- 
patent  in  question,  where  they  are  introduced  in  evidence  in  support  of  the 
claim,  if  they  are  in  due  form,  afford  a  prima  facie  presumption  that  the  patentee 
is  the  original  and  first  inventor  and  the  rule  is  equally  well  settled  that  that 
presumption,  in  the  absence  of  satisfactory  proof  to  the  contrary,  is  sufficient  to 
entitle  the  part  instituting  the  suit  to  recover  for  the  alleged  violation  of  the  ex- 
clusive rights  secured  to  him  in  the  letters-patent.®^    In  such  case  not  only  is  the 

the  defendant,  and  prays  leave  to  insert  frinc^ement,  and  no  suggestion  be  made 

and  set  forth  in  the  answer  such  names  of  further   proofs   upon   the   subject,  the 

and   residences   when   they  shall  be   dis-  court  should  not  only  overrule  the  order 

covered,  it  is  competent  for  the  court  to  for   the    injunction   but    dismiss    the   bill, 

allow,  upon   suc^   discovery,   the   amend-  Mast,  etc.,  Co.  v.  Stover  Mfg.  Co.,  177  U. 

ment  to  be  made  nunc  pro  tunc.    Rocmer  S.  485,  495,  44  L.  Ed.  856. 

V.  Simon,  95  U.  S.  214,  24  L.  Ed.  384.  79.    Necessity  of  producing  original  in 

78.  Specification  of  place  in  book  where  suit  on  reissue^ — Seymour  v.  Osborne,  11 

invention  described^-Silsby  v.   Poote,  14  Wall.  516,  546,  20  L.  Ed.  33;  Bates  v,  Coe, 

How.  218,  219,  14  h.  Ed.  394.  98  U.  S.  31,  40,  25  L.   Ed.  68. 

74.  Leave  or  order  of  court. — ^Teese  v.  80.  Burden  of  proof  as  to  novelty. — 
Huntingdon,  23  How.  2,  10,  16  L.  Ed.  479.  Cammeycr  v.  Newton,  94  U.  S.  225,  230,  24 

75.  Amendment  or  substitution  of  no-  L.  Ed.  72;  Seymour  v.  Osborne,  11  Wall, 
tice.— Teese  v.  Huntingdon,  23  How.  2,10,  516,  538,  20  L.  Ed.  33;  Mitchell  v.  Tilgh- 
16  L.  Ed.  479.  man,    19   Wall.   287,    390,   22    L.    Ed.    125; 

76.  Demurrer. — Richards  v.  Chase  Ele-  Ashcroft  v.  Railroad  Co.,  97  U.  S.  189,  24 
vator  Co.,  158  U.  S.  299,  301,  39  L.  Ed.  L.   Ed.  982. 

991.  81.   Presumption  of  novelty  where  pat- 

77.  Taking  evidence  as  in  equity  cases  ent  in  evidence. — Seymour  v.  Osborne,  11 
senerally^-Mast,  etc.,  Co.  v.  Stover  Mfg.  Wall.  516,  538,  20  L.  Ed.  33;  Coffin  v. 
Co.,  177  U.  S.  485,  495,  44  L.  Ed.  856.  Ogden,  18  Wall.  120,  21  L.  Ed.  821;  Cant- 

78.  Case  dearljr  against  plaintiff.— If  rell  v.  Wallick,  117  U.  S.  689,  29  L.  Ed. 
there  be  nothing  m  the  affidavits  tending  1017;  Smith  v.  Goodyear  Dental  Vulcanite 
to  throw  a  doubt  upon  the  existence  or  Co.,  93  U.  S.  486,  23  L.  Ed.  952;  Lehn- 
date  of  the  anticipating  devices,  and  giv-  beuter  v.  Holthaus,  105  U.  S.  94,  26  L.  Ed. 
inf  them  their  proper  effect,  they  estab-  939;  Morgan  v.  Daniels,  153  U.  S.  120,  122, 
lish  the  invalidity  of  the  patent;  or  if  no  38  L.  Ed.  657;  Parks  v.  Booth,  102  U.  S. 
question  be  made  regardmg  the  identity  96,  99,  26  L.  Ed,  54;  Imhaeuser  v.  Buerk, 
of  the  alleged  infringing  device,  and  it  ap-  101  U.  S.  647,  662,  25  L.  Ed.  945;  Mitchell 
pear  clear  that  such  device  is  not  an  in-  v.  Tilghman,  19  Wall.  287,  390,  22  L.  Ed. 


Digitized  by 


Google 


298 


PATENTS. 


burden  of  proving  anticipation  on  the  defendant,®*  but  it  has  been  held  that 
every  reasonable  doubt  should  be  resolved  against  him.®^  And  the  first  of  sev- 
eral patentees  is  presumed  to  be  the  first  inventor.®*  Presumption  of  priority  of 
invention  from  the  introduction  of  letters-patent  may  be  rebutted  by  evidence, 
provided  notice  of  such  defense  is  given  in  the  answer,  as  required  by  the  rules 
of  equity  practice.®*^ 


125;  Bates  v.  Coe,  98  U.  S.  31,  40,  25  L. 
Ed.  68;  Blanchard  v.  Putnam,  8  Wall.  420, 
19  L.  Ed.  433;  The  Barbed  Wire  Patent, 
143  U.  S.  275,  36  L.  Ed.  154;  Marsh  v.  Sey- 
mour, 97  U.  S.  348,  349,  24  L.  Ed.  963; 
Cammeyer  v.  Newton,  94  U.  S.  225,  230, 
24  L.  Ed.  72;  Roemer  v,  Simon,  95  U.  S. 
214,  24  L.  Ed.  384;  Palmer  v.  Corning,  156 
U.  S.  342,  39  L.  Ed.  445;  Dunbar  v.  Myers, 
94  U.  S.  187,  196,  24  L.  Ed.  34;  Kennedy 
V.  Hazelton,  128  U.  S.  667,  32  L.  Ed.  576; 
Stimpson  v.  Woodman,  10  Wall.  117,  19 
L.  "Ed.  866;  Gandy  z/.  Main  Belting  Co., 
143  U.  S.  587,  36  L.  Ed.  272;  Agawam  Co. 
V.  Jordan,  7  Wall.  583,  19  L.  Ed.  177; 
Busch  V,  Jones,  184  U.  S.  598,  604,  46  L. 
Ed.  707;  Brainard  v.  Buck,  184  U.  S.  99, 
46  1,.  Ed.  442;  Elizabeth  v.  Pavement  Co., 
97  U.  S.  126,  24  L.  Ed.  1000;  St.  Paul  Plow 
Works  V.  Starling,  140  U.  S.  184,  35  L.  Ed. 
404;  Clark  Thread  Co.  v.  Willimantic 
Linen  Co.,  140  U.  S.  481.  35  L.  Ed.  521; 
Corning  v.  Burden,  15  How.  252,  270,  14 
L.  Ed.  683;  Cohn  v.  United  States  Corset 
Co.,  93  U.  S.  366,  378,  23  L.  Ed.  907;  Phil- 
adelphia, etc.,  R.  Co.  V,  Stimpson,  14  Pet. 
448,  10  L.  Ed.  535;  Duff  v.  Sterling  Pump 
Co.,  107  U.  S.  636,  27  L.  Ed.  517;  Miller  v. 
Eagle  Mfg.  Co.,  151  U.  S.  186,  208,  38  L. 
Ed.  121. 

Where  separate  patents  are  considered 
as  alike  having  improved  on  the  prior  art, 
the  presumption  from  the  grant  of  the 
letters-patent  is  that  there  was  a  substan- 
tial difference  between  the  inventions. 
Kokomo  Fence  Machine  Co.  v.  Kitselman, 
189  U.  S.  8,  23,  47  L.  Ed.  689;  Miller  v. 
Eagle  Mfg.  Co.,  151  U.  S.  186,  38  L.  Ed. 
121;  Boyd  v,  Janesville  Hay  Tool  Co.,  158 
U.   S.  260,  39  L.  Ed.  973. 

The  presumption  arising  from  the  oath 
of  the  application  that  he  believes  himself 
to  be  the  first  inventor  or  discoverer  of 
the  thing  for  which  he  seeks  letters-patent 
remains  until  the  contrary  is  proved. 
Elizabeth  v.  Pavement  Co.,  97  U.  S.  126, 
24  L.   Ed.  1000. 

Neither  damages  nor  profits  can  be  re- 
covered unless  the  complaining  party  al- 
leges and  proves  that  he  or  the  person  un- 
der whom  he  claims  was  the  original  and 
first  inventor  of  the  patented  improvement, 
and  that  the  same  has  been  infringed  by 
the  party  against  whom  the  suit  is  brought. 
Parks  V.  Booth,  102  U.  S.  96,  99,  26 
L.  Ed.  54. 

The  representations  of  the  specification 
may  be  such  as  to  afford  satisfactory  proof 
that  the  alleged  invention  is  neither  new 
nor  useful.  Collar  Co.  v.  Van  Dusen,  23 
Wall.  530,  560,  23  L.  Ed.  128. 

88.    Burden  of    proving    anticipation. — 


Coffin  V.  Ogden,  18  Wall.  120,  21  L.  Ed. 
821;  Clark  Thread  Co.  v.  Willimantic 
Linen  Ca,  140  U.  S.  481,  35  L.  Ed.  521; 
St.  Paul  Plow  Work  v.  Starling,  140  U. 
S.  184,  35  L.  Ed.  404;  The  Barbed  Wire 
Patent,  143  U.  S.  275,  36  L.  Ed.  154. 

The  burden  of  proof  of  the  complete- 
ness of  the  device  relied  on  as  an  anticipa- 
tion is  on  the  defendant,  and  every  rea- 
sonable doubt  should  be  resolved  against 
him.  Coffin  v.  Ogden,  18  Wall.  120,  124, 
21  L.   Ed.  821. 

83.  Proof  must  show  want  of  priority 
beyond  reasonable  doubt. — Morgan  v. 
Daniels,  153  U.  S.  120,  122,  38  L.  Ed.  657; 
The  Barbed  Wire  Patent,  143  U.  S.  275, 
36  L.  Ed.  154;  Coffin  v.  Ogden,  18  Wall. 
120,  21  L.  Ed.  821. 

In  view  of  the  unsatisfactory  character 
of  such  testimony,  arising  from  the  for- 
getfulness  of  witnesses,  their  liability  to 
mistakes,  their  proneness  to  recollect 
things  as  the  party  calling  them  would 
have  them  recollect  them,  aside  from  the 
temptation  to  actual  perjury,  courts  have 
not  only  imposed  upon  defendants  the 
burden  of  proving  such  devices,  but  have 
rec^uired  that  the  proof  shall  be  clear, 
satisfactory  and  beyond  a  reasonable 
doubt.  The  Barbed  Wire  Patent,  143  U. 
S.   275,   284,   36   L.   Ed.   154. 

If  the  thing  were  embryonic  or  in- 
choate; if  it  rested  in  speculation  or  ex- 
periment; if  the  process  pursued  for  its 
development  had  tailed  to  reach  the  point 
of  consummation,  it  cannot  avail  to  de- 
feat a  patent  founded  upon  a  discovery 
or  invention  which  was  completed,  while 
in  the  other  case  there  was  only  progress, 
however  near  that  progress  may  have 
approximate  to  the  end  in  view.  Coffin 
V.  Ogden,  18  Wall.  120,  21  L.  Ed.  821; 
Cantrell  v,  Wallick,  117  U.  S.  689,  696,  29 
L.  Ed.  1017;  The  Barbed  Wire  Patent,  143 
U.   S.  275,  285,  36  L.  Ed.  154.     • 

84.  Presumption  that  prior  patentee  is 
first  inventor. — Garratt  v.  Seibert,  98  U. 
S.  75,  25  L.  Ed.  84;  Atlantic  Works  t/. 
Brady,  107  U.  S.  192,  27  L.  Ed.  438;  Bates 
V,  Coe,  98  U.  S.  31,  33,  25  L.  Ed.  68. 

A  patent  offered  in  evidence  or  the 
printed  publication  will  be  held  to  be 
prior,  if  it  is  of  prior  date  to  the  patent 
in  suit,  unless  the  patent  in  suit  is  accom- 
panied by  the  application  for  the  same,  or 
unless  the  complainant  introduces  parol 
proof  to  show  that  his  invention  was  ac- 
tually made  prior  to  the  date  of  the  pat- 
ent, or  prior  to  the  time  the  application 
was  filed.  Bates  v.  Coe,  98  U.  S.  31,  33,  25 
L.  Ed.  68. 

85.  Rebutting  presumption  of  priority 
of  invention. — Cammeyer  v,   Newton,   94 
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(2)  Notice  of  Patent. — ^The  burden  of  proof  is  on  the  plaintiff  to  prove  that 
the  defendant  had  notice  of  the  existence  of  the  patent  either  from  the  fact  that 
the  articles  manufactured  in  pursuance  thereof  were  properly  marked  "patented" 
as  required  by  the  statute  or  from  the  fact  of  notice  actually  given  him  by  the 
plaintiflf  of  its  existence.®® 

(3)  License  to  Defendant. — Where,  in  a  suit  for  infringement,  the  defend- 
ants set  up  a  license  as  a  defense,  the  burden  of  proving  it  is  on  them.®''  But 
where  this  is  shown,  the  burden  of  proving  that  the  license  was  delivered  as  an 
escrow  is  on  thie  plaintiff.®® 

(4)  Infringement. — Infringement  is  alleged  by  the  complainants,  and  the 
burden  is  upon  them  to  prove  the  allegation,  as  it  imputes  a  wrongful  act  to  the 
respondents.®*  As  between  two  patents,  the  presumption  is  that  there  is  no 
infringement  of  the  first  by  the  second.^ 

(5)  Damages. — See  post,  "Recovery  of  Damages,  Profits  or  Penalties," 
XIII,  B,  11. 

(6)  Notice  of  Special  Matter. — In  an  action  for  infringement,  the  burden  of 
showing  that  notice  of  special  matter  was  given  as  required  by  the  statute,  is  on 


U.  S.  225,  230,  24  L.  Ed.  72;  Seymour  v. 
Osborne,  11  Wall.  516,  20  L.  Ed.  33;  Bates 
V.  Coe,  98  U.  S.  31,  40,  25  L.  Ed.  68;  Parks 
V.  Booth,  102  U.  S.  96.  99,  26  L.  Ed.  54; 
Dunbar  v.  Myers,  94  U.  S.  187,  196,  24  L. 
Ed.  34;  Kennedy  v.  Hazelton,  128  U.  S. 
667,  32  L.  Ed.  576. 

The  burden  of  proof  is  on  the  plaintiff, 
where  the  defendant  has  made  out  a  prima 
facie  case  of  anticipation.  Clark  Thread 
Co.  V.  Willimantic  Linen  Co.,  140  U.  S. 
481,  35  L.  Ed.  521. 

86.  Burden  of  proof  as  notice  of  patent. 
— ^Dunlap  V.  Schofield,  152  U.  S.  244,  248, 
38  L.  Ed.  426;  Coupe  v.  Royer,  155  U.  S. 
565,  583,  39  L.  Ed.  263. 

The  plaintiffs  had  manufactured  and 
sold  goods  with  the  patented  design  upon 
them,  but  they  made  no  allegation  or 
proof  that  the  goods  were  marked  as  the 
statute  required.  They  did  allege  in  their 
bill  that  they  notified  the  defendants  of 
the  patent  and  of  their  infringement;  but 
this  allegation  was  distinctly  denied  in  the 
defendants'  answer,,  and  the  plaintiffs  of- 
fered no  proof  in  support  of  it.  It  was 
held  that  they  could  not,  therefore,  re- 
cover. Dunlap  V.  Schofield,  152  U.  S.  244, 
248,  38  L.  Ed.  426. 

87.  Burden  of  proof  as  to  license  as  de- 
fense.— Chaffee  v.  Boston  Belting  Co.,  22 
How.  217,  16  L.  Ed.  240. 

Where  a  patentee,  whose  patent  had 
been  extended  according  to  law,  conveyed 
all  his  interest  to  another  person,  and  the 
assignee  brought  suit  against  certain  par- 
ties for  an  infringement  of  the  patent,  and 
these  parties  claimed,  under  a  license 
granted  by  the  original  patentee  before  the 
assignment,  it  was  necessarv  to  show  a 
connected  chain  of  title  to  themselves,  in 
order  to  justify  their  use  of  the  improve- 
ments secured  by  the  patent.  Having 
omitted  to  do  this,  the  judgment  of  the 
court  below,  which  was  in  favor  of  the 
defendants,  must  be  reversed,  and  the 
case  remanded  for  another  trial.    Chaffee 


V.  Boston  Belting  Co.,  22  How.  217,  16  L. 
Ed.  240. 

88.  Burden  of  proof  that  license  was  an 
escrow. — Where  m  a  suit  for  infringement, 
the  defendant  pleads  a  license  which  li- 
cense was  in  his  possession  and  was  pro- 
duced by  him  on  the  trial,  and  which  on 
its  face  was  absolute  and  without  any 
limitation  or  condition,  the  burden  of  proof 
was  upon  the  plaintiffs  to  show  that  it  was 
delivered  as  an  escrow.  Mellon  v.  Dela- 
ware, etc.,  R.  Co.,  154  U.  S.  673,  674,  26 
L.  Ed.  929. 

88.  Burden  o£  proof  as  to  infringement. 
— Seymour  v.  Osborne,  11  Wall.  516,  538, 
20  L.  Ed.  33;  Cammeyer  v.  Newton,  94 
U.  S.  225,  231,  24  L.  Ed.  72;  Bene  v. 
Jeantet,  129  U.  S.  683,  32  L.  Ed.  803;  Bates 
V.  Coe,  98  U.  S.  31,  32,  25  L.  Ed.  68:  Parks 
V.  Booth,  102  U.  S.  96,  99,  26  L.  Ed.  54; 
Price  V.  Kelly,  154  U.  S.  669,  670,  26  L. 
Ed.  634;  Imhaeuser  v.  Buerk,  101  U.  S.  647, 
662,  25  L.  Ed.  945;  Mitchell  v.  Tilghman, 
19  Wall.  287,  390,  22  L.  Ed.  125;  Marsh  v. 
Seymour,  97  U.  S.  348,  349,  24  L.  Ed.  963; 
Railroad  Co.  v.  Mellon,  104  U.  S.  112,  119, 
26  L.  Ed.  639;  Ashcroft  v.  Railroad  Co., 
97  U.  S.  189,  24  L.  Ed.  982. 

Infringement  being  denied  in  the  an- 
swer, the  burden  of  proof  is  upon  the  com- 
plainant; and  the  court  decided  that  the 
charge  in  this  case  was  fully  proved.  Bates 
V.  Coe,  98  U.  S.  31,  32,  25  L.  Ed.  68. 

90.  Presumption  that  one  patent  does 
not  infringe  another. — Boyd  v.  Janesville 
Hay  Tool  Co.,  158  U.  S.  260,  261,  39  L. 
Ed.  973;  Elizabeth  v.  Pavement  Co.,  97  U. 
S.  126,  24  L.  Ed.  1000. 

"The  grant  of  the  letters-patent  was  vir- 
tually a  decision  of  the  patent  office  that 
there  is  a  substantial  difference  between 
the  inventions.  It  raises  the  presumption 
that,  according  to  the  claims  of  the  latter 
patentees,  this  invention  is  not  an  infringe- 
ment of  the  earlier  patent."  Elizabeth  v. 
Pavement  Co.,  97  U.  S.  126,  24  L.  Ed. 
1000;  Boyd  v.  Janesville  Hay  Tool  Co., 
168  U.  S.  260,  261,  39  L.  Ed.  973. 
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the  defendant.«i 

d.  Competency  of  Witnesses, — It  is  no  objection  to  the  competency  of  a  wit- 
ness, in  a  patent  cause,  that  he  is  sued  in  another  action  for  an  infringement  of 
the  same  patent.®* 

e.  Admissibility— {\)  Declarations  of  Patentee, — The  declarations  of  the 
plaintiff  are  admissible  to  show  the  date  of  the  invention.^  And  the  declara- 
tions of  the  patentee,  made  after  assignment,  as  to  fraud  in  obtaining  the  patent, 
are  admissible.®^ 

(2)  Expert  Evidence. — In  controversies  between  a  patentee  and  an  infringer, 
experts  may  explain  to  the  court  and  jury  the  machines,  models,  or  drawings 
exhibited  in  the  case.  They  may  point  out  the  difference  or  identity  of  the  me- 
chanical devices  involved  in  their  construction,  and  the  maxim  "cuipue  in  sua  arte 
credendum"  permits  them  to  be  examined  in  questions  of  art  or  science  peculiar 
to  their  trade  or  profession.®*  But  their  opinion  as  to  the  construction  of  the 
patent  is  inadmissible.®^ 

(3)  Prior  Paients. — Prior  patents  are  receivable  in  evidence  to  show  the 
state  of  the  art,  and  to  aid  in  the  construction  of  the  plaintiff's  claim, .  though 
not  to  invalidate  that  claim  on  the  ground  of  want  of  novelty,  when  properly 
construed.®^  After  the  defendant  has  introduced  in  evidence  the  earlier  patents, 
it  was  proper  for  the  plaintiflF  to  show  that,  prior  to  the  date  of  any  of  them,  he 
had  reduced  the  invention  covered  by  his  first  claim  to  practice,  in  a  working 
form.®8 


91.  Notice  of  special  matter. — Blanchard 
V,  Putnam,  8  Wall.  420,  19  L.  Ed  433; 
Philadelphia,  etc.,  R.  Co.  v,  Stimpson,  14 
Pet.  448,  10  L.  Ed.  635;  Phillips  v.  Page, 
24  How.  164,  16  L.  Ed.  639. 

92.  Competency  of  witnesses. — Evans 
V,  Hettich,  7  Wheat.  453,  5  L.  Ed.  496. 

98.  Declarations  of  plaintiffs*— Phila- 
delphia, etc.,  R.  Co.  V.  Stimpson,  14  Pet. 
448,  10  L.  Ed.   635. 

In  many  cases  of  inventions,  it  is  hardly 
possible,  in  any  other  manner,  to  ascer- 
tain the  precise  time  and  exact  origin  of 
the  invention.  Philadelphia,  etc.,  R.  Co. 
V,  Stimpson,  14  Pet.  448,  10  L.  Ed.  536. 

The  conversations  and  declarations  of  a 
patentee,  merelv  affirming  that,  at  some 
former  period,  he  had  invented  a  particu- 
lar machine,  may  well  be  objected  to;  but 
his  conversations  and  declarations,  stating 
that  he  had  made  an  invention,  and  de- 
scribing its  details,  and  explaining  its 
operations,  are  properly  deemed  an  asser- 
tion of  his  right,  at  that  time,  as  an  in- 
ventoi*,  to  the  extent  of  the  facts  and  de- 
tails which  he  then  makes  known,  al- 
though not  of  their  existence  at  an 
anterior  time.  Such  declarations,  coupled 
with  a  description  of  the  nature  and  ob- 
jects of  the  invention,  are  to  be  deemed  a 
part  of  the  res  gestae,  and  legitimate  evi- 
dence that  the  invention  was  then  known 
and  claimed  by  him;  and  thus  its  origin 
may  be  fixed,  at  least,  as  early  as  that 
period.  Philadelphia,  etc.,  R.  Co.  v. 
Stimpson,  14  Pet.  448,  449,  10  L.  Ed.  635. 

94.  Declarations  by  patentee  after  as- 
signment.— Wilson  V.  Simpson,  9  How. 
109,  13  L.  Ed.  66. 

95.  Experts. — Spring  Co.  v.  Edgar,  99 
U.  S.  646,  658,  25  L.  Ed.  487;  Klein  v.  Rus- 
sell, 19  Wall.  433,  22  L.  Ed.  116;  Winans 


V.  New  York,  etc.,  R.  Co.,  21  How.  88,  100, 
16  L.  Ed.  68;  Seymour  v.  Osborne,  11 
Wall.  516,  646,  20  L.  Ed.  33. 

When  a  patent  is  on  trial  and  the  ques- 
tion in  issue  involves  the  matter  of  nov- 
elty, utility,  and  modus  operandi,  it  is 
proper  enough  to  ask  an  expert  what  the 
effect  of  the  patented  invention  has  been. 
Klein  z;.  Russell^  19  Wall.  433,  22  L.  £<i. 
116. 

96.  Opinion  of  experts  as  to  construc- 
tion of  patent — ^Winans  v.  New  York, 
etc.,  R.  Co.,  21  How.  88,  16  L.  Ed.  68; 
Corning  v.  Burden,  15  How.  252,  14  L. 
Ed.  683. 

In  the  trial  of  a  suit  for  the  violation  of 
a  patent  right,  the  court  cannot  be  com- 
pelled to  receive  the  evidence  of  experts 
as  to  how  a  patent  ought  to  be  con- 
strued. The  judge  may  obtain  informa- 
tion from  them,  if  he  desire  it.  Winans 
V.  New  York,  etc.,  R.  Co.,  21  How.  88,  16 
L.  Ed.  68. 

97.  Prior  patents*— Grier  v.  Wilt,  120  U. 
S.  412,  429,  30  h.  Ed.  712;  Vance  v.  Camp- 
bell, 1  Black  427,  430,  17  L.  Ed.  168;  Rail- 
road Co.  V.  Dubois,  12  Wall.  47,  65,  20  L 
Ed.  265;  Brown  v.  Piper,  91  U.  S.  37,  41, 

23  L.  Ed.  200;  Eachus  v.  Broomall,  115  U. 
S.  429,  434,  29  L.  Ed.  419. 

99.  St.  Paul  Plow  Works  v.  Starling, 
140  U.  S.  184.  198,  35  L.  Ed.  404;  Eliza- 
beth V.  Pavement  Co.,  97  U.  S.  126,  130, 

24  L.  Ed.  1000;  Loom  Co.  v.  Higgins,  105 
U.  S.  580,  599,  26  L.  Ed.  1177. 

Proof  of  the  date  of  the  plaintiff's  in- 
vention was  strictly  a  matter  of  rebuttal, 
after  the  defendant  had  put  in  the  patents 
which  were  prior  in  date  to  the  plaintiffs 
patent.  St.  Paul  Plow  Works  v.  Starling, 
140  U.  S.  184,  198,  35  L.  Ed.  404. 
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(4)  Patent  under  Which  Defendant  Claims. — In  a  suit  brought  for  an  in- 
fringement of  a  patent  right,  the  defendant  ought  to  be  allowed  to  give  in  evi- 
dence the  patent  under  which,  he  claims,  although  junior  to  the  plaintiff's 
patent.®^ 

(5)  Prior  State  of  Art. — Evidence  to  show  the  state  of  the  art  at  the  date  of 
the  plaintiff's  patent  may  be  admitted,  for  the  purpose  of  defeating  the  in- 
vention. * 

f .  Weight  and  Sufficiency. — ^Testimony  on  the  part  of  the  plaintiff,  that  the 
persons  of  whose  prior  use  of  the  machine  the  defendant  had  given  evidence, 
had  paid  the  plaintiff  for  licenses  to  use  the  machine,  since  his  patent,  ought  not 
to  be  absolutely  rejected,  though  entitled  to  very  little  weight.*  Where  there  is 
not  a  preponderance  of  evidence  in  favor  of  the  complainants,  a  case  of  infringe- 
ment is  not  made  out.^  But  infringement  is  established  where  the  evidence 
shows  substantial  identity.* 

6.  Variance. — Where  a  patentee,  suing  for  an  infringement  of  his  patent, 
declares  upon  a  combination  of  elements  which  he  asserts  constitute  the  novelty 
of  his  invention,  he  cannot,  in  his  proofs,  abandon  a  part  of  such  combination 
and  maintain  his  claim  to  the  rest,  nor  prove  any  part  of  the  combination  im- 
material or  useless.*^ 

7.  DiSMissAi,. — Want  of  patentability  is  a  ground  for  dismissal,  though  not 
set  up  in  an  answer  or  plea.®  And  where  is  the  plaintiff's  claim  is  construed 
to  include  the  defendant's  device,  it  is  void  because  too  broad,  the  bill  will  be 
dismissed.''  But  the  fact  that  the  plaintiff  has  assigned  his  interest  pending  suit 
is  no  ground  for  dismissal,  where  the  profits  for  which  recovery  is  sought  were 
made  prior  to  the  assignment.® 

8.  Instructions. — ^The  court  in  explaining  the  nature  of  the  plaintiff's  pat- 
ent must  not  limit  it  to  a  device  narrower  than  that  which  it  really  covers.^ 
Where  an  instruction  for  the  defendant  is  asked  on  the  ground  of  want  of  nov- 


99.  Patent  under  which  defendant 
claims.. — Corning  v.  Burden,  15  How.  252, 
14  L.  Ed.  683. 

Hence,  it  was  erroneous  for  the  circuit 
court  to  exclude  evidence  offered  to  show 
that  the  practical  manner  of  giving  effect 
to  the  principle  embodied  in  the  machine 
of  the  defendants  was  different  from  that 
of  the  plaintiff;  that  the  machine  of  the 
defendants  produced  a  different  mechan- 
ical result  from  the  other;  and  that  the 
mechanical  structure  and  mechanical  ac- 
tion of  the  two  machines  were  different. 
Corning  v.  Burden,  15  How.  252,  14  L.  Ed. 
683. 

1.  Prior  state  of  art,— Grier  v.  Wilt,  120 
U.  S.  412,  30  L.  Ed.  712;  Vance  v.  Camp- 
bell, 1  Black  427,  17  I^.  Ed.  168;  KLein  v, 
Russell,  19  Wall.  433,  22  L.  Ed.  116; 
Brown  v.  Piper,  91  U.  S.  37,  23  L.  Ed.  200; 
Zane  v.  Soffe,  110  U.  S.  200,  28  L.  Ed. 
119.  See  ante,  "Construed  with  Reference 
to  Prior  State  of  Art,"  VII,  B,  7. ' 

2.  Evidence  of  plaintiff  to  disprove  pri- 
ority of  another  device, — Evans  v.,  Eaton, 
3  Wheat.  454,  4  L.  Ed.  433. 

8.  Bene  v.  Jeantet,  129  U.  S.  683,  32  L. 
Ed.  803. 

4.  Substantial  identity.— Bennet  v.  Fow- 
ler, 8  Wall.  445,  19  L.  Ed.  431. 

5.  Variance. — McClain  v,  Ortmayer,  141 
U.  S.  419,  425,  35  L.  Ed.  800;  Vance  v. 
Campbell,  1  Black  427,  17  L.  Ed.  168;  Gill 
V.  Wells,  22  Wall.   1,  26,  22  L.   Ed.  699; 


Case  V.  Brown,  2  Wall.  320,  17  L.  Ed.  817; 
Burr  V.  Duryee,  1  Wall.  631,  566,  17  L. 
Ed.   650. 

6.  Dismissal  for  want  of  patentability* 

— May  V.  Juneau  County,  137  U.  S.  408, 
411,  34  L.  Ed.  729;  Brown  v.  Piper,  91  U. 
S.  37,  44,  23  L.  Ed.  200;  Dunbar  v.  Myers, 
94  U.  S.  187,  24  L.  Ed.  34;  Slawson  v. 
Grand  St.  R.  Co.,  107  U.  S.  649,  652,  27  L. 
Ed.  576;  Hendy  v.  Golden  State,  etc.,  Iron 
Works,  127  U.  S.  370,  375,  32  L.  Ed.  207. 

7.  Where  claim  too  narrow  to  include 
alleged  infringing  device. — Burr  v.  Duryee, 
1  Wall.  531,  581,  17  L.  Ed.  650. 

8.  Assignment  of  interest  by  plaintiff 
pending  suit. — Dean  v.  Mason,  20  How. 
198,  15  L.  Ed.  876.  See,  also,  Moore  v. 
Marsh,  7  Wall.  515,  522,  19  L.  Ed.  37. 

9.  Patent  not  to  be  narrowed  by  instruc- 
tion.--PhiLlips  v.  Page,  24  How.  164,  16 
L.  Ed.  639. 

In  a  patent  taken  out  by  Page  for  cer- 
tain improvements  in  the  construction  of 
the  portable  circular  sawmill,  he  claimed 
the  manner  of  affixing  and  guiding  the 
circular  saw,  by  allowing  end  play  to  its 
shaft,  in  combination  with  the  means  of 
guiding  it  (the  saw),  by  friction  rollers, 
embracing  it  near  its  periphery,  so  as  to 
leave  its  centre  entirely  unchecked  later- 
ally. An  instruction  by  the  court  below, 
that  the  claim  was  as  stated  above,  but 
adding  ''in  a  sawmill  capable  of  being  ap- 
plied to  the  sawing  of  ordinary  logs,"  was 
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elty  of  the  plaintiff's  patent,  error  cannot  be  assigned  on  its  refusal,  because  the 
patent  sued  on  is  a  reissue  for  a  different  invention  from  the  original.^*^ 

9.  Issuies  Out  of  Chancery. — In  patent  cases,  a  court  of  chancery  may 
order  an  issue  to  the  jury  to  determine  the  title  to  the  patent  in  question,  before 
awarding  an  injunction.!^  An  issue  out  of  chancery  in  patent  cases  is  to  be 
tried  in  the  same  way  as  in  ordinary  cases,  and  the  verdict,  when  retiu-ned,  is 
entitled  to  the  same  weight  and  subject  to  the  same  rules.^^ 

10.  ProvinciS  of  Court  and  Jury. — In  an  action  for  infringement,  the  ques- 
tion of  infringement  is  for  the  jury  to  determine  under  proper  instructions  from 
the  court.!* 

11.  REcovieRY  OF  Damages,  Profits  or  Penalties — a.  Damages  in  Actions 
at  Law — (1)  Time  for  Which  Damages  Are  to  Be  Bstimaited, — ^The  jury,  in  as- 
certaining the  damages,  upon  evidence  of  the  liability  and  advantages  of  the 
patented  device  over  other  means  of  performing  the  same  work  is  not  to  estimate 


erroneous.    Phillips  v.  Page,  24  How.  164, 
16  L.  Ed.  639. 

Although  the  improvements  of  the  pat- 
entee may  have  enabled  the  machine  to 
be  applied  to  the  purpose  of  sawing  logs, 
when  before  it  was  applied  only  to  the 
purpose  of  sawing  light  materials,  such  as 
shingles,  and  blinds  for  windows,  yet 
there  is  nothing  in  the  patent  to  distin- 
guish the  new  parts  of  the  machine  from 
the  old,  or  to  state  those  parts  which  he 
had  invented,  so  as  to  enable  the  machine 
to  saw  logs.  Phillips  v.  Page,  24  How. 
164,  16  L.  Ed.  639. 

10.  Instruction  asked  on  one  ground 
and  error  assigned  for  its  refusal  on  an- 
other.— Where  on  a  trial  for  infringement 
of  a  reissue  of  letters-patent — the  defense 
being  a  want  of  novelty — ^a  defendant  re- 
quests the  court  below  to  direct  the  jury 
to  bring  in  a  verdict  for  the  defendant  (no 
objection  being  then  or  having  during  the 
trial  been  taken  by  such  defendant,  that 
the  reissue  was  for  a  different  invention 
from  that  secured  by  the  original  patent), 
and  the  request  for  the  direction  just 
stated  not  having  been  on  that  ground, 
but  on  the  ground  of  the  evidence  "rela- 
tive to  the  alleged  prior  use  of  the  proc- 
ess, and  the  novelty,  and  usefulness, 
character,  and  effect  of  the  alleged  inven- 
tion being  so  decisive  as  to  entitle  the  de- 
fendant to  a  verdict" — and  the  request  has 
been  refused — the  defendant  cannot  assign 
as  error  the  refusal  to  give  the  direction, 
because  the  reissue  was  not  for  the  same 
invention  as  was  the  original  patent.  Klein 
v.  Russell,  19  Wall.  433,  22  L.  Ed.  116. 

11.  Issues  out  of  chancery. — Watt  v. 
Starke,  101  U.  S.  247,  25  L.  Ed.  826;  Coch- 
rane V.  Deener,  94  U.  S.  780,  24  L.  Ed.  139. 
See  the  title  ISSUES  TO  JURY,  vol.  7. 
p.  526. 

12.  Mode  of  trying  issue  and  effect  oi 
verdict.— Watt  v.  Starke,  101  U.  S.  247,  25 
L.  Ed.  826. 

The  verdict  upon  an  issue  which  a  court 
of  chancery  directs  to  be  tried  at  law  is 
merely  advisory.  A  motion  for  a  new 
trial  can  be  made  only  to  that  court,  and 
the  party  submitting  it  must  procure,  for 
the  use  of  the  chancellor,  notes  of  the  pro- 


ceedings at  the  trial,  and  of  the  evidence 
there  given.  The  evidence  and  proceed- 
ings became  then  a  part  of  the  record, 
and  are  subject  to  review  by  the  appellate 
court  should  an  appeal  from  the  decree 
be  taken.  These  rules  are  not  affected  by 
the  second  section  of  the  act  of  Feb.  16, 
1875  (18  Stat.,  part  3,  p.  315),  which  pro- 
vides that  in  a  patent  case  the  circuit  court, 
when  sitting  in  equity,  may  impanel  a  jury 
and  submit  to  them  such  questions  of  fact 
as  it  may  deem  expedient.  Watt  v.  Starke, 
101  U.  S.  247,  25  I^.  Ed.  826. 

13.  Infringement  a  jury  question^ — Car- 
ver V.  Hyde,  16  Pet.  513,  519,  10  L.  Ed. 
1051;  Coupe  v,  Royer,  155  U.  S.  565,  577, 
39  L.  Ed.  263;  Tucker  v.  Spalding.  13  Wall. 
453,  20  L.  Ed.  515;  Tyler  v,  Boston,  7  Wall. 
327,  19  L.  Ed.  93;  California,  etc.,  Paving 
Co.  V.  Molitor,  113  U.  S.  609,  28  L.  Ed. 
1106;  Keyes  v.  Grant,  118  U.  S.  25,  30  L. 
Ed.  54;  Royer  v.  Schultz  Belting  Co.,  135 
U.  S.  319,  34  L.  Ed.  214;  Mitchell  v.  Tilgh- 
man,  19  Wall.  287,  418,  22  L.  Ed.  125; 
Battin  v.  Taggert,  17  How.  74,  15  L. 
Ed.  37. 

The  doctrine  of  the  cases  is  aptly  ex- 
pressed by  Robinson  in  his  work  on  Pat- 
ents, vol.  3,  page  378,  as  follows:  "Where 
the  defense  denies  that  the  invention  used 
by  the  defendant  is  identical  with  that  in- 
cluded in  the  plaintiff's  patent,  the  tourt 
defines  the  patented  invention  as  indicated 
by  the  language  of  the  claims;  the  jury 
judge  whether  the  invention  so  defined 
covers  the  art  or  article  employed  by  the 
defendant."  Coupe  v.  Royer,  155  U.  S. 
565,   579,   39   L.   Ed.   263. 

Whether  one  compound  of  given  pro- 
portions is  substantially  the  same  as  an- 
other compound  varying  the  proportions, 
is  a  question  for  the  jury.  Tyler  v,  Bos- 
ton, 7  Wall.  327,  19  L.  Ed.  93. 

Infringement,  no  matter  how  plain,  is  a 
jury  question.  Coupe  v,  Royer,  155  U.  S. 
565,  577,  39  L.  Ed.  263;  Bischoff  v.  Weth- 
ered,  9  Wall.  812,  19  L.  Ed.  829. 

Determination  of  infringement  by  ap- 
pellate court. — ^Where  in  each  of  the  pat- 
ents it  is  apparent  from  the  face  of  the 
instrument  that  extrinsic  evidence  is  not 
needed  to  explain  terms  of  art  therein,  or 
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them  for  the  whole  term  of  the  patent,  but  only  for  the  period  of  the  infringe- 
ment." 

(2)  Measure  and  Elements — (a)  Measure  of  Damages — ^aa.  General  Rule. 
— At  law  the  plaintiff  is  entitled  to  recover,  as  damages,  compensation  for  the 
pecuniary  loss  he  has  suflFered  from  the  infringement,  without  regard  to  the 
question  whether  the  defendant  has  gained  or  lost  by  his  unlawful  acts — the 
measure  of  recovery  in  such  cases  being  not  what  the  defendant  has  gained,  but 
what  plaintiff  has  lost.^*^  Where  the  infringement  is  only  as  to  part  of  a  ma- 
chine, it  is  erroneous  to  charge  that  the  defendant  was  responsible  in  damages  to 
to  the  same  extent  as  if  he  had  pirated  the  whole  machine.^' 

bb-  Actual  Not  Speculative. — ^The  question  is  not  what  speculatively  the 
plaintiff  may  have  lost  by  the  infringement,  but  what  actually  he  did  lose." 

cc.  Royalties  or  License  Fees. — Where  the  unlawful  acts  consist  in  making 
and  selling  a  patented  improvement,  or  in  its  extensive  and  protracted  use,  with- 
out palliation  or  excuse,  evidence  of  an  established  royalty  or  license  will,  in  an 
action  at  law,  undoubtedly  furnish  the  true  measure  of  damages;*®  but  where 
the  use  is  a  limited  one,  and  for  a  brief  period,  the  arbitrary  and  unqualified  ap- 
plication of  that  rule  is  erroneous.**  In  order  that  a  royalty  may  be  accepted  as 
a  measure  of  damages  against  an  infringer,  who  is  a  stranger  to  the  license  es- 
tablishing it,  it  must  be  paid  or  secured  before  the  infringement  complained  of; 
it  must  be  paid  by  such  a  number  of.  persons  as  to  indicate  a  general  acquies- 


to  apply  the  descriptions  to  the  subject 
matter,  and  the  court  is  able  from  mere 
comparison  to  comprehend  what  are  the 
inventions  described  in  each  patent  and 
from  such  comparison  to  determine  the 
question  of  infringement  or  no  infringe- 
ment, that  question  becomes  one  of  law 
which  may  be  determined  on  writ  of  error. 
Singer  Mfg.  Co.  v,  Cramer,  192  U.  S.  265, 
275,  48  L.  Ed.  437,  citing  Heald  v.  Rice, 
104  U.  S.  737,  26  L.  Ed.  910;  Market  St. 
Cable  R.  Co.  v,  Rowley,  155  U.  S.  621, 
625,  39  I^.   Ed.  284. 

14.  Term  for  which  damages  are  to  be 
estimated.— The  Suffolk  Co.  v.  Hayden,  3 
Wall,  315,  18  L.  Ed.  76;  Livingston  v. 
Woodworth,  15  How.  546,  14  L.  Ed.  809. 

15.  Measure  of  damages. — Coupe  v. 
Roycr,  155  U.  S.  565,  582,  39  L.  Ed.  263; 
Birdsall  v.  Coolidge,  93  U.  S.  64,  68,  23  L. 
£d.  802;  Cincinnati,  etc..  Gas  Illuminating 
Co.  V.  Western,  etc.,  Co.,  152  U.  S.  200, 
205,  38  L.  Ed.  411. 

16.  Infringement  as  to  part  of  device. 
—Seymour  v.  McCormick,  16  How.  480, 
14  L.  Ed.  1024. 

17.  Actual  not  speculative  damages. — 
Seymour  v.  McCormick,  16  How.  480,  14 
L  Ed.  1024;  Cincinnati,  etc.,  Gas  Illumi- 
nating Co.  V.  Western,  etc.,  Co.,  152  U. 
S.  200,  205,  38  L.   Ed.  411. 

18.  Royalties  received  by  infringer  as 
measure  of  damages. — Philp  v.  Nock,  17 
Wall.  460,  21  L.  Ed.  679;  Seymour  v.  Mc- 
Cormick, 16  How.  480,  490,  14  L.  Ed.  1024; 
Livingston  v.  Woodworth,  15  How.  546, 
560,  14  I^.  Ed.  809;  Dean  v.  Mason,  20 
How.  198,  213,  15  L.  Ed.  878;  Black  v. 
Thome,  ill  U.  S.  122,  28  L.  Ed.  372; 
Birdsall  z/.  Coolidge,  93  U.  S.  64,  23  L. 
Ed.  802;  Tilghman  v.  Proctor,  125  U.  S. 
W6,  31  L.  Ed.  664;  Packet  Co.  v.  Sickles, 
W  Wall.  611,  619,  22  L.  Ed.  203;   Burdell 


V.  Denig,  92  U.  S.  716,  23  L.  Ed.  764;  New 
York  City  v.  Ransom,  23  How.  487,  16  L. 
Ed.  515:  Clark  v.  Wooster,  119  U.  S.  322, 
30  L.  Ed.  392;  Root  v.  Railway  Co.,  105 
U.  S.  189.  26  L.  Ed.  075;  Rude  v.  West- 
cott,  130  U.  S.  152,  32  L.  Ed.  888. 

It  is  a  general  rule  in  patent  causes, 
that  established  license  fees  are  the  best 
measure  of  damages  that  can  be  used. 
There  may  be  damages  beyond  this,  such 
as  the  expense  and  trouble  the  plaintiff 
has  been  put  to  by  the  defendant;  and 
any  special  inconvenience  he  has  suffered 
from  the  wrongful  acts  of  the  defendant; 
but  these  are  more  properly  the  subjects 
of  allowance  by  the  court,  under  the  au- 
thority given  to  it  to  increase  the  dam- 
ages. Clark  V.  Wooster,  119  U.  S.  322, 
326,   30  L.   Ed.  392. 

The  reasoA  for  this  rule  is  still  stronger 
when  the  use  of  the  patented  invention 
has  been  with  the  consent  of  the  patentee, 
express  or  implied,  without  any  rate  of 
compensation  fixed  by  the  parties.  Packet 
Co.  V.  Sickles,  19  Wall.  611,  612,  22  L.  Ed. 
203. 

19.  Limited  use  of  patent  or  short  period 
of  infringement — Birdsall  v.  Coolidge,  93 
U.  S.  64,  70,  23  L.  Ed.  802;  Packet  Co.  v. 
Sickles,  19  Wall.  611,  617,  22  L.  Ed.  203; 
Burdell  v.  Denig,  92  U.  S.  716,  23  L.  Ed. 
764;  The  Suffolk  Co.  v.  Hayden,  3  Wall. 
315,   320,  18   L.   Ed.   76. 

Where  an  inventor  finds  it  profitable  to 
exercise  his  monopoly  by  selling  licenses 
to  make  or  use  his  improvement,  he  has 
himself  fixed  the  average  of  his  actual 
damage,  when  his  invention  has  been  used 
without  his  license.  If  he  claims  anything 
above  that  amount,  he  is  bound  to  sub- 
stantiate his  claim  by  clear  and  distinct 
evidence.  Seymour  v.  McCormick,  16 
How.   480,   489,   14   L.    Ed.   1024. 
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cence  in  its  reasonableness  by  those  who  have  occasion  to  use  the  invention;   and 

it  must  be  uniform  at  the  places  where  the  licenses  are  issued.^o 

dd.    Profits  of  Defendant, — In  an  action  at  law  the  profits  which  the  other 

party  might  have  made  is  not  the  primary  or  controlling  measure  of  damages.** 

It  is  only  where,  from  the  peculiar  circumstances  of  the  case,  no  other  rule  can 

be   found,  that  the  defendant's  profits  become  the  criterion  of  the  plaintiff's 
loss.22 

ee.  Damages  Paid  by  Other  Infringers. — A  payment  of  any  sum  in  settle- 
ment of  a  claim  for  an  alleged  infringement  cannot  be  taken  as  a  standard  to 
measure  the  value  of  the  improvements  patented,  in  determining  the  damages 
sustained  by  the  owners  of  the  patent  in  other  cases  of  infringement.*^ 

ff.  Province  of  Court  and  Jury. — What  a  patentee  would  have  made,  if  the 
infringer  had  not  interfered  with  his  rights,  is  a  question  of  fact  and  not  "a 
judgment  of  law."** 

(b)  Elements — ^aa.  Damages  Accruing  before  Date  of  Reissue. — ^A  patentee 
claiming  under  a  reissued  patent  cannot  recover  damages  for  infringements 
committed  antecedently  to  the  date  of  his  reissue.** 

bb.  Deductions  Made  in  Selling  Price  to  Meet  That  of  Infringers, — ^The 
plaintiflF  may  recover  loss  sustained  by  him  by  being  compelled  to  lower  his 
prices  to  compete  with  the  defendant.*®  But  he  must  show  that  the  reduction 
was  due  to  the  acts  of  the  defendant,  or  to  what  extent  it  was  due  to  such  acts.*^ 

cc.  Counsel  Pees. — Counsel  fees  of  the  plaintiflF  are  not  recoverable.*® 


20.  Rude  V.  Westcott,  130  U.  S.  152, 
165,  32  L.  Ed,  888. 

Sales  of  licenses,  made  at  periods  3rears 
apart,  will  not  establish  any  rule  on  the 
subject  and  determine  the  value  of  the 
patent.  Like  sales  of  ordinary  goods,  they 
must  be  common,  that  is,  of  frequent  oc- 
currence, to  establish  such  a  market  price 
for  the  article  that  it  may  be  assumed  to 
express  with  reference  to  all  similar  ar- 
ticles, their  salable  value  at  the  place 
designated.  Rude  v.  Westcott,  130  U.  S. 
162,  165,  32  L.   Ed.  888. 

21.  Profits  as  measure  of  damages  in 
action  at  law.^Packet  Co.  v.  Sickles,  19 
Wall.  611,  617,  22  L.  Ed.  203;  Burdell  v. 
Denig,  92  U.  S.  716,  720,  23  L.  Ed.  764; 
Seymour  v.  McCormick,  16  How.  480,  490, 
14  L.  Ed.  1024. 

When  he  has  himself  established  the 
market  value  of  his  improvement,  as  sepa- 
rate and  distinct  from  the  other  machinery 
with  which  it  is  connected,  he  can  have 
no  claim  in  justice  or  equity  to  make  the 
profits  of  the  whole  machine  the  measure 
of  his  demand.  Seymour  v.  McCormick, 
16   How,   480,  490,  14  L.   Ed.  1024. 

22.  Seymour  v.  McCormick,  16  How. 
480,  490,  14  L.  Ed.  1024;  Burdell  v.  Denig, 
92  U.  S.  716,  720,  23  L.  Ed.  764;  Packet 
Co.  V.  Sickles,  19  Wall.  611,  617,  22  L.  Ed. 
203. 

28.  Damages  paid  by  other  infringers 
to  settle  claim. — Rude  v.  Westcott,  130  U. 
S.  152,  164,  32  L.  Ed.  888;  Comely  v. 
Marckwald,  131  U.  S.  159,  161,  33  L.  Ed. 
117. 

Many  considerations  other  than  the 
value  of  the  improvements  patented  may 
induce  the  payment  in  such  cases.  The 
avoidance  of  the  risk  and  expense  of  liti- 
gation will  always  be  a  potential  motive 


for  a  settlement.     Rude  v.  Westcott,  130 
U.  S.  152,  32  L.   Ed.   888. 

24.  Amount  of  damage  a  question  of 
fact. — Seymour  v.  McCormick,  16  How. 
480,  14  L.  Ed.  1024;  Cincinnati,  etc..  Gas 
Illuminating  Co.  v.  Western,  etc.,  Co.,  152 
U.  S.  200,  205,  38  L.  Ed.  411. 

25.  Damages  accruing  before  reissue* — 
Agawam  Co.  v.  Jordan,  7  Wall.  583,  19  1^ 
Ed.  177. 

26.  Loss  due  to  reductions  made  to  meet 
defendant's  price. — Boesch  v.  Graff,  133  U. 
S.  697,  706,  33  L.  Ed.  787;  Comely  v. 
Marckwald,  131  U.  S.  159,  33  L.  Ed.  117  r 
Yale  Lock  Mfg.  Co.  v.  Sargent,  117  U. 
S.  373,  29  L.  Ed.  950. 

This  is  the  subject  of  an  award  of  dam- 
ages, although  the  defendant  may  have 
made  no  profits  and  the  plaintiff  may  have 
had  no  established  license  fee.  Yale 
Lock  Mfg.  Co.  V.  Sargent,  117  U.  S.  536, 
29  L.  Ed.  954. 

Where  the  patentee  granted  no  licenses, 
and  had  no  established  license  fee,  but 
supplied  the  demand  himself,  and  was  able 
to  do  so,  an  enforced  reduction  of  price 
is  a  proper  item  of  damages,  if  proven  by 
satisfactory  evidence.  Boesch  v.  Graff, 
133  U.  S.  697,  705,  33  L.  Ed.  787;  Yale 
Lock  Mfg.  Co.  V.  Sargent,  117  U.  S.  536, 
29  L   Ed   954 

27.  Boesch  z'.  Graff,  133  U.  S.  697,  706, 
33  L.  Ed.  787,  citing  Comely  v.  Marck- 
wald, 131  U.  S.  159,  33  L.  Ed.  117. 

28.  Counsel  fees. — Philp  v.  Nock,  IT 
Walk  460,  21  L.  Ed.  679;  Day  v.  Wood- 
worth,  13  How.  363,  372,  14  L.  Ed.  182; 
Teese  v.  Huntingdon,  23  How.  2,  9,  16  L. 
Ed.  479;  Parks  v.  Booth,  102  U.  S.  96,  26 
L.  Ed.  54. 

Counsel  fees  cannot  be  included  in  the 
verdict,  and  an  instruction  which  directed 
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(c)  Evidence — aa.  Necessity  of  Proving  Damages, — Actual  damages  must  be 
actually  proved,  and  cannot  be  assumed  as  a  legal  inference,  from  any  facts 
which  amount  not  to  actual  proof  of  the  fact.^o 

bb.  Burden  of  Proof. — In  an  action  for  the  infringement  of  letters-patent, 
damages  must  be  proved,  and  the  burden  of  proof  is  upon  the  complainant.^^ 

cc.  Admissibility, — In  cases  where  there  is  no  established  patent  or  license  fee, 
general  evidence  may  be  resorted  to  in  order  to  get  at  the  measure  of  dam- 
ages.^i  Evidence  of  the  utility  and  advantage  of  the  invention  over  the  old 
modes  or  devices  that  had  been  used  for  working  out  similar  results  is  com- 
petent and  appropriate* 2 

(d)  Jury  Must  Find  Actual  Damages, — Juries,  in  an  action  at  law  for  the 
mfringement  of  a  patent,  are  required  to  find  the  actual  damages  sustained  by 
the  plaintiff  in  consequence  of  the  unlawful  acts  of  the  defendant.** 

(e)  Power  of  Court  to  Increase  Damages, — Power  is  given  to  the  court  in  a 
suit  for  infringement  to  enter  judgment  for  any  sum  above  the  amount  of  the 
verdict,  not  exceeding  three  times  the  amount  of  the  same,  together  with  costs.** 
The  allowance  of  an  increase  of  damages  in  suit  for  infringement  under  the 
statute  is  a  matter  which  rests  somewhat  in  the  discretion  of  the  court,  and 
the  supreme  court  will  not  be  inclined  to  disturb  its  finding  upon  this  point, 
unless  the  evidence  clearly  demands  it.*' 

(f)  Excessive  Damages, — ^The  case  must  be  a  very  extreme  one  to  authorize 
a  reversal  on  account  of  excessive  damages  for  infringement,  where  the  true 
rule  was  given  by  the  court  in  its  .charge.*® 

(g)  Mitigation  of  Damages. — Absence  of  knowledge  of  existence  of  patent  by 
infringer  may  be  shown  in  mitigation  though  not  in  exoneration.*'' 

b.  Recoifcry  of  Profits  in  Suits  in  Equity — (1)  Right  to  Recover — (a)  Gen- 
eral  Rule. — In  a  suit  in  equity  for  infringement,  the  patentee  is  entitled  to  re- 


thc  jury  to  award  to  the  plaintiff  "such 
sum  as  they  should  find  to  be  required  to 
remunerate  him  for  the  loss  sustained  by 
the  wrongfful  act  of  the  defendants,  and 
to  reimburse  him  for  all  such  expenditures 
as  have  been  necessarily  incurred  by  him 
in  order  to  establish  his  right/'  was  held 
to  be  erroneous  as  too  broad  and  vague, 
and  as  tending  to  lead  the  jury  to  suppose 
that  it  was  their  duty  to  allow  counsel 
fees  and  •  perhaps  other  charges  and  ex- 
penditures equally  inadmissible.  Philp  v. 
Xock,  17  Wall.  460,  21  L.  Ed.  679. 

99.  Necessity  of  proving  damages. — 
Seymour  v.  McCormick,  16  How.  480,  490, 
14  L.  Ed.  1024;  Cincinnati,  etc.,  Gas 
Illuminating  Co.  v.  Western,  etc.,  Co.,  152 
U.  S.  200,  205,  38  L.  Ed.  411;  New  York 
City  V.  Ransom,  23  How.  487,  16  L.  Ed. 
515;  Philp  V,  Nock,  17  Wall.  460,  21  L. 
Ed  679. 

In  an  action  for  damages  for  the  in- 
fringement of  a  patent  right,  the  plaintiff 
must  furnish  some  data  by  which  the  jury 
may  estimate  the  actual  damages.  If  he 
rests  his  case  after  merely  proving  an 
infringement  of  his  patent,  he  may  be  en- 
Utled  to  nominal  damages  but  no  more. 
New  York  City  v.  Ransom,  23  How.  487, 
16  L  Ed.  515. 

90.  Borden  of  proving  damages. — 
Blake  v.  Robertson,  94  U.  S.  728,  24  L. 
Ed.  245;  New  York  City  v.  Ransom,  23 
How.  487,  16  L.  Ed.  515;  Tones  v.  More- 
wad,  1  Wall.  155,  17  L.  Ed.  662;  Seymour 

9  U  8  Enc— 2r) 


V.    McCormick,   16   How.   480,   14   L.    Ed. 
1024. 

81.  Evidence  in  absence  of  established 
license  fee. — The  Suffolk  Co.  v.  Hayden,  3 
Wall.  315,  18  L.  Ed.  76;  Packet  Co.  v. 
Sickles,  19  Wall.  611,  617,  22  L.  Ed.  203. 

82.  Utility  and  advantages  of  machine. 
—The  Suffolk  Co.  v.  Hayden,  3  Wall.  315, 
18  L.   Ed.  76. 

88.  Jury  to  find  actual  damages. — Bird- 
sail  V.  Coolidge,  93  U.  S.  64,  23  L.  Ed.  802; 
Tilghman  v.  Proctor,  125  U.  S.  136,  31  L. 
Ed.  664;  Tecse  v.  Huntingdon,  23  How.  2, 
9,  16  L.  Ed.  479;  Day  v.  Woodworth,  13 
How.  363,  372,   14   L.   Ed.   182. 

84.  Judgment  for  triple  damages. — 
Birdsall  v.  Coolidge,  93  U.  S.  64,  23  L.  Ed. 
802;  Teese  v.  Huntingdon,  23  How.  2,  9, 
16  L.  Ed.  479;  Tilghman  v.  Proctor,  125  U. 
S.  136,  31  L,.  Ed.  664;  Day  v.  Woodworth, 
13    How.   363,  372,   14   L.    Ed.   182. 

86.  Reversal  of  allowance  of  increase. — 
Sessions  v.  Romadka,  145  U.  S.  29,  36  L. 
Ed.   609. 

86.  Excessive  damages. — Hogg  v.  Emer- 
son, 11   How.  587,  607,  13  L.  Ed.  824. 

87.  Ignorance  of  patented  device  aa 
mitigating  damages* — Hogg  v.  Emerson, 
11    How.  ^587,  607,   13   L.  Ed.   824. 

A  patentee,  whose  patent  right  has  been 
violated,  may  recover  damages  for  such 
infringement  for  the  time  which  inter- 
vened between  the  destruction  of  the  pat- 
ent office  by  fire,  in  1836,  and  the  restora- 
tion of  the  records  under  the  act  of  March 
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cover  the  profits  that  have  been  actually  realized  by  the  defendant  from  the 
use  of  his  invention.^® 

(b)  Prafits  Due  to  Unpatented  Features  of  Device. — Profits  due  to  elements 
not  patented,  which  entered  into  the  composition  of  the  patented  article,  may 
sometimes  be  allowed.^* 

(c)  Where  Patent  Does  Not  Contribute  to  Profits, — ^Though  the  defendant's 
general  business  be  ever  so  profitable,  if  the  use  of  the  invention  has  not  con- 
tributed to  the  profits,  none  can  be  recovered.*^ 

(d)  Where  Defendants  Business  Unprofitable. — If  the  defendant  gained  an 
advantage  by  using  the  plaintiff's  invention,  that  advantage  is  the  measure  of 
the  profits  to  be  accounted  for,  even  if  from  other  causes  the  business  in  which 
that  invention  was  employed  by  the  defendant  did  not  result  in  profits.  If, 
for  example,  the  unauthorized  use  by  the  defendant  of  a  patented  process  pro- 
duced a  definite  saving  in  the  cost  of  manufacture,  he  must  account  to  the 


3,  1837.  Hogg  V.  Emerson,  6  How.  437, 
12   L.   Ed.  505. 

88.  Profits  recoverable. — Keystone  Mfg. 
Co.  V.  Adams,  151  U.  S.  139,  146,  38  L. 
Ed.  103;  Stevens  v.  Gladding,  17  How. 
447,  455,  15  L.  Ed.  155;  Belknap  v,  Schild, 
161  U.  S.  10,  25,  40  L.  Ed.  599;  Eliza- 
beth V.  Pavement  Co.,  97  U.  S.  126,  24 
L.  Ed.  1000;  Mo  wry  v,  Whitney,  14  Wall. 
620,  20  L.  Ed.  860;  Sessions  v.  Romadka, 
145  U.  S.  29,  45,  36  L.  Ed.  609;  Birdsall 
V.  Coolidge,  93  U.  S.  64,  69,  23  L.  Ed. 
802;  Marsh  v.  Seymour,  97  U.  S.  348,  24  L. 
Ed.  963;  Root  v.  Railway  Co.,  105  U.  S. 
189,  214,  215,  26  L.  Ed.  975,  above  cited; 
Manufacturing  Co.  v.  Cowing,  105  U.  S. 
253,  26  L.  Ed.  987;  Garretson  v,  Clark, 
111  U.  S.  120,  28  L.  Ed.  371;  Black  v. 
Thome,  111  U.  S.  122,  28  L.  Ed.  372; 
Birdsell  v.  Shaliol,  112  U.  S.  485,  488, 
28  L.  Ed.  768;  Thomson  v.  Wooster,  114 
U.  S.  104,  29  L.  Ed.  105;  Tilghman  v. 
Proctor,  125  U.  S.  136,  148,  31  L.  Ed.  664; 
Livingston  v.  Woodworth,  15  How.  546,  14 
L.  Ed.  809;  Dean  v.  Mason,  20  How.  198, 
15  L.  Ed.  878;  Rubber  Co.  v.  Goodyear, 
9  Wall.  788,  19  L.  Ed.  566;  Little- 
field  V.  Perry,  21  Wall.  205,  229,  22 
L.  Ed.  577;  Mason  v.  Graham,  23  Wall. 
261.  23  L.  Ed.  86;  The  Tremolo  Patent, 
23  Wall.  518,  23  L.  Ed.  97;  Cawood  Patent, 
94  U.  S.  695,  24  L.  Ed.  238;  Mevs  v. 
Conover,  October  Term,  1876,  11  Pat.  Off. 
Gaz.  1111;  Root  v.  Railway  Co.,  106  U.  S. 
189,  26  L.   Ed.  975. 

The  right  to  an  account  of  profits  is 
incident  to  the  right  to  an  injunction  in 
copy  and  patent  right  cases.  Stevens  v. 
Gladding,  17  How.  447,  455,  15  L.  Ed. 
155. 

Reason  for  rule. — The  reasons  that  have 
led  to  the  adoption  of  this  rule  are,  that 
it  comes  nearer  than  any  other  to  doing 
complete  justice  between  the  parties;  that 
in  equity  the  profits  made  by  the  in- 
fringer of  a  patent  belong  to  the  natentee 
and  not  to  the  infringer;  and  that  it  is 
inconsistent  with  the  ordinary  principles 
and  practice  of  courts  of  chancery,  either, 
on  the  one  hand,  to  permit  the  wrongdoer 


to  profit  by  his  own  wrong,  or,  on  the 
other  hand,  to  make  no  allowance  for 
the  cost  and  expense  of  conducting  his 
business,  or  to  undertake  to  punish  him 
by  obliging:  him  to  pay  more  than  a  fair 
compensation  to  the  person  wronged. 
Tilghman  v.  Proctor,  125  U.  S.  136,  145, 
31    L.    Ed.    664. 

89.  Profits  due  to  unpatented  element 
of  device. — Rubber  Co,  v,  Goodyear,  9 
Wall.  78«,  19.  L.  Ed.  566,  where  it  was 
held  that  such  profits  were  inproperly 
allowed. 

40.  Where  patent  did  not  contribute  to 
profits. — Livingston  v.  Woodworth,  15 
How.  546,  559,  14  L.  Ed.  809;  Elizabeth 
V.  Pavement  Co.,  97  U.  S.  126,  139,  24 
L.  Ed.  1000;  Root  V.  Railway  Co.,  105  U. 
S.  189,  202,  26  L.  Ed.  975;  Cawood  Patent, 
94  U.  S.  695,  24  L.  Ed.  238;  Mowry  v. 
Whitney,  14  Wall.  434,  20  L.  Ed.  858; 
Belknap  v.  Schild,  161  U.  S.  10,  25,  40  L. 
Ed.  599;  Keystone  Mfg.  Co.  v.  Adams, 
151  U.  S.  139,  147,  38  L.  Ed.  103. 

"In  a  suit  in  equity  for  the  infringement 
of  a  patent,  the  ground  upon  which  profits 
are  recovered  is  that  they  are  the  benefits 
which  have  accrued  to  the  defendants 
from  their  wrongful  use  of  the  plaintiff's 
invention,  and  for  which  they  are  liable, 
ex  aequo  et  bono,  to  the  like  extent  as  a 
trustee  would  be  who  had  used  the  trust 
property  for  his  own  advantage.  The  de- 
fendants, in  any  such  suit,  are  therefore 
liable  to  account  for  such  profits  only 
as  have  accrued  to  themselves  from  the  use 
of  the  invention,  and  not  for  those  which 
have  accrued  to  another,  and  in  which 
they  have  no  participation.  Elizabeth  v. 
Pavement  Co.,  97  U.  S:  126,  138,  140,  24 
L.  Ed.  1000;  Root  V.  Railway  Co.,  105  U. 
S.  189,  26  L.  Ed.  975;  Tilghman  v.  Proctor, 
125  U.  S.  136,  144,  148,  31  L.  Ed.  664; 
Keystone  Mfg.  Co.  v.  Adams,  151  U.  S. 
139,  147,  38  L.  Ed.  103;  Coupe  v.  Royer, 
155  U.  S.  565,  583,  39  L.  Ed.  263."  Belknap 
V.  Schild,  161  U.  S.  10,  25,  40  L.  Ed.  599. 

In  Elizabeth  v.  Pavement  Co.,  97  U.  S. 
126,  138,  24  L.  Ed.  1000,  a  suit  in  equity 
for  the  infringement  of  a  patent  for  an 
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patentee  for  the  amount  so  saved.  This  application  or  corollary  of  the  gen- 
eral rule  is  as  well  established  as  the  rule  itself.*^  And  compensatory  dam- 
ages for  the  infringement  of  letters-patent  may  be  allowed  in  equity,  although 
the  business  of  the  infringer  was  so  improvidently  conducted  as  to  3deld  no 
substantial  profits.** 

(e)  Recovery  by  Assignee. — No  stipulations  between  a  patentee  and  his  as- 
signee, as  to  royalty  to  be  charged,  can  prevent  the  latter  from  recovering  from 
an  infringer  the  whole  profits  realized  by  reason  of  the  infringement.** 

(2)  Amount  Recoverable — a.  Actual,  Not  Possible,  Profits. — The  infringer 
is  liable  for  actual,  not  for  possible,  gains.  The  profits,  therefore,  which  he 
must  account  for  are  not  those  which  he  might  reasonably  have  made,  but  those 
which  he  did  make,  by  the  use  of  the  plaintiff's  invention.** 

(b)  Profits  Must  Be  Fruits  of  Invention, — In  the  ascertainment  of  profits 
made  by  infringer,  the  profits  are  not  all  he  made  in  the  business  in  which  he 
used  the  invention,  but  they  are  the  worth  of  the  advantage  he  obtained  by 
such  use:  or,  in  other  words,  they  are  the  fruits  of  that  advantage.*^ 


improvement  in  wooden  pavements  was 
brought  against  a  city,  as  well  as  against 
the  contractor  who  had  laid  down  the 
pavements.  It  being  shown  that  the  city 
had  made  no  profits  from  the  use  of  the 
invention,  but  that  the  contractor  had,  the 
court  h'eld  that  profits  could  be  recovered 
against  the  contractor  only,  and  not 
against  the  city. 

41.  Where  defendant's  business  as  a 
whole  unprofitable. — ^Tilghman  v.  Proctor, 
125  U.  S.  136,  146,  31  U  Ed.  664;  Mowry 
V.  Whitney,  14  Wall.  434,  20  L.  Ed.  858; 
Cawood  Patent,  94  U.  S.  696,  24  L-  Ed. 
238;  Elizabeth  v.  Pavement  Co.,  97  U.  S. 

126,  138,  24  L.  Ed.  1000;  Marsh  v.  Sey- 
mour, 97  U.  S.  348,  24  L.  Ed.  963;  Sessions 
r.  Romadka,  145  U.  S.  29,  48,  36  L.  Ed. 
609;  Birdsall  v.  Coolidge,  93  U.  S.  64,  23 
U  Ed.  802;  Root  r.  Railway  Co.,  105  U.  S. 
189,    202,   26    L.    Ed.    975. 

42.  Damages  of  a  compensatory  char- 
acter^-16  Stat.  206;  Rev.  Stat.,  §  4921; 
Birdsall  v,  Coolidge,  93  U.  S.  64,  23  L. 
Ed.  802;  Marsh  v.  Seymour,  97  U.  S.  348, 
noo,  24  L.  Ed.  963. 

48.  Assignee  may  recover  full  profits, 
though  rojndties  limited  .by  contracts — 
Elizabeth  v.  Pavement  Co.,  97  U.  S.  126, 

127,  24  L.  Ed.  1000. 

44.  Actual  not  possible  gains. — ^Tilgh- 
man  v.  Proctor.  125  U.  S.  136.  31  L.  Ed. 
664;  Keystone  Mfg.  Co.  v.  Adams,  151  U. 
S.  139.  148,  38  L.  Ed.  103;  Birdsall  v, 
Coolidge,  93  U.  S.  64,  68,  23  L.  Ed.  802; 
Coupe  V.  Royer,  155  U.  S.  565,  583,  39 
L.  Ed.  263;  Livingston  v.  Woodworth,  15 
How.  546,  14  L.  Ed.  809;  The  Suffolk  Co. 
r.  Hayden.  3  Wall.  315,  18  L.  Ed.  76;  Root 
r.  Railway  Co..  105  U.  S.  189,  26  L.  Ed. 
9T5;  Dean  v.  Mason,  20  How.  198,  15  L. 
Kd.  878;  Rubber  Co.  v.  Goodyear,  9  Wall. 
788.  19  L.  Ed.  566;  Mowry  v.  Whitney,  14 
Wall.  620,  20  L.  Ed.  860;  Packet  Co  v. 
Sickles,  19  Wall  611,  22  L.  Ed.  203;  Bur- 
dell  V.  Denig,  92  U.  S.  716,  23  L.  Ed.  764; 
Littlefield  v.  Perry,  21  Wall.  205,  22  L. 
Ed.  577. 

In  suits  for  the  infringement  of  a  pat- 


ent right,  the  rule  of  damages  is  the 
amount  which  the  infringer  actually  real- 
ized in  profits,  not  what  he  might  have 
made  by  reasonable  diligence.  Dean  v. 
Mason.  20  How.   198,  15  Ed.  878. 

45.  Profits  derived  from  use  of  invention 
only  to  be  recovered. — Mowry  v.  Whitney, 
14  Wall  620,  651,  20  L.  Ed.  860;  Mevs  v. 
Conover,  131  U.  S.,  appx.  cxlii,  23  L.  Ed. 
1008;  Keystone  Mfg.  Co.  v.  Adams,  151 
U.  S.  139,  148,  38  L.  Ed.  103;  Tilghman 
V,  Proctor,  125  U.  S.  136,  146,  31  L.  Ed. 
664;  Cawood  Patent,  94  U.  S.  695,  24  L. 
Ed.  238;  Sessions  v.  Romadka,  145  U.  S. 
29,  46,  36  L.  Ed.  609;  Black  v.  Thorne,  111 
U.  S.  122,  124,  28  L.  Ed.  372;  Littlefield  v. 
Perry,  21  Wall.  205,  207,  22  L.  Ed.  577. 

In  other  words  the  fruits  of  the  ad- 
vantage which  he  derived  from  the  use  of 
that  invention,  over  what  he  would  have 
had  in  using  other  means  then  open  to  the 
public  and  adequate  to  enable  him  to  ob- 
tain an  equally  beneficial  result,  constitute 
the  measure  of  the  defendant's  liability  for 
profits,  and  if  there  was  no  such  ad- 
vantage in  his  use  of  the  plaintifFs  in- 
vention, there  can  be  no  decree  for  profits, 
and  the  plaintiffs  only  remedy  is  by  an 
action  at  law  for  damages.  Tilghman  v. 
Proctor,  125  U.  S.  136,  146,  31  L.  Ed.  664; 
Keystone  Mfg.  Co.  v.  Adams,  151  U.  S. 
139,  148,  38  L.   Ed.   103. 

In  Cawood  Patent,  94  U.  S.  695. 
710,  24  L.  Ed.  238,  the  defendant  made 
use  of  an  infringing  swage  block  for  the 
purpose  of  reforming  the  ends  of  railroad 
rails  which  had  become  exfoliated  by 
wear,  and  it  was  held  that  the  gain  in' 
mending  these  rails  by  the  use  of  the 
plaintiffs  device,  compared  with  the  cost 
of  mending  on  the  common  aovil,  and 
the  saving  in  fuel  and  labor,  were  the 
proper  measure  of  damages.  "They  had 
the  choice  of  repairing  them  on  the  com- 
mon anvil  or  on  the  complainant's  ma- 
chine. By  selecting  the  latter,  they  saved 
a  large  part  of  what  they  must  have  ex- 
pended in  the  use  of  the  former.  To  that 
extent    they    had    a    positive    advantage^ 
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(c)  Where  Entire  Profits  Due  to  Invention. — When  the  entire  profit  of  a 
business  or  undertaking  results  from  the  use  of  the  invention,  the  patentee 
will  be  entitled  to  recover  the  entire  profits.*® 

(d)  Sale  or  Use  of  Patented  Device  Alone. — Where  the  patented  invention 
is  for  a  new  article  of  manufacture,  which  is  sold  separately,  the  patentee  is 
entitled  to  damages  arising  from  the  manufacture  and  sale  of  the  entire  article.'*^ 

(e)  Sale  or  Use  of  Patented  Device  in  Connection  with  Other  Elements — 
aa.  General  Rule. — Where  a  patent  is  for  a  particular  part  of  an  existing  ma- 
chine, it  is  not  sufficient  to  ascertain  the  profits  on  the  whole  machine,  but  it 
must  be  shown  what  portion  of  the  profits  is  due  to  the  particular  invention 
secured  by  the  patent  in  suit.*®     Where  the  infringing  device  has  been  sold  by 


growing  out  of  their  invasion  of  complain- 
ant's patent."  Sessions  v.  Romadka,  145 
U.  S.  29,  46,  36   L.  Ed.  609. 

46.  Entire  profits  of  defendants  derived 
from  patent. — Elizabeth  v.  Pavement  Co., 
97  U.  S.  126,  139,  24  L.  Ed.  1000;  Rubber 
Co.  V.  Goodyear,  9  Wall.  788,  19  L.  Ed. 
666;  Root  v.  Railway  Co.,  105  U.  S.  189, 
26  L.  Ed.  975;  Garretson  v.  Clark,  111  U. 
S.  120,  28  L.  Ed.  371;  Hurlbut  v.  Schillinger, 
130  U.  S.  456,  472,  32  L.  Ed.  1011;  Crosby, 
etc.,  Valve  Co.  v.  Consolidated,  etc..  Valve 
Co.,    141    U.    S.    441,    454,    35    L.    Ed.    809. 

The  entire  profits  made  by  the  defendant 
by  the  laying  by  him  of  concrete  flagging 
according  to  plaintiffs  patent  is  properly 
allowed  to  the  plaintiff  where  it  clearly 
appears  that  the  defendant's  flagging  de- 
rived its  entire  value  from  the  use  of  the 
plaintifFs  invention,  and  that  if  it  had 
not  been  laid  in  that  way  it  would  not 
have  been  laid  at  all.  Hurlbut  v.  Schil- 
linger, 130  U.  S.  456,  471,  32  L.  Ed.  1011. 

In  a  suit  for  infringement,  where  the 
defendant  used  the  plaintiffs  invention  in 
connection  with  his  own,  but  the  patented 
improvements  of  the  defendant  only  em- 
bodied the  form  in  which  he  clothed  the 
plaintiff's  invention,  which  was  really  the 
life  of  the  defendant's  device,  and  without 
which  it  was  worthless,  and  there  is  no 
evidence  that  anything  patented  by  the 
defendant  gave  any  advantage  in  selling 
the  device,  the  defendant  is  not  entitled  to 
be  allowed  for  profits  accruing  from  the 
improvement  of  his  own  invention  in  con- 
nection with  those  of  the  plaintiff.  Crosby, 
etc.,  Valve  Co.  v.  Consolidated,  etc.,  Valve 
Co.,  141  U.  S.  441,  35  L.  Ed.  809. 

47.  Sale  of  device  by  defendant  as  en- 
tirety- — Manufacturing  Co.  v.  Cowing,  105 
U.  S.  253,  26  L.  Ed.  987;  Hurlbut  v.  Schil- 
linger, 130  U.  S.  456,  32  L.  Ed.  1011; 
Crosby,  etc..  Valve  Co.  v.  Consolidated, 
etc.,  Valve  Co.,  141  U.  S.  441,  35  L.  Ed. 
809;  Warren  v.  Keep,  155  U.  S.  265,  268, 
39    L.    :5d.    144. 

48.  Sale  of  patented  device  in  connection 
with  other  devices  or  as  part  of  machine. 
—Warren  v.  Keep,  155  U.  S.  265,  269, 
39  L.  Ed.  144;  Mowry  v.  Whitney,  14 
Wall.  620,  20  L.  Ed.  860;  Littlefield  v. 
Perry,  21  Wall.  205,  22  L,.  Ed.  577;  Gar- 
retson V.  Clark,  111  U.  S.  120,  28  L.   Ed. 


371;  Keystone  Mfg.  Co.  v.  Adams,  151  U. 
S.  139,  148,  38  L.  Ed.  103;  Blake  v. 
Robertson,  94  U.  S.  728,  24  L.  Ed.  245; 
Dobson  V,  Hartford  Carpet  Co.,  114  U.  S. 
439,  29  L.  Ed.  177;  Sessions  v.  Romadka, 
145  U.  S.  29,  45,  36  L.  Ed.  609;  Dobson 
V.  Dornan,  118  U.  S.  10,  17,  30  L.  Ed.  63; 
Tilghman  v.  Proctor,  125  U,  S.  136,  31  L. 
Ed.  664;  McCreary  v.  Pennsylvania  Canal 
Co.,  141  U.  S.  459,  35  L.  Ed.  817;  Seymour 
V.  McCormick,  16  How.  480,  14  L-  Ed. 
1024;  Elizabeth  v.  Pavement  Co.,  97  U.  S. 
126,  24  L.  Ed.  1000;  Manufacturing  Co. 
V.  Cowing,  105  U.  S.  253,  255,  26  L.  Ed. 
987;  Rubber  Co.  v.  Goodyear,  9  Wall.  788, 
19  L.  Ed.  566. 

"Where  the  infringed  device  was  a  por- 
tion only  of  defendant's  machine,  which 
embraced  inventions  covered  by  patents 
other  than  that  for  the  infringement  of 
which  the  suit  was  brought,  in  the  absence 
of  proof  to  show  how  much  of  that  profit 
was  due  to  such  other  patents,  and  how 
much  was  a  manufacturer's  profit,  the 
complainant  is  entitled  to  nominal  dam- 
ages only.  Seymour  v.  McCormick,  IS 
How.  480,  14  L.  Ed.  1024;  Rubber  Co.  v. 
Goodyear,  9  Wall.  788,  19  L.  Ed.  566; 
Mowry  v.  Whitney,  14  Wall.  620,  20  L- 
Ed.  860;  Elizabeth  v.  Pavement  Co..  97 
U.  S.  126,  24  L.  Ed.  1000."  Keystone  Mfgr. 
Co.  V.  Adams,  151  U.  S.  139,  147,  38  L-  Ed. 
103. 

Where  no  license  fee  charged  by  the 
complainant  was  shown,  although  it  ap- 
peared that  he  made  a  profit  of  forty  dol- 
lars per  inch  on  the  width  of  the  jaws 
of  the  machines  sold  by  him,  but  they  em- 
braced inventions  covered  by  patents  other 
than  that  for  the  infringement  of  which 
this  suit  was  brought,  it  was  held  that, 
in  the  absence  of  proof  to  show  how  much 
of  that  profit  was  due  to  such  other  pat- 
ents, and  how  much  was  a  manufacturer's 
profits,  he  is  entitled  to  nominal  damages 
only  against  the  respondent.  Blake  v, 
Robertson,  94  U.  S.  728,  24  L.  Ed.  245. 

"The  rule  requiring  that  the  profits  aris- 
ing from  the  patented  features  must  be 
separated  from  those  arising  from  the  un- 
patented features  has  little  application  in  a 
case  where  every  feature  is  patented." 
Warren  v.  Keep,  155  U.  S.  265,  269,  39 
L.   Ed.   144. 

Design  patents. — ^The  rule  in  question  is 
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the  defendant  both  separately  and  with  attachments,  regard  should  be  had,  in 
ascertaining  his  profits  upon  those  sold  with  attachments,  to  his  profits  upon 
those  sold  separately,  rather  than  to  the  aggregate  profits  made  by  him  upon 
the  device  and  attachment  combined.'*® 

bb.  Patented  Improvements. — There  is  no  doubt  of  the  general  principle  that 
in  estimating  the  profits  the  defendant  has  made  by  the  use  of  the  plaintiff's 
device,  where  such  device  is  a  mere  improvement  upon  what  was  known  be- 
fore, and  was  open  to  the  defendant  to  use,  the  plaintiff  is  limited  to  such 


even  more  applicable  to  a  patent  for  a 
design  than  to  one  for  mechanism.  A 
design  or  pattern  in  ornamentation  or 
shape  appeals  only  to  the  taste  through 
the  eye,  and  is  often  a  matter  of  evanes- 
cent caprice.  The  article  which  embodies  it 
is  not  necessarily  or  generally  any  more 
serviceable  or  durable  than  an  article  for 
the  same  use  having  a  different  design  or 
pattern.  Approval  of  the  particular  design 
or  pattern  may  very  well  be  one  motive 
for  purchasing  the  article  containing  it, 
but  the  article  must  have  intrinsic  merits 
of  quality  and  structure,  to  obtain  a  pur- 
chaser, aside  from  the  pattern  or  design; 
and  to  attribute,  in  law,  the  entire  profit 
to  the  pattern,  to  the  exclusion  of  the 
other  merits,  unless  it  is  shown,  by  evi- 
dence, as  a  fact,  that  the  profit  ought  to  be 
so  attributed,  not  only  violates  the  statu- 
tory rules  of  "actual  damages"  and  of 
"profits  to  be  accounted  for,"  but  con- 
founds all  distinctions  between  cause  and 
effect.  Dobson  v.  Hartford  Carpet  Co., 
114  U.   S.  439,  445,  29  L.   Ed.  177. 

No  rule  has  been  sanctioned  which  will 
allow,  in  the  case  of  a  patent  for  a  design 
for  ornamental  figures  created  in  the 
weaving  of  a  carpet,  or  imprinted  on  it, 
the  entire  profit  from  the  manufacture 
and  gale  of  the  carpet,  as  profits  or  dam- 
ages, including  all  the  profits  from  the 
carding,  spinning,  dyeing  and  weaving, 
thus  regarding  the  entire  profits  as  due  to 
the  figure  or  pattern,  unless  it  is  shown, 
by  reliable  evidence,  that  the  entire  profit 
is  due  to  the  figure  or  pattern.  Dobson 
r.  Hartford  Carpet  Co.,  114  U.  S.  439,  29 
L.  Ed.  177. 

In  Dobson  v.  Hartford  Carpet  Co.,  114 
U.  S.  439.  29  L.  Ed.  177,  the  patents 
being  for  designs  for  carpets,  it  was  found 
that  no  profits  had  been  made  by  the  de- 
fendant, but  the  circuit  court  allowed  to 
the  plaintiff,  as  damages,  in  respect  to  the 
yards  of  infringing  carpet  made  and  sold 
by  the  defendant,  the  sum  per  yard  which 
was  the  profit  of  the  plaintiff  in  making 
and  selling  carpets  with  the  patented 
design,  there  being  no  evidence  as  to 
the  value  imparted  to  the  carpet  by  the 
design.  It  was  held  that  such  award  of 
damages  was  improper,  and  that  only 
nominal  damages  should  have  been  al- 
lowed. Dobson  V.  Dornan,  118  U.  S.  10, 
16,  30  L.   Ed.  63. 

The  master  found  that  the  plaintiffs' 
profit  on  their  carpets  was  a  certain  per- 


centage, and  assumed  or  presumed  that 
the  defendants'  carpets,  which  were  far 
inferior  in  quality  as  well  as  in  market 
value,  displaced  those  of  the  plaintiffs  to 
the  extent  of  the  sales  by  the  defendants, 
and  held  that  the  entire  profit  which  the 
plaintiffs  would  have  received,  at  such  per- 
centage, from  the  sale  of  an  equal  quantity 
of  their  own  carpets  of  the  same  pattern, 
was  the  proper  measure  of  their  damages. 
The  defendants*  carpets  were  so  inferior 
in  quality  that  they  sold  them  at  a  much 
less  price  than  the  plaintiffs  got  for  their 
carpets,  and  even  at  those  prices  the  de- 
fendants made  no  profits.  It  was  held 
that  under  these  circumstances  there  could 
be  no  presumption  that  the  plaintiffs  would 
have  sold  their  better,  quality  of  carpets  in 
place  of  the  defendants'  poorer  quality,  if 
the  latter  had  not  existed,  or  that  the 
pattern  would  have  induced  the  purchasers 
from  the  defendants  to  give  to  the  plain- 
tiffs the  higher  price.  On  the  contrary, 
the  presumption  was  at  least  equal  that 
the  cheaper  price,  and  not  the  pattern, 
sold  the  defendants'  carpets.  There  being 
no  satisfactory  testimony  that  those  who 
bought  the  cheap  carpets  from  the  de- 
fendants would  have  bought  the  higher 
priced  ones  from  the  plaintiffs,  or  that 
the  design  added  anything  to  the  defend- 
ants' price,  or  promoted  their  sale  of  the 
particular  carpet;  and  none  to  show  what 
part  of  the  defendants'  price  was  to  be 
attributed  to  the  design,  the  judgment  was 
reversed.  Dobson  v.  Dornan,  118  U.  S. 
10,   17,   30   L.   Ed.   63. 

49.  Infringing  device  sold  both  separately 
and  with  atta^ments. — Mason  v.  Graham, 
23  Wall.  261,  262,  23  L.  Ed.  86.  See,  also. 
The  Tremolo  Patent,  23  Wall.  518,  23  L. 
Ed.   97. 

The  defendants,  venders  of  organs  gen- 
erally, and  selling  sometimes  organs  hav- 
ing a  patented  invention  consisting  of  a 
combination  of  what  was  called  a  "tre- 
molo attachment,"  with  the  organ;  and 
selling  sometimes  organs  without  the  at- 
tachment, were  decreed  guilty,  in  their 
sales  of  organs  with  the  attachment,  of 
infringing  the  complainant's  patent  Held, 
that  in  the  ascertainment  of  profits  made 
by  them  from  sales  of  the  organs  with 
the  tremolo  attachment,  it  was  proper  to 
let  them  prove  the  general  expenses  of 
their  business  in  effecting  sales  of  organs 
generally,  and  deduct  a  ratable  proportion 
from  the  profits  made  by  the  tremolo  at- 
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profits  as  have  arisen  from  the  use  of  the  improvement  over  what  the  defend- 
ant might  have  made  by  the  use  of  that  or  other  devices  without  such  im- 
provements.*^ 

(f)  Deductions  in  Favor  of  Defendant — ^aa.  In  General. — In  estimating  the 
cost,  in  finding  difference  between  cost  and  sales,  in  order  to  ascertain  profits 
the  elements  of  cost  of  materials,  interest,  expense  of  manufacture  and  sale, 
and  bad  debts,  considered  by  a  manufacturer  in  finding  his  profits,  are  to  be 
taken  into  account,  and  no  others.*  ^  The  defendant  will  not  be  allowed  to 
diminish  the  show  of  profits  by  putting  in  unconscionable  claims  for  personal 
services  or  other  inequitable  deductions.**  And  extraordinary  salaries  are  prop- 
erly disallowed  by  the  master,  on  the  ground  that  they  were  dividends  of  profits 
under  another  name.*^ 

bb.  Interest  on  Investment,  Plant,  etc. — The  question  whether  the  defendant 
is  entitled  to  deduct  from  the  profits  made  by  him,  interest  on  his  investment 
or  plant,  is  not  well  settled.**  But  even  if  there  ought  to  be  such  an  allowance, 
evidence  must  be  such  as  to  enable  the  master  to  satisfactorily  apportion  the 
interest  between  the  several  kinds  of  business.** 

oc.  Cost  of  Imperfect  or  Worthless  Devices. — In  a  suit  for  infringement  the 
defendant  should  not  be  allowed  the  cost  of  devices  made  by  him  and  destroyed 
because  of  defects,  where  the  full  cost  of  the  devices  actually  sold  has  already 
been  charged  to  the  plaintiff.*® 


tachment.  The  Tremolo  Patent,  23  Wall. 
518,  23  L.  Ed.  97. 

90.  Use  of  patented  improvement. — Mc- 
Creary  v.  Pennsylvania  Cfanal  Co.,  141  U. 
S.  459,  463,  35  L.  Ed.  817;  Seymour  v.  Mc- 
Cormick,  16  How.  480,  14  L.  Ed.  1024; 
Mowry  v.  Whitney,  14  Wall.  620,  20  L,. 
Ed.  860;  Littlefield  v.  Perry,  21  Wall.  205, 
22  L.  Ed.  577;  Elizabeth  v.  Pavement  Co., 
97  U.  S.  126,  24  L.  Ed.  1000;  Garret  son  v. 
Clark,  111  U.  S.  120,  28  L.  Ed.  371;  Manu- 
facturing Co.  V,  Cowing,  105  U.  S.  253,  26 
L.  Ed.  987;  Sessions  v.  Romadka,  145  U. 
S.  29,  45.  36  L.  Ed.  609. 

If  the  improvement  is  required  to  adapt 
the  machine  to  a  particular  use,  and  there 
is  no  other  way  open  to  the  public  of  sup- 
plying the  demand  for  that  use,  then  it  is. 
clear  the  infringer  has  by  his  infringe- 
ment secured  the  advantage  of  a  market 
he  would  not  otherwise  have  had,  and  that 
the  fruits  of  this  advantage  are  the  entire 

?»rofits  he  has  made  in  that  market.  Manu- 
acturing  Co.  v.   Cowing,    105   U.   S.  253, 
255,  26  L.  Ed.  987. 

If,  without  the  improvement,  a  machine 
adapted  to  the  same  uses  can  be  made 
which  will  be  valuable  in  the  market,  and 
salable,  then,  in  that  case,  the  inquiry  is, 
"What  was  the  advantage  in  cost,  in  skill 
required,  in  convenience  of  operation  or 
marketability,"  gained  by  the  use  of  the 
patented  improvement?  Manufacturing 
Co.^  V.  Cowing,  105  U.  S.  253,  255,  26  L. 
Ed.  987. 

Process  patents. — It  is  as  true  of  a  proc- 
ess, invented  as  an  improvement  in  a 
manufacture,  as  it  is  of  an  improvement 
in  a  machine,  that  an  infringer  is  not  li- 
able to  the  extent  of  his  entire  profits  in 
the  manufacture.  Mowry  v.  Whitney,  14 
Wall.  620,  20  L.  Ed.   860. 


51.  Rubber  Co.  v,  Goodyear,  9  Wall. 
788,  19  L.    Ed.  566, 

52.  Deduction  of  claim  for  personal 
service,  etc. — Rubber  Co.  v.  Goodyear,  9 
Wall.  788,  19  L.  Ed.  566;  Elizabeth  v. 
Pavement  Co.,  97  U.  S.  126,  139,  24  L.  Ed. 
1000;  Root  V,  Railway  Co.,  105  U.  S.  189, 
26  L.   Ed.  975. 

53.  Salaries  paid. — Rubber  Co.  v.  Good- 
year, 9  Wall.  788,  19  L.  Ed.  566. 

54.  Deductions  of  interest  on  defend- 
ant's investment,  plant,  etc. — Such  a  de- 
duction was  denied  in  Rubber  Co.  v. 
Goodyear,  9  Wall.  788,  804,  19  L.  Ed.  566, 
and  Seabury  v.  Am  Ende,  152  U.  S.  561, 
569,  38  L.  Ed.  553,  but  allowed  in  Manu- 
facturing Co.  V.  Cowing,  105  U.  S.  253, 
257,  26  L.  Ed.  987,  but  the  latter  was  said 
to  be  an  "exceptional"  case. 

55.  Evidence  of  value  of  investment, 
plant,  etc. — Seabury  v.  Am  Ende,  152  U. 
S.  561.  569,  38  L.  Ed.  553. 

Where  the  defendant's  plant  and  real 
estate  were  used  for  several  other  and 
wholly  different  kinds  of  manufacture 
than  the  patented  article,  and  the  evidence 
offered  to  distinguish  between  the  profits 
derived  from  the  use  of  the  plant  and  real 
estate  for  making  the  borated  cotton  and 
those  attributable  to  the  other  sources  of 
profit,  was  not  sufficient  to  enable  the 
master  to  make  a  satisfactory  apportion- 
ment or  allowance  for  interest  on  the  in- 
vestment, a  deduction  of  interest  on  the 
defendant's  investment  plant,  etc.,  was 
held  improper.  Seabury  v.  Am  Ende,  152 
U.  S.  56l,  569,  38  L.  Ed.  553. 

56.  Deduction  of  cost  of  imperfect  or 
worthless  devices. — Crosby,  etc..  Valve  Co. 
V.  Consolidated,  etc..  Valve  Co.,  141  U.  S. 
441,  457,  35  L.  Ed.  809;  Cawood  Patent.  94 
U.  S.  695,  24  L.  Ed.  238;  Elizabeth  v. 
Pavement  Co.,  97  U.  S.  126,  138,  24  L.  Ed. 
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dd.  Improvements  Made  by  Defendant, — If  a  defendant  has  cheapened  the 
cost  of  producing  the  infringing  device  by  an  improvement  of  his  own,  he  is 
entitled  to  a  corresponding  credit  in  the  ascertainment  of  the  profits,  which  a 
complainant  is  entitled  to  recover.^^ 

ee.  Payments  Made  to  Patentee  to  Protect  Purchasers  from  Defendant  from 
Suit,^—In  a  suit  for  infringement,  the  defendant  is  not  entitled  to  have  de- 
ducted from  the  damages,  sums  paid  by  him  in  order  to  protect  persons  who 
bought  the  infringing  device  from  him  against  suits  by  the  patentee  for  past 
infringements.*^® 

(3)  Evidence  of  Profits — (a)  Burden  of  Proof — aa.  Genenrl  Rule, — In  order 
for  the  patentee  to  recover  profits  in  a  suit  in  equity  against  an  infringer,  it 
is  necessary  for  him  to  prove  that  they  were  made,  and  the  amount  thereof.**® 

bb.  Where  Only  Part  of  Profits  Due  to  Use  of  Invention. — Not  only  must 
the  profits  be  proved,  but,  in  cases  where  all  of  the  profits  of  the  defencJant's 
business  were  not  derived  from  the  use  of  the  patented  device,  it  is  incumbent 
on  the  complainant  to  show  what  part  of  the  profits  were  derived  therefrom.®^ 
But  where  profits  are  made  by  an  infringer  by  the  use  of  an  article  patented  as 
an  entirety  or  product,  he  is  responsible  to  the  patentee  for  them,  unless  he  can 
show — and  the  burden  is  on  him  to  show  it — that  a  portion  of  them  is  the 
result  of  some  other  thing  used  by  him.®^ 

(b)  Admissibility, — Since  there  can  be  no  recovery  except  for  profits  actually 
made,  profits  cannot  be  estimated  on  the  basis  of  what  others  in  a  similar  busi- 
ness made  during  the  same  time,  and  evidence  on  this  point  is,  therefore,  inad- 
missible,®* even  though  the  defendant  fails  or  refuses  to  disclose  the  condition 
of  his  business.®^ 

(4)  Interest  on  Profits — (a)  Right  to  Interest. — As  a  general  rule  a  patentee 
is  not  entitled  to  interest  on  profits  made  by  an  infringer.  The  reason  is  that 
profits  are  regarded  in  the  light  of  unliquidated  damages.®*  But  in  many  of 
the  cases  it  is  said  that  circumstances  may  arise  in  which  it  would  be  proper 
to  add  interest.®*^ 

(b)  Time  from  Which  Interest  Runs, — Interest  on  the  profits  and  damages 

59.  Profits  must  be  proved — Comely  v. 
Marckwald,  131  U.  S.  159,  161,  33  L.  Ed. 
117;  Blake  v.  Robertson,  94  U.  S.  728,  24 
L.  Ed.  245;  Keystone  Mfg.  Co.  v.  Adams, 
151  U.  S.  139,  147,  38  L.  Ed.  103. 

60.  Necessity  of  proving  what  part  of 
profits  derived  from  infringement. — See 
ante,  "Sale  or  Use  of  Patented  Device 
with  Other  Elements,"  XIII,  B,  11,  b, 
(2),  (e). 

ei.  Elizabeth  r.  Pavement  Co.,  97  U.  S. 
126,  127,  24  L.  Ed.  1000. 

62.  Evidence  of  profits  made  by  others. 
— Keystone  Mfg.  Co.  v.  Adams,  151  U.  S. 
139,  148,  38  L.  Ed.  103;  Coupe  v.  Royer, 
155  U.  S.  565,  583,  39  L.  Ed.  263. 

68.  Failure  of  defendant  to  disclose  con- 
dition of  business. — Keystone  Mfg.  Co.  v. 
Adams,  151  U.  S.  139,  148,  38  L.  Ed.  103. 

64.  Right  to  interest — General  rule. — 
Mowry  v,  Whitney,  14  Wall.  620,  20  L. 
Ed.  860;  Littlefield  v.  Perry,  21  Wall.  205, 
22  L.  Ed.  577;  Illinois  Cent.  R.  Co,  v. 
Turrill,  110  U.  S.  301,  303,  28  L.  Ed.  154; 
Silsby  V.  Foote,  20  How.  378,  386,  15  L. 
Ed.   953. 

65.  Interest  may  be  recoverable. — 
Parks  V.  Booth,  102  U.  S.  96,  26  L.  Ed.  54; 
Illinois  Cent.  R.  Co.  v.  Turrill.  110  U.  S. 
301,  303,  28  L.  Ed.  154;  Littlefield  v.  Perry, 
21  Wall.  205,  307,  22  L.  Ed.  577. 


1000;  Tilghman  v.  Proctor,  125  U.  S.  136, 
31  L.  Ed.  664. 

57.  Deduction  for  improvements* — Ma- 
son V,  Graham,  23  Wall.  261,  262,  23  L. 
£d.   86. 

56.  Deduction  of  payments  to  patentee 
for  use  by  defendant's  customers. — After 
an  interlocutory  decree  and  reference  to 
a  master  in  a  suit  against  M.,  a  manu- 
facturer and  seller  of  infringing  machines, 
the  owners  of  the  patent  commenced  pro- 
^  ceedings  against  persons  who  used  ma- 
'  chines  made  and  sold  by  M.  M.  there- 
upon, to  protect  his  customers,  paid  the 
patentees  a  sum  fixed  upon,  under  a  writ- 
ten agreement  that  the  payment  should 
be  "in  full  satisfaction  of  our  rigfht  to  col- 
lect back  damages  for  past  infringement" 
by  M.'s  customers  and  a  license  fee  for 
the  future  use  of  all  the  machines  sold  by 
M.;  but  the  agreement  contained  a  pro- 
viso that  this  settlement  should  "not  af- 
fect in  any  manner  our  right  to  recover 
profits  or  damages"  from  M.,  and  that 
the  suit  against  M.  "shall  proceed  pre- 
ciselv  as  if  this  settlement  had  never  been 
made."  Held,  that  the  amount  paid  to  the 
patentees  by  M.  was  properly  excluded 
by  the  master  as  a  credit  in  computing 
profits  made  by  M.  Mason  v.  Graham,  23 
Wall.  261,  262,  23  L.  Ed.  86. 
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for  infringement  of  a  patent  should  only  be  allowed  from  the  day  the  master's 
report  is  submitted  to  the  court,  and  not  from  the  date  of  the  decree*® 

(5)  Damages  in  Addition  to  Profits. — Damages  of  a  compensatory  character 
may  also  be  allowed  to  the  complainant  suing  in  equity,  in  certain  cases,  where 
the  gains  and  profits  made  by  the  respondent  are  clearly  not  sufficient  to  com- 
pensate the  complainant  for  the  injury  sustained  by  the  unlawful  violation  of 
the  exclusive  right  secured  to  him  by  the  patent.^''  Where  in  a  suit  in  equity 
for  infringement  the  court  renders  a  judgment  for  damages,  in  addition  to 
profits,  it  has  the  same  power  to  render  a  judgment  for  treble  damages,  or 
for  a  less  sum,  as  it  has  in  actions  at  law.®® 

c.  Penally  for  Infringement  of  Design  Patents. — In  order  for  a  patentee  of 
a  design  to  recover  the  penalty  provided  for  by  the  act  of  Feb.  4,  1887.  against 
one  y^ho  makes  use  of  his  design,  it  must  be  shown  that  the  defendant  did  so 
with  the  knowledge  of  the  existence  of  the  patent,  and  knew  that  he  was  in- 
fringing it.®® 

12.  Judgment  or  Decree —  a.  Form  and  Requisites. — The  decree  for  profits, 
or  for  damages  and  profits,  should  limit  the  recovery  to  the  profits  or  damages 
arising   from   the   infringement.*^^ 

b.    Conclusiveness. — A  judgment  in  an  infringement  suit  affirming  the  valid- 


66.  From  what  time  interest  begins  to 
run- — Crosby,  etc.,  Valve  Co.  v.  Consoli- 
dated, etc..  Valve  Co.,  141  U.  S.  441,  448, 
as  L.  Ed.  809;  Illinois  Cent.  R.  Co.  v. 
Turrill,  110  U.  S.  301,  28  L.  Ed.  154;  Tilgh- 
raan  v.  Proctor,  125  U.  S.  136,  31  L.  Ed. 
664;  Littlefield  v.  Perry,  21  Wall  205,  22 
L.  Ed.  577.  But  see  Mowry  v.  Whitney, 
14   How.   620,  20  L.   Ed.  860. 

"By  a  uniform  current  of  decisions  of 
this  court,  beginning  thirty  years  ago,  the 
profits  allowed  in  equity,  for  the  injury 
that  a  patentee  has  sustained  by  the  in- 
fringement of  his  patent,  have  been  con- 
sidered as  a  measure  of  unliquidated  dam- 
ages, which,  as  a  general  rule,  and  in  the 
absence  of  special  circumstances,  do  not 
bear  interest  until  after  their  amount  has 
been  judicially  ascertained;  and  the  pro- 
vision introduced  in  the  patent  act  of  1870, 
regulating  the  subject  of  profits  and  dam- 
ages, made  no  mention  of  interest,  and  has 
not  been  understood  to  affect  the  rule  as 
previously  announced.  Silsby  v.  Foote, 
20  How.  378,  387,  15  L.  Ed.  953;  Mowry 
V.  Whitney,  14  Wall.  620,  651,  20  L.  Ed. 
860;  Littlefield  v.  Perry,  21  Wall.  205,  229, 
22  L.  Ed.  577;  Act  of  July  8,  1870,  c.  230. 
§  55,  16  Stat.  206;  Rev.  Stat.,  §  4921;  Parks 
V.  Booth,  102  U.  S.  96,  106,  26  L.  Ed.  54; 
Root  V.  Railway  Co.,  105  U.  S.  189,  198, 
200,  204,  26  L.  Ed.  975;  Illinois  Cent.  R. 
Co.  V.  Turrill,  110  U.  S.  301,  303,  28  L. 
Ed.  154."  Tilghman  v.  Proctor,  125  U.  S. 
136,  160,  31   L.   Ed.   664. 

67.  Damages  in  addition  to  profits. — 
Birdsall  v.  Coolidge,  93  U.  S.  64,  69,  23  L. 
Ed.  802;  Tilghman  v.  Proctor,  125  U.  S. 
136,  31  L.  Ed.  664;  Root  v.  Railway  Co., 
105  U.  S.  189,  26  L.  Ed.  975. 

Gains  and  profits  are  still  the  proper 
measure  of  damages  in  equity  suits,  ex- 
cept in  cases  where  the  injury  sustained 
by  the  infrirrgement  is  plainly  greater  than 
the  aggregate  of  what  was  made  by  the 
respondent;  in  which  event  the  provision 


is,  that  the  complainant  ''shall  be  entitled 
to  recover,  in  addition  to  the  profits  to  be 
accounted  for  by  the  respondent,  the  dam- 
ages he  has  sustained  thereby."  Birdsall 
V.  Coolidge,  93  U.  S.  64,  69,  23  L.  Ed.  802. 
A  court  of  equity,  which  has  acquired, 
upon  some  equitable  ground,  jurisdiction 
of  a  suit  for  the  infringement  of  a  patent, 
will  not  send  the  plaintiff  to  a  court  of 
law  to  recover  damages,  but  will  itself 
administer  full  relief,  by  awarding,  as  an 
equivalent  or  a  substitute  for  legal  dam- 
ages, a  compensation  computed  and 
measured  by  the  same  rule  that  courts  of 
equity  apply  to  the  case  o4  a  trustee  who 
has  wrongfully  used  the  trust  property  for 
his  own  advantage.  Tilghman  v.  Proctor, 
125  U.  S.  136,  31  L.  Ed.  664;  Root  v.  Rail- 
way Co..  105  U.  S.  189,  214,  26  L.  Ed.  975. 

68.  Treble  damages.— -16  Stat  206; 
Tilghman  v.  Proctor,  125  U.  S.  136,  31  L. 
Ed.  664. 

69.  Penalty  for  infringement  of  design 
patents.— Dunlap  v.  Schofield,  152  U.  S. 
244,  248,   38   L.    Ed.   426. 

70.  Decree.— A  decree  "for  all  the 
profits  made  in  violation  of  the  rights  of ' 
the  complainants  under  the  patents  afore- 
said, by  respondents,  by  the  manufacture, 
use,  or  sale  of  any  of  the  articles  named 
in  the  bill  of  complaint,"  is  correct  in 
form.  Rubber  Co.  v.  Goodyear,  9  Wall. 
788,  19  L.  Ed.  566. 

A  decree  awarding  a  recovery  for  the 
profits  and  damages  from  the  infringe- 
ment of  a  design,  ordering  an  account  to 
be  taken  of  the  profits  of  the  defendants 
from  infringing  upon  the  exclusive  rights 
of  the  plaintiffs,  "by  the  manufacture,  use 
and  sale  of  carpeting  bearing  said  patented 
design,"  and  of  the  additional  damages 
suffered  by  the  plaintiffs  "by  reason  of 
said  infringements,"  is  correct  in  form. 
Dobson  V.  Dornan,  118  U.  S.  10,  15,  30  L 
Ed.  63. 
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ity  of  a  single  claim  of  a  patent  does  not  estop  the  defendant  from  contest- 
ing the  validity  of  the  patent,  as  a  whole,  in  another  suit  J  ^ 

c.  Effect  of  Recovery  and  Satisfaction  of  Judgment, — The  recovery  and 
satisfaction  of  a  judgment  for  damages  against  an  infringer  does  not  ordinarily 
confer,  upon  him  or  upon  others,  the  right  to  continue  or  repeat  the  wrong  J  ^ 

13.  Costs. — In  a  suit  on  patent  the  claims  of  which  are  too  broad,  no  costs 
can  be  recovered  unless  a  disclaimer  of  the  excess  is  filed  in  the  patent  office 
before  suitJ^ 

14.  Injunction  against  Suit  for  Infringement — a.  Right  to  Enjoin. — 
Where  the  right  to  manufacture  a  device  has  been  established  by  virtue  of  a 


71.  Conclusiveness. — Russell  v.  Place, 
94  U.  S.  606,  24  L.  Ed.  214.  See  the  title 
RES  ADJUDICATA. 

In  an  action  at  law  for  damages  for  the 
infringement   of   a  patent  for  an   alleged 
new  and  useful  improvement  in  the  prep- 
aration of  leather,  which  patent  contained 
two  claims,  one  for  the  use  of  fat  liquor 
generally  in  the  treatment  of  leather,  and 
the  other  for  a  process  of  treating  bark 
tanned  lamb  or  sheep  skin,  by  iheans  of 
a  compound  composed  and  applied  in  a 
particular  manner,  the  declaration  alleged, 
as  the  infringement   complained   of,   that 
the  defendants  had  made  and  used  the  in- 
vention, and  caused  others  to  make  and 
use  it,  without  averring  whether  such  in- 
fringement consisted  in  the  simple  use  of 
fat  liquor  in  the  treatment  of  leather,  or 
in  the  use  of  the  process  specified.    Held, 
that  the  judgment  recovered  in  the  action 
does  not  estop  the  defendant  in  a  suit  in 
equity  by  the  same  plaintiff,  for  an  injunc- 
tion and   an   accounting  for    gains     and 
profits,    from    contesting    the    validity    of 
the  patent,  it  not  appearing  by  the  record, 
and  not    being    shown    by   extrinsic    evi- 
dence, upon  which  claim  the  recovery  was 
had.    The  validity  of  the  patent  was  not 
necessarily  involved,  except  with  respect 
to  the  claim  which  was  the  basis  of  the 
recovery;  a  patent  may  be  valid  as  to  a 
single  claim,  and  invalid  as  to  the  others. 
Rnssell  v.  Place,  94  U.  S.  606,  24  L.  Ed. 
214. 

72.  Recovery  does  not  vest  infringer 
wiA  ri|^  to  use-— The  Suffolk  Co.  v.  Hay- 
den,  3  Wall.  315,  18  L.  Ed,  76;  Birdsell  v. 
Shaliol,  112  U.  S.  485,  487,  28  L.  Ed.  768; 
Root  V.  Railway  Co.,  105  U.  S.  189,  198, 
26  L.  Ed.  975. 

An  infringer  does  not,  by  paying  dam- 
ages for  making  and  using  a  machine  in 
infringement  of  a  patent,  acquire  any 
right  himself  to  the  future  use  of  the  ma- 
chine. On  the  contrary,  he  may,  in  addi- 
tion to  the  payment  of  damages  for  past 
infringement,  be  restrained  by  injunction 
from  further  use,  and,  when  the  whole 
machine  is  an  infringement  of  the  patent, 
be  ordered  to  deliver  it  up  to  be'  de- 
stroyed. Birdsell  v.  Shaliol,  112  U.  S.  485, 
«7,  28  L.  Ed.  768. 

If  one  person  is  in  any  case  exempt 
from  being  sued  for  damages  for  using 
the  same  machine  for  the  making  and  sell- 
ing of  which  damages  have  been  recovered 
against  and  paid  by  another  person,  it  can 


only  be  when  actual  damages  have  been 
paid,  and  upon  the  theory  that  the  plain- 
tiff has  been  deprived  of  the  same  prop- 
erty by  the  acts  of  two  wrongdoers,  and 
has  received  full  compensation  from  one 
of  them.  Birdsell  v.  Shaliol,  112  U.  S. 
485,  488,  28   L.  Ed.  768. 

73.  In  suits  on  patent  with  excessive 
claims.— Rev.  Stat.,  §  4922;  Elastic  Fabric 
Co.  V.  Smith,  100  U.  S.  110,  25  L.  Ed.  547; 
Sessions  v.  Romadka,  145  U.  S.  29,  36  L. 
Ed.  609;  Smith  v.  Nichols,  21  Wall.  112, 
22  L.  Ed.  566;  Dunbar  v,  Myers,  94  U.  S. 
187,  24  L.  Ed.  34;  Gage  v.  Herring,  107  U. 
S.  640,  27  L.  Ed.  601;  Yale  Lock  Mfg.  Co. 
V.  Sargent,  117  U.  S.  536,  29  L.  Ed.  954; 
Silsby  V.  Foote,  20  How.  378,  386,  15  L. 
Ed.  953;  Seymour  v.  McCormick,  19  How. 
96,  15   L.   Ed.   557. 

In  1845,  McCormick  obtained  a  patent 
for  improvements  in  a  reaping  machine, 
in  which,  after  -filing  his  specification,  he 
claimed,  amongst  other  things,  as  follows, 
viz:  "2d.  I  claim  the  reversed  angle  of 
the  teeth  of  the  blade,  in  manner  de- 
scribed. 3d.  I  claim  the  arrangement  and 
construction  of  the  fingers  (or  teeth  for 
supporting  the  grain),  so  as  to  form  the 
angular  spaces  in  front  of  the  blade,  as 
and  for  the  purpose  described."  These 
two  clauses  are  not  to  be  read  in  connec- 
tion with  each  other,  but  separately.  The 
first  claim,  viz:  for  "the  reversed  angle  of 
the  teeth  of  the  blade,"  not  being  new, 
and  not  being  disclaimed,  he  was  not  en- 
titled to  costs,  although  he  recovered  a 
judgment  for  a  violation  of  other  parts 
of  his  patent.  Seymour  v.  McCormick,  19 
How.  96,  15  L.  Ed.  557. 

Where  such  letters  had  been  reissued  in 
separate  divisions,  and  the  patentee  filed 
in  the  patent  office  a  disclaimer  in  regard 
to  one  of  them,  after  bringing  a  suit  for 
the  infringement  of  the  others,  the 
validity  of  which  was  sustained,  and  the 
fact  of  infringement  of  the  others,  the 
validity  of  which  was  sustained,  and  the 
fact  of  infringement  found  by  the  court 
below,  held,  that  §  4922,  Rev.  Stat.,  has 
no  application  to  the  case,  and  that  he  is 
entitled  to  costs.  Elastic  Fabrics  Co.  v. 
Smith,  100  U.  S.  110,  25  L.  Ed.  547. 

Where  a  defendant  has  infringed  a  re- 
stated valid  claim  of  a  reissue,  the  plain- 
tiff, on  filing  a  disclaimer  of  the  new  and 
invalid  claims  of  the  reissue  may  have  a 
decree,  without  costs,  for  the  infringe- 
ment of  such  a  valid  claim,  where  there 
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judgment  in  an  infringement  suit,  a  court  of  equity,  where  an  action  at  law 
would  be  inadequate,  will  intervene  to  prevent  the  impairment  of  this  right,  by 
enjoining  the  prosecution  of  suits  against  the  plaintiff's  customers  for  alleged 
infringement  of  the  same  patentJ*  But  an  injunction  against  infringement 
suits  will  not  be  allowed  where  the  theory  of  the  bill  is  that  complainants  have 
a  perfect  right  to  use  the  patent,  for  in  such  case  there  would  be  a  perfect  de- 
fense to  the  suit  and  an  ample  remedy  at  lawJ* 

b.  Contempt  for  Disobedience  of  Injunction, — An  act  claimed  to  be  a  new  in- 
fringement of  a  patent  cannot  be  punished  by  contempt  proceedings,  where  it 
is  denied,  and  there  is  doubt,  that  it  comes  within  the  scope  of  the  former  suitJ^ 

15.  Arbitration  and  Award. — Where  the  question  of  infringement  is  sub- 
mitted to  arbitration,  the  award  is  presumed  to  be  correct,  and  is  final  and  con- 
clusiveJ^ 

XIV.  Dnty  of  Patent  Office  to  Furnish  Copies  of  Patent. 
A.  Nature  and  Extent  of  Dnty. — Patents  are  public  records,  and  it  is  the 
duty  of  the  commissioner  to  give  authenticated  copies  to  any  person,  on  pay- 
ment of  the  legal  fees."^^  But  the  party  entitled  to  such  services  must  'request 
their  performance  in  a  proper  manner,  and  not  accompany  his  demand  with 
insult  or  abuse.''*  Hence,  a  commissioner  could  tiot  be  held  responsible  for  re- 
fusing to  comply  with  a  demand  couched  in  such  language.®^  If,  after  an  im- 
proper request,  a  second  application  was  made,  in  a  proper  manner,  the  com- 
missioner should  comply  with  it.®^ 


has  been  no  unreasonable  delay  in  enter- 
ing the  disclaimer.  Gage  v.  Herring,  107 
U.  S.  640,  648,  27  L.  Ed.  601;  Yale  Lock 
Mfg.  Co.  V.  Sargent,  117  U.  S.  536,  553,  29 
L.   Ed.  954. 

74.  Injunction  against  infringement  suit. 
— Kcssler  r.  Eldred,  206  U.  S.  285,  51  L. 
Ed.  1065. 

75.  Where  bill  is  framed  on  theory  of 
tight  to  use  device. — Hapgood  v,  Hewitt, 
119  U.  S.  226,  30  L.  Ed.  369. 

76.  Proceedings  for  contempt  for  dis- 
obeying injunction. — California,  etc.,  Pav- 
ing Co.  V,  Molitor,  113  U.  S.  609,  610,  28 
L.  Ed.  1106. 

77.  Arbitration  and  award. — ^Where  in  a 
pending  suit  a  patentee  and  a  party 
charged  with  infringing  agree  to  refer  the 
question  of  infringement  to  a  third  person 
as  arbitrator,  and  to  be  bound  by  his 
award,  the  federal  supreme  court  will 
presume,  until  the  contrary  is  shown,  that 
an  award  made  is  correctly  made;  and 
must  so  presume  if,  disregarding  the 
award,  the  complainant  goes  on  with  his 
suit,  and  the  case  on  coming  here,  comes 
with  a  record  that  exhibits  neither  the 
patent  of  the  complainant  nor  any  de- 
scription of  the  machine  which  is  alleged 
to  infringe  it.  Reedy  v,  Scott,  23  Walk 
352,  353,  23  L.  Ed.  109. 

Where,  pending  a  bill  in  a  federal  court 
for  the  infringement  of  a  patent,  the  par- 
ties have  agreed  to  submit  the  question 
whether  a  machine  made  by  the  defend- 
ant was  an  infringement,  to  a  solicitor  of 
patents,  and  to  abide  by  his  decision,  and 
that  if  he  decides  that  it  is  not,  then  that 
the  bill  in  said  suit  shall  stand  dismissed; 
and  the  referee  does  decide  that  there  is 
no  infringement,  but  the  complainant  in- 
stead of  having  his  original  bill  dismissed 


and  filing  a  new  ori^nal  bill,  files  a  sup- 
plemental bill  alleging  a  surrender  and 
reissue,  and  that  the  reissue  is  "for  the 
same  invention"  as  was  secured  by  the 
original  patent;  in  such  case  if  it  appear 
that  the  parties  throughout  the  trial  have 
treated  the  invention  secured  by  the  re- 
issue, as  substantially  the  same  invention 
as  that  secured  by  the  original  letter,  and 
have  raised  no  issue  about  exact  specifi- 
cation or  any  of  those  differences  which 
may  properly  exist  between  a  claim  in  an 
original  patent  and  a  claim  in  a  reissue, 
but  on  the  contrary  have  impliedly  ad- 
mitted substantial  identity,  having  taken 
the  issue  on  other  matters,  the  matters, 
to  wit,  whether  the  complainant  was  not 
deceived  when  agreeing  to  refer,  and 
whether  the  right  of  the  referee  to  make 
any  award  was  not  legally  revoked  before 
any  award  was  made  by  him,  and  whether, 
therefore,  the  award  was  not  void;  in  such 
case  if  the  court  be  satisfied  that  there 
was  no  deception,  and  that  the  award  was 
made,  and  validly,  then  the  plea  of  the 
award  and  agreement  to  be  bound  by  it, 
may  be  properly  pleaded  to  the  supple- 
mental bill  as  it  might  have  been  to  the 
original  one.  Reedy  v,  Scott,  23  Wall. 
352,  23  L.   Ed.   109. 

78.  Duty  of  commissioner  to  fumisb 
copies. — Boyden  v.  Burke,  14  How.  575, 
14  L.  Ed.  548. 

79.  Request  to  be  in  proper  manner. — 
Boyden  v.  Burke,  14  How.  575,  14  L.  Ed. 
548. 

80.  Request  to  comply  with  improper 
request. — Boyden  v.  Burke,  14  How.  575, 
14  L.   Ed.  548. 

81.  Duty  to  comply  with  proper  request 
after  improper  one- — Boyden  v.  Burke,  14 
How.   575,   14   L.   Ed.   548. 
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B.  Action  for  Befnsal  to  Furnish  Copies. — Where,  in  an  action  against 
the  commissioner  of  patents  for  refusing  to  give  copies  of  papers  in  his  office, 
no  special  damage  was  set  out  in  the  declaration,  evidence  of  the  professional 
pursuits  of  the  applicant  is  not  admissible.®^  Where  the  application  was  made 
through  a  third  person,  letters  of  both  parties  to  this  third  person  are  admissible 
in  evidence,  as  part  of  the  res  gestae.^ 

XV.    Taxation  of  Patented  Articles. 

Things  manufactured  under  letters-patent  of  the  United  States  are  subject  to 
be  taxed  by  a  state  like  other  property.** 

XVI.  Setting  Aside  Patent. 
A.  Mode  of  Proceeding. — ^The  ancient  mode  of  setting  aside  a  patent  was 
by  scire  facias  brought  in  chancery  where  the  patent  was  of  record.®*^  In  the 
United  States,  the  only  authority  competent  to  set  aside  or  annul  a  patent  is 
vested  in  the  courts  of  the  United  States,®®  or  the  equity  side  thereof,®^  in  a 
suit  brought  by  the  government,  or  on  its  behalf,  for  that  purpose.^®     After  a 


8S.  Evidence  of  special  damage. — Boy- 
den  V.  Burke,  14  How.  575,  14  L.  Ed.  548. 
Sec,  generally,  the  title  DAMAGES,  vol. 
5,  p.   157. 

85.  Letters  written  to  person  making 
an>]]cation  as  evidence. — Boyden  v,  Burke, 
14  How.  575,  14  L.  Ed.  548. 

M.  TaxatTon  of  patented  articles. — Belk- 
nap V.  Schild,  161  U.  S.  10,  23,  40  L.  Ed. 
599;  Patterson  v.  Kentucky,  97  U.  S.  501, 
506,  24  L.  Ed.  1115;  Bloomer  v.  Mc- 
Qucwan,  14  How.  539,  14  L.  Ed.  532. 

86.  Ancient  mode  of  annulling  patents. 
—Ex  parte  Wood,  9  Wheat.  603,  6  L.  Ed. 
171;  United  States  v,  American  Bell.  Tel. 
Co.,  128  U.  S.  315,  32  L.  Ed.  450;  Mowry 
V.  Whitney,  14  Wall.  434,  20  L.  Ed.  858. 

Under  the  10th  section  of  the  patent  act 
of  the  21st  of  February,  1793,  ch.  11,  upon 
granting  a  rule,  by  the  judge  of  the  dis- 
trict court,  upon  the  patentee,  to  show 
cause  why  process  should  not  issue  to  re- 
peal the  patent,  the  patent  is  not  repealed, 
de  facto,  by  making  the  rule  absolute;  but 
the  process  to  be  awarded  is  in  the  nature 
of  a  scire  facias  at  common  law,  to  the 
patentee,  to  show  why  the  patent  should 
not  be  repealed,  with  costs  of  suit;  and 
upon  the  return  of  such  process,  duly 
served,  the  judge  is  to  proceed  to  try  the 
cause  upon  the  pleadings  filed  by  the  par- 
tics,  and  the  issue  joined  thereon.  If  the 
issue  be  one  of  fact,  the  trial  thereof  is 
to  be  by  a  jury,  if  an  issue  of  law,  by  the 
court,  as  in  other  cases.  Ex  parte  Wood, 
9  Wheat.  603,  6  L.  Ed.  171. 

In  such  a  case,  a  record  is  to  be  made 
of  the  proceedings,  antecedent  to  the  rule 
to  show  cause  wny  process  should  not  is- 
sue to  repeal  the  patent,  and  upon  which 
the  rule  is  founded.  Ex  parte  Wood,  9 
Wheat.  603,  6  L.  Ed.  171. 

86.  Power  of  court  to  set  aside. — Moore 
V.  Robbins,  96  U.  S.  530,  533,  24  L.  Ed. 
848;  United  States  v.  American  Bell  Tel. 
Co..  128  U.  S.  315,  364,  32  L.  Ed.  450; 
Michigan  Land,  etc.,  Co.  v.  Rust,  168  U. 
S.  589,  593,  42  L.  Ed.  591;  McCormick 
Harvesting  Machine  Co.  v,  Aultman,  169 
U.   S.   606,  609,   42   L.    Ed.     875;     United 


States  V.  Schurz,  102  U.  S.  378,  26  L.  Ed. 
167. 

87.  Exercised  in  court  of  equity. — 
United  States  v,  American  Bell  Tel.  Co.. 
128  U.  S.  315,  364,  32  L.  Ed.  450;  United 
States  V,  American  Bell  Tel.  Co.,  167  U. 
S.  224,  266,  42  L.  Ed.  144;  Bourne  v.  Good- 
year, 9  Walk  811,  19  L.  Ed.  786. 

In  modern  times  the  court  of  chancery, 
silting  in  equity,  entertains  a  similar  ju- 
risdiction by  bill  to  that  formerly  exer- 
cised on  scire  facias  and  in  this  country 
it  is  the  usual  mode  in  all  cases,  because 
better  adapted  to  the  investigation  and  to 
the  relief  to  be  administered.  Mowry  v. 
Whitney,  14  How.  434,  20  L.  Ed.  858. 

"Though  in  this  country  the  writ  of 
scire  facias  is  not  in  use  as  a  chancery 
proceeding,  the  nature  of  the  chancery 
jurisdiction  and  its  mode  of  proceeding 
have  established  it  as  the  appropriate 
tribunal  for  the  annulling  of  a  ^rant  or 
patent  from  the  government.  This  is  set- 
tled so  far  as  this  court  is  concerned  by 
the  case  of  the  United  States  v.  Stone,  2 
Wall.  525,  17  L.  Ed.  765,  in  which  it  is  said 
that  the  bill  in  chancery  is  found  a  more 
convenient  remedy."  Mowry  v.  Whitney, 
14  Wall  434,  20  L.  Ed,  858. 

"These  provisions,  while  they  do  not 
in  express  terms  confer  upon  the  courts 
of  equity  of  the  United  States  the  power 
to  annul  or  vacate  a  patent,  show  very 
clearly  the  sense  of  congress  that  if  such 
power  is  to  be  exercised  anywhere  it 
should  be  in  the  equity  jurisdiction  of 
those  courts."  United  States  v.  American 
Bell  Tel.  Co.,  128  U.  S.  315,  32  L.  Ed.  450. 

A  proceeding  to  vacate  the  extension  of  - 
a  patent,  of  which  the  extension  has  ex- 
pired before  the  proceeding  was  begun, 
has  no  equity  to  support  it,  and  cannot  be 
sustained  on  demurrer.  Bourne  v.  Good- 
year, 9  Wall.  811.  19  L.  Ed.  786. 

88.  Suit  must  be  brought  by  or  for  gov- 
emment.r— No  one  but  the  government, 
either  in  its  own  name  or  the  name  of  its 
appropriate  officer,  or  by  some  form  of 
proceeding  which  gives  official  assurance 
of  the   sanction  of  the  proper  authority. 
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patent  has  once  issued,  the  patent  office  has  no  power  to  revoke,  cancel  or  annul 
a  patent,  and  it  does  not  regain  jurisdiction  by  an  application  for  a  reissue,®* 
nor  can  it  be  revoked  or  canceled  by  the  president,  or  any  other  officer  of  the 
government.®^ 

B.  Grounds  for  Setting  Aside. — Where  a  patent  has  been  obtained  by 
fraud,  accident  or  mistake,  it  may  be  set  aside  on  suit  by  the  government  for 
that  purpose.®^  But  a  patent  cannot  be  set  aside  on  the  ground  of  error  of  judg- 
ment on  the  part  of  the  patent  officials,®^  q^  for  delay  of  the  patent  office,  unless 
corruption  of  the  officials  by  the  applicant  is  shown.*^ 


can  institute  judicial  proceedings  for  the 
purpose  of  vacating  or  rescinding  the  pat- 
ent which  the  government  has  issued  to 
an  individual,  except  in  the  cases  provided 
for  in  §  16  of  the  act  of  July  4,  1836. 
United  States  v.  American  Bell  Tel.  Co., 
128  U.  S.  316,  368,  32  L.  Ed.  450;  Mowry 
V.  Whitney,  14  Wall.  434,  439,  20  L.  Ed. 
858. 

88.  Power  of  patent  office  to  revoke 
patentd-^McCormick  Harvesting  Machine 
Co.  V.  Aultman,  169  U.  S.  606,  612,  42  L. 
Ed.  875;  United  States  v.  American  Bell 
Tel.  Co.,  128  U.  S.  315,  32  L.  Ed.  450; 
United  States  v.  Schurz,  102  U.  S.  378,  26 
L.   Ed.   167. 

80.  Upon  application  being  made  for 
such  reissue  the  patent  office  was  au- 
thorized to  deal  with  all  its  claims,  the 
originals  as  well  as  those  inserted  first  in 
the  application,  and  might  declare  them 
to  be  invalid,  but  such  action  would  not 
affect  the  claims  of  the  original  patent, 
which  remained  in  full  force,  if  the  appli- 
cation for  a  reissue  were  rejected  or 
abandoned.  McCormick  Harvesting  Ma- 
chine Co.  V.  Aultman,  169  U.  S.  606,  612, 
42  L.  Ed.  875. 

Revocation  by  other  officers  of  govern- 
ment.— McCormick  Harvesting  Machine 
Co.  V.  Aultman,  169  U.  S.  606,  608,  42  L. 
Ed.  875.  See,  also.  United  States  v, 
Schurz,  102  U.  S.  378,  26  L.  Ed.  167;  United 
States  V.  American  Bell  Tel.  Co.,  128  U. 
S.  315,  32  L.  Ed.  450;  Seymour  v.  Osborne, 
11  Wall.  516,  20  L.  Ed.  33;  Cammeyer  v. 
Newton,  94  U.  S.  225,  24  L.  Ed.  72;  United 
States  V.  Palmer,  128  U.  S.  262,  32  L.  Ed. 
442;  James  v.  Campbell,  104  U.  S.  356,  26 
L.  Ed.  786. 

81.  Fraud,  accident  or  mistake. — United 
States  V.  American  Bell  Tel.  Co.,  128  U.  S. 
316,  32  L.  Ed.  450;  United  States  v,  Ameri- 
can Bell  Tel.  Co.,  159  U.  S.  548,  555,  40  L. 
Ed.  255;  Mowry  v,  Whitney,  14  Wall.  434, 
439,  20  L.  Ed.  858;  Marsh  v.  Nichols,  etc., 
Co.,  128  U.S.  605,  32  L.  Ed.  538;  Mahn  v. 
Harwood,  112  U.  S.  354,  28  L.  Ed.  665; 
United  States  v,  American  Bell  Tel.  Co., 
167  U.  S.  224,  237,  42  L.  Ed.  144. 

A  patent  procured  by  fraudulent  repre- 
sentations as  to  its  novelty  may  be  re- 
pealed or  set  aside  in  equity.  United 
States  V.  American  Bell  Tel.  Co.,  128  U. 
S.  315,  32   L.   Ed.  450. 

Fraud  must  be  clearly  established. — 
Before  the  government  is  entitled  to  a 
decree   canceling  a  patent   for  an   inven- 


tion on  the  ground  that  it  had  been  fraudu- 
lently and  wrongfully  obtained,  it  must, 
as  in  the  case  of  a  like  suit  to  set  aside  a 
patent  for  land,  establish  the  fraud  and 
the  wrong  by  testimony  which  is  clear, 
convincing  and  satisfactory.  United  States 
V.  American  Bell  Tel.  Co.,  167  U.  S.  224, 
262,  42  L.  Ed.  144. 

82.  E^ror  of  judgment  by  patent  office. 
—United  States  v.  American  Bell  Tel.  Co., 
167  U.   S.  224,  42  L.  Ed.   144. 

The  courts  of  the  United  States,  sitting 
as  courts  of  equity,  cannot  entertain  ju- 
risdiction of  a  suit  by  the  United  States 
to  set  aside  a  patent  for  an  invention  on 
the  mere  ground  of  error  of  judgment  on 
the  part  of  the  patent  officials.  That 
would  be  an  attempt  on  the  part  of  the 
courts  in  collateral  attack  to  exercise  an 
appellate  jurisdiction  over  the  decisions 
of  the  patent  office,  although  no  appellate 
jurisdiction  has  been  by  the  statutes  con- 
ferred. United  States  v.  American  Bell 
Tel.  Co.,  167  U.  S.  224,  269,  42  L.  Ed.  144. 

The  objection  to  the  validity  of  a  patent 
on  the  §:round  that  it  is  already  covered 
by  a  prior  patent  is  a  defense  which  is 
open  to  every  individual  charged  by  the 
patentee  with  infringement  and  is  an  ob- 
jection resting  upon  matters  of  record  in 
the  patent  office.  The  government,  there- 
fore, if  seeking  simply  to  protect  the  right 
of  an  individual,  cannot  be  permitted  to 
maintain  a  suit  in  equity  to  cancel  that 
against  which  the  individual  has  a  perfect 
legal  defense  available  in  any  action 
brought  by  or  against  him.  United  States 
V,  American  Bell  TeL  Co.,  167  U.  S.  224. 
266,  42  L.  Ed.   144. 

83.  Delay  of  patent  office. — United 
States  V.  American  Bell  Tel.  Co.,  167  U. 
S.  224,  262,  42  L.  Ed.  144. 

Congress  has  established  a  department 
with  officials  selected  by  the  government, 
to  whom  all  applications  for  patents  must 
be  made;  has  prescribed  the  terms  and 
conditions  of  such  applications,  and  en- 
trusted the  entire  management  of  affairs 
of  the  department  to  those  officials;  that 
when  an  applicant  for  a  patent  complies 
with  the  terms  and  conditions  prescribed 
and  files  his  application  with  the  officers 
of  the  department,  he  must  abide  their  ac- 
tion, and  cannot  be  held  to  suffer  or  lose 
rights  by  reason  of  any  delay  on  the  part 
of  those  officials,  whether  reasonable  or 
unreasonable,  unless  such  delay  has  been 
brought  about  through  his  corruption  of 
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0.  Collateral  Attack.— A  patent  of  the  United  States  can  be  attacked  for 
defects,  not  apparent  on  its  face,  only  by  regular  proceedings  instituted  for  that 
purpose,  and  is  not  open  to  collateral  attack.®* 

PATENT  TO  LAND.— The  patent  of  the  United  States  is  the  conveyance  by 
\vhich  the  nation  passes  its  title  to  portions  of  the  public  domain.  ^  And  it  is 
the  instrument  by  which  the  fee  simple  title  to  the  mining  claim  is  granted.^ 


the  officials,  or  through  his  inducement, 
or  at  his  instance.  Proof  that  they  were 
in  fault,  that  they  acted  unwisely,  unrea- 
sonably and  even  that  they  were  culpably 
dilatory,  casts  no  blame  on  him  and 
abridges  none  of  his  rights.  United  States 
r.  American  Bell  Tel.  Co.,  167  U.  S.  224, 
262,  42  L.  Ed.  144. 

M.  Patent  not  open  to  collateral  at- 
tack—Marsh V.  Nichols,  etc.,  Co.,  128  U. 
S.  603,  32  L.  Ed.  538;  Smelting  Co.  v. 
Kemp,  104  U.  S.  636,  26  L.  Ed.  875;  Steel 
r.  Smehing  Co.,  106  U.  S.  447,  27  L.  Ed. 
226;  Mahn  v.  Harwood,  112  U.  S.  354,  28 
L  Ed.  665;  Seymour  v.  Osborne,  11  Wall. 
516,  20  I^.  Ed.  33;  Rubber  Co.  v.  Goodyear, 
9  Wall  788,  19  L.  Ed.  566;  Eureka  Co.  v. 
Bailey  Co.,  11  Wall.  488,  20  L.  Ed.  209. 

A  patent  from  the  government  cannot 
be  impeached  for  fraud  in  procuring  its 
issue  in  any  other  mode  than  by  a  direct 


proceeding  to  set  it  aside.  Eureka  Co.  v, 
Bailey  Co.,  11  Wall.  488,  20  L.  Ed.  209. 

Neither  reissued  nor  extended  patents 
can  be  abrogated  by  an  infringer  in  a  suit 
against  him  for  infringement,  upon  the 
ground  that  the  letters-patent  were  pro- 
cured by  fraud  in  prosecuting  the  applica- 
tion for  the  same  before  the  commissioner. 
Seymour  v.  Osborne,  11  Wall.  516,  20  L. 
Ed.  33;  Rubber  Co.  v,  Goodyear,  9  WalL 
788,  19  L.  Ed.  566. 

1.  Public  lands. — Smelting  Co.  v,  Kemp, 
104  U.  S.  636,  640,  26  L.  Ed.  875;  Harden 
V.  Northern  Pac.  R.  Co.,  154  U.  S.  288, 
327,  38  L.  Ed.  992.  See  the  title  PUBLIC 
LANDS,  for  full  treatment  of  the  sub- 
ject. 

8.  Patent  to  mineral  land. — Mining 
Company  v.  Tunnel  Company,  198  U.  S. 
337,  347,  -49  L.  Ed.  501.  See  the  title 
MINES  AND  MINERALS,  vol.  8,  p.  364. 
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As  to  exclusion  of  panper  immigrants,  see  the  title  Ai^i^ns,  vol.  1,  p. 
248. 

As  to  discharge  of  poor  debtors  from  imprisonment,  see  the  title  Im- 
prisonment FOR  Debt,  vol.  6,  p.  892. 

As  to  charities  for  the  relief  of  the  poor,  sick,  aged  and  impotent, 
see  the  title  Charities,  vol.  3,  p.  680. 

As  to  appeals'  in  forma  pauperis,  see  the  title  Appeai^  and  Error,  vol.  2, 
p.  176. 

Disqualification  of  Justice  to  Order  Bemoval  from  His  Tpwnship. — 
Justices  of  the  peace,  who  are  at  the  time  inhabitants  of,  and  ratable  and  con- 
tributary  to  the  poor-tax  of  a  township,  cannot  make  an  order  of  removal  of 
a  person  as  a  pauper,  from  such  township.^ 

Examination  of  Pauper  Need  Not  Appear  on  Face  of  Order. — It  would 
seem  that  it  is  not  necessary  that  it  should  appear,  on  the  face  of  an  order  of 
removal  of  a  pauper,  that  the  pauper  had  been  examined.^ 

PAVEHENtS. — See  the  title  Streets  and  Highways. 
PAWN. — See  the  title  Pledge  and  Coi^laterai,  Security. 
PAY.— See  note  3. 
PATMASTEB.— See  the  title  Army  and  Navy,  vol.  2,  p.  531. 

1.    Disqualification  of  justice   to  order  pear  on  the  face  of  the  order;  nor  is  it 

removal  from  own  township. — Upper  Dub-  necessary    that    the    examination    of    any 

Hn  V.  Germantown,  2  Dall.  213,  1  L.  Ed.  person  should  be  set  forth.   If  any  pauper 

353.  was    injured    by   a   removal,    the    remedy 

%,   E^xamination  of  pauper  need  not  ap-  might  be  had  here,  on  information;  and 

pear   on   face    of    oitler. — Fallowfield    v,  though   it   will   not   restore   him,   yet    he 

Marlborough,  1  Dall.  28,  1  L.  Ed.  23.  might   have   complained   to   the   sessions, 

"No  case  can  be  shown,  where  an  order  where  everything  was  open."    Fallowfield 

was  deemed  bad,  because  the  examination  v,  Marlborough,  1  Dall.  28,  1  L.  Ed.  23. 

did  not  appear  on  the  face  of  the  order.  8.   Pay  or  allow. — See  ALLOW,  vol.  1, 

Comb.  474,  is  a  book  of  no  great  author-  p.  259. 

ity,  and  this  case  is  contradicted  by  many  Pay  proper.^ — Sec  the  title  ARMY  AND 

others.    We  are  of  opinion,  that  it  is  not  NAVY,  vol.  2,  p.  502. 
necessary  that  an  examination  should  ap- 
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PAYMENT. 

BY  WAI^TISR   CARRINGTON. 

I.  Definition,  321. 
n.   To  Whom  Payment  May  Be  Made,  321. 

A.  In  General,  321. 

B.  Agents  and  Attorneys,  322. 

C.  Executors  and  Administrators,  322. 

D.  Guardians,  322. 

E.  SheriflFs  and  Constables  and  United  States  Marshals,  322. 

F.  A  Conquering  State,  322. 

G.  Effect  of  Assignment  by  Creditor,  323. 

m.  Who  May  Make  Payment,  323. 

IV.  Place  of  Payment,  323. 

A.  In  Absence  of  Stipulation,  323. 

B.  Under  Contract  to  Pay  at  a  Particular  Place,  323. 

V.  Time  of  Payment,  324. 

A.  In  General,  324. 

B.  Where  Time  of  Payment  Is  Made  Conditional,  324. 

C.  Under  Contract  to  Pay  Distinct  Sums  at  Different  Periods,  324. 

D.  Waiver  of  Stipulated  Damages  for  Failure  to  Pay  at  Time  Agreed, 

324. 

VI.  Manner  and  Medium  of  Payment,  325. 

A.  In  General,  325. 

B.  Pa)rment  in  Coin,  325. 

C.  Pajrment  in  United  States  Treasury  Notes,  325. 

D.  Payment  in  Bank  Notes,  326. 

E.  Payment  in  State  Treasury  Warrants,  327. 

F.  Payment  in  Continental  Money,  327. 

G.  Pajrment  in  Confederate  Money,  327. 

H.  Payment  in  Counterfeit  Money  or  Canceled  Treasury  Notes,  327. 
I.  Payment  in  Bills,  Notes  or  Checks,  327. 

1.  Bills  of  Exchange  and  Promissory  Notes,  327. 

2.  Acceptances  of  Bills  of  Exchange,  329. 
S.  Checks,  329. 

J.  Payment  in  Evidences  of  Debts  Due  the  Debtor,  330. 
K.  Payment  by  Bond,  330. 

L.  Payment  in  Paper  for  Which  the  Creditor  Is  Responsible,  330. 
M.  Operation  of  the  Principle  of  ^Set-Off,  330. 
N.  Medium  in  Which  Agents,  Attorneys,  Executors  and  Trustees  May 

Receive  Payment,  330. 
O.  Contracts  Relating  to  Manner  and  Medium  of  Payment,  331. 

1.  In  General,  331. 

2.  Payment  ill  "Current  Money,"  331. 

3.  Payment  in  "Current  Funds,"  332. 

4.  Pa3rment  in  "Currency,"  332. 

5.  Payment  in  "Coin"  or  "Bullion,"  332. 

a.  Express  Contracts,  332. 

b.  When  Undertaking  to  Pay  in  Gold  Will  Be  Implied,  333. 

6.  Payment  in  "Specie,"  333. 

7.  Payment  in  "Dollars,"  334. 
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320  PAYMENT, 

8.  Payment  in  the  Paper  of  a  Bank,  334. 

9.  Payment  in  County  Script  or  Warrants,  334. 

10.  Payment  of  Interest  on  Bonds  in  Money  or  Script,  334. 

11.  Pa)rment  in  Promissory  Notes,  334. 

12.  Payment  by  a  Certificate  of  Deposit  in  a  Bank,  335. 

13.  Payment  in  Confederate  Currency,  335, 

14.  Payment  in  Goods  or  Chattels,  335. 

15.  Payment  by  Assessments  upon  Stock,  337. 

16.  Payment  by  a  Conveyance  of  Land,  337. 

17.  Contractual  Obligation  of  a  State  to  Receive  Designated  Securities 
in  Payment  of  Taxes  and  Other  Obligations,  337. 

18.  Agreement    That    Payment    in    One    Medium    Shall    Extinguish 

Larger  Amount  Estimated  in  Another  Medium,  337. 

Vn.  What  Oonstitutes  a  Demand  for  Payment,  338. 
VIII.  Acceptance  of  Pajrment,  338. 

A.  Authority  to  Accept,  338. 

B.  Acceptance  of  Less  than  Is  Due  in  Full  Satisfaction  of  a  Debt,  338. 

1.  Where  the  Sum  Due  Is  Liquidated,  338. 

2.  Where  the  Debt  Is  Unliquidated,  338. 

3.  Prepayment  of  Part  of  a  Claim,  339. 

C.  Acceptance  of  a  Medium  of  Payment  Different  from  That  Promised, 

339. 

IX.  Receipt,  339. 
X.  Application  of  Pajrments,  339. 

A.  To  What  Debts  Payments  Are  Applied,  339. 

1.  Application  by  the  Parties,  339. 

a.  In  the  Absence  of  Contract,  339. 

b.  Application  by  Contract,  341. 

2.  In  Absence  of  Application  by  the  Parties,  341. 

B.  Application  to  Discharge  of  Principal  or  Interest,  342. 

1.  General  Rule,  342. 

2.  Application  of  Sum  Paid  into  Court  Where  a  Decree  Is  Rendered 

for  a  Greater  Amount,  342. 

3.  Interest  Paid  before  It  Is  Due,  342. 

XI.  Evidence  of  Payment,  342. 

A.  Presumptions  and  Burden  of  Proof,  342. 

1.  Presumption  That  Everything  Has  Been  Paid  Which  Ought  Not 

to  Be  Paid,  342. 

2.  Presumption  Arising  from  a  Receipt,  342. 

3.  Presumption  Arising  from  Acknowledgment  of  Payment,  342. 

4.  Presumption  Where  a  Promissory  Note  Is  Given,  343. 

5.  Presumption  Arising  from  Lapse  of  Time,  343. 

B.  Admissibility  or  Competency  of  Evidence,  343. 

XII.  Effect  of  Part  Pajrment  of  a  Claim  against  the  United  States,  344. 
Xm.  Recovery  of  Pajrments,  344. 

A.  Doctrine  as  to  Voluntary  and  Compulsory  Payments,  344. 

B.  Payments  under  ^listake  of  Law,  346. 

C.  Payments  under  Mistake  of  Facts,  346. 

1.  Rule  Stated,  346. 

2.  Mistake  in  Estimate  of  Value  Where  Contract  Is  Speculative,  347. 

3.  Effect  of  Negligence  or  Breach  of  Duty,  347. 

D.  Payments  Procured  through  Imposition  or  Deceit,  347. 

E.  Pa)mients  upon  a  Consideration  Which  Fails,  347. 
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1.  In  General,  347. 

2.  Payments  under  a  Contract  Which  Is  Subsequently  Rescinded,  347. 

F.  Payments  under  a  Contract  Procured  Through  Fraud,  347. 

G.  Pa3mients  under  an  Illegal  Contract,  348. 

1.  In  General,  348. 

2.  Payments  of  Usurious  Interest,  348. 

H.  Payments  of  Void  or  Illegal  Taxes  or  Assessments,  348. 

I.  Money  Paid  by  the  United  States  under  an  Unauthorized  Certificate, 
349. 

J.  Payments  by  or  to  Public  Officers,  349. 

K.  Payment  in  Currency  That  Has  Been  Embezzled,  349. 

XIV.   Pleading,  349. 

A.  Plea  of  Payment,  349. 

1.  When  Proper,  349. 

2.  What  Must  Be  Averred,  349. 

B.  Demurrer  to  Plea  of  Payment,  349. 

CROSS  REFERENCES. 

See  the  titles  Accord  and  Satisfaction,  vol.  1,  p.  69;  Ambassadors  and 
Consuls,  vol.  1,  p.  273;  Appeal  and  Error,  vol.  1,  p.  333;  Army  and  Navy, 
vol.  2,  p.  494;  Assignments,  vol.  2,  p.  549;  Assumpsit,  vol.  2,  p.  636;  Attach- 
ment AND  Garnishment,  vol.  2,  p.  660;  Attorney  and  Client,  vol.  2,  p.  703; 
Banks  and  Banking,  vol.  3,  p.  1;  Bills,  Notes  and  Checks,  vol.  3,  p.  257; 
Bonds,  vol.  3,  p.  382;  Compromise  and  Settlement,  vol.  3,  p.  980;  Contracts, 
vol.  4,  p.  552 ;  Contribution  and  Exoneration,  vol.  4,  p.  595 ;  Coupons,  vol.  4, 
p.  846;  Courts,  vol.  4,  p.  861;  Duress,  vol.  5,  p.  682;  Evidence,  vol.  5,  p.  1004; 
Executions,  vol.  6,  p.  84;  Executors  and  Administrators,  vol.  6,  p.  119; 
Fraud  and  Deceit,  vol.  6,  p.  394;  Guardian  and  Ward,  vol.  6,  p.  599;  Il- 
legal Contracts,  vol.  6,  p.  737;  Impairment  oe  Obligation  op  Contracts, 
vol.  6,  p.  758;  Implied  Contracts,  vol.  6,  p.  888;  Insurance,  vol.  7,  p.  66;  In- 
terest, vol.  7,  p.  217;  International  Law,  vol.  7,  p.  239;  Judgments  and 
Decrees,  vol.  7,  p.  544;  Laches,  vol.  7,  p.  790;  Liens,  vol.  1,  p.  890;  Limita- 
tion OP  Actions  and  Adverse  Possession,  vol.  7,  p.  900;  Loans,  vol.  7,  p. 
1056;  Maritime  Liens,  vol.  8,  p.  218;  Mechanics'  Liens,  vol.  8,  p.  328;  Mis- 
take AND  Accident,  vol.  8,  p.  417 ;  Mortgages  and  Deeds  op  Trust,  vol.  8,  p. 
452;  Municipal,  County,  State  and  Federal  Securities,  vol.  8,  p.  650 
Parol  Evidence,  ante,  p.  12;  Partnership,  ante,  p.  73;  Patents,  ante,  p.  136 
Postal  Laws;  Presumptions  and  Burden  op  Proop;  Principal  and  Agent 
Principal  and  Surety;  Public  Lands;  Public  Oppicers;  Receipts;  Rev- 
enue Laws;  Sales;  Set-Opp,  Recoupment  and  Counterclaim;  Sheripps 
AND  Constables;  Special  Assessments;  Specipic  Perpormance;  Stock  and 
Stockholders;  Taxation;  Tender;  Trusts  and  Trustees;  United  States; 
United  States  Marshals;  Usury;  Vendor  and  Purchaser;  War. 

I.    Definition. 

Payment  implies  a  debt  from  him  who  pays  to  him  who  is  to  receive,  and  that 
when  the  payment  is  complete  the  debt  will  be  discharged.^  On  principle,  noth- 
ing can  be  pa3mient  in  fact  except  what  is  in  truth  such,  unless  specially  agreed 
to  be  taken  as  its  equivalent.^ 

n.    To  Whom  Pajonent  May  Be  Made. 

A.  In  General. — Debts  can  only  be  satisfied  when  paid  to  the  creditors  to 
whom  they  are  due,  or  to  persons  legally  authorized  to  receive  payment.* 

1.  What  payment  implies. — Tennessee  3.  To  whom  payment  may  be  made. — 
Bond  Cases,  114  U.S.  663,  687,  29  L.  Ed.  281.       Williams  v.   Bruffy,  96  U.  S.  176,  187,  24 

2.  There  is  no  equivalent  for  pajrment,      L.  Ed.  716. 

except  by  special  agreement. — ^The  Emily  Coerced  payment  to  an  unlawful  com- 

Souder,  17  Wall.  666,  670,  21  L.  Ed.  683.  bination. — "Debtors   cannot   claim   release 

9  U  8  Enc— 21 
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B.  Agents  and  Attorneys.* — Payment  may  be  made  to  an  agent  or  at- 
torney having  authority  to  receive  it.**  But  the  death  of  the  principal  operates 
as  a  revocation  of  the  agent's  authority  to  receive  payment  for  him.® 

0.  Executors  and  Administrators. — As  to  the  authority  of  an  executor  or 
administrator  to  receive  payment  of  a  debt  due  his  testator  or  intestate,  see  the 
title  Executors  and  Administrators,  vol.  6,  p.  119. 

D.  Guardians. — As  to  the  authority  of  a  guardian  to  receive  payment  of  a 
debt  due  the  ward,  see  the  title  Guardian  and  Ward,  vol.  6,  p.  599.'^ 

E.  Sheriffs  and  Constables  and  United  States  Mar&hals. — See  the 
titles  Executions,  vol.  6,  p.  84;  Sheriffs  and  Constables;  United  States 
Marshals. 

F..  A  Conquering  State. — It  would  seem  that  a  conquering  state,  after  the 
conquest  has   subsided  into  government,   may   exact   payment   from  the   state 


from  liability  to  their  creditors  by  reason 
of  the  coerced  payment  of  equivalent  sums 
to  an  unlawful  combination."  Williams  v. 
Bruffy,  96  U.  S.  176,  187,  24  L.  Ed.  716. 

4.  Generally,  as  to  the  authority  of 
agents,  see  the  title  PRINCIPAL  AND 
AGENT.  As  to  the  authority  of  banks  to 
receive  payment  of  negotiable  paper  de- 
posited for  collection,  see  the  title  BANKS 
AND  BANKING,  vol.  3,  p.  47.  As  to  the 
medium  in  which  an  agent  may  receive 
payment,  see  post,  "Medium  in  Which 
Agents,  Attorneys,  Executors  and  Trus- 
tees May  Receive  Payment,"  VI,  N. 

6.  Payment  may  be  made  to  an  au- 
thorized agent  or  attorney. — Case  Mfg. 
Co.  V.  Soxman,  138  U.  S.  431,  439,  34  L. 
Ed.  1019;  Bailey  v.  United  States,  109  U. 
S.  432,  27  L.  Ed.  988;  Potter  v.  United 
States,  107  U.  S.  126,  27  L.  Ed.  330. 

The  acting  financial  manager  of  a  cor- 
poration is  authorized  to  receive  payment 
for  the  corporation.  Case  Mfg.  Co.  v. 
Soxman,  138  U.  S.  431,  439,  34  L.  Ed.  1019. 

If  a  public  officer  sees  fit  to  allow  the 
money  of  the  government  to  be  paid  dur- 
ing his  absence  from  his  office  into  the 
hands  of  his  agent  or  servant,  it  is  a  good 
payment  to  him,  and  the  risk  is  with  him 
and  his  sureties  and  not  with  the  govern- 
ment. Potter  V,  United  States,  107  U.  S. 
126,  27  L.  Ed.  330. 

Payment  of  a  claim  against  the  United 
States  to  an  attorney  in  fact,  constituted 
such  by  power  of  attorney  executed  by 
the  claimants  before  the  allowance  of 
their  claim  b^  congress  or  by  the  proper 
department,  is  good  as  between  the  gov- 
ernment and  such  claimants,  where  the 
power  of  attorney  has  not  been  revoked 
at  the  time  payment  is  made;  notwith- 
standing the  provisions  of  the  Act  of  July 
29,  1846,  entitled  "An  Act  in  Relation  to 
the  Payment  of  Claims,"  and  the  act  of 
February  26,  1853,  entitled  "An  Act  to 
Prevent  Frauds  upon  the  Treasury  of  the 
United  States."  9  Stat,  at  L.,  41,  and  10 
lb.,  170.  Bailey  v.  United  States,  109  U. 
S.  432,  27  L.  Ed.  988. 

'Paymtnt  made  upon  terms  not  within 
agent's  power^ — Where  a  vendor  gave  a 
power  of  attorney  to  an  agent  to  receive 
a   payment  from   the   purchasers   on  ac- 


count, and  the  agent  gave  a  receipt  in 
full  for  certain  balances  by  way  of  adjust- 
ment, and  compromise,  and  the  vendor 
disapproved  of  the  acts  of  the  agent,  it 
was  held  that  the  payment  was  not  good, 
even  on  account,  agamst  the  vendor.  The 
purchasers,  by  making  a  payment  in  this 
way,  upon  certain  terms  which  were  not 
within  the  power  of  attorney,  constituted 
the  agent  theic  agent.  For  two  years 
afterwards,  they  insisted  upon  the  bind- 
ing force  of  the  acts  of  the  agent  to  the 
extent  to  which  he  had  given  releases,  and 
only  claimed  the  payment  to  be  on  ac- 
count when  the  agent  became  insolvent 
It  was  held  that  it  was  then  too  late. 
Curtis  V.  Innerarity,  6  How.  146,  12  L. 
Ed.  380. 

6.  Death  of  principal  revokes  agent's 
authorittr.— L^ng  v.  Thayer,  150  U.  S.  520, 
37   L.   Ed.  1167. 

A  payment  to  the  agent  after  the  death 
of  the  principal  will  not  discharge  the 
obligation  to  the  principal's  estate,  even 
though  it  be  made  in  ignorance  of  the 
death  of  the  principal.  Long  v.  Thayer, 
150  U.  S.  620,  622,  37  L.  Ed.  1167. 

Where  a  sale  is  made  by  one  through 
an  agent,  pavment  to  be  made  by  install- 
ments, and  tne  principal  dies  and  the  pur- 
chaser makes  the  payment  at  the  stimu- 
lated times  to  the  agent  until  the  entire 
sum  is  paid  and  then  learns  of  the  prin- 
cipal's  death,  the  payments  made  to  the 
agent  will  not  discharge  the  purchaser's 
obligation  to  the  estate  of  the  seller,  even 
if  such  payments  were  made  in  ignorance 
of  the  seller's  death.  Long  v.  Thayer,  150 
U.  S.  520,  37  L.  Ed.  1167. 

Effect  of  death  of  a  joint  owner  on  au- 
thority of  agent  of  joint  owners* — ^The 
weight  of  authority  supports  the  rule  that 
the  death  of  one  joint  owner  operates  to 
sever  the  joint  interest,  and  that  the  au- 
thority of  an  agent  appointed  by  the  joint 
owners  and  authorized  to  receive  payment 
for  them  thereupon  ceases,  where  such 
authority  is  not  coupled  with  an  interest. 
But  that  this  is  the  correct  rule  admits  of 
some  doubt.  Long  v,  Thayer,  150  U.  S. 
620,  522,  37  L.  Ed.  1167. 

7.  'P&ymtnt  by  United  States  in  Dis- 
trict of  Columbia  to  tutrix  appointed  In 


Digitized  by 


Google 


PAYMENT, 


323 


debtors  of  the  conquered  power,  and  that  payments  to  the  conqueror  discharge 
the  debt,  so  that  when  the  former  government  returns,  the  debtor  is  not  com- 
pellable to  pay  again.  But  the  principle  has  no  applicability  to  debts  not  due  to 
the  conquered  state.  The  conquering  state  does  not  succeed  to  the  rights  of  a 
private  creditor,  and  compulsory  payments  to  it  by  a  private  debtor  will  not 
extinguish  the  claims  of  the  original  creditor.^ 

O.  Effect  of  Assignment  by  Creditor. — See  the  title  Assignments,  vol. 
2,  pp.  582,  585. 

m.    Who  May  Make  Pajrment. 

A  solvent  man  may  at  any  time  pay  his  just  debts  not  attached  by  lawful 
process.® 

Unauthorized  Payments  by  Oovemment  Of&cers. — As  a  general  rule, 
the  government  cannot  be  bound  by  the  action  of  its  officers,  where  by  miscon- 
struction of  the  law  under  which  they  have  assumed  to  act,  unauthorized  pay- 
ments are  made.^^ 

IV.    Place  of  Pajrment. 

A.  In  Absence  of  Stipulation. — A  personal  obligation  where  the  place  of 
pa3mient  is  not  stipulated  is  due  at  the  domicile  of  the  obligee.  It  is  the  duty  of 
the  debtor  to  seek  the  creditor,  and  pay  him  his  debt  at  his  place  of  residence.** 

B.  Under  Contract  to  Pay  at  a  Particular  Place. — Place  for  the  pay- 
ment of  money  is  a  substantial  part  of  any  contract  to  pay  it  there.  It  can  be  in- 
sisted upon  by  him  who  is  to  receive  it,  and  cannot  be  rightfully  refused  or 


Louisiana^ — A  payment  by  the  United 
States  in  the  District  of  Columbia  of  a 
debt  due  by  it  to  certain  minor  children, 
to  their  tutrix  appointed  under  the  laws 
of  Louisiana,  is  a  valid  payment.  Taylor 
V,  Bemiss,  110  U.  S.  42,  45,  28  L.  Ed.  64. 

8.  "What  debts  may  be  paid  to  a  con-* 
quering  state. — Planters'  Bank  v.  Union 
Bank,  16  Wall.  483,  497,  21  L.  Ed.  473. 

On  the  17th  of  August,  1863,  when  the 
city  of  New  Orleans  was  in  quiet  posses- 
sion of  the  United  States  forces,  and  after 
a  proclamation  had  been  issued  by  the 
general  in  command  that  all  rights  of 
property  of  whatever  kind  would  be  held 
inviolate,  subject  only  to  the  laws  of  the 
United  States,  which  was  only  a  reiteration 
of  the  rules  established  by  the  legislative 
and  executive  action  of  the  national  gov- 
ernment in  respect  to  the  portions  of  the 
states  in  insurrection  occupied  and  con- 
trolled by  the  troops  of  the  Union,  Gen- 
eral Banks,  of  the  federal  army,  issued  an 
order  requiring  the  several  banks  of  New 
Orleans  to  pay  over  to  the  chief  quarter- 
master of  the  army,  or  to  such  officer  of 
his  department  as  he  might  designate,  all 
money  in  their  possession  belonging  to  or 
standing  upon  their  books  to  the  credit 
of  any  corporation  or  association  in  hos- 
tility to  the  United  States,  and  declaring 
that  such  funds  would  be  held  and  ac- 
counted for  by  the  quartermaster's  de- 
partment subject  to  the  future  adjudica- 
tion of  the  government  of  the  United 
States.  Under  this  order  the  Union  Bank 
paid  to  the  acting  quartermaster  the  bal- 
ance standing  to  the  credit  of  the  Plant- 
er's Bank  on  their  books,  and  the  quar- 
termaster accepted  such  payment  in  dis- 
charge of  such  balance.  It  was  held  that 
the    order   was    without    authority     and 


wholly  invalid,  and  the  payment  to  the 
quartermaster  did  not  satisfy  the  debt  due 
by  the  Union  Bank  to  the  Planter's  Bank. 
Planter's  Bank  v.  Union  Bank,  16  Wall. 
483,  21  L.  Ed.  473. 

9.  Right  of  solvent  man  to  pay  unat- 
tached debts. — Simpson  &  Co.  v.  Dall,  3 
Wall.  460,  18  L.  Ed.  265. 

Where  a  solvent  firm  owing  bona  fide 
a  debt,  learns — though  by  irregular  and 
perhaps  improper  means  on  the  part  of 
one  of  their  number — that  the  debt  is 
about  to  be  attached  by  a  creditor  of  the 
person  to  whom  they  owe  it,  they  may 
nevertheless  pay  the  debt  as  soon  as  they 
please  and  in  such  securities,  including 
their  own  negotiable  note,  as  their  cred- 
itor is  willing  to  accept;  and  if  the  debt 
is  actually  paid,  and  so  acknowledged  by 
their  creditor  to  be,  the  creditor  of  such 
creditor  cannot  make  them  pay  it  over 
again  to  him;  though  his  attachment  mav 
thus  have  been  provokingly  defeated. 
•  Neither  is  there  anything  in  the  laws  of 
Tennessee  relating  to  the  attachment  of 
debts  due  by  nonresidents  that  militates 
with  this  doctrine  that  a  solvent  man  may 
at  any  time  pay  his  just  debt  not  attached 
by  lawful  process.  Simpson  &  Co.  v,  Dall,. 
3  Wall.  460,  18  L.  Ed.  265.  See  the  titles 
ATTACHMENT  AND  GARNISH- 
MENT,  vol.  2,  p.  660;  FRAUDULENT 
AND  VOLUNTARY  CONVEYANCES, 
vol.  6,  p.  475. 

10.  Unauthorized  pasrments  by  govern- 
ment officers.— Wisconsin  Cent.  R.  Co.  tr. 
United  States,  164  U.  S.  190,  210,  41  L. 
Ed.   399. 

11.  Place  of  payment  in  absence  of 
stipulation.— Chemung  Canal  Bank  r, 
Lowery,  93  U.  S.  72,  77,  23  L.  Ed.  806. 
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omitted  by  him  who  has  it  to  pay.  A  breach  of  the  promise  gives  to  the  cred- 
itor a  right  of  action  against  the  debtor.  ^^  The  designation  of  a  bank  as  the 
place  of  payment  of  a  bond,  imports  a  stipulation  that  its  holder  will  have  it 
at  the  bank  when  due  to  receive  payment,  and  that  the  obligor  will  produce  tliere 
the  funds  to  pay  it.^^ 

V.    Time  of  Payment. 

A.  In  General. — One  who  is  solvent  may  at  any  time  pay  a  just  debt  not 
attached  by  lawful  process.^*  When  no  specific  time  for  the  pa)rment  of  money 
is  fixed,  in  judgment  of  law,  it  is  payable  on  demand.^*  But  when  the  time  of 
pa)mient  is  made  a  substantial  and  not  a  mere  formal  circumstance,  it  enters 
into  the  essence  of  the  contract,  and  must  be  observed.^*  In  such  case  a  failure 
to  pay  at  the  date  specified  will  not  be  relieved  against  in  equity.  ^"^ 

B.  Where  Time  of  Payment  Is  Made  Conditional. — A  promise  to  pay 
as  soon  as  a  certain  crop  "can  be  sold  or  the  money  raised  from  any  other 
source,"  is  a  promise  to  pay  upon  the  occurrence  of  either  of  the  events,  or  after 
the  lapse  of  a  reasonable  amount  of  time  within  which  to  procure,  in  one  mode 
or  the  other,  the  means  necessary  to  meet  the  liability.^®  The  question  of  what 
is  a  reasonable  time,  if  there  is  no  evidence  in  the  case  but  the  written  promise 
itself,  is  a  question  for  the  court.  Five  years  and  more  is  much  more  than  a 
reasonable  time.^® 

0.  Under  Contract  to  Pay  Distinct  Sums  at  Different  Periods.  — 
Under  a  contract  for  the  payment  of  distinct  sums  of  money,  at  different  pe- 
riods, an  action  lies  for  each  sum,  as  it  becomes  due,  and  when  the  sum  is  paid, 
the  debtor  or  contractor  is  forever  discharged  from  the  contract  to  pay  it.^ 

D.  Waiver  of  Stipulated  Damages  for  Failure  to  Pay  at  Time  Agreed. 
— ^Where  a  debt  is  payable  at  a  time  specified,  and  the  debtor  promises  that  upon 
failure  to  pay  at  that  time,  he  will  pay  in  addition  specified  damages,  the  cred- 
itor may  waive  the  right  to  demand  such  damages.^i 


12.  Place  of  pajmient  a  substantial  part 
<rf  contract. — Raymond  v.  Tyson,  17  How. 
53,  64,  15  L.  Ed.  47. 

Contract  construed. — Contract  for  the 
t»yment  of  money  held  to  require  pay- 
ment in  Philadelphia  in  the  event  of  non- 
payment in  Amsterdam  on  a  date  speci- 
fied. United  States  ».  Gurney,  4  Crane  h 
333,  343,  2  L.  Ed.  638. 

18.  Designation  of  bank  as  place  of  pay- 
ment of  bond.— Ward  v.  Smith,  7  Wall. 
447,  19  L.  Ed.  207.  See  the  title  BONDS, 
vol.  3,  p.  421. 

14.  Debt  not  attached  by  lawful  process 
may  be  paid  at  any  time. — Simpson  &  Co. 
V.  Dall,  3  Wall.  460,  476,  18  L.  Ed.  265. 

Where  a  solvent  firm  owing  bona  fide  a 
debt,  learns — though  by  irregular  and  per- 
haps improper  means  on  the  part  of  one 
of  their  number — that  the  debt  is  about 
to  be  attached  by  a  creditor  of  the  person 
to  whom  they  owe  it,  they  may  neverthe- 
less pay  the  debt  as  soon  as  they  please 
and  in  such  securities,  including  their  own 
negotiable  note,  as  their  creditor  is  will- 
ing to  accept;  and  if  the  debt  is  actually 
paid,  and  so  acknowledged  by  their  cred- 
itor to  be,  the  creditor  of  such  creditor 
cannot  make  them  pay  it  over  again  to 
him;  though  his  attachment  may  thus 
have  been  provokingly  defeated.  Neither 
is  there  anything  in  the  laws  of  Tennes- 
see relating  to  the  attachment  of  debts 
due  by  nonresidents  that  militates  with 
this  doctrine  that  a  solvent  man  may  at 


any  time  pay  his  just  debts  not  attached 
by  lawful  process.  Simpson  &  Co.  v.  Dall^ 
3  Wall.  460,  461,  18  L.  Ed.  265. 

16.  Debt  payable  on  demand  where 
time  not  stipulated. — Bank  v.  Hagner.  1 
Pet.  455,  7  L.  Ed.  219. 

16.  When  time  of  payment  is  made  a 
substantial  circumstance  it  must  be  ob- 
served.— Hoi  lings  worth  v.  Fry,  4  Dall.  345, 
1  L.  Ed.  860. 

17.  Hollingsworth  v.  Fry,  4  Dall.  345, 
1  L.  Ed.  860. 

18.  Time  of  payment  conditional. — 
Nunez  v.  Dautel,  19  Wall.  560,  22  I^  Ed. 
161. 

Such  a  promise  does  not  mean  that  if 
the  crop  should  be  destroyed  or  could 
never  be  sold,  and  the  parties  promising 
could  not  procure  the  money  from  any 
other  source,  the  debt  should  never  be 
paid.  Nunez  v.  Dautel,  19  Wall.  560,  22 
L.  Ed.  161. 

19.  Nunez  v.  Dautel,  19  Walk  560,  22  L- 
Ed.  161. 

90.  Promise  to  pay  distinct  sums  at  dif- 
ferent periods. — Faw  v.  Marsteller,  2 
Cranch  10,  24,  2  L.  Ed.  191. 

21.  Waiver  of  stipulated  damages  for 
failure  to  pay  at  time  agreed. — United 
States  V,  Gurney,  4  Cranch  333,  345,  2  L. 
Ed.  638. 

B.,  in  Philadelphia,  agreed  to  pay  A.'s 
agent  170,000  guilders  in  Amsterdam,  on 
the  1st  of  March;  and  if  he  should  fail  so 
to  do,  then  to  pay  to  A.  the  value  of  said 
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VI.    Manner  and  Medium  of  Pajrment. 

A.  In  General. — The  general  rule,  under  both  the  common  and  the  civil  law, 
is  that  in  the  absence  of  a  stipulation  to  the  contrary,  the  character  of  money 
which  is  current  at  the  time  fixed  for  performance  of  a  contract  is  the  medium 
in  which  payments  may  be  made.22  In  this  country  all  debts  not  solvable  by  their 
terms  in  something  else  are  prima  facie  payable  in  legal  tender  money,  as  as- 
certained by  the  acts  of  congress.  And  this  is  true  whether  the  contract  be  ex- 
pwess  or  implied,  and  whether  it  existed  in  parol,  or  in  a  promissory  note,  or  in 
a   jtidgment.23 

B.  Pajrment  in  Coin. — One  owing  a  debt  may  pay  it  in  gold  coin,  unless 
there  is  something  to  the  contrary  in  the  obligation  out  of  which  the  debt  arises.^* 
Coin  is  the  only  legal  tender  for  debts  less  than  one  dollar.^** 

Act  of  Congress  Withdrawing  from  Circulation  Porto  Bican  Coins. — 
The  eleventh  section  of  the  act  of  congress  of  April  12,  1900,  provided  for  the 
withdrawal  of  all  coins  in  circulation  in  Porto  Rico,  and  for  the  payment  of  all 
existing  debts  at  the  rate  of  sixty  cents  in  coins  of  the  United  States  for  one 
peso.  This  statute  did  not  impair  or  change  the  obligation  of  any  contract.  The 
withdrawal  did  not  take  legal  effect  so  far  as-  concerned  debts  then  existing,  ex- 
cept upon  the  condition  that  such  debts  might  be  solved  in  the  coins  of  the 
United  States  at  the  rate  of  exchange  stated  in  the  act.^o 

The  question  of  the  computation  for  customs  purposes  of  the  value 
of  foreign  coin,  is  treated  under  the  title  R^enue  Laws. 

As  to  contracts'  providing  for  payment  in  coin,  see  post,  'Tayment  in 
'Coin'  or  'Bullion,' "  VI,  O,  5. 

0.  Payment  in  United  States  Treasury  Notes. — ^The  acts  of  congress 
known  as  the  Legal  Tender  Acts,  declaring  treasury  notes  a  legal  tender,  are  con- 
stitutional as  applied  both  to  contracts  made  before  their  passage,^^  and  to  those 


guilders,  at  the  rate  of  exchange  current 
in  Philadelphia,  at  the  time  demand  of 
payment  was  made,  together  with  dam- 
ages at  twenty  per  cent,  in  the  same  man- 
ner as  if  bills  of  exchange  had  been  drawn 
for  the  sum,  and  they  had  been  returned 
protested  for  nonpayment.  B.  paid  the 
170,000  guilders,  in  .Amsterdam,  to  the 
agent  of  A.,  on  the  13th  of  May,  instead  of 
the  1st  of  March.  It  was  held  that  the 
acceptance  of  the  money  in  Amsterdam 
subsequent  to  the  date  specified  for  pay- 
ment, and  before  a  demand  was  made  in 
Philadelphia,  constituted  a  waiver  of  the 
right  to  demand  the  stipulated  damages. 
United  States  v.  Gurney,  4  Cranch  333, 
345,  2  L.  Ed.  638. 

28.  Payment  may  ht  made  in  money 
current  at  time  fixed  for  performance. — 
San  Juan  v.  St.  John's  Gas  Co.,  195  U.  S. 
510,   520,  49    L.   £d.  299. 

"A  contract  to  pay  a  certain  sum  in 
money,  without  any  stipulation  as  to  the 
kind  of  monev  in  which  it  shall  be  paid, 
may  always  be  satisfied  by  payment  of 
that  sum  in  any  currency  which  is  lawful 
money  at  the  place  and  time  at  which  pay- 
ment is  to  be  made."  Legal  Tender  Cases, 
110  U.  S.  421,  28  L.  Ed.  204.  See,  also. 
United  States  v,  Robertson,  5  Pet.  641, 
659,  8  L-  Ed.  257. 

S3.  Debts  prima  facie  i>ayable  in  legal 
tender  money,  as  ascertained  by  act  of 
congress. — Blount  v.  Windley,  95  U.  S. 
173,  176,  24  L.  Ed.  424;  Thompson  v,  But- 
ler, 95  U.  S.  694,  696,  24  L.  Ed.  540.     But 


see  post,  "Payment  in  Paper  for  Which  the 
Creditor  Is  Responsible,"  VI,  L. 

S4.  Payment  in  gold  coin. — ^Thompson 
V,  Butler,  95  U.  S.  694,  696,  24  L.  Ed.  640. 

26.  Coin  only  legal  tender  for  debts  less 
than  one  dollar. — Lane  County  v,  Oregon, 
7  Wall.  71,  75,  19  L.  Ed.  101. 

d6.  Act  withdrawing  coins  in  circulation 
in  Porto  Rico. — Serralles'  Succession  v. 
Esbri,  200  U.  S.  103,  117,  50  L.  Ed.  391. 

27.  Legal  tender  acts  constitutional  as 
applied  to  contracts  made  before  their 
passage. — Legal  Tender  Cases,  12  Wall. 
457,  20  L.  Ed.  287,  overruling  Hepburn  v. 
Griswold,  8  Wall.  603,  19  L.  Ed.  513;  Le- 
gal Tender  Cases,  110  U.  S.  421,  28  L.  Ed. 
204;  Dooley  v.  Smith,  13  Wall.  604,  606,  20 
L.  Ed.  547;  Railroad  Co.  v,  Johnson,  15 
Wall.  195,  21  L.  Ed.  178;  Bigler  v.  Waller, 
14  Wall.  297,  298,  20  L.  Ed.  891. 

"Every  contract  for  the  payment  of 
money,  simply,  is  necessarily  subject  to 
the  constitutional  power  of  the  govern- 
ment over  the  currency,  whatever  that 
power  may  be,  and  the  obligation  of  the 
parties  is,  therefore,  assumed  with  refer- 
ence to  that  power."  Legal  Tender  Cases, 
12  Wall  457,  549,  20  L.  Ed.  287;  Legal 
Tender  Cases,  110  U.  S.  421,  449,  28  L. 
Ed.  204. 

Acts  of  1862  and  1868  applicable  to 
debts  contracted  before  their  enactment. 
— Construed  by  the  plain  import  of  their 
terms  and  the  manifest  intent  of  the  leg- 
islature, the  statutes  of  1862  and  1863, 
which  make  United  States  notes  a  legal 
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made  since,^®  and  under  them  contracts  to  pay  money  generally,  as  distinguished 
from  contracts  to  pay  some  specially  defined  species  of  money,  or  obligations 
pa3rable  in  commodities  or  things  other  than  money,^®  may  be  fulfilled  by  the 
payment  of  treasury  notes,  without  reference  to  the  time  when  such  contracts 
were  made.^^  But  the  Legal  Tender  Acts  do  not  apply  to  involuntary  contribu- 
tions exacted  by  a  state,  but  only  to  debts,  in  the  strict  sense  of  that  term,  that 
is,  to  obligations  for  the  payment  of  money  founded  on  contracts,,  express  or  im- 
plied, including  judgments  and  recognizances.^^ 

D.   Pajrment  in  Bank  Notes. — A  debtor  cannot  discharge  his  debt  in  bank 
notes  if  the  creditor  is  under  no  contractual  obligation  to  receive  such  notes  in 


tender  in  payment  of  debts,  apply  to  debts 
contracted  before  as  well  as  to  debts  con- 
tracted after  their  enactment.  Hepburn 
V.  Griswold,  8  Wall.  603,  19  L.  Ed.  513. 

28.  Legal  tender  acts  constitutional  as 
applied  to  contracts  made  sinee  their  pas- 
sage.— Legal  Tender  Cases,  12  Wall  457, 
20  L.  Ed.  287;  Legal  Tender  Cases,  110 
U.  S.  421,  28  L.  Ed.  204;  Dooley  v.  Smith, 
13  Wall.  604,  606,  20  L.  Ed.  547. 

Power  of  congress  not  confined  to  time 
of  war. — Congress  has  the  constitutional 
power  to  make  the  treasury  notes  of  the 
United  States  a  legal  tender  in  payment 
of  private  debts,  in  time  of  peace  as  well 
as  m  time  of  war.  Legal  Tender  Cases, 
110  U.  S.  421,  28  L.  Ed.  204. 

Reasons  for  holding  acts  constitutional 
— Question  of  exigency  tp  be  determined 
by  congress. — "Congress  as  the  legislature 
of  a  sovereign  nation,  being  expressly  em- 
powered by  the  constitution  to  lay  and 
collect  taxes,  to  pay  the  debts  and  pro- 
vide for  the  common  defense  and  general 
welfare  of  the  United  States,  and  to  bor- 
row money  on  the  credit  of  the  United 
States,  and  to  coin  money  and  regulate 
the  value  thereof  and  of  foreign  coin;  and 
being  clearly  authorized,  as  incidental  to 
the  exercise  of  those  great  powers,  to 
emit  bills  of  credit,  to  charter  national 
banks  and  to  provide  a  national  currency 
for  the  whole  people,  in  the  form  of  coin, 
treasury  notes  and  national  bank  bills; 
and  the  power  to  make  the  notes  of  the 
government  a  legal  tender  in  payment  of 
private  debts  bein^  one  of  the  powers  be- 
longing to  sovereignty  in  other  civilized 
nations,  and  not  expressly  withheld  from 
congress  by  the  constitution;  we  are  irre- 
sistibly impelled  to  the  conclusion  that 
the  impressing  upon  the  treasury  notes  of 
the  United  States  the  quality  of  being  a 
legal  tender  in  payment  of  private  debts 
is  an  appropriate  means,  conducive  and 
plainly  adapted  to  the  execution  of  the 
undoubted  powers  of  congress,  consistent 
with  the  letter  and  spirit  of  the  constitu- 
tion and,  therefore,  within  the  meaning  of 
that  instrument,  'necessary  and  proper  for 
carrying  into  execution  the  powers  vested 
by  this  constitution  in  the  government  of 
the  United  States.'  Such  being  our  con- 
clusion in  matter  of  law,  the  question 
whether  at  any  particular  time,  in  war  or 
in  peace,  the  exigency  is  such,  by  reason 
of  unusual  and  pressing  demands  on  the 
resources   of  the  government,  or  of  the 


inadequacy  of  the  supply  of  gold  and  silver 
coin  to  furnish  the  currency  needed  for 
the  uses  of  the  government  and  of  the 
people,  that  it  is,  as  matter  of  fact,  wise 
and  expedient  to  resort  to  this  means,  is 
a  political  question  to  be  determined  by 
congress  when  the  question  of  exigency 
arises,  and  not  a  judicial  question,  to  be 
afterwards  passed  upon  by  the  courts." 
Gray,  J.,  in  delivering  the  opinion  of  the 
court  in  Legal  Tender  Cases,  110  U.  S. 
421,  28  L.  Ed.  204. 

29.  See  post,  "Contracts  Relating  to 
Manner  and  Medium  of  Payment,"  VI,  O. 

30.  Contracts  to  pay  money  generally 
may  be  fulfilled  by  payment  of  treasury 
notes.— Legal  Tender  Cfases,  12  Wall.  457, 
20  L.  Ed.  287;  Bissell  v.  Heyward,  96  U. 
S.  580,  587,  24  L.  Ed.  678;  Dooley  v.  Smith, 
13  Wall.  604,  606,  20  L.  Ed.  547;  Thomp- 
son V.  Butler,  95  U.  S.  694,  696,  24  L.  Ed. 
540;  Trebilcock  v.  Wilson,  12  Wall.  687, 
20  L.  Ed.  460.  See,  also,  Cheang-Kee  v. 
United  States,  3  Wall.  320,  18  L.  Ed.  72. 

Reissued  treasury  notes  a  legal  tender. 
—Under  the  Act  of  May  31,  1878,  ch.  146, 
which  enacts  that  notes  of  the  United 
States,  issued  during  the  war  of  the  re- 
bellion under  acts  of  congress  declaring 
them  to  be  a  legal  tender  in  payment  of 
private  debts,  and  since  the  close  of  that 
war  redeemed  and  paid  in  gold  coin  at  the 
treasury,  shall  be  re-issued  and  kept  in  cir- 
culation, notes  so  re-issued  are  a  legal 
tender.  Legal  Tender  Cases,  110  U.  S. 
421,  28  L.  Ed.  204. 

SI.  Legal  tender  acts  apply  to  obliga- 
tions founded  on  contracts. — Hagar  v. 
Reclamation  District,  No.  108,  111  U.  S. 
701,  706,  28  L.  Ed.  569;  Lane  County  v. 
Oregon,  7  Wall.  71,  19  L.  Ed.  101.  See 
the  title  TAXATION. 

''Assessments  upon  property  for  local 
improvements  are  involuntary  exactions, 
and  in  that  respect  stand  on  the  same 
footing  with  ordinary  taxes."  Hagar  v. 
Reclamation  District,  No.  108,  111  U.  S. 
701,  707,  28  L.  Ed.  569.  See  the  title 
SPECIAL  ASSESSMENTS. 

Treasury  notes  not  a  legal  tender  for 
customs  duties.-^The  legal  tender  acts  do 
not  make  treasury  notes  a  legal  tender  for 
customs  duties.  Cheang-Kee  t/.  United 
States,  3  Wall.  320,  18  L.  Ed.  72.  See  the 
title  REVENUE  LAWS. 

As  tio  the  Jurisdiction  of  tiie  supreme 
court  of  the  United  States  to  review  the 
decisions  of  state  courts  upon  questions 
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paymcnt.^2  gut  bank  notes  constitutes  a  part  of  the  common  currency  of  the 
country,  and  ordinarily  pass  as  money  ;^3  and  if  the  debtor  pays  such  notes,  and 
they  are  received  by  the  creditor  in  discharge  of  the  contract,  the  payment  is 
valid.2*  They  are  a  good  tender  as  money,  unless  specially  objected  to.s*  But 
this  doctrine  only  applies  to  current  notes,  which  are  redeemed  at  the  counter  of 
the  bank  on  presentation,  and  pass  at  par  value  in  business  transactions  at  the 
place  where  offered.^®  Notes  not  thus  current  at  their  par  value,  nor  redeem- 
able on  presentation,  are  not  a  good  tender  whether  they  are  objected  to  at  the 
time  or  not.*'' 

E.  Payment  in  State  Treasury  Warrants. — Where  state  treasury  war- 
rants are  issued  in  violation  of  the  constitution  in  payment  of  debts  due  from 
the  state,  the  subsequent  receipt  of  such  warrants  by  state  officers,  pursuant 
to  legislative  authority,  in  payment  of  an  indebtedness  due  the  state  from  the 
individual  paying  them,  constitutes  a  payment  of  the  indebtedness;  and  this 
though  such  individual  is  not  the  original  holder,  but  is  a  transferee  of  such 
warrants.38 

F.  Pajrment  in  Continental  Money. — In  Pennsylvania,  a  partial  payment, 
made  in  1778,  in  continental  money,  under  a  contract  made  on  the  7th  day  of 
May,  1776,  was  discharged  pro  tanto,  and  could  not  be  scaled  under  the  deprecia- 
tion act.*® 

O.  Payment  in  Confederate  Money. — ^The  so-called  ConfeTierate  govern- 
ment was  in  no  sense  a  lawful  government,  but  was  a  mjere  government  of 
force,  having  its  origin  and  foundation  in  rebellion  against  the  United  States,  and 
notes  issued  in  its  name  and  for  its  support  had  no  legal  value  as  money  except 
by  agreement  or  acceptance  of  parties  capable  of  contracting  with  each  other .'^^ 


raised  under  the  Legal  Tender  Acts,  see 
the  title  APPEAL  AND  ERROR,  vol.  1, 
p.  697. 

82.  Bank  notes. — Gwin  v.  Breedlove,  2 
How.  29,  38,  11  L.  Ed.  167;  Griffin  v, 
Thompson,  2  How.  244,  256,  11  L.  Ed.  253. 
See  post,  "Payment  in  Paper  for  Which 
the  Creditor  Is  Responsible,"  VI,  L; 
"Payment  in  the  Paper  of  a  Bank,"  VI, 
O,  8. 

S8.  United  States  Bank  v.  Bank,  10 
Wheat.  333,  347,  6  L.  Ed.  334. 

84.  Gwin  V.  Breedlove,  2  How.  29,  38, 
11  L.  Ed.  167;  Griffin  v.  Thompson,  2 
How.  244,  256,  11  L.  Ed.  253. 

85.  United  States  Bank  v.  Bank,  10 
Wheat,  333,  347,  6  L.  Ed.  334. 

Bank  notes  are  not,  like  bills  of  ex- 
change, considered  as  mere  securities  or 
4ociiments  for  debts.  United  States  Bank 
V.  Bank,  10  Wheat.  333,  347,  6  L.  Ed.  334. 

86.  Ward  v.  Smith,  7  Wall.  447,  451,  19 
L.  Ed.  207. 

87.  Ward  Vi  Smith,  7  WaU.  447,  451,  19 
L.  Ed.  207. 

88.  State  treasury  warrants. — Houston, 
etc.,  R.  Co.  V.  Texas,  177  U.  S.  66,  90,  44 
L.   Ed.  673. 

89.  Pa3rment  in  continental  money  in 
Pennsylvania. — Miller  z;.  Leonard,  2  Dall. 
237,  1  L.  Ed.  363. 

40.  Confederate  notes  had  no  legal  value 
as  money. — Lamar  v.  Micou,  112  U.  S.  452, 
476,  28  L.  Ed.  751.  See  post,  "Medium  in 
Which  Agents,  Attorneys,  Executors  and 
Trustees  May  Receive  Payment,"  VI,  N; 
"Payment  in  Confederate  Currency,"  VI, 
O,  13. 

Mississippi  cotton  notes  not  receivable 


after  the  war  in  pajmient  of  taxes. — After 
the  late  rebellion  in  the  Southern  States 
had  broken  out  into  war,  and  the  govern- 
ment had  blockaded  all  the  southern  ports 
so  as  to  prevent  the  shipment  of  the 
staples  of  the  south,  including  especially 
cotton,  from  them,  the  legislature  of  Mis- 
sissippi passed  (December  19th,  1861*),  an 
act  authorizing  the  issue  of  $5,00Q,000  in 
what  were  called  cotton  notes;  negotiable 
notes  in  a  form  suitable  for  currency,  to 
be  issued  by  the  state  in  sums  of  $1,  $2, 
$3,  $5,  $10,  $20,  and  $1,000.  Owners  of 
cotton  were  to  hold  it  pledged  to  the 
government,  which  thereupon  gave  them 
an  advance  on  it  in  these  notes;  it  being 
agreed  on  both  sides  that  after  the  re- 
moval of  the  blockade,  and  on  a  procla- 
mation made  to  that  effect,  th'fc  cotton, 
should  be  delivered  by  the  owners,  at 
some  seaport  or  city  to  be  named,  and 
sold;  the  proceeds  of  sale  to  be  paid  into 
the  treasury  of  the  state,  and  if  sufficient, 
to  be  applied  to  redeeming  the  notes;  and 
if  insufficient  the  owner  of  the  cotton  was 
to  make  the  deficit  good  to  the  state.  The 
notes  were  made,  by  the  act,  receivable  in 
payment  of  all  taxes  due  or  to  become 
due  to  the  state,  or  to  any  county,  or 
school  fund^  or  municipal  corporation,  ex- 
cept a  xnihtary  tax  then  laid  and  con- 
fessedly in  aid  of  the  rebellion;  and  when 
received  for  taxes  might  be  again  paid 
out  by  the  state  treasurer  upon  any  war- 
rant of  the  auditor  drawn  upon  the  gen- 
eral treasury.  It  was  held  that  notwith- 
standing the  exception  as  to  the  "military 
tax,"  the  notes  were  to  be  regarded  as 
issued  in  aid  of  the  rebellion  and  were 
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But  one  might  by  the  operation  of  the  doctrine  of  estoppel  be  precluded  from 
questioning  the  validity  of  a  payment  in  Confederate  money  made  during  the 
war,  or  by  his  laches  forfeit  the  right  to  invoke  the  aid  of  a  court  of  equity  in 
his  behalf.-*! 

H.  Pajnnent  in  Counterfeit  Money  or  Canceled  Treasury  Notes. — An 
attempted  payment  in  counterfeit  money  or  canceled  treasury  notes,  as  cash,  is 
in  law  no  payment.'*^ 

I.  Pajrment  in  Bills,  Notes  or  Checks — 1.  Bills  of  Exchange  and  Prom- 
issory Notes. — A  bill  of  exchange  or  promissory  note  given  for  a  precedent 
debt  does  not  extinguish  the  debt  or  operate  as  payment  of  the  same*^  in  the 
absence  of  a  local  usage  giving  it  that  effect,**  unless  it  is  expressly  agreed 
that  it  is  received  as  payment,*^  or  there  is  clear  and  satisfactory  evidence  which 
leaves  no  reasonable  doubt  that  such  was  the  intention  of  the  parties.*®  A  prom- 


therefore  void.  And  that  on  the  rebellion 
being  suppressed  the  notes — notwithstand- 
ing the  provision  in  the  original  act  about 
their  receivability  for  taxes — ^were  not  re- 
ceivable in  payment  of  taxes  which  the 
reorganized  state  government  directed  to 
be  paid  in  currency  of  the  United  States. 
Taylor  v,  Thomas,  22  Wall.  479,  22  L.  Ed. 
789. 

41.  Estoppel  to  question  validity  of  pay- 
ment— Laches^ — Glasgow  v.  Lipse,  117  U. 
S.  327,  29  L.  Ed.  901;  Washington  v,  Opie, 
145  U.  S.  214,  36  L.  Ed.  580.  See  the  titles 
ESTOPPEL,  vol.  5,  p.  913;  LACHES, 
vol.  7,  p.  790. 

Bonds  secured  by  a  mortgage,  were 
given  for  the  purchase  price  of  land  in 
Virginia,  and  payments  of  such  bonds  were 
made  to  the  personal  representative  of  the 
mortgagee  who  had  died,  in  Confederate 
notes  and  Virginia  bank  notes  during  the 
Civil  War.  The  transactions  were  in  good 
faith,  and  were  known  by  the  deceased's 
children  for  such  a  length  of  time,  as  to 
establish  acquiescence  upon  their  part,  in 
what  was  done  by  the  personal  represent- 
ative. It  was  held  that  these  facts  pre- 
cluded any  interference  in  the  children's 
behalf  by  a  court  of  equity.  Washington 
V,  Opie,  145  U.  S.  214,  36  L.  Ed.  580. 

Where  a  bond  made  in  1860  and  payable 
in  lawful  money  was  paid  in  Confederate 
notes  to  an  executor  resident  in  Virginia 
during  the  Civil  War,  and  such  notes  were 
received  by  the  executor  at  the  request 
of  the  legatees  who  willingly  received  the 
same  upon  distribution,  it  was  held  that 
such  legatees  were  estopped  to  question 
the  validity  of  the  payment.  Glasgow 
V.  Lipse,  117  U.  S.  327,  29  L.  Ed.  .^01. 

42.  Attempted  pasrment  in  counterfeit 
money  or  converted  treasury  notes. — 
United  States  v.  Morgan,  11  How.  154,  159, 
13  L.  Ed.  643. 

48.  Bills  or  notes  not  pajrment  of  debts 
for  which  they  are  given. — The  BiF<l  of 
Paradise,  5  Wall.  545,  561,  18  L.  Ed.  662; 
Peter  v.  Beverly,  10  Pet.  532,  568,  9  L.  Ed. 
622;  The  Emily  Souder,  17  Wall.  666,  670, 
21  L.  Ed.  683;  Segrist  v.  Crabtree,  131  U. 
S.  287,  289,  33  L.  Ed.  125;  Embrey  v. 
Jemison,  131  U.  S.  336,  347,  33  L.  Ed.  172; 
Sheehy  v.  Mandeville,  6  Cranch  253,  264, 


3  L.  Ed.  215;  The  Kimball,  3  Wall.  37,  18 
L.  Ed,  50;  Downey  v.  Hicks,  14  How.  240, 
249,  14  L.  Ed.  404;  United  States  Bank  t/. 
Daniel.  12  Pet.  32,  33.  9  L.   Ed.  989. 

Cred&tor  stands  on  footing  of  an  agent 
until  bill  is  paid. — "Where  a  bill  of  ex- 
change is  not  paid  and  received  in  satis- 
faction of  a  debt,  due  from  a  merchant  to 
his  correspondent,  it  goes  at  the  risk  of 
the  debtor;  and  the  creditor  who  remits  it 
for  acceptance  and  payment,  stands  on 
the  footing  of  an  agent  only,  until  the  bill, 
is  actually  paid."  Keppele  v,  Carr,  4  Dall. 
155,  157,  1  L.  Ed.  780. 

Renewal  notes  given  by  executors  to 
banks  holding  testator's  note. — ^Where  a 
testator  was  indebted  to  certain  banks 
and  had  given  notes  for  the  amount  of  the 
indebtedness,  the  substitution  of  the  notes 
of  his  executors  by  way  of  renewal,  and 
to  comply  with  the  rules  of  the  banks, 
and  thus  continue  the  debts,  by  the  indul- 
gence of  the  banks,  until  the  executors 
should  be  able  to  make  sales  for  the  pay- 
ment of  them,  without  any  intention  or 
understanding  of  any  of  the  parties  that 
the  substituted  notes  were  offered  as  pay- 
ment of  the  debts,  does  not  constitute  a 
pa3rment  which  will  extinguish  the  origi- 
nal indebtedness.  Peter  v.  Beverly,  10 
Pet.  532,  567,  9  L.  Ed.  522. 

44.  Local  usage  making  bills  and  notes 
payment.— The  Emily  Souder,  17  Wall. 
666,  670,  21  L.  Ed.  683. 

46.  Bill  or  note  received  as  payment  by 
express  agreement.— The  Bird  of  Para- 
dise, 5  Wall.  545,  661,  18  L.  Ed.  662;  Peter 
V.  Beverly,  10  Pet.  532,  568,  9  L.  Ed.  522; 
The  Emily  Souder,  17  Wall.  666,  670,  21 
L.  Ed.  683;  Embrey  v.  Jemison,  131  U.  S. 
336,  347,  33  L.  Ed.  172;  Sheehy  v.  Mande- 
ville, 6  Cranch  253,  264,  3  L.  Ed.  21.5; 
Segrist  v.  Crabtree,  131  U.  S.  287,  289,  33 
L.  Ed.  125;  The  Kimball,  3  Wall.  37,  18 
L.  Ed.  60;  Downey  v.  Hicks,  14  How.  240, 
249,  14  L.  Ed.  404;  United  States  Bank  v, 
Daniel,  12  Pet.  32,  33,  9  L.  Ed.  989. 

46.  Evidence  of  intention  of  parties  to 
receive  bill  or  note  as  pajrment. — Peter  tr. 
Beverly,  10  Pet.  532,  568,  9  L.  Ed.  522; 
Segrist  v.  Crabtree,  131  U.  S.  287,  289,  33 
L.  Ed.  125. 
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issory  note  only  operates  to  extend  until  its  maturity  the  period  for  the  pay- 
ment of  the  debt.*^  The  creditor  may  return  the  note  when  dishonored,  and 
proceed  upon  the  original  debt.  The  acceptance  of  the  note  is  considered  as 
accompanied  with  the  condition  of  its  payment.'* ^  But  an  action  cannot  be  main- 
tained on  an  original  contract  by  a  person  who  has  received  a  note  as  conditional 
payment,  if,  instead  of  returning  the  note,  he  has  endorsed  it  to  a  third  person.*® 
Presumption  of  Payment  from  Acceptance  of  Note. — See  post,  "Pre- 
sumption Where  a  Promissory  Note  Is  Given,"  XI,  A,  4.  ' 

2.  Acceptances  ,of  Bii^i^  of  Exchange. — Receiving  an  acceptance  of  a  bill 
of  exchange  does  not  constitute  pa)rment  of  the  debt  for  which  such  acceptance 
was  given,  in  the  absence  of  evidence,  showing  that  it  was  received  as  pay- 
ment.^o 

3.  Checks. — In  ordinary  transactions,  a  check  on  a  specie  paying  bank,  pay- 
able on  demand,  is  payment.^  ^ 


Election  to  receive  bills  in  payment. — 
Bills  of  exchange  may  be  received  in  pay- 
ment of  a  debt,  if  the  creditor  elects  to  so 
receive  them.  Watts  v.  Willing,  2  Dall. 
lOO,  101,  1  L.  Ed.  306. 

Certain  bills  of  exchange  were  delivered 
to  a  creditor,  to  be  credited  as  part  pay- 
ment of  a  bond  when  paid.  They  were 
protested  for  nonpayment,  and  the  holder 
who  had  never  returned  them  or  offered 
to  do  so,  rendered  an  account,  charging 
twenty  per  cent  damages  thereon.  It  was 
held  that  he  had  elected  to  receive  them 
in  payment  and  that  a  surety  was  dis- 
charged pro  tanto.  Watts  v.  Willing,  2 
Dall.  100,  1  L.  Ed.  306. 

A.  &  B.,  being  indebted  to  C.  &  Sons, 
foreign  merchants,  delivered  a  bill  of  ex- 
change, drawn  by  one  S.,  and  indorsed  by 
A.  &  B.,  to  C,  one  of  the  firm  of  C.  & 
Sons,  but  he  refused  to  remit  it  on  their 
account  and  risk.  The  bill  was  returned 
unpaid  and  protested,  and  then  A.  &  B. 
tendered  to  C.  the  principal  and  interest 
of  it,  and  demanded  its  restitution,  with 
the  protest,  but  he  rejected  this  offer,  say- 
ing that  he  would  settle  it  with  S.  B. 
then  told  C.  that  they,  A.  &  B.,  should 
consider  the  bill  at  the  risk  of  C.  &  Sons, 
from  that  day.  C.  afterwards  entered  into 
an  arrangement  with  S.,  and  took  his  note 
for  principal,  damages  and  charges,  but 
before  the  note  became  due,  S.  failed.  C. 
&  Sons  sued  A.  &  B.,  for  the  original  con- 
sideration of  the  indorsement  of  the  bill. 
It  was  held  that  the  debt  of  A.  8l.  B., 
to  C.  8l  Sons  was  paid  in  law,  by  the  con- 
duct of  the  latter.  Keppele  v.  Carr,  4 
Dall.  155,  1  L.  Ed.  780. 

Notes  received  in  satisfaction  of  a  jud^- 
ment.^ — Negotiable  promissory  notes  paid 
on  a  judgment  are  equivalent  to  the  pay- 
ment of  money,  if  received  by  the  creditor 
in  satisfaction  of  the  judgment.  Hen- 
drick  V.  Lindsay,  93  U.  S.  143,  149,  23  L. 
Ed.   855. 

As  to  contracts  to  receive  prooiissory 
notes  in  payment  of  debts,  see  post,  "Pay- 
ment in  Promissory  Notes,"  VI,  O,  11. 

47.  Note  extends  until  its  maturity 
period  for  payment  of  debt. — ^The  Kimball, 
3  Wall.  37,  18  L.  Ed.  50;  Segrist  v.  Crab- 
tree,  131  U.  S.  287,  290,  33  C  Ed.  125. 


48.  Acceptance  of  note  accompanied 
with  the  condition  of  its  payment — ^The 
Kimball,  3  Wall.  37,  18  L.  Ed.  50;  Segrist 
V.  Crabtree,  131  U.  S.  287,  290,  33  L.  Ed. 
125. 

'*The  doctrine  proceeds  upon  the  ob- 
vious ground,  that  nothing  can  be  justly 
considered  as  payment  in  fact,  but  that 
which  is  in  truth  such,  unless  something 
else  is  expressly  agreed  to  be  received  in 
its  place."  The  Kimball,  3  Wall.  37,  45, 
18  L.   Ed.   50. 

48.  Effect  of  indorsing  note  to  third  per- 
son.— Harris  v.  Johnston,  3  Cranch  311,  2 
L.  Ed.  450. 

So  held  in  relation  to  an  action  on  a 
contract  for  goods  sold  and  delivered. 
Harris  v.  Johnston,  3  Cranch  311,  2  L. 
Ed.  450.  Chief  Justice  Marshall,  in  de- 
livering the  opinion  of  the  court  in  this 
case,  said:  "Upon  principle,  it  would  ap- 
pear that  such  an  action  could  not  be 
maintained.  The  endorsement  of  the  note 
passes  the  property  in  it  to  another,  and 
is  evidence  that  it  was  sold  for  a  valuable 
consideration.  If,  after  such  endorsement, 
the  seller  of  the  goods  could  maintain  an 
action  on  the  original  contract,  he  would 
receive  double  satisfaction."  Harris  v, 
Johnston,  3  Cranch  311,  318,  2  L.  Ed.  450. 

60.  Receiving  acceptance  of  bill  of  ex- 
change, not  payment. — ^The  Guy,  9  Wall. 
758,  759,  19  L.  Ed.  710. 

In  the  case  of  a  vessel  chartered  from 
Liverpool  to  San  Francisco,  freight  was 
to  "be  paid  in  Liverpool  on  unloading  and 
right  delivery  of  the  cargo,"  at  a  rate  fixed 
by  the  parties,  one-fourth  thereof  to  be 
paid  "by  charterer's  acceptance,  at  six 
months  from  the  final  sailing  of  the  ves- 
sel." It  was  held  that  the  "charterer's 
acceptance  at  six  months  from  the  final 
sailing  of  the  vessel"  having  been  dis- 
honored and  he  become  bankrupt,  it  was 
no  payment  of  the  one-fourth  agreed  to 
be  so  paid  for,  and  that  the  lien  for  that 
fourth  was  not  displaced.  The  Bird  of 
Paradise,  5  Wall.  545,  18  L.  Ed.  662.  See 
the  title  MARITIME  LIENS,  vol.  8,  p. 
218. 

61.  Check  on  specie  pasring  bank,  pay- 
able on  demand,  pajrment. — Downey  v. 
Hicks,  14  How.  240,  249,  14  L.  Ed.  404. 
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A&'  to  deposit  in  bank  of  a  forged  check,  see  the  title  Banks  and  Bank- 
ing, vol.  3,  p.  25.  ' 

J.  Payment  in  Evidences  of  Debts  Due  the  Debtor. — ^Where  a  certifi- 
cate of  deposit  in  a  bank,  payable  at  a  future  day,  is  handed  over  by  a  debtor 
to  his  creditor,  it  does  not  constitute  payment  unless  there  is  an  express  agree- 
ment on  the  part  of  the  creditor,  to  receive  it  as  such.'^^ 

A  debtor  of  the  United  States,  who  puts  evidence  of  debts  due  to 
himself,  into  the  hands  of  a  public  officer  of  the  United  States,  to  collect  and 
apply  the  money,  when  received,  to  the  credit  of  such  debtor,  in  account  with 
the  United  States,  is  not  entitled  to  such  credit,  until  the  money  gets  into  the 
hands  of  a  public  officer  of  the  United  States,  entitled  to  receive  it.^^ 

E.  Payment  by  Bond. — In  the  absence  of  evidence  that  a  bond  given  for  a 
sum  due  was  intended  by  the  parties  to  be  received  in  payment,  the  presumption 
arises  that  the  bond  was  merely  taken  as  collateral  or  supplementary  security.** 

L.  Pajrment  in  Paper  for  Which  the  Creditor  Is  Responsible. — As  has 
previously  been  stated,  an  obligation  to  pay  money  generally,  is  an  obligation  to 
pay  in  legal  currency.**  But  where  a  person  or  body  corporate  is  responsible 
for  a  paper,  a  debtor  of  such  person  or  corporation  may  discharge  his  debt  with 
that  paper.  But  the  right  to  so  discharge  it  is  an  extraneous  circumstance,  and  is 
terminated  by  a  transfer  of  the  debt.*® 

M.  Operation  of  the  Principle  of  Set- Off. — It  is  a  principle  of  long  stand- 
ing in  all  systems  of  jurisprudence  that  one  debt  or  obligation  may  be  set  off  or 
counterbalanced  against  another,  so  that  while  the  obligation  of  both  is  recog- 
nized both  are  satisfied  in  law  and  discharged  without  the  payment  of  any 
money  on  either ;  and  this  is  done  by  the  courts  without  the  consent  of  the  party 
and  against  his  will.*'' 

N.  Medium  in  Which  Agents,  Attorneys',  Executors  and  Trustees  May 
Receive  Payment. — ^The  power  of  a  collecting  agent  by  the  general  law  is 
limited  to  receiving  for  the  debt  of  his  principal  that  which  the  law  declares  to 
be  a  legal  tender,  or  which  is  by  common  consent  considered  and  treated  as 
money,  and  passes  as  such  at  par.*^  This  rule  also  applies  to  attorneys,  execu- 
tors and  trustees.*®  The  only  condition  imposed  upon  the  principal,  if  anything 
else  is  received  by  his  agent,  is,  that  he  shall  inform  the  debtor  that  he  refuses  to 

6d.    Certificate  of  deposit  in  a  bank. —  and  it  did  not  appear  that  it  was  accepted 

Downey  v.  Hicks,  14  How.  240,  14  L.  Ed.  by  B.  as  satisfaction.   It  was  held  that  the 

404.  bond  was   not  pa3mient  pro  tanto,  so  as 

58.    Evidence   of   debts   due  debtor   of  to  discharge  the  executors  of  A.   Hamil- 

United   States.— United   States   v.    Patter-  ton  v.  Callender,  1  Dall.  420,  1  L.  Ed.  204. 

son,  7  Cranch  575,  3  h.  Ed.  444.  See  the  title  MORTGAGES  AND  DEEDS 

The   money   being  in  the  hands  of  an  OF  TRUST,  vol.  8,  p.  452. 

agent  of  a  person  who,  at  the  time  when  55.    See  ante,  "In  General,"  VI,  A. 

o^iu^ltin'  '^H^^^'LhT  nfficPr^"of  thl  ««'  Payment  in  paper  for  wbich  creditor 

Sersut:s*%:;ti?^^^^^^^^^^  ri^^ftre'^fi^^^^^^^^    ^^'^^*- 

due  to  the  United  States,  but  whose  office  «^";  [  P*^*;  ^*^'  ^^^1  ^^^'  ^^  ^"-    ^    , 

became    extinct,    before   the    money   was  Notes  of  bank— Under  a  Maryland  stat- 

received  by  his  agent,  is  not  sufficient  to  wte.  act  of  Feb.  ?th    1819,  a  debt  due  to 

entitle  the  debtor  to  a  credit  in  account  or  judgment  obtamed  by  any  bank  in  that 

with  the  United  States  therefor.    United  state,  could  be  paid  m  the  notes  of  the 

States  V.  Patterson,  7  Cranch  575,  3  L.  Ed.  bank.    United  States  ».  Robertson^  5  Pet. 

444  641,  659,  8  L.  Ed.  257.   Sec  ante,  "Payment 

64.  Presumption  is  that  a  bond  is  taken  in  Bank  Notes,"  VI,  D. 

merely  as  security. — Hamilton  v.  Callen-  57.    Set-o£F. — Blount  v,  Windley,  95  U. 

der,  1  Dall.  420,  424,  1  L.  Ed.  204.  S.     173,     176,     24    L.     Ed.     424.      See    the 

Bond  not  payment  of  interest  due  on  title    SET-OFF,    RECOUPMENT   AND 

mortgage.— A.  mortgaged  lands  to  B.,  and  COUNTERCLAIM. 

after  his  death,  his  executors  sold  part  of  58.    Medium  in  which  collecting  agent 

the  mortgaged   premises   to   C,  who  as-  may   receive   pasmient. — Ward   v.    Smith, 

sumed  payment  of  the  principal  and  inter-  7  Wall.  447,  452,  19  L.  Ed.  207. 

est,   and   gave    his   bond   to    B.,   for   the  59.   Medium  in  which  attorneys^  execu- 

interest  due.   No  receipt  was  given  on  the  tors  or  trustees  may  receive  payment. — 

mortgage,  for  the  amount  of  this   bond,  Fretz  v.  Stover,  22  Wall.  198,  22  L.  E<L 
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sanction  the  unauthorized  transaction,  within  a  reasonable  period  after  it  is 
brought  to  his  knowledge.®^ 
O.  Contracts  Relating  to  Manner  and  Medium  of  Payment. — 1.  In 

GENERAL. — Where  it  is  plain  that  a  strict  and  literal  construction  of  a  contract 
relating  to  the  manner  or  medium  of  payment  of  a  debt,  does  not  convey  the  real 
meaning  of  the  parties,  such  construction  is  not  to  be  entertained.®^ 

2.  Payment  in  "Current  Money/' — The  term  "current  money"  is  synony- 
mous with  "lawful  money,"  and,  therefore,  an  obligation  to  pay  in  current  money 
must  be  liquidated  in  lawful  currency.®^  But  if  there  is  a  statute  bearing  on  a 
contract  to  pay  in  current  money,  the  contract  must  be  construed  in  the  light  of 
the  statute.*^    All  the  terms  of  the  contract  must  be  construed  together  to  de- 


769;  McBurney  v.  Carson,  99  U.  S.  567,  25 
L.  Ed.  378. 

Pajnnent  to  agent  during  war  in  Confed- 
erate notes  and  Virginia  bank  notes.-^A 
citizen  of  Pennsylvania,  just  before  the 
breaking  out  of  the  war,  took  the  bond  of  a 
citizen  of  Virginia,  secured  by  a  deed  of 
trust  upon  real  estate.  The  attorney  of 
the  creditor  was  the  trustee  in  the  deed. 
During  the  war  the  attorney  received  pay- 
ment in  Confederate  notes,  and  Virginia 
bank  notes  of  no  greater  value,  the  entire 
capital  of  the  bank  having  been  converted 
into  Confederate  bonds.  After  the  close 
of  the  war  the  creditor  sued  for  his  debt. 
It  was  held  that  the  transaction  between 
the  attorney  and  the  debtor  was  illegal, 
and  void,  and  the  enforcement  of  the  bond 
and  deed  of  trust  was  decreed.  Fretz  v. 
Stover,  22  Wall.  198,  22  L.  Ed.  769.  See 
ante,  "Payment  in  Confederate  Money," 
VI,  G. 

eo.  Principal  must  repudiate  unauthor- 
ized transaction  within  reasonable  time. — 
Ward  V.  Smith,  7  Wall.  447,  452,  19  L. 
Ed.  207. 

61.  Literal  construction  not  entertained 
where  real  meaning  of  parties  not  con- 
veyed.— Serralles*  Succession  v,  Esbri,  200 
U.  S.  103,  113,  50  h.  Ed.  391. 

In  1894  a  plantation  in  Porto  Rico  was 
sold  to  be  paid  for  in  money  current  in 
the  province  at  the  rate  of  100  centavos 
for  each  peso  of  the  debt.  In  1901  Porto 
Rico  havmg  come  under  the  control  of 
the  United  States,  the  United  States  con- 

fress  passed  an  act  providing  that  United 
tates  money  should  be  accepted  in  ex- 
change at  the  rate  of  60  cents  for  each 
peso  of  Porto  Rican  money.  The  seller 
attempted  to  enforce  the  payment  of  the 
purchase  .money  at  the  rate  of  100  cents 
for  each  peso,  but  it  was  held  that  the 
contract  contemplated  only  such  exchange 
in  coins  as  might  occur  while  Porto  Rico 
was  under  the  same  political  power;  that 
a  contract  will  not  be  literally  enforced 
where  the  true  meaning  of  the  parties  is 
not  conveyed;  and  that  the  debt  should 
be  satisfied  at  the  rate  of  60  cents  for 
each  peso,  according  to  the  statute.  Ser- 
ralles'  Succession  v.  Esbri,  200  U.  S.  103, 
50  U  Ed.  391. 

This  is  the  rule  in  Porto  Rico  under  the 
civil  code,  arts.  1281,  1283.  Serralles'  Suc- 
cession V.  Esbri,  200  U.  S.  103,  113,  50  L. 
Ed.  391. 


62.  Pajnnent  in  "current  money." — 
Wharton  v.  Morris,  1  Dall.  125,  126,  1  L. 
Ed.  65. 

A  bond  conditioned  for  the  pajmient  in 
1782,  of  a  certain  sum  "in  lawful  current 
money  of  Pennsylvania/'  was  payable  in 
money  emitted  under  the  authority  of  con- 
gress. Wharton  v.  Morris,  1  Dall.  125,  1  L. 
Ed.  65. 

"Current  lawful  money  of  New  Eng- 
land."— An  obligation  entered  into  before 
the  revolutionary  war,  to  pay  in  "current 
lawful  money  of  New  England,"  could  not 
be  satisfied  in  bills  of  credit  of  one  of 
the  New  England  colonies.  Deering  v. 
Parker,  4  Dall.,  appx.  xxiii,  1  L.  Ed. 
925. 

A  bond  was  given,  payable  July  30,  1735, 
"in  good  public  bills  of  the  Province  of 
Massachusetts  Bay,  or  current  lawful 
money  of  New  England,  with  interest." 
Many  partial  payments  had  been  made 
in  a  depreciated  currency  and  indorsed  at 
their  nominal  amounts.  In  the  year  1752, 
there  had  been  a  tender  in  bills  of  credit, 
current  in  New  Hampshire.  The  province 
bills,  contracted  for,  had  been  called  in 
and  the  currency  of  the  country  had  grad- 
ually depreciated.  It  was  held  that  the 
tender  was  not  good;  that  as  to  th€  bal- 
ance due,  the  loss  from  the  depreciated 
currency  ought  to  be  divided  between  the 
parties.  Deering  v.  Parker,  4  Dall.,  appx. 
xxiii,  1  L.  Ed.  925. 

68.  Virginia  statute  construed. — In  1779, 
when  paper  money  was  in  circulation  in 
Virginia,  land  was  conveyed  on  a  ground 
rent  forever,  of  £26  per  annum  current 
\  money  of  Virginia.  There  was  evidence 
that  the  parties  to  the  contract  believed 
that  the  sums  to  become  due  under  it 
would  at  no  distant  period  be  payable  in 
specie  only,  and  this  appeared  to  have 
been  the  only  motive  for  disposing  of  the 
property  on  the  terms  on  which  it  was 
parted  with.  In  an  action  brought  after 
paper  money  had  been  called  out  of  cir- 
culation in  Virginia,  it  was  held  that  the 
rents  were  not  to  be  reduced  by  the  scale 
of  depreciation  provided  by  the  2nd  sec- 
tion of  the  Virgmia  statute  of  November, 
1781,  but  that  under  the  5th  section  of 
that  act  the  actual  annual  value  of  the 
land,  at  the  date  of  the  contract,  in  specie, 
or  in  other  money  equivalent  thereto  as- 
certained by  a  jury,  was  the  amount  re- 
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termine  its  meaning.®* 

Admissibility  of  Parol  Eyidence. — In  an  action  on  a  written  contract  to  pay 
a  specified  number  of  pounds  in  annual  installments,  evidence  of  a  parol  agree- 
ment contemporaneous  with  the  written  contract,  that  the  installments  should 
be  paid  in  whatever  money  was  current  at  the  time  they  became  due,  is  admis- 
sible to  explain  the  written  contract.®^  But  in  an  action  on  a  written  contract  to 
pay  in  "current  money,"  parol  evidence,  not  to  explain  the  contract,  but  to  prove 
a  new  and  different  one  in  relation  to  the  medium  of  payment,  is  not  admis- 
sible.*®  Nor  in  such  an  action  is  parol  evidence  admissible  to  prove  what  the 
parties  meant  by  the  term  "current  money,"  if  that  nieaning  varies  from  the 
meaning  of  the  term  as  defined  by  statute.®*^ 

3.  Payment  in  "Current  Funds/' — A  negotiable  instrument  payabk  in 
"current  funds,"  is  salvable  in  whatever  is  receivable  and  current  by  law  as  rfioney, 
whether  in  the  form  of  notes  or  coin.®® 

4.  Payment  in  "Currency." — Where  one  contracts  to  pay  a  specified  num- 
ber of  dollars  in  currency,  the  term,  "in  currency,"  means  that  the  designated 
number  of  dollars  is  payable  in  an  equal  number  of  notes  which  are  current  in 
the  community  as  dollars ;®®  and  such  currency  is  demandable  and  receivable  at 
the  maturity  of  the  contract,  whatever  change  in  its  value  by  increase  or  de- 
preciation may  have  taken  place  in  the  meantimeJ^ 

5.  Payment  in  "Coin/'  or  "Buli^ion" — a.  Express  Contracts. — Demands 
upon  contracts  which  stipulate  in  terms  for  the  payment  or  delivery  of  coin  or 
bullion;  can  be  satisfied  only  in  coin  or  bullion,  and  a  tender  of  United  States 
treasury  notes,  in  payment  thereof,  is  not  a  legal  tender.*^  ^  Thus  express  con- 
tracts payable  in  "gold  and  silver  coiff,  lawful  money  of  the  United  States,"  can 
only  be  satisfied  by  the  payment  of  coined  dollars,  and  cannot  be  discharged  by 
notes  of  the  United  States.*^  ^    guch  a  contract  is  in  substance  and  legal  eflFect  a 


coverable.   Faw  v.  Marsteller,  2  Cranch  10, 
2  L.  Ed.  191. 

Pennsylvania  contract  made  in  1779  not 
affected  by  depreciation  act. — In  Pennsyl- 
vania a  contract  made  in  1779  providing 
that  payments  should  be  made  in  whatever 
money  was  current  when  they  became  due, 
was  not  affected  by  the  depreciation  act. 
1  Dall.  Laws  880.  McMinn  v.  Owen,  2 
Dall.  173,  174,   1  L.   Ed.  336. 

64.  Contract  payable  in  current  foreign 
money  exclusive  of  Spanish  gold. — Money 
due  a  gas  company  for  lighting  the  street 
lamps  of  a  municipality  in  Porto  Rico, 
held  under  all  the  terms  of  the  contract 
for  such  lighting,  to  be  payable  in  current 
foreign  money,  exclusive  of  Spanish  gold. 
San  Juan  v.  St.  John's  Gas  Co.,  195  U.  S. 
510,   519,   49   L.    Ed.   299. 

65.  Admissibility  of  parol  evidence. — 
McMinn  v.  Owen,  2  Dall.  173,  174,  1  L. 
Ed.   336. 

66.  Bond  v.  Haas,  2  Dall.  133,  134,  1  L. 
Ed.  320. 

In  a  suit  upon  an  obligation  payable 
in  current  money,  evidence  that  the 
debtor,  who  had  since  died,  had  expressed 
his  intention  to  secure  payment  in  specie, 
is  not  admissible.  Bond  v.  Haas,  2  Dall. 
133,  134,  1  L.  Ed.  320. 

67.  Lee  v.  Biddis,  1  Dall.  175,  1  L.  Ed. 
88;  Bond  v.  Haas,  2  Dall.  133,  134,  1  L. 
Ed.  320. 

Generally,  as  to  the  admissibility  of 
parol  evidence,  see  the  title  PAROL 
EVIDENCE,   ante,   p.   12. 


68.  Payment  in  "current  funds." — Bull 
V.  Bank,  123  U.  S.  105,  112,  31  L.  Ed.  97. 
See,  also.  Woodruff  v.  Mississippi,  162  U. 
S.  291,  303,  40  L.  Ed.  973. 

69.  Payment  in  "currency." — ^Trebilcock 
V.  Wilson,  12  Wall.  687,  695,  20  L.  Ed.  460. 

70.  Effinger  v.  Kenney,  115  U.  S.  566, 
575,  29  L.   Ed.   495. 

71.  Express  contracts  payable  in  coin 
or  bullion. — Hepburn  v.  Griswold,  8  Wall. 
603,  607,  19  L,  Ed.  513;  Dewing  v. 
Sears,   11    Wall   379,   380,   20  L.   Ed.   189. 

Such  demands  are  not  included  by  legis- 
lative intention  under  the  description  of 
"debts,  public  and  private,"  in  the  act 
of  congress  of  Feb.  25,  1862,  making 
United  States  notes  a  legal  tender  in  pay- 
ment of  debts,  public  and  private.  Hep- 
burn V.  Griswold,  8  Wall.  603,  607,  19 
L.  Ed.  513;  Dewing  z;.  Sears,  11  Wall.  379, 
380,  20  L.  Ed.  189. 

72.  Express  contracts  payable  in  "gold 
and  silver  coin." — Bronson  v.  Rodes,  7 
Wall.  229,  19  L.  Ed.  141;  Bronson  v.  Kimp- 
ton,  8  Wall.  444,  445,  19  L.  Ed.  433;  Greg- 
ory V,  Morris,  96  U.  S.  619,  625,  24  L.  Ed. 
740. 

Contract  pa3rable  in  "gold  coin"  of 
"present  standard  weight  and  fineness." — 
Where  an  action  is  brought  upon  a  bond 
and  mortgage  payable  in  "gold  coin  of 
the  United  States  of  the  present  standard 
weight  and  fineness,"  the  plaintiffs  are  en- 
titled to  recover  in  lawful  money  of  the 
United  States,  to  be  calculated  according 
to  the  market  rate  of  premium  for  gold 
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contract  to  deliver  a  certain  weight  of  gold  and  silver  of  a  certain  fineness  to  be 
ascertained  by  countJ* 

b.  When  Undertaking  to  Pay  in  Gold  Will  Be  Implied. — Although  since  the 
legal  tender  acts,  an  undertaking  to  pay  in  gold  may  be  implied  under  special 
circumstances,  and  be  as  obligatory  as  if  made  in  express  words,  yet  the  impli- 
cation must  be  found  in  the  language  of  the  contract,  and  cannot  be  gathered 
from  the  mere  expectations  of  the  parties^*  But  if  prior  to  the  enactment  of 
the  legal  tender  acts  the  parties  to  a  contract  of  sale  had  reference  to  the  cur- 
rency then  recognized  by  law  as  legal  tender,  which  consisted  only  of  gold  and 
silver  coin,  payment  of  the  price  can  be  made  in  that  form  only,  in  spite  of  the 
fact  that  subsequently  United  States  notes  were  made  legal  tenderJ*^ 

6.  Payment  in  "Specie/' — The  terms  "in  specie,"  in  a  contract  to  pay  a 
specified  number  of  dollars  in  specie,  are  merely  descriptive  of  the  kind  of  dol- 
lars in  which  the  contract  is  payable,  there  being  different  kinds  in  circulation, 
recognized  by  law;  and  mearf  that  the  designated  number  of  dollars  shall  be 
paid  in  so  many  gold  or  silver  dollars  of  the  coinage  of  the  United  States  J** 
They  have  acquired  this  meaning  by  general  usage  among  traders,  merchants, 
and  bankers,  and  are  the  opposite  of  the  terms,  "in  currency,"  which  are  used 
when  it  is  desired  to  make  a  note  payable  in  paper  money.'''^ 


at  the  time  of  the  breach  of  the  contract. 
Dutton  V.  Palarret,  19  L.  Ed.   165. 

78.  Legal  effect  of  contract  to  pay  in 
gold  and  silver  coin. — Butler  v.  Horwitz, 
7  Wall.  258,  19  L.  Ed.  149;  Bronson  v, 
Rodes,  7  Wall.  229,  250,  19  L.  Ed,  141; 
Dutton  V.  Palarret,  19  L.  Ed.  165;  Gregory 
V.  Morris,  96  U.  S.  619,  624,  24  L.  Ed.  740. 

"A  contract  to  pay  a  certain  number  of 
dollars  in  gold  or  silver  coins  is,  *  *  * 
in  legal  import,  nothing  else  than  an  agree- 
ment to  deliver  a  certain  weight  of  standard 
gold,  to  be  ascertained  by  a  count  of  coins, 
each  of  which  is  certified  to  contain  a 
definite  proportion  of  that  weight.  It  is 
not  distinguishable  *  ♦  *  in  principle 
from  a  contract  to  deliver  an  equal  weight 
of  bullion  of  equal  fineness.  It  is  distin- 
guishable, in  circumstance,  only  by  the 
fact  that  the  sufficiency  of  the  amount  to 
be  tendered  in  payment  must  be  ascer- 
tained, in  the  case  of  bullion,  by  assay  and 
the  scales,  while  in  the  case  of  coin  it  may 
be  ascertained  by  count."  Bronson  v. 
Rodes,  7  Wall.  229,  250,  19  L.  Ed.  141. 
See,  also,  Gregory  v.  Morris,  96  U.  S. 
619,  624,  24  L.  Ed.  740. 

74.  When  undertaking  to  'pay  in  gold 
implied  since  Legal  Tender  Act& — Mary- 
land V.  Railroad  Co.,  22  Wall.  105,  22  L. 
Ed.  713;  Woodruff  z/.  Mississippi,  162  U. 
S.  291,  303,  40  L.  Ed.  973. 

"Neither  the  expectation  of  one  party  to 
the  contract  respecting  its  fruits,  nor  the 
anticipation  of  the  other  constitutes  its 
obligation.  There  is  a  well-recognized 
distinction  between  the  expectation  of  the 
parties  to  a  contract  and  the  duty  imposed 
by  it  Were  it  not  so,  the  expectation  of 
results  would  be  always  equivalent  to  a 
binding  engagement  that  they  should  fol- 
low." Legal  Tender  Cases,  12  Wall.  457, 
548,  20  L.  Ed.  287;  Maryland  v.  Railroad 
Co.,  22  Wall.  105,  112,  22  L.  Ed.  713. 

Contracts  not  impliedly  raising  obliga- 
tion to  pay  in  gold — Where  bonds  were 
not   expressly  payable   in  gold   coin,   but 


acknowledged  an  indebtedness  in  gold 
.  coin,  and  the  interest  coupons  were  pay- 
able specifically  in  currency,  it  was  held 
that  the  obligation  was  to  pay  what  the 
law  recognized  as  money  when  the  pay- 
ment was  to  be  made,  and  the  bonds  were, 
therefore,  legally  solvable  in  the  money  of 
the  United  States,  whatever  its  descrip- 
tion, and  not  in  any  particular  kind  of 
that  money.  Woodruff  v.  Mississippi,  162 
U.  S.  291,  302,  40  L.  Ed.  973. 

An  implication  that  a  railroad  company 
having  an  unfinished  road  in  which  the 
state  was  largely  interested  should  pay 
gold  instead  of  currency  to  the  state  which 
has  lent  to  the  company  sterling  bonds 
of  the  state,  of  which  the  interest  was  pay- 
able abroad,  and,  of  course,  in  coin,  is  not 
inferable  from  the  fact  that  unless  the 
contract  between  the  company  and  the 
state  be  so  interpreted,  the  state  has  not 
exacted  from  the  company  all  that  was 
necessary  to  its  complete  indemnification; 
this  being  especially  true  in  the  case  of  a 
contract,  where,  in  other  parts  a  complete 
indemnification  was  specifically  and  care- 
fully provided  for,  and  where  at  the  time 
it  was  made  there  was  no  difference,  ex- 
isting or  anticipated,  in  the  value  of  cur- 
rency and  coin,  the  difference  having  been 
brought  about  by  events  supervening  long 
afterwards.  Maryland  v.  Railroad  Co.,  22 
Wall.  105,  22  L.  Ed.  713. 

76.  Contract  prior  to  legal  tender  acts 
having  reference  to  existing  currency. — 
Willard  v.  Tayloe,  8  Wall.  557,  19  L.  Ed. 
501. 

76.  Payment  in  specie. — Trebilcock  v. 
Wilson,  12  Wall.  687,  20  L.  Ed.  460. 

A  contract  to  pay  "in  specie  or  its 
equivalent,"  is  not  satisfied  by  a  payment 
in  the  notes  of  a  bank.  Paup  r.  Drew,  10 
How.  218,  223,  13  L.  Ed.  394;  Trigg  v. 
Drew,  10  How.  224,  225,  13  L.  Ed.  397. 

77.  General  usage  has  determined  mean- 
ing of  "in  specie." — Trebilcock  v,  Wilson, 
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7.  Payment  in  'Dollars/' — ^A  contract  to  pay  dollars,  made  between  citizens 
of  any  state  of  the  Union,  while  maintaining  its  constitutional  relations  with 
the  national  government,  is  a  contract  to  pay  lawful  money  of  the  United  States, 
and  cannot  be  modified  or  explained  by  parol  evidence  J®  But  it  is  equally  clear, 
if  in  any  other  country,  coins  or  notes  denominated  dollars  should  be  authorized 
of  different  value  from  the  coins  or  notes  which  are  current  here  under  that 
name,  that,  in  a  suit  upon  a  contract  to  pay  dollars,  made  in  that  country,  evi- 
dence would  be  admitted  to  prove  what  kind  of  dollars  were  intended,  and,  if 
it  should  turn  out  that  foreign  dollars  were  meant,  to^prove  their  equivalent 
value  in  lawful  money  of  the  United  States.'^®  Such  evidence  does  not  modify 
or  alter  the  contract.  It  simply  explains  an  ambiguity,  which,  under  the  gen- 
eral rules  of  evidence,  may  be  removed  by  parol  evidence.^^ 

8.  Payment  in  the  Paper  op  a  Bank. — Under  a  contract  to  pay  in  the 
paper  of  a  bank  or  its  equivalent,  payment  in  the  notes  of  the  bank,  or  any  other 
of  equal  value,  is  all  the  creditor  has  a  right  to  demand;  and  in  the  event  of  a 
failure  to  pay  at  the  time  specified,  the  measure  of  recovery  is  only  the  specie 
value  of  the  notes  at  that  time.®^ 

9.  Payment  in  County  Scrip  or  Warrants. — Where  a  contract  obliga- 
tion is  payable  in  county  scrip  or  warrants,  the  value  of  such  scrip  or  warrants 
should  be  estimated  at  their  market  value  at  the  time  the  payment  is  due.82 

10.  Payment  of  Interest  on  Bonds  in  Money  or  Scrip. — If  a  corporation 
contracts  to  pay  interest  on  bonds  in  money  or  scrip  on  a  certain  day  in  each 
year,  at  its  election,  it  cannot  exercise  its  election  after  the  day  has  passed.®^ 

11.  Payment  in  Promissory  Notes. — If,  by  express  agreement  a  promis- 
sory note  is  received  as  payment,  it  satisfies  the  original  contract,  and  the  party 
receiving  it  must  take  his  remedy  on  it  ;^  and  this  is  so  whether  the  note  is  made 


12  Wall.  687,  695,  20  L.  Ed.  460.    See  ante, 
"Payment  in  Currency,"  VI,  O,  4. 

78.  Contract  to  pav  dollars  between 
citizens  of  a  state. — ^Thorington  v.  Smith, 
8  Wall.  1,  12,  19  L.  Ed.  361;  Effinger  v. 
Kenney,  115  U.  S.  566,  570,  29  L.  Ed.  495. 

79.  Contract  to  pay  diollars  made  in  ai 
foreign  country. — ^Thorington  v.  Smith,  8 
Wall.  1,  12,  19  L.  Ed.  361;  Effinger  v. 
Kenney,  115  U.  S.  566,  570,  29  L.  Ed.  495. 

80.  Effinger  v.  Kenney,  115  U.  S.  566, 
671,  29  L.  Ed.  495;  Thorington  v.  Smith,  8 
Wall.  1,  12,  19  L.  Ed.  361.  See  the  title 
PAROL  EVIDENCE,  ante,  p.  12. 

As  to  contracts  pa3rable  in  dollars  made 
in  the  Confederate  States  during  the  Civil 
War,  see  post,  "Payment  in  Confederate 
Currency,"  VI,  O,  13. 

81.  Pasrment  in  the  paper  of  a  bank.^ — 
Robinson  v.  Noble,  8  Pet.  181,  198,  8  L. 
Ed.  910. 

N.  stipulated,  in  certain  articles  of 
agreement,  to  transport  and  deliver  to  R. 
a  certain  quantity  of  subsistence  stores 
for  the  use  of  the  United  States;  in  con- 
sideration whereof,  R.  agreed  to  pay  to 
N.  on  the  delivery  of  the  stores  at  St. 
Louis,  at  a  certain  rate  per  barrel,  one- 
half  in  specie  funds  or  their  equivalent, 
and  the  other  half  to  be  paid  in  Cincinnati 
in  the  paper  of  banks  current  there,  at  the 
period  of  the  delivery  of  the  stores  at-  St. 
Louis.  Under  the  agreement  was  the  fol- 
lowing memorandum:  "It  is  understood, 
that  the  payment  to  be  made  in  Cincinnati, 
is  to  be  in  the  paper  of  the  Miami  Export- 
ing Company  or  its  equivalent."  In  an 
action   on  this   contract  by  the  administra- 


tors of  N.,  it  was  held  as  to  the  payment 
to  be  made  in  Cincinnati,  that  they  could 
recover  only  the  specie  value  of  the  notes 
of  the  Miami  Exporting  Company  Bank, 
at  the  time  the  payment  should  have  been 
made.  Robinson  v.  Noble,  8  Pet.  181,  8 
L.  Ed.  910. 

82.  Payment  in  county  scrip  or  war- 
rants.—Hardin  V,  Boyd,  113  U.  S.  756,  767, 
28   L.   Ed.   1141. 

88.  When  election  to  pay  interest  in 
money  or  scrip  must  be  exercised. — ^Texas, 
etc.,  R.  Co.  V.  Marlor,  123  U.  S.  687,  702, 
31  L.  Ed.  303. 

Where  a  railroad  company  issued  bonds 
containing  provisions  that  the  interest 
thereon  would  be  paid  annually,  and  if 
the  net  earnings  of  the  road  in  any  year 
did  not  justify  the  payment  of  the  interest 
in  cash,  the  company  would  at  its  option 
issue  scrip  for  the  amount  of  the  interest, 
it  was  held  that  in  an  absence  of  the  ex- 
ercise of  the  option,  on  the  day  the  in- 
terest was  due,  to  pay  it  in  scrip,  the 
bondholder  had  an  immediate  right  of  ac- 
tion for  the  interest  in  cash,  and  no  de- 
mand by  the  plaintiff  was  necessary  to 
entitle  him  to  the  payment  of  the  interest 
in  cash.  Texas,  etc.,  R.  Co.  v.  Marlor,  123 
U.  S.  687,  699,  700,  701,  31  L.  Ed.  303. 

84.  Promissory  note  received  as  pay- 
ment satisfies  original  contract — Sheehv 
V.  Mandeville,  6  Cranch  253,  264,  3  L*  E<L 
215-  Segrist  v.  Crabtree,  131  U.  S.  287,  289, 
33  L.  Ed.  125. 

A  promissory  note,  given  and  received 
for  and  in  discharge  of  an  open  account^ 
is  a  bar  to  an  action  upon  the  open  ac- 
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by  a  party  to  the  contract  or  by  a  third  person.®*^  The  doctrine  of  nudum  pac- 
tum does  not  apply  to  such  a  case;  for  a  man  may,  if  such  be  his  will,  discharge 
his  debtor,  without  any  consideration.®*  Where  promissory  notes  have  beJen 
given  for  the  amount  of  a  debt,  the  question  whether  or  not  there  was  an  agree- 
ment at  the  time  to  receive  the  notes  in  satisfaction  of  the  debt,  or  whether  the 
circumstances  attending  the  transaction  warrant  such  an  inference  are  ques- 
tions for  the  jury.8'' 

12.  Payment  by  a  Certificate  of  Deposit  in  a  Bank. — A  certificate  of 
deposit  in  a  bank,  payable  at  a  future  day,  may,  by  express  agreement,  be  re- 
ceived in  payment  of  a  debt.®®  The  question  whether  or  not  there  was  such  an 
agreement  is  one  of  fact  for  the  jury.®®  Evidence  showing  that  after  the  ma- 
turity of  the  certificate,  the  original  debtor  admitted  his  liability  to  make  it  good, 
conduces  to  pi;ove  that  the  certificate  was  not  taken  in  payment  and  the  jury 
should  be  so  instructed.^ 

13.  Payment  in  Confederate  Currency. — Under  a  contract  made  within 
the  Confederate  States  during  the  Civil  War,  to  pay  a  certain  sum  in  Confed- 
erate currency,  the  amount  recoverable  is  the  value  of  that  currency  in  lawful 
money  of  the  United  States,®^  at  the  date  and  in  the  locality  of  the  contract  ;®2 


count,  although  the  note  be  not  paid. 
Sheeby  v.  Mandeville,  6  Cranch  253,  3  L. 
Ed,    215. 

Notes  were  given  in  pursuance  of  a  con- 
tract of  sale,  and  the  instructions  and 
charge  of  the  trial  court  were  held  to 
mean  that  if  the  sale  was  an  tinconditional 
one,  and  if  the  notes  were  given  and  ac- 
cepted as  absolute  payment,  the  original 
debt  was  extinguished,  and  the  remedy 
of  the  vendors  was  on  the  notes.  It  was 
held  that  there  was  in  this  no  error  to  the 
prejudice  of  the  vendors,  for  the  facts  thus 
hypothetically  stated  to  the  jury  im- 
ported a  special  agreement  between  the 
parties  that  the  notes  were  to  be  taken  in 
payment  Segrist  v.  Crabtree,  131  U.  S. 
287,  291,  33  L.   Ed.  125. 

85.  Sheehy  v.  Mandeville,  6  Cranch  253, 
264,  3  L.  Ed.  215. 

86.  Sheehy  v.  Mandeville,  6  Cranch  253, 
264,  3  L.  Ed.  215. 

87.  Question  whether  there  was  agree- 
ment to  receive  notes  in  payment  is  for 
jury. — Lyman  v.  United  States  Bank,  12 
How.  225,  243,  13  L.   Ed.  965. 

88.  Pajnnent  by  a  certificate  of  deposit 
in  a  bank. — Downey  v.  Hicks,  14  How.  240, 
14  L.  Ed.  404. 

88.  Downey  v.  Hicks,  14  How.  240,  14 
L.  Ed.  404.  • 

90.  Downey  v.  Hicks,  14  How.  240,  14 
L.  Ed.  404. 

91.  Amount  recoverable  under  contract 
to  pay  in  Confederate  currency. — ^Thoring- 
ton  V.  Smith,  8  Wall.  1,  19  L.  Ed.  361; 
Effinger  v.  Kenney,  115  U.  S.  566,  573,  29 
L.  Ed.  495;  Stewart  v.  Salamon,  94  U.  S. 
434,  24  L.  Ed.  275;  Cook  v.  Lillo,  103  U.  S. 
792,  26  L.  Ed.  460;  Rives  v.  Duke,  105  U. 
S.  132,  26  L.  Ed.  1031. 

A  decree,  or  a  judgement,  when  .rendered 
upon  a  contract  payable  in  Confederate 
treasury  notes,  should  be  for  a  sum  equal 
to  the  value  of  those  notes,  not  in  the 
gold  coin,  but  in  the  legal  tender  currency 


of  the  United  States.    Bissell  v.  Heyward, 
96  U.  S.  580,  24  L.  Ed.  678. 

93.  Effinger  v,  Kenney,  115  U.  S.  566, 
575,  29  L.  Ed.  495;  Thorington  v.  Smith, 
8  Wall.  1,  19  L.  Ed.  361;  Stewart  v,  Sala- 
mon, 94  U.  S.  434,  24  L.  Ed.  275;  Rives  v, 
Duke,  105  U.  S.  132,  26  L.  Ed.  1031. 

The  amount  in  actual  money  repre- 
sented bv  a  promissory  note,  executed 
during  the  war  in  the  insurgent  states, 
payable  in  Confederate  treasury  notes,  is 
to  be  determined  by  the  value  of  those 
notes  in  coin  or  legal  currency  of  the 
United  States,  at  the  time  when  and  the 
place  where  the  promissory  note  was 
made.  Stewart  v,  Salamon,  94  U^  S.  434, 
24  L.  Ed.  275. 

On  the  5th  of  December,  1863,  after 
the  Proclamation  of  Emancipation,  and  in 
that  part  of  Virginia  the  people  of  which 
were  in  rebellion  against  the  United  States, 
one  resident  therein  sold  and  delivered  to 
another  a  number  of  slaves,  with  warranty 
of  title,  but  not  of  soundness,  the  pur- 
chaser covenanting  "to  pay  on  delivery 
the  sum  of  $25,000  in  bankable  Confed- 
erate currency,  and,  in  addition,  to  give  his 
note,"  with  two  persons  named  as  sure- 
ties, "for  the  further  sum  of  $20,000,  to 
be  paid  in  twelve  months  after  call,  in 
equal  annual  payments  thereafter,  or  at 
the  purchaser's  option  it  may  be,  on  call, 
all  or  a  part  paid;"  and  the  seller  cove- 
nanting "not  to  call  upon  the  purchaser 
for  specie  when  it  is  at  a  premium,  but  en- 
gaging on  his  part  to  be  satisfied  with  the 
bankable  currency  of  the  day,  on  the 
stipulation  to  choose  his  own  time  for  the 
call."  On  the  1st  of  January,  1864,  the 
purchaser,  in  lieu  of  the  note,  made  to 
the  seller  two  bonds,  with  the  same  per- 
sons as  sureties,  to  pay  $8,000  "on  de- 
mand or  twelve  months  thereafter,  at  the 
option  of  the  obligors,"  and  $12,000  "on 
demand,  or  two  years  thereafter,  at  the 
option  of  the  obligors,"  "in  the  bankable 
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and  evidence  is  admissible  to  show  what  that  value  was.^^  jf  the  contract  was 
to  j)ay  a  certain  sum  in  dollars,  without  specifying  the  kind  of  currency  in  which 
it  was  to  be  paid,  it  may  be  shown,  by  the  nature  of  the  transaction,  and  the 
attendant  circumstances  as  well  as  by  the  language  of  the  contract  itself,  that 
it  contemplated  payment  in  Confederate  currency.®*  If,  at  the  time  the  contract 
was  made.  Confederate  treasury  notes  constituted  the  principal  currency  of  the 
state  in  which  business  transactions  were  conducted,  and  it  was  to  them  that 
reference  was  always  made  when  dollars  were  mentioned,  unless  coin  was  spec- 
ified, it  will  be  presumed  that  the  parties  had  such  notes  in  contemplation.®^ 
But  where  it  clearly  appears  that  the  parties  intended  that  the  debt  should  be  liqui- 
dated in  lawful  money  of  the  United  States,  payment  must  be  made  in  that 
medium,  without  any  deduction  for  the  depreciated  value  of  Confederate  dol- 
lars;®* and  this  understanding  of  the  parties  may  be  shown  from  the  nature  of 
the  transaction  and  the  attendant  circumstances,  as  satisfactorily  as  from  the 
language  used.®*' 

14.  Payment  in  Goods  or  Chattels. — Where  one  contracts  to  pay  a  speci- 
fied sum  in  chattels,  as,  for  example,  in  lumber  or  fruit  or  grain,  he  has  his  op- 
tion at  the  maturity  of  the  contract  either  to  furnish  the  articles  designated  or  to 


currency  of  the  day,  according  to  the 
agreement  of  the  5th  of  December  last," 
"the  said  demand  shall  be  made  in  writing 
by  the  obligee,  his  heirs  or  legal  repre- 
sentatives only."  Payment  of  the  bonds 
was  demanded  in  writing  by  the  obligee 
after  the  end  of  the  war  of  the  rebellion, 
and  when  the  bankable  currency  of  Vir- 
ginia consisted  wholly  of  notes  of  the 
United  States  or  of  the  national  banks. 
It  was  held  in  an  action  on  the  bonds, 
that  the  plaintiff  had  no  ground  of  excep- 
tion to  an  instruction  to  the  jury  that,  if 
they  found  that  the  bonds  were  made  in 
reference  to  Confederate  currency,  the 
plaintiflF  was  entitled  to  recover  the 
amount,  therein  stipulated  to  be  paid,  at 
the  value  of  Confederate  money  compared 
with  national  currency  at  the  time  of  the 
making  of  the  bonds.  Rives  v.  Duke,  105 
U.  S.  132,  26  L.  Ed.  1031. 

03.  Evidence  admissible  to  show  value 
of  Confederate  currency. — ^Wilmington, 
etc.,  R.  Co.  V.  King,  91  U.  S.  3,  23  L.  Ed. 
186;  Effinger  v.  Kenney,  115  U.  S.  566,  572, 
29  L.  Ed.  495;  The  Confederate  Note 
Case,  19  Wall.  548,  559,  22  L.  Ed.  196. 

94.  Evidence  admissible  to  show  that 
payment  in  Confederate  currency  was 
contemplated. — Effinger  v.  Kenney,  115  U. 
S.  566,  573,  29  L.  Ed.  495;  Thorington  v. 
Smith,  8  Wall.  1,  19  L.  Ed.  361;  Rives  v. 
Duke,  105  U.  S.  132,  140,  26  L.  Ed.  1031; 
The  Confederate  Note  Case,  19  Wall.  548, 
557,  22  L.  Ed.  196.  See  the  title  PAROL 
EVIDENCE,  ante,  p.  12. 
^  95.  Facts  raising  presumption  that  par- 
ties had  Confederate  treasury  notes  in  con- 
templation.— Stewart  v.  Salamon,  94  U.  S. 
434,  435,  24  L.  Ed.  275.  See,  also,  Bissell 
V.  Heyward,  96  U.  S,  580,  587,  24  L.  Ed. 
678. 

96.  When  payment  must  be  made  in 
lawful  money  of  United  States. — Cook  v. 
Lillo,  103  U.  S.  792,  793,  26  L.  Ed.  460; 
The  Confederate  Note  Case,  19  Wall.  548, 
22  L.  Ed.  196. 


A  person  in  New  Orleans  during  the 
Civil  War  gave  his  note  for  $10,000.  Soon 
afterward  the  city  was  occupied  by  United 
States  troops.  Payments  to  a  large 
amount  both  of  principal  and  interest  were 
made  always  in  lawful  money  or  its 
equivalent.  No  claim  was  ever  made  that 
the  notes  called  for  Confederate  dollars 
until  the  time  this  suit  was  commenced 
fifteen  years  after  the  note  was  given.  It 
is  held  that  the  notes  are  payable  in  law- 
ful money.  Cook  v.  Lillo,  103  U.  S.  792, 
793,  26  L.   Ed.  460. 

97.  Evidence  admissible  to  show  that 
liquidation  in  lawful  money  of  United 
States  was  contemplated. — The  Confed- 
erate Note  Case,  19  Wall.  548,  559,  22  L. 
Ed.  196.  See  the  title  PAROL  EVI- 
DENCE, ante,  p.  12. 

The  ordinance  of  North  Carolina  of 
1866  declared  that  all  existing  contracts 
solvable  in  money,  whether  under  seal  or 
not,  made  after  the  depreciation  of  Con- 
federate currency,  before  the  1st  day  of 
May  1865,  and  then  unfulfilled  (except  of- 
ficial bonds,  and  penal  bonds  pa3rable  to 
the  state),  should  "be  deemed  to  have  been 
made  with  the  understanding  that  they 
were  solvable  in  money  of  the  value  of 
the  said  currency;"  but  at  the  same  time 
provided  that  it  should  be  "c9mpetent  for 
either  of  the  parties  to  show,  by  parol  or 
other  relevant  testimony,  what  the  un- 
derstanding was  in  regard  to  the  kind  of 
currency  in  which  the  same  were  solv- 
able,** and  that  in  such  case  "the  true  un- 
derstanding** should  regulate  the  value  of 
the  contract.  Tt  was  held  that  the  un- 
derstanding of  the  parties  might  be  shown 
from  the  nature  of  the  transaction,  and 
the  attendant  circumstances,  as  satisfac- 
torily as  from  the  language  used;  and  par- 
ticularly that  it  might  be  shown  from  the 
length  of  time  during  which  the  contracts 
had  to  run  before  maturing;  and  that  ac- 
cordingly when  bonds  of  a  railroad  com- 
pany were  issued  in  May,  1862,  payable  at 
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pay  in  money.®®  If  at  that  time  he  is  unable  to  furnish  the  articles,  or  neglects 
to  do  so,  the  number  of  dollars  specified  is  the  measure  of  recovery.^®  In  eq- 
uity, where  a  creditor  agrees  to  receive  specific  articles  in  satisfaction  of  a  debt, 
even  although  it  be  a  debt  upon  bond,  secured  by  mortgage,  he  will  be  held  to 
the  performance  of  his  agreement.^  But  in  order  to  bring  a  case  within  this 
principle  there  must  be  an  agreement,  not  inequitable  in  its  terms  and  effect;  a 
valuable  consideration  for  such  agreement ;  readiness  to  perform  and  the  absence 
of  laches  on  the  part  of  the  debtor.^  The  act  of  February  25th,  1862,  in  de- 
claring that  the  notes  of  the  United  States  shall  be  lawful  money  and  a  legal 
tender  for  all  debts,  only  applies  to  debts  which  are  payable  in  money  generally, 
and  not  to  obligations  payable  in  commodities  or  obligations  of  any  other  kind.'* 
The  terms  of  certain  contracts  providing  for  payment  in  goods  or  chattels  have 
been  construed  by  the  supreme  court.^ 

15.  Payment  by  Assessments  upon  Stock. — Where  a  corporation  gives  to 
a  stockholder  its  note  for  the  amount  of  a  loan,  under  an  agreement  that  assess- 
ments upon  the  payee's  stock,  shall  when  payable,  be  considered  as  payments 
upon  the  note,  the  note  will  be  paid  when  assessments  become  payable  in  excess 
of  the  amount  of  the  note.*^ 

16.  Payment  by  a  Conveyance  of  Land. — Where  one  agrees  to  make  a 
payment  by  conveying  a  piece  of  land  on  a  certain  day  and  on  that  day  he  is  not 
prepared  or  able  to  deliver  the  deed,  the  sum  agreed  upon  becomes  payable  in 
cash  on  that  day.® 

17.  Contractual  Obligation  of  a  State  to  Receive  Designated  Secu- 
rities IN  Payment  of  Taxes  and  Other  Obligations. — See  the  title  Impair- 
ment of  Obligation  of  Contracts,  vol.  6,  p.  758. 

18.  Agreement  That  Payment  in  One  Medium  Shall  Extinguish 
Larger  Amount  Estimated  in  Another  Medium. — Where  there  is  a  bona 


dates  varying  from  seven  to  thirteen  years 
afterwards,  the  inference  was  justified  that 
the  company  intended  at  the  time  of  is- 
suing them,  that  the  bonds  should  be  paid 
in  lawful  money  instead  of  Confederate 
notes.  The  Confederate  Note  Case,  19 
Wall.  548,  22  L.  Ed.  196. 

The  interest  payable  on  a  bond,  issued 
as  above  mentioned,  follows  the  character 
of  the  principal,  and  is  payable  in  like 
currency.  The  Confederate  Note  Case,  19 
Wall.  548,  22  L.  Ed.  196. 

98.  O^on  to  furnish  articles  designated 
or  pay  m  money. — ^Trebilcock  v.  Wilson, 
12  Wall.  687.  695,  20  L.  Ed.  460. 

99.  Measure  of  recovery  where  articles 
are  not  furnished. — ^Trebilcock  v,  Wilson, 
12  WalL  687.  695.  20  L.  Ed.  460. 

1.  In  equity,  creditor  held  to  perform- 
ance of  agreement. — Very  v.  Levy,  13 
How.  345,  14  L.   Ed.   173. 

9.  Very  v.  Levy,  13  How.  345,  358,  14 
L  Ed.  173.  In  this  case  it  was  held  that 
all  these  essential  requisites  concurred. 

3.  Legal  tender  act  only  applicable  to 
debts  payable  in  money  generally. — ^Trebil- 
cock  V.  Wilson,  12  Wall.  687,  20  L.  Ed. 
460. 

i  A  debtor  gave  to  the  creditor  orders 
for  twenty-five  wagons,  and  the  creditor 
gave  a  receipt  stating  that  the  debt  was 
settled,  by  such  wagons  if  they  were  in 
good  condition,  and  when  sold  for  the 
Wghest  price  obtainable,  any  surplus  over 
the  debt  was  to  be  refunded  to  the  debtor. 
9  U  8  Enc— 22 


Only  twenty-one  in  bad  condition  were 
delivered,  of  which  the  creditor  sold 
nineteen  and  sued  the  debtor  for  the  bal- 
ance of  the  debt.  The  court  held  that  on 
the  terms  of  the  receipt  which  expressed 
the  contract  between  the  parties  the  cred- 
itor should  have  determined  on  receipt  of 
the  wagons  whether  they  were  in  good 
condition,  and  was  at  liberty  to  reject 
them;  that  receiving  and  proceeding  to 
sell  the  twenty-one  was  an  acceptance  of 
the  twenty-one  in  payment  pro  tanto  of 
the  claim;  that  the  contract  was  unful- 
filled as  to  the  nondelivered  four;  and 
that  the  price  for  which  the  nineteen  sold 
and  the  selling  value  of  the  other  two 
had  no  bearing  on  the  case  unless  there 
was  a  surplus  to  .be  refunded  to  the 
debtor.  Winchester,  etc.,  Mfg.  Co.  v. 
Funge,  109  U.  S.  651,  27  L.  Ed.  1064. 

Consignment  of  goods  to  creditor. — ^^A. 
in  the  West  Indies,  being  indebted  to  B. 
in  Philadelphia,  consigned  goods  to  him, 
directing  him  to  sell  them  on  his  (A's) 
account,  and  to  apply  the  proceeds,  after 
first  satisfying  himself,  to  the  payment  of 
other  creditors.  C,  a  creditor  of  A.,  at- 
tached the  goods  in  the  hands  of  B.,  be- 
fore sale.  It  was  held  that  B.  was  en- 
titled to  retain  the  goods  for  the  payment 
of  his  own  debt.  Stevenson  v.  Pember- 
ton,  1  Dall.  3,  1  L.  Ed.  11. 

5.  Pasrment  by  assessments  upon  stock. 
—Paine  v.  Central  Vermont  R.  Co.,  118 
U.  S.  152,  160,  30  L  Ed.  193. 

6.  Payment  by  a  conveyance  of  land. — 
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fide  dispute  as  to  the  medium  in  which  a  contract  indebtedness  is  to  be  paid,  and 
an  agreement  is  reached  that  a  payment  in  one  medium  shall  extinguish  a  larger 
amount  estimated  in  the  other  medium,  such  agreement  is  valid  and  binding  on 
the  partiesJ 

Vn.   What  Constitutes  a  Demand  for  Pajrment. 
A  draft  drawn  for  the  price  of  goods  sold  and  delivered  is  equivalent 
to  a  demand  of  payment.® 

Vni.    Acceptance  of  Pajrment. 

A.  Authority  to  Accept. — The  acting  financial  manager  of  a  corpora- 
tion has  authority  to  accept  notes  in  payment  of  a  contractual  obligation  due 
the  corporation.® 

B.  Acceptance  of  Less  than  Is  Due  in  Full  Satisfaction  of  a  Debt — 
1.  WhkrS  the  Sum  Due  Is  Liquidated.-^-As  a  general  rule  where  a  liquidated 
sum  is  due,  the  payment  of  a  less  sum  in  satisfaction  thereof,  though  accepted 
as  satisfaction,  is  not  binding  as  such  for  want  of  consideration. i<>  This  rule 
has  been  much  questioned  and  qualified,^^  and  is  considered  so  far  with  disfavor 
as  to  be  confined  strictly  to  cases  within  it.^^  j^  only  applies  when  the  larger 
sum  is  liquidated,  and  when  there  is  no  consideration  whatever  for  the  sur- 
render of  part  of  it.13  It  does  not  apply  where,  at  the  time  of  the  agreement, 
there  was  a  dispute  between  the  parties,  the  subject  matter  of  which  dispute  is 
embraced  in  the  agreement  to  extinguish  a  greater  by  a  less  amount.^*  But  it 
must  appear  that  the  alleged  dispute  really  existed  and  did  not  arise  merely  from 
an  arbitrary  denial  by  one  party  of  an  obligation  which  was  obviously  due.^*^ 

2.  Where  the  Debt  Is  Unliquidated. — Where  a  debt  is  unliquidated  and 
the  amount  is  uncertain,  a  payment  of  less  than  is  claimed,  if  mteide  and  accepted 


McGillin  v.  Bennett,  132  U.  S.  445,  33  L. 
Ed.   422. 

7.  Agreement  that  payment  in  one 
medium  shall  extinguish  larger  amount 
estimated  in  another  medium. — San  Juan 
V.  St.  John's  Gas  Co.,  195  U.  S.  510,  522, 
49  L.  Ed.  299.  See  post,  "Acceptance  of  a 
Medium  of  Payment  Different  from  That 
Promised,"  VIII,  C. 

8.  Draft  drawn  for  price  of  goods  sold 
and  delivered. — Cooper  &  Co.  v.  Coates  & 
Co.,  21  Wall.  105,  22  L.  Ed.  481. 

9.  Acting  financial  manager  of  corpora- 
tion has  authority  to  accept  notes. — Case 
Mfjr.  Co.  V.  Soxman,  138  U.  S.  431,  439, 
34  L.  Ed.  1019. 

10.  Effect  of  acceptance  of  less  than  is 
due,  where  debt  is  liquidated — San  Juan 
V.  St.  John's  Gas  Co.,  1^5  U.  S.  510,  522,  49 
L.  Ed.  299;  Chicago,  etc.,  R.  Co.  v.  Clark, 
178  U.  S.  353,  364,  44  L.  Ed.  1099;  Fire 
Ins.  Ass'n  v.  Wickham,  141  U.  S.  564,  35 
L.  Ed.  860.  See,  also,  Baird  v.  United 
States,  96  U.  S.  430,  431,  24  L.  Ed.  703. 

In  some  of  the  states  the  contrary  rule 
has  been  established  by  statute.  Chicago, 
etc.,  R,  Co.  V,  Clark,  178  U.  S.  353,  366,  44 
L.   Ed.  1099. 

Whether  such  rule  is  controlling  in 
Porto  Rico,  quaere.  San  Juan  v.  St.  John's 
Gas  Co.,  195  U.  S.  510,  522,  49  L.  Ed.   299. 

11.  Chicago,  etc.,  R.  Co.  v.  Clark,  178 
U.  S.  353,  364,  44  L.  Ed.  1099. 

1^.  Chicago,  etc.,  R.  Co.  v.  Clark,  178  U. 
S.  353,  365,  44  L.   Ed.   1099. 
"The  rule  is  technical,  and  not  very  well 


supported  by  reason.  Courts  therefore 
have  departed  from  it  upon  slight  distinc- 
tions." Nelson,  J.,  in  Kellogg  v.  Richards, 
14  Wend.  116,  quoted  in  Chicago,  etc.,  R. 
Co.  V.  Clark,  178  U.  S.  353,  365,  44  L.  Ed. 
1099. 

18.  Chicago,  etc.,  R.  Co.  v.  Clark,  178 
U.  S.  353,  365,  44  L.  Ed.  1099.  See,  also, 
Baird  v.  United  States,  96  U.  S.  430,  431, 
24  L.  Ed.  703. 

"This  rule,  which  obviously  may  be 
urged  in  violation  bf  good  faith,  is  not  to 
be  extended  beyond  its  precise  import; 
and  whenever  a  technical  reason  for  its 
application  does  not  exist,  the  rule  itself 
is  not  to  be  applied.  Hence  judges  have 
been  disposed  to  take  out  of  its  applica- 
tion all  those  cases  where  there  was  any 
new  consideration,  or  any  collateral  bene- 
fit received  by  the  payee,  which  might 
raise  a  technical  legal  consideration,  al- 
though it  was  quite  apparent  that  such 
consideration  was  far  less  than  the 
amount  of  the  sum  due."  Brooks  v.  White, 
2  Metcalf  283,  quoted  in  Chicago,  etc.,  R. 
Co.  V,  Clark,  178  U.  S.  353,  365,  44  L.  Ed. 
1099. 

14.  San  Juan  v.  St.  John's  Gas  Co.,  195 
U.  S.  510,  522,  49  L.  Ed.  299;  Fire  Ins. 
Ass'n  V.  Wickham,  141  U.  S.  564,  35  L. 
Ed.  860;  Chicago,  etc.,  R.  Co.  v.  Clark, 
178  U.   S.  353,  44  L.   Ed.  1099. 

15.  San  Juan  v.  St.  John's  Gas  Co.,  195 
U.  S.  510,  522,  49  L.  Ed.  299;  Fire  Ins. 
Ass'n  V.  Wickham,  141  U.  S.  564,  35  U 
Ed.  860. 
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in  satisfaction  of  the  debt,  is  binding  and  will  discharge  the  debt.*' 

3.  Prepayment  of  Part  of  a  Claim. — Prepayment  of  part  of  a  claim  may- 
be a  good  consideration  for  the  release  of  the  residue  provided  the  parties  in- 
tended it  to  have  that  effect,  and  whether  they  did  or  not  is  a  question  for  the 
jury." 

0.  Acceptance  of  a  Medium  of  Payment  Different  from  That  Prom* 
ised.^^ — ^Acceptance  of  Pajrment  of  Installments  in  a  Different  Medium. 
— Where  a  contractual  obligation,  payable  in  installments,  is  made  payable  in 
dollars,  the  fact  that  current  funds  have  been  received  in  payment  of  a  number 
of  installments  though  it  does  not  constitute  an  absolute  waiver  of  the  right 
to  demand  coin  or  legal  tender  paper  in  payment  of  installments  subsequently 
falling  due,  it  does  impose  the  obligation  to  give  reasonable  notice  that  only 
coin  or  legal  tender  paper  will  thereafter  be  received,  »and  failure  to  give  such 
notice  will  excuse  payment  in  coin  or  legal  tender  on  the  day  a  subsequent  in- 
stallment falls  due.^^ 

Acceptance  of  Pajrment  under  Protest. — Where  a  creditor  receives  pay- 
ment in  a  different  medium  from  that  which  he  asserts  the  contract  requires,  but 
does  so  under  protest,  asserting  his  right  to  be  paid  in  another  medium,  tht 
protest  operates  to  prevent  the  inference  that  the  medium  actually  received  is 
admitted  to  be  the  one  in  which  future  payments  shall  be  made.^ 


See  the  title  Receipts. 


IX.    Beceipt. 


X.    Application  of  Pajrments. 
A.    To  What   Debts  Pajrments  Are  Applied — 1.   Appucation   by   the 
Parties — a.   In  the  Absence  of  Contract. — In  the  absence  of  contract,  govern- 
ing the  appropriation  of  payments,  the  debtor  has  a  right,  if  he  pleases,  to  make 


16.  Acceptance  of  less  than  is  claimed 
binding  where  debt  is  unliquidated. — 
Baird  v.  United  States,  96  U.  S.  430,  431, 
24  L.  Ed.  703. 

Pacts  under  which  acceptance  cannot  be 
avoided  on  ground  of  duress. — "When  a 
party,  without  force  or  intimidation,  and 
with  a  full  knowledge  of  all  the  facts  in 
the  case,  accepts,  on  account  of  an  un- 
liquidated and  controverted  demand,  a 
sum  less  than  what  he  claims  and  believes 
to  be  due  him,  and  agrees  to  accept  that 
sum  in  full  satisfaction,  he  will  not  be 
permitted  to  avoid  his  act  on  the  ground 
of  duress."  United  States  v.  Old  Settler^ 
148  U.  S.  427,  473,  37  L.  Ed.  509;  United 
States  V.  Child  &  Co.,  12  Wall.  232,  244, 
20  L.  Ed.  360. 

But  tliis  rule  was  held  not  to  apply  to  a 
case  in  which  the  facts  were  as  follows: 
The  Western  Cherokee  Nation  had  a 
claim  against  the  United  States  and  such 
claim  was  settled  by  the  payment  of  a 
sum  of  money  to  the  Western  Cherokees, 
which  though  less  than  they  thought 
themselves  entitled  to,  was  accepted  by 
them.  Under  these  facts,  congress  after- 
wards being  convinced  that  a  mistake  had 
been  made  in  the  accounting  which  the 
Indians  from  the  first  had  called  atten- 
tion to,  determined  to  rectify  that  mis- 
take, passed  an  act  leaving  it  open  to  the 
courts  to  readjust  the  amount  notwith- 
standing the  claim  might  have  been  there- 
tofore settled.  United  States  v.  Old  Set- 
tlers, 148  U.  S.  427.  37  L.  Ed.  509. 

Pacts  held  equivalent  to  acceptance  of 


payment  in  satisfaction  of  claim. — A.  pre- 
sented an  unliquidated  claim  against  the 
United  States  for  $151,588,17,  which  was 
audited  by  the  accounting  officers,  and  al- 
lowed for  $97,507.75.  He  was  informed  of 
this  adjustment,  and  of  the  principles 
upon  which  it  had  been  made;  and  a  draft 
for  the  amount  allowed,  payable  to  his 
order,  was  sent  to  him,  which  he  received 
and  collected  without  objection.  It  was 
held  that  this  was  equivalent  to  an  ac- 
ceptance of  the  payment  in  satisfaction  of 
the  claim.  Baird  v.  United  States,  96  U. 
S.   430,  24  L.  Ed.  703. 

17.  Prepayment  of  part  of  a  clainu — 
Fire  Ins.  Ass'n  v.  Wickham,  141  U.  S. 
564.  579,  35  L.  Ed.  860;  Very  v.  Levy,  13 
How.  345,  359,  14  L.  Ed.  173. 

The  reason  for  this,  as  expressed  in 
Pennel's  Case,  5  Co.,  117,  is  that  perad- 
venture  parcel  of  the  sum,  before  the  day, 
would  be  more  beneficial  than  the  whole 
sum  on  the  day.  Very  v.  Levy,  13  How. 
345,  359,  14  L.  Ed.  173. 

18.  Generally,  as  to  compromise  and 
settlement,  see  the  title  COMPROMISE 
AND  SETTLEMENT,  vol.  3,  p.  980.  As 
to  acceptance  of  payment  of  a  claim 
against  the  United  States  in  a  medium  dif- 
ferent from  that  promised,  see  the  title 
COMPROMISE  AND  SETTLEMENT, 
vol.  3,  p.  992. 

19.  Acceptance  of  payment  of  install- 
ments in  a  medium  different  from  that 
promised. — Cheney  v.  Libby,  134  U.  S.  68, 
79,  33  L.  Ed.  818. 

30.      Acceptance     under     protest. — San 
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the  appropriation.^!  It  is  essential  to  the  application  of  this  rule  that  the  rela- 
tion of  debtor  and  creditor  should  exist  between  the  person  making  the  pay- 
ment and  the  person  receiving  it. 22  •  The  power  may  be  exercised  without  any 
express  direction  given  at  the  time.  A  direction  may  be  evidenced  by  circum- 
stances, as  well  as  by  words.23  A  positive  refusal  to  pay  one  debt,  and  an 
acknowledgment  of  another,  with  a  delivery  of  the  sum  due  upon  it,  would  be 
such  a  circumstance.24  If  the  debtor  fails  to  make  an  appropriation,  the  right 
to  do  so  devolves  upon  the  creditor.25  If  an  immediate  credit  is  to  be  given 
for  bills  of  exchange,  that  credit  must  be  given  on  a  debt  existing  at  the  time, 
unless  this  legal  operation  of  the  credit  is  changed  by  express  agreement.^^ 
But  where  the  bills  are  to  be  credited,  when  paid,  the  power  of  application, 
which  the  creditor  possesses  if  no  agreement  to  the  contrary  exists,  is  then 
to  be  exercised. 27     The  creditor  is  not  bound  to  apply  a  payment  immediately 


Juan  V.  St.  John's  Gas  Co.,  195  U.  S.  510, 
516,  49  L.  Ed.  299. 

21.  Right  of  debtor  to  applv  pajrments. 
— United  States  v.  Kirkpatrick,  9  Wheat. 
720,  737.  6  L.  Ed.  199;  Alexandria  v.  Pat- 
ten, 4  Cranch  316,  317,  320,  2  L.  Ed.  633; 
Field  V.  Holland,  6  Cranch  8,  27,  3.L.  Ed. 
136;  National  Bank  v.  Mechanics'  Nat. 
Bank,  94  U.  S.  437,  439,  24  L.  Ed.  176; 
Jones  V.  United  States,  7  How.  681,  688, 
12  L.  Ed.  870;  United  States  v.  Eckford, 
1  How.  250,  261,  11  L.  Ed.  120;  United 
States  V.  January,  7  Cranch  572,  575,  3  L. 
Ed.  443;  Tayloe  v.  Sandiford,  7  Wheat.  13, 
5  L.  Ed.  384. 

In  the  case  of  a  running  account  be-t 
tween  debtor  and  creditor  the  general  rule 
is  that  the  debtor  has  a  right,  if  he  pleases, 
to  make  the  appropriation  of  payments. 
Holly  V.  Missionary  Society,  180  U.  S. 
284,  292,  45  L.  Ed.  531. 

Appropriation  by  one  who  subsequently 
'becomes  a,  bankrupt. — Plaintiffs  contended 
that  they  were  entitled  under  the  20th 
section  of  the  Bankrupt  Act,  act  of  March 
2,  1867,  to  set  off  an  unsecured  account 
due  them  from  the  defendant,  a  bankrupt, 
against  certain  money  remitted  to  them 
by  him  shortly  before  he  was  adjudged  a 
bankrupt  with  directions  to  credit  it  on  a 
mortgage  debt  due  them  from  him  and 
which  they  refused  so  to  apply.  It  was 
held  that  the  plaintiffs  were  liable  for  the 
remittance  to  the  trustee  in  bankruptcy, 
since  they  held  it  in  trust  to  be  applied  as 
the  defendant  directed.  Libby  v,  Hopkins, 
104  U.  S.  303,  26  L.  Ed.  769. 

22.  Necessity  of  the  relationship  of 
debtor  and  creditor. — ^Where  A.  made  his 
check  to  his  attorney,  B.,  instructing  him 
to  use  the  proceeds  to  pay  for  property 
which  A.  had  purchased  from  a  third 
party;  and  B.,  who  was  the  executor  of 
C,  paid  the  proceeds  of  the  check  to  D., 
in  payment  of  a  kgacy  due  him  under 
C's  will,  it  was  held  that  there  being  no 
relation  of  debtor  and  creditor  between  A. 
and  D.,  the  rule  as  to  the  debtor's  right 
to  make  appropriations  of  payments  did 
not  apply,  and  that  A.  could  not  complain 
of  the  application  by  D.  of  the  money  re- 
ceived from  B.  to  the  purposes  prescribed 
by  the  testator,  nor  demand  that  moneys 
subsequently   received   by   D.    from   third 


persons  for  specific  purposes  should  be 
used  to  indemnify  him  from  loss  oc- 
casioned by  trusting  his  money  with  his 
attorney.  Holly  v.  Missionary  Society, 
180  U.  S.  284,  292,  45  L.  Ed.  531. 

28.  Application  may  be  made  without 
express  direction. — ^Tayloe  v.  Sandiford,  7 
Wheat.  13,  5  L.  Ed.  384. 

24.  Tayloe  v.  Sandiford,  7  Pet.  13,  5  L. 
Ed.  384. 

25.  Right  of  creditor  to  apply  payments. 
— National  Bank  v.  Mechanics'  Nat.  Bank, 
94  U.  S.  437,  439,  24  L.  Ed.  176;  Jones  v. 
United  States,  7  How.  681,  688,  12  L.  Ed. 
870;  United  States  v.  Eckford,  1  How.  250, 
261,  11  L.  Ed.  120;  United  States  v.  Jan- 
uary, 7  Cranch  572,  575,  3  L.  Ed.  443; 
United  States  v.  Kirkpatrick,  9  Wheat. 
720,  737,  6  L.  Ed.  199;  Alexandria  v.  Pat- 
ten, 4  Cranch  316,  317,  320,  2  L.  Ed.  633; 
Field  V.  Holland,  6  Cranch  8,  27,  3  L.  Ed. 
136. 

Where  there  is  a  running  account  be« 
tween  debtor  and  creditor,  and  the  debtor 
omits  to  make  an  appropriation  of  pay- 
ments, the  creditor  may  make  it.  Holly 
V.  Missionary  Society,  180  U.  S.  284,  292, 
45  L.  Ed.  531. 

Where  diebts  of  different  dignities  are 
due  to  a  creditor  of  the  estate  of  an  in- 
testate, and  no  specific  application  of  a 
payment  made  by  the  administrator  is 
directed  by  him,  if  the  creditor  applies  the 
payment  to  either  of  his  debts,  by  some 
unequivocal  act,  his  right  to  do  so  cannot 
be  questioned.  Backhouse  v.  Patton,  5 
Pet.   160,  8  L.   Ed.  82. 

Election  to  apply  payments  to  extin- 
guishment of  preceding  balances. — ^Where 
a  running  account  is  kept  at  the  postoffice 
department  between  the  United  States 
and  a  postmaster,  in  which  all  postages 
are  charged  to  him,  and  credit  is  given  for 
all  payments  made,  this  amounts  to  an 
election  by  the  creditor  to  apply  the  pay- 
ments, as  they  are  successfully  made,  to 
the  extinguishment  of  preceding  balances. 
Jones  V.  United  States,  7  How.  681,  12  L. 
Ed.  870. 

26.  Credit  for  bills  of  exchange. — Field 
V.  Holland,  6  Cranch  8,  28,  3  L.  Ed.  136. 

27.  Field  v.  Holland,  6  Cranch  8,  28.  3 
L.  Ed.  136. 
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upon  receiving  it.^s  But  neither  the  debtor  nor  the  creditor  can  make  the  ap- 
plication after  a  controversy  upon  the  subject  has  arisen  between  them,  and  a 
fortiori  not  at  the  trial.^®  Where  the  right  of  applying  payments  exists  and 
is  exercised  by  either  a  debtor  or  creditor,  and  notice  given,  no  change  can  be 
made  in  the  credit,  except  by  the  consent  of  both  parties.^o  The  rule  that  has 
been  stated  as  to  the  right  of  the  parties  to  apply  payments  does  not  apply  to 
a  case  where  different  sureties  under  distinct  obligations  are  interested.^^ 

b.  Application  by  Contract. — Where  a  debtor,  by  an  agreement  with  a  cred- 
itor, sets  apart  a  fixed  portion  of  a  specific  fund  in  the  hands,  or  to  come  into 
the  hands,  of  another  person,  whom  he  directs  to  pay  it  to  the  creditor,  the 
agreement  is,  when  assented  to  by  such  person,  an  appropriation,  binding  upon 
the  parties  and  all  who,  having  notice,  subsequently  claim  under  the  debtor 
an  interest  in  the  fund.®^ 

2.  In  Absence  of  Application  by  the  Parties. — If  both  the  debtor  and 
creditor  fail  to  apply  a  payment,  the  law  will  make  the  application,^^  according 
to  its  own  notions  of  justice.^^  The  court  in  exercising  this  authority  must  use 
a  sound  discretion.^^  Where  at  the  time  of  payment  there  is  a  debt  due  in  cash, 
and  debts  represented  by  notes  payable  at  a  future  date,  the  payment  will  be 
applied  to  the  debt  then  due.^^  It  is  not  a  universal  rule  that  a  payment  shall 
be  applied  to  the  extinguishment  of  a  debt  of  the  highest  dignity .^^  It  would 
seem  reasonable  that  an  equitable  application  should  be  made,  and  it  being 
equitable  that  the  whole  debt  should  be  paid,  it  cannot  be  inequitable  to  ex- 
tinguish first  those  debts  for  which  the  security  is  most  precarious.'®     In  cases 


SS.  When  the  application  must  be  made. 
—Alexandria  v.  Patten,  4  Cranch  316,  317, 
320,  2  L.  Ed,  633. 

29.  National  Bank  v.  Mechanics'  Nat. 
Bank,  94  U.  S.  437,  439,  24  L.  Ed.  176; 
United  States  v.  Kirkpatrick,  9  Wheat. 
720,  737,  6  L.  Ed.  199;  Jones  v.  United 
States.  7  How.  681,  691,  12  L.  Ed.  870. 

Where  an  administrator  has  had  a  rea- 
sonable time  to  make  his  election,  as  to 
the  appropriation  of  payments  made  by 
him,  it  is  too  late  to  do  so,  after  a  con- 
troversy has  arisen.  Backhouse  v.  Pat- 
ton,  5  Pet.  160,  8  L.  Ed.  82. 

80.  Consent  of  both  parties  to  changci 
in  application.— Page  v.  Patton,  5  Pet.  304, 
310,  8  I^.  Ed.  134;  Alexandria  v.  Patten,  4 
Cranch  316,  317,  320,  2  L.  Ed.  633. 

31.  Rule  as  to  application  by  parties  not 
applicable  where  sureties  are  affected^ — 
United  States  v.  Eckford,  1  How.  250,  261, 
11  L.  Ed.  120;  United  States  v.  January, 
7  Cranch  572,  575,  3  L.  Ed.  443.  See  the 
title  PRINCIPAL  AND  SURETY. 

S2.  Agreement  by  debtor  and  cre<fitor 
applying  payment — Ketchum  v.  St.  Louis, 
101  U.  S.  306,  25  L.  Ed.  999. 

83.  In  absence  of  application  by  parties, 
law  will  make  application. — United  States 
r.  Eckford,  1  How.  250,  261,  11  L.  Ed. 
120;  United  States  v.  January,  7  Cranch 
572,  575,  3  L.  Ed.  443;  Jones  v.  United 
States,  7  How.  681,  688,  12  L,  Ed.  «70; 
National  Bank  v.  Mechanics'  Nat.  Bank, 
94  U.  S.  437,  439,  24  L.  Ed.  176;  United 
States  V.  Kirkpatrick,  9  Wheat.  720,  737, 
6  L.  Ed.  199;  Field  v.  Holland,  6  Cranch 
8,  27,  3  L  Ed.  136;  Holly  v.  Missionary 
Society.  180  U.   S.  284,  292,  45  L.  Ed.  531. 

M.  National  Bank  v.  Mechanics'  Nat. 
Bank,  94  U.   S.   437,  439,  24   L.   Ed.   176; 


United  States  v.  Kirkpatrick,  9  Wheat. 
720,  737,  6  L.  Ed.  199;  Field  v.  Holland,  6 
Cranch  8,  27,  3  L.  Ed.  136;  Holly  v.  Mis- 
sionary Society,  180  U.  S.  284,  292,  45  L- 
Ed.  531. 

Running  account. — ^This  rule  is  appli- 
cable to  a  running  account  between  the 
debtor  and  creditor.  Holly  v.  Missionary 
Society,  180  U.  S.  284,  292,  45  L.  Ed.  531. 

85.  Court  must  exercise  a  sound  discre^ 
tion. — Field  v.  Holland,  6  Cranch  8,  27,  3 
L.  Ed.  136. 

86.  Payment  applied  to  debt  due  rather 
than  to  deferred  pajrments. — McGillin  v, 
Bennett,  132  U.  S.  445,  453,  33  L.  Ed.  422. 

37.  Pajrment  not  always  applied  to  debt 
of  highest  dignity. — Backhouse  v.  Patton, 
5  Pet.  160,  168,  8  L.  Ed.   82. 

"That  there  are  authorities  which  favor 
such  an  application  is  true,  but  they  have 
been  controverted  by  other  adjudications." 
Backhouse  v,  Patton,  5  Pet.  160,  168,  8  L. 
Ed.  82. 

88.  Not  inequitable  that  most  precarious 
debts  should  be  first  extinguished. — Field 
V.  Holland,  6  Cranch  8,  28,  3  L.  Ed.  136. 

Credits  applied  to  unsecured  rather  than 
to  secured  debt. — A  purchaser  agreed  to 
make  payment  for  certain  cattle  by  a  con- 
veyance of  land  for  a  part  of  the  purchase 
price  and  his  notes  for  the  rest,  payable 
at  a  future  day,  and  secured  by  vendor's 
lien.  He  was  unable  to  give  a  deed  for 
the  land  which  hence  became  a  cash  pay- 
ment. He  also  failed  to  deliver  the  notes. 
It  was  held  that  any  credits  due  from  the 
seller  should  be  applied  to  the  payment 
to  be  made  in  land  rather  than  to  the  de- 
ferred payments  to  be  evidenced  by  notes. 
McGillin  v.  Bennett,  132  U.  S.  445,  452, 
33  L.  Ed.  422. 
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of  long  and  running  accounts,  where  debits  and  credits  are  perpetually  oc- 
curring, and  no  balances  are  otherwise  adjudged  than  for  the  mere  purpose 
of  making  rests,  payments  will  be  applied  to  extinguish  the  debts  according  to 
the  priority  of  time.  The  credits  will  be  deemed  payments  pro  tanto  of  the 
debts  antecedently  due.^* 

B.  Application  to  Discharge  of  Principal  or  Interest — 1.  Gen£^ral  Rule. 
— The  correct  rule  in  general  is  that  the  creditor  shall  calculate  interest,  when- 
ever a  payment  is  made.  To  this  interest  tlie  payment  is  first  to  be  applied; 
and  if  it  exceed  the  interest  due,  the  balance  is  to  be  applied  to  diminish  the 
principal.  This  rule  is  equally  applicable,  whether  the  debt  is  one  which  ex- 
pressly draws  interest,  or  on  which  interest  is  given  in  the  name  of  damages.**^ 

2.  Application  of  Sum  Paid  into  Court  Where  a  Decree  Is  Rendered 
FOR  A  Greater  Amount. — But  where  a  defendant  admits  a  certain  sum  to  be 
due,  and  pays  that  am6unt  with  interest  into  court,  and  a  decree  is  rendered 
against  him  for  a  greater  amount,  he  is  entitled  in  equity  to  have  the  sum  so 
paid  into  court  applied  to  that  part  of  the  principal  and  interest  which  was  ad- 
mitted to  be  due.*^ 

3.  Interest  Paid  before  It  Is  Due. — Interest  on  money  paid  in,  before  the 
time,  must  be  deducted  from  the  interest  of  the  whole  sum  due  at  the  time 
appointed  by  the  instrument  for  making  the  payment.*^ 

XI.  Evidence  of  Pajrment. 
A.  Presumptions  and  Burden  of  Proof^l.  Presumption   That  Every- 
thing Has  Been  Paid  Which  Ought  Not  to  Be  Paid. — Where  issue  is  joined 
upon  a  plea  of  payment,  the  jury  may,  and  ought  to  presume  everything  to  have 
been  paid,  which,  ex  aequo  et  bono,  ought  not  to  be  paid.*^ 

2.  Presumption  Arising  from  a  Receipt. — See  the  title  Receipts. 

3.  Presumption  Arising  erom  Acknowledgment  of  Payment. — Upon  the 
plea  of  payment,  in  an  action  upon  an  obligation  conditioned  to  pay  a  specified 
sum,  evidence  may  be  received  of  the  payment  of  a  smaller  sum,  with  an  ac- 
knowledgment by  the  plaintiff  that  it  was  in  full  of  all  demands;  and  from 
such  evidence,  the  jury  may  and  ought  to  presume  payment  of  the  whole  unless 


89.  Running  accounts  with  balances 
only  for    purpose     of     making     rests. — 

United  States  v.  Kirkpatrick,  9  Wheat. 
720,  737,  6  L.  Ed.  199;  Jones  v.  United 
States,  7  How.  681,  692,  12  L.  Ed.  870. 

40.  General  rule  as  to  application  to 
principal  or  interest — Story  v.  Livings- 
ton, 13  Pet.  359,  10  L.  Ed.  200;  Wayne  J., 
in  United  States  v.  McLemore,  4  How. 
286,  288,   11  L.   Ed.   977. 

Money  paid  on  account  of  a  bond  bear- 
ing interest,  must  first  be  applied  to  dis- 
charge the  interest  due  at  the  time  of  the 
payment,  and  the  residue,  if  any,  credited 
toward  satisfaction  of  the  principal.  Pen- 
rose V.  Hart,  1  Dall.  378,  379,  1  L.  Ed. 
185. 

41.  Application  of  sum  paid  into  court 
where  decree  is  rendered  for  greater 
amount.^ — Massachusetts  v.  Western  Union 
Tel.  Co.,  141  U.  S.  40,  45,  35  L.  Ed.  628. 

A  Massachusetts  statute  provided  for 
the  taxation  of  telegraph  companies  with 
twelve  per  cent  interest  on  the  amount 
of  such  taxes  until  paid.  Where  a  tele- 
graph company  admitted  its  liability  for 
a  certain  amount,  and  paid  such  amount 
with  12  per  cent  interest  into  court,  and 
a   decree   was   rendered  against   it   for  a 


greater  amount,  it  was  held  that  the  com- 
pany was  entitled  to  -  the  benefit  of  the 
sum  paid  into  court,  and  such  sum  was  to 
be  applied  to  that  part  of  the  principal 
sum  and  interest  which  was  admitted  to 
be  due.  Massachusetts  v.  Western  Union 
Tel.  Co.,  141  U.  S.  40,  46,  35  L.  Ed.  628. 

42.  Interest  paid  before  it  is  due. — 
Tracy  v,  Wikoff,  1  Dall.  124,  1  L.  Ed.  65. 

For  instance,  in  the  case  of  a  bond  to 
pay  £100,  with  annual  interest  at  six  per 
cent,  if  at  the  end  of  six  months,  £50  is 
paid  in,  the  payment  is  not  to  be  appor- 
tioned, £3  to  the  discharge  of  the  half 
year's  interest,  and  £47  to  the  diminution 
of  the  principal,  so  as  to  calculate  the  re- 
maining interest  at  six  per  cent  upon  £53 
for  six  months;  but  the  interest  must  be 
charged  at  the  end  of  the  year  upon  the 
£100,  and  the  payment  of  £50  deducted 
from  the  aggregate  sum  of  £106  and  the 
obligor  receive  a  credit  for  £l,  10  s.  as  in- 
terest of  £50  for  six  months.  Tracy  v. 
WikoflF.  1  Dall.  124,  1  L.  Ed.  65. 

43.  Presumption  that  everything  has 
been  paid  which  ought  not  to  be  paid. — 
So  held  in  an  action  of  debt  where  the  is- 
sue was  joined  upon  a  plea  of  payment. 
Hollinesworth  v.  Ogle,  1  Dall.  257,  260, 
1  L.  Ed.  126. 
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such  piesumption  is  repelled  by  other  evidence.** 

It  is  well  settled  in  Massachuftetts,  that  a  recital  in  a  deed,  acknowl- 
edging payment  of  the  consideration  stated,  is  only  prima  facie  proof,  and  is 
subject  to  be  controlled  or  rebutted  by  other  evidence  *5 

4.  Presumption  WhkkS  a  Promissory  Nots  Is  Giv^n. — If  notes  are  taken 
as  conditional  payment  only,  they  will  be  regarded  as  prima  facie  evidence 
of  pajrment,  so  long  as  the  payee  holds  them,  and  until  by  nonpayment  they 
cease  to  have  any  force,  if  the  payee  elects  to  so  treat  them.*®  In  Massa- 
chusetts the  presumption  of  law  is  that  a  promissory  note  extinguishes  the 
debt  for  which  it  is  given.  But  this  presumption  may  be  repelled  by  evidence 
that  such  was  not  the  intention  of  the  parties;  and  this  evidence  may  arise 
from  the  general  nature  of  the  transaction,  as  well  as  from  direct  testimony 
to  the  fact.*'' 

5.  Presumption  Arising  from  Lapse  of  Time. — By  the  common  law,  the 
lapse  of  twenty  years,  without  explanatory  circumstances,  affords  a  presump- 
tion of  law  that  a  debt  has  been  paid,  even  though  it  be  due  by  specialty."*® 
The  principle  upon  which  this  presumption  arises  is  a  reasonable  principle,  and 
may  be  rebutted  by  any  facts  which  destroy  the  reason  of  the  rule.***     Thus 
the  presumption  may  be  met  by  circumstance  which  account  for  the  delay  in 
bringing  suit.'®     No  presumption  of  payment  can  arise  while  the  creditor  is 
under  a  legal  disability  to  sue  upon  the  debt;  and  in  calculating  the  time  that 
\\\\\  raise  such  a  presumption,  the  period  of  such  disability  must  be  excluded.'^ 
B.  Admissibility  or  Competency  of  Evidence. — Upon  an  issue  raised  by 
the  plea  of  payment  the  rule  applies  that  evidence  to  be  adnrissible  must  be 
relevant  and  material  to  the  issue.*^^    The  evidence  of  a  witness  who  was  present 


M.  Acknowledgment  of  pasrment. — 
Henderson  v.  Moore,  5  Crancn  11,  3  L. 
U.  22. 

45.  Mills  V.  Dow,  133  U.  S.  423,  431,  33 
L  Ed.  717. 

46.  Notes  taken  as  conditional  pajrment 
only.— Segrist  v.  Crabtree,  131  U.  S.  287, 
292,  33  L.  Ed.  125. 

47.  In  Massachusetts  law  presumes 
prima  fade,  that  note  extinguishes  debt. 
-The  Kimball,  3  Wall.  37,  18  L.  Ed.  50. 

Thus  it  is  not  to  be  presumed  that  the 
owner  of  a  ship,  having  a  lien  upon  a  cargo 
for  the  payment  of  the  freight,  intended  to 
waive  his  lien  by  taking  the  notes  of  the 
charterers  drawn  so  as  to  be  payable  at 
the  time  of  the  expected  arrival  of  the 
ship  in  port.  The  notes  being  unpaid,  he 
may  return  them  and  enforce  his  hen.  The 
Kimball,  3  Wall.  37,  18  L.  Ed.  50.  See  the 
title  MARITIME   LIENS,  vol.  8,  p.  218. 

4S.  Laj>8e  of  twenty  years  a£fords  a 
pT^snmption  of  pajrment* — Higginson  v. 
Mein.  4  Cranch  415,  417,  2  L.  Ed.  664; 
Btinlop  V.  Ball,  2  Cranch  180,  184,.  2  L.  Ed. 
246;  Gaines  v.  Miller,  111  U.  S.  395,  399,  28 
L.  Ed.  466. 

This  is  the  rule  in  Missouri,  where  bv 
statute  the  common  law  has  been  adopted. 
Gaines  v.  Miller,  111  U.  S.  395,  399,  28  L. 
Ed.  466. 

*••  Rebuttal  of  presumption. — Dunlop 
"  Ball,  2  Cranch  180,  184,  2  L.  Ed.  246. 

^'  Higjrinson  v.  Mein.  4  Cranch  415, 
*20.  2  L  Ed.  664. 

(1.  Period  of  creditor's  legal  disability 
to  sue  excluded  from  computotion  of  time. 


—Dunlop  V.  Ball,  2  Cranch  180,  184,  2  L- 
Ed.  246. 

To  raise  a  presumption  of  payment, 
from  the  age  of  a  bond,  twenty  years  must 
have  elapsed  exclusive  of  the  period  of 
the  plaintiffs  disability.  Dunlop  v.  Ball, 
2  Cranch  180,  184,  2  L.  Ed.  246. 

Effect  of  suspension  of  statute  of  limi- 
tations during  Civil  War. — See  the  title 
LIMITATION  OF  ACTIONS  AND 
ADVERSE  POSSESSION,  vol.  7,  p.  900. 

62.  Evidence  of  delivery  of  wheat  and 
assignment  of  debts. — Upon  the  plea  of 
payment,  to  debt  on  bond,  evidence  was 
admitted  that  wheat  was  delivered  to  the 
plaintiff,  on  account  of  the  bond,  at  a 
certain  price,  and  that  the  defendant  as- 
signed sundry  debts  to  the  plaintiff,  part 
of  which  were  collected  by  the  plaintiff, 
and  part  lost  by  his  indulgence  or  negli- 
gence. It  was  held  that  this  evidence  was 
properly  admitted.  Buddicum  v.  Kirk,  3 
Cranch  293,  2  L.  Ed.  444. 

In  Pennsylvania  in  an  action  of  debt  on 
a  bond,  brought  in  1768,  it  was  held  that 
as  there  was  no  court  of  chancery  in  the 
province,  it  was  necessary  in  order  to  pre- 
vent a  failure  of  justice,  to  admit  evidence, 
under  a  plea  of  payment,  of  mistake  or 
want  of  consideration.  Swift  v.  Hawkins, 
1  Dall.  17,  1  L.  Ed.  18. 

But  in  a  similar  action  in  this  state  it 
was  held  that  under  the  plea  of  payment 
evidence  of  an  injury  in  the  nature  of  a 
tort  for  which  the  damages  had  not  been 
ascertained  was  not  admissible.  Kachlin 
V.   Mulhallon,  2   Dall.   237,   1   L.    Ed.   363. 
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and  cognizant  of  the  whole  transaction  is  admissible  as  to  whether  the  delivery 
of  money  by  one  man  to  another  was  by  way  of  payment  or  otherwise.^^  The 
insolvency  and  pecuniary  embarrassment  of  a  person  may  be  shown  as  evi- 
dence that  he  has  not  paid  all  his  debts;  but  they  do  not  tend  to  show  that  he 
has  not  paid  a  particular  debt.*^* 

XII.  Effect  of  Part  Payment  of  a  Olaim  against  the  United  States. 

The  payment  by  the  United  States  of  part  of  a  claim  is  not  a  waiver  of  its 
right  to  withhold  the  residue  on  the  ground  that  the  claim  is  not  a  valid  one.** 

Xm.  Becovery  of  Pajrments. 
A.  Doctrine  as  to  Voluntary  and  Compulsory  Pajrments. — As  a  general 
rule  where  a  payment  is  voluntary,  the  money  paid  cannot  be  recovered  back.** 
But  an  action  will  lie  to  recover  back  money  paid  under  compulsion.*^^  Pay- 
ments with  knowledge  and  without  compulsion  are  voluntary.^®  A  payment  is 
not  to  be  regarded  as  compulsory,  unless  made  to '  emancipate  the  person  or 
property  from  an  actual  and  existing  duress  imposed  upon  it  by  the  party  to 
whom  the  money  is  paid.**®  But  it  is  not  essential  that  there  should  be  actuaJ 
violence  or  any  physical  duress.®<>  Virtual  or  moral  duress  is  sufficient  to  pre- 
vent a  payment  made  under  its  influence  from  being  voluntary.®^  The  coercion 
or  duresis  which  will  render  a  payment  involuntary  must  consist  of  some  actual 
or  threatened  exercise  of  power  possessed,  or  believed  to  be  possessed,  by  the 
party  exacting  or  receiving  the  payment,  over  the  person  or  property  of  another, 
from  which  the  latter  has  no  other  means  of  immediate  relief  than  by  mak- 


See  the  title  SET-OFF,  RECOUPMENT 
AND  COUNTERCLAIM. 

53.  Evidence  admissible  upori  question 
whether  money  was  delivered  as  pajrment. 
—Bank  v,  Kennedy,  17  Wall.  19,  20,  21  L. 
Ed.  551. 

54.  Evidence  of  insolvency  and  pe- 
cuniary embarrassment  of  debtor. — Xenia 
Bank  v.  Stewart,  114  U.  S.  224,  231,  29  L. 
Ed.   101. 

56.  Effect  of  part  payment  of  a  claim 
against  the  United  States. — McKnight  v. 
United  States,  98  U.  S.  179,  186,  25  L.  Ed. 
115. 

"The  mere  payment  of  $45,000  on  a 
claim  for  a  much  larger  sum,  as  compen- 
sation for  services  rendered  in  delivering 
captured  or  abandoned  property  to  the 
government — for  which  services  it  was 
under  no  legal  obligation,  express  or  im- 
plied, to  make  compensation — cannot  be 
deemed  a  recognition  of  a  legal  liability  to 
make  further  payments  on  such  claim." 
Camp  V.  United  States,  113  U.  S.  648,  655, 
28  L.  Ed.  1081. 

66.  No  right  of  recovery  where  pay- 
ment is  voluntary. — United  States  v.  New 
York,  etc.,  Steamship  Co.,  200  U.  S.  488> 
50  L.  Ed.  569;  United  States  v.  Edmonds- 
ton,  181  U.  S.  500,  502,  45  L.  Ed.  971; 
United  States  v.  Wilson,  168  U.  S.  273, 
276,  42  L.  Ed.  464;  Little  v.  Bowers,  134 
U.  S.  547,  554,  33  L.  Ed.  1016;  Railroad 
Co.  V.  Commissioners,  98  U.  S.  541,  25  L. 
Ed.  196;  Lamborn  v.  County  Comm'rs,  97 
U.  S.  181,  187,  24  L.  Ed.  926. 

57.  Money  paid  under  compulsion  re- 
coverable.— Arkansas  Bldg.,  etc.,  Ass'n  v. 
Madden,  175  U.  S.  269,  273,  44  L.  Ed.  159. 

58.  What  pajrments  are  voluntary. — 
Chesebrough  v.  United  States,  192  U.  S. 


253,  259,  48  L.  Ed.  432;  United  States  r. 
New  York,  etc.,  Steamship  Co.,  200  U.  S. 
488,   494,   50   L.   Ed.   569. 

59.  When  payments  are  compulsory.— 
Cleaveland  v.  Richardson,  132  U.  S.  318. 
333,  33  L.  Ed.  384;  Radich  v.  Hutchins,  95 
U.  S.  210,  213,  24  L.  Ed.  409.  See,  also, 
Lonergan  v.  Buford,  148  U.  S.  581,  590, 
37  L.   Ed.   569. 

60.  Robertson  v,  Frank  Bros.  Co.,  132 
U.  S.  17,  22,  33  L.  Ed.  236;  Maxwell  r. 
Oris  wold,  10  How.  242,  256,  13  L.  Ed,  405; 
Swift  Co.  V.  United  States,  111  U.  S.  22, 
29,  28  L.   Ed.  341. 

61.  Robertson  v.  Frank  Bros.  Co.,  132 
U.  S.  17,  21,  33  L.  Ed.  236. 

When  moral  duress  not  justified  by  law 
is  exerted  under  circumstances  sufficient 
to  influence  the  apprehensions  and  con- 
duct of  a  prudent  business  man,  payment 
of  money  wrongfully  induced  thereby  is 
not  voluntary.  "But  the  circumstances  of 
the  case  are  always  to  be  taken  into  con- 
sideration. When  the  duress  has  been 
exerted  by  one  clothed  with  official  au- 
thority, or  exercising  a  public  employ- 
ment, less  evidence  of  compulsion  or  pres- 
sure is  required."  Robertson  v.  Frank 
Bros.  Co.,  132  U.  S.  17,  23,  33  L.  Ed.  236. 

"As  where  an  officer  exacts  illegal  fees." 
Robertson  v,  Frank  Bros.  Co.,  132  U.  S. 
17,  23,  33  L.  Ed.  236.  See  the  titles  PUB- 
LIC OFFICERS;  REVENUE  LAWS; 
SHERIFFS  AND  CONSTABLES. 

"Or  a  common  carrier  excessive 
charges."  Robertson  v.  Frank  Bros.  Co., 
132  U.  S.  17,  23,  33  L.  Ed.  236.  Sec  the 
title  CARRIERS,  vol.  3,  p.  617. 

"But  the  principle  is  applicable  in  all 
cases  according  to  the  nature  and  exigency 
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ing  payment.®^  WTiere  a  party  pays  an  illegal  demand,  with  full  knowledge 
of  all  the  facts  which  render  such  demand  illegal,  without  an  immediate  and 
urgent  necessity  therefor,  or  unless  to  release  his  person  or  property  from  de- 
tention, or  to  prevent  an  immediate  seizure  of  his  person  or  property,  such  pay- 
ment must  be  deemed  voluntary  ®3  And  the  fact  that  the  party,  at  the  time 
of  making  the  payment,  files  a  written  protest  does  not  make  the  pay- 
ment involuntary.*^*  But  notice  of  intention  to  recover  back  money 
wrongfully  exacted  may  serve  to  rebut  the  inference  that  it  was  a  voluntary 
pa>Tnent.^  In  several  cases  brought  before  the  supreme  court  the  doctrine  as 
to  voluntary  and  compulsory  payments  has  been  applied  to  the  peculiar  facts 
therein  presented.*®     The  application  of  the  doctrine  to  particular  kinds  of  pay- 


of  each."    Robertson  v.  Frank  Bros.  Co., 
132  U.  S.  17,  23,  33  L.  Ed.  236. 

ea.  Radich  v,  Hutchins,  95  U.  S.  210,  24 
L.  Ed.  409;  Lonergan  v.  Buford,  148  U.  S. 
581,  590,  37  L.  Ed.  569;  Cleaveland  v. 
Richardson,  132  U.  S.  318,  333,  33  L.  Ed. 
384. 

When  a  person,  by  the  compulsion  of 
the  color  of  legal  process,  or  of  seizure 
of  his  person  or  goods,  pays  money  unlaw- 
fully demanded,  the  payment  is  involun- 
tary. Arkansas  Bldg.,  etc.,  Ass*n  v.  Mad- 
den, 175  U.  S.  269,  273,  44  L.  Ed.  159.  See, 
also,  Robertson  v.  Bradbury,  132  U.  S. 
491,  501,  33   L.   Ed.  405. 

"If  a  party  has  in  his  possession  goods 
or  other  property  belonging  to  another, 
and  refuses  to  deliver  such  property  to 
that  other  unless  the  latter  pays  him  a 
sum  of  money  which  he  has  no  right  to 
receive,  and  the  latter,  in  order  to  obtain 
possession  of  his  property,  pays  that  sum, 
the  money  so  paid  is  a  payment  by  com- 
pulsion." Harmony  v.  Bingham,  12  N.  Y. 
99,  117,  quoted  in  Lonergan  v,  Buford, 
148  U.  S.  581,  591.  37  L.  Ed.  569. 

6S.  Pajrments  deemed  voluntaiy.r— 
United  States  v.  New  York,  etc..  Steam- 
ship Co.,  200  U.  S.  488,494,50  L.  Ed.  569; 
Little  V.  Bowers,  134  U.  S.  547,  554,  33 
L  Ed.  1016;  Railroad  Co.  v.  Commission- 
ers, 98  U.  S.  541,  25  L.  Ed.  196;  Lamborn 
r.  County  Comm'rs,  97  U.  S.  181,  187,  24 
L  Ed.  926. 

64.  Written  protest  does  not  make  pay- 
ment involuntary. — Little  v.  Bowers,  134 
U.  S.  547,  554,  33  L.  Ed.  1016;  Railroad  Co. 
V.  Commissioners,  98  U.  S.  541,  543,  25  L. 
Ed.  196;  Lamborn  v.  County  Comm'rs, 
»7  U.  S.  181,  187,  24  L.  Ed.  926.    * 

'There  are,  no  doubt,  cases  to  be  found 
in  which  the  language  of  the  court,  if 
separated  from  the  facts  of  the  particular 
case  under  consideration,  would  seem  to 
iniply  that  a  protest  alone  was  sufficient 
to  show  that  the  payment  was  not  volun- 
tary; but  on  examination  it  will  be  found 
that  the  protest  was  used  to  give  effect 
to  the  other  attending  circumstances." 
Railroad  Co.  v.  Commissioners,  98  U.  S. 
541,  544,  25  L.  Ed.  196.  See  the  title 
REVENUE  LAWS. 

65.  Effect  of  notice  of  intention  to  re- 
cover back  money  wrongfully  exacted. — 
tnited  States  Bank  v.  Bank,  6  Pet.  8,  19, 
8  L  Ed.  299. 


66.  Payments  held  to  be  voluntary  and 
not  recoverable. — A.,  the  owner  of  certain 
barges,  executed  charter  parties  of  them 
to  the  United  States  for  a  stipulated  sum 
per  month  so  long  as  they  should  be  re- 
tained in  the  service.  After  they  had  been 
for  some  time  used,  he  was  informed  by 
the  quartermaster-general  that  he  must 
execute  a  new  charter  party  specifying  a 
reduced  compensation.  A.  declined  to 
comply,  and  made  a  demand  for  them, 
which  was  refused.  On  learning  the  in- 
tention of  that  officer  to  retain  possession 
of  them  and  withhold  all  compensation, 
A.  executed  the  required  charter  party, 
stating  at  the  time  that  he  did  so  under 
protest  and  by  reason  of  the  pressure  of 
financial  necessity.  He  thereafter,  from 
time  to  time,  received,  without  protest  or 
objection,  payment  according  to  the  di- 
minished rate,  and  then  brought  suit 
against  the  United  States  for  the  differ- 
ence between  it  and  the  original  rate, 
upon  the  ground  that  the  last  charter 
party  was  executed  under  such  circum- 
stances as  amounted  in  law  to  duress.  It 
was  held  that  the  payment  was  not  made 
under  duress  but  was  voluntary  and  that 
A.  was  not  entitled  to  recover.  Silliman 
V.  United  States,  101  U.  S.  465,  25  L.  Ed. 
987. 

The  act  of  congress  of  July  13th,  1861 
(12  Stat,  at  Large,  257),  prohibited  com- 
mercial intercourse  with  the  insurrection- 
ary states,  but  provided  that  the  president 
might,  in  his  discretion,  license  and  per- 
mit it  in  such  articles,  for  such  time,  and 
by  such  persons,  as  he  might  think  most 
conducive  to  the  public  interest,  to  be 
conducted  and  carried  on  only  in  pur- 
suance of  rules  and  regulations  prescribed 
by  the  secretary  of  the  treasury.  In  pur- 
suance of  this  statute  rules  and  regula- 
tions were  adopted  whereby,  amongst 
other  things,  permission  was  given  to  pur- 
chase cotton  in  the  insurrectionary  states 
and  export  the  same  to  other  states,  upon 
condition  of  paying  (besides  other  fees)  a 
fee  or  bonus  of  four  cents  per  pound.  It 
was  held  that  the  condition  thus  imposed 
was  entirely  in  the  option  of  any  person 
to  accept  or  not.  If  any  did  accept  it,  and 
engage  in  the  trade,  it  was  a  voluntary 
act,  and  all  payments  made  in  conse- 
quence were  voluntary  payments,  and 
could  not  be  recovered  back.     Hamilton 
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ments  is  treated  elsewhere  in  this  title.®'' 

B.  Pajrments  under  Mistake  of  Law. — Where  money  has  been  voluntarily 
paid  under  a  mistake  of  law,  but  with  a  full  knowledge  of  all  the  facts  of  the 
case,® 8  it  cannot  be  recovered  back,*®  for  the  construction  of  the  law  is  open 
to  both  parties,  and  each  is  presumed  to  know  itJ^  But  this  doctrine  does  not 
have  such  general  application  to  public  officers  using  the  funds  of  the  people  as 
to  individuals  dealing  with  their  own  money  where  nobody  but  themselves  suffer 
for  their  ignorance,  carelessness  or  indiscretion,  because  in  the  former  case  the 
elements  of  agency  and  the  authority  and  duty  of  officers,  and  their  obligations 
to  the  public  of  which  all  persons  dealing  with  them  are  bound  to  take  notice, 
are  always  involved  J  ^ 

0.  Pajrments  under  Mistake  of  Facts — 1.  Rule  Stated. — Where  money 
is  paid  to  another  under  the  influence  of  a  mistake  of  facts,  that  is,  upon  the 
supposition  that  a  specific  fact  is  true,  which  would  entitle  the  other  to  the 
money,  but  which  fact  is  untrue,  and  the  money  would  not  have  been  paid  if  it 
had  been  known  to  the  payer  that  the  fact  was  untrue,  an  action  will  He  to  re- 
cover it  back  J  2  Reasons  for  the  application  of  the  rule  are  much  more  potent 
in  the  case  of  contracts  of  the  government  than  of  contracts  of  individuals;  for 
the  government  must  necessarily  rely  upon  the  acts  of  agents,  whose  ignorance. 


V.  DiUin,  21  Wall.  73,  74,  22  L.  Ed.  528. 

Money  paid  by  A.,  the  assignee  of  a 
patent,  to  B.,  the  assignor,  voluntarily, 
and  with  full  knowledge  of  the  facts  un- 
der an  agreement  between  them  as  to 
royalties  received  by  A.  from  licenses, 
cannot  be  recovered  back  on  the  ground 
that  .A.  was  subsequently  obliged  to  pay 
to  its  licensees  damages  accruing  to  them 
by  reason  of  a  compromise  made  by  him 
with  another  licensee.  Thorn  Wire  Hedge 
Co.  V,  Washburn,  etc.,  Mfg.  Co.,  159  U.  S. 
423,  40  L.   Ed.  205. 

Pajrments  held  to  be  compulsory  and 
recoverable. — Where  a  contract  of  sale 
provides  that  the  property  shall  not  be 
delivered  until  full  payment  is  made  and 
the  purchaser  makes  the  final  payment, 
under  protest  that  it  is  not  due,  and  be- 
cause it  is  the  only  way  by  which  he  can 
obtain  the  property,  such  payment  is  one 
under  duress  and  can  be  recovered  back. 
Lonergan  v.  Buford,  148  U.  S.  681,  37  L. 
Ed.  569. 

The  plaintiffs,  who  were  manufacturers 
of  matches,  and  furnished  their  own  dies 
for  the  stamps  used  by  them,  and  were 
thereby  entitled  to  a  commission  of  10 
per  cent  on  the  price  of  such  stamps,  ac- 
cepted for  a  long  period  their  commissions 
in  stamps  (which,  of  course,  were  worth 
to  them  only  ninety  cents  to  the  dollar), 
and  they  did  this  because  the  treasury  de- 
partment would  pay  in  no  other  money. 
It  was  held  that  the  apprehension  of  being 
stopped  in  their  business  by  noncompli- 
ance with  the  treasury  regulation  was  a 
sufficient  moral  duress  to  make  the  pay- 
ments involuntary.  Swift  Co.  v.  United 
States,  111  U.  S.  22,  28  L.  Ed.  341. 

67.  See  post,  the  other  subdivisions  in 
this  main  division  (XIII)  of  the  analysis. 

68.  See  post,  "Payments  under  Mistake 
of  Facts"  XIII,  C. 

68.  Money  paid  under  mistake  of  law 
not  recoverable. — Badeau  v.  United  States, 
130  U.   S.   439,  452,  32  L.   Ed.  997;   Lam- 


born  V.  County  Comm'rs,  97  U.  S.  181,  185, 
24  L.  Ed.  926;  Railroad  Co.  v.  Soutter,  13 
Wall.  517,  624,  20  L.  Ed.  543;  Elliott  v. 
Swartwout,  10  Pet.  137,  9  L.  Ed.  373; 
Nichols  V.  United  States,  7  Wall.  122,  128,. 
19  L.   Ed.  125. 

70.  Elliott  V.  Swartwout,  10  Pet.  137.  9 
L.  Ed.  373.  See  the  title  MISTAKE  ANI> 
ACCIDENT,  vol.  8,  p.  417. 

One  who  purchases  land  at  a  confisca- 
tion sale  is  presumed  to  know  the  law,  and 
so  cannot  maintain  an  action  to  recover 
back  the  purchase  price  because  he  did 
not  acquire  such  an  estate  as  he  expected. 
Waples  V.  United  States,  110  U.  S.  630,  2S 
L.  Ed.  272. 

71.  Doctrine  not  so  generally  applicable 
to  payments  by  public  officers. — ^Wiscon- 
sin Cent.  R.  Co.  v.  United  States,  164  U. 
S.  190,  212,  41  L.  Ed.  399.  See  post,  "Pay- 
ments by  or  to  Public  Officers,"  XIII,  J. 

78.  Money  paid  under  mistake  of  fact 
recoverable— United  States  v.  Barlow,  132 
U.  S.  271,  281,  33  L.  Ed.  346;  United  States 
V.  Carr,  132  U.  S.  644,  651,  33  L.  Ed.  483; 
Louisiana  v.  Wood,  102  U.  S.  294.  298,  29 
L.  Ed.  153;  Espy  v.  Bank,  18  Wall.  604,  21 
L.  Ed.  947;  Lamborn  v.  County  Comm'rs, 
97  U.  S.  181,  185,  24  L.  Ed.  926.  See,  also. 
Leather  Manufacturers*  Bank  v.  Mer- 
chants* Bank,  128  U.  S.  26,  35,  32  L.  Ed. 
342,  and  Hoffman  &  Co.  v.  Bank,  12  WalL 
181,  189,  20  L.  Ed.  366. 

Money  paid  for  municipal  bonds  ap- 
parently well  executed,  when  in  fact  they 
were  not,  may  be  recovered  back.  Louisi- 
ana V.  Wood,  102  U.  S.  294,  299.  26  L.  Ed. 
153. 

Payment  not  made  under  a  mistake  of 
fact. — A  railroad  belonging  to  an  incor- 
porated company,  and  then  under  a  first 
and  second  mortgage,  was  sold  on  execu- 
tion and  bought  in  by  certain  bondhold- 
ers, whom  the  second  or  junior  mortgage 
was  given  to  secure.  These  purchasers 
organized  themselves  (as  they  were  al- 
lowed to  do  by  statute  in  the  state  where 
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carelessness  or  unfaithfulness  would  otherwise  often  bind  it,  to  the  serious  in- 
jury of  its  operations/^ 

2.  Mistake  in  Estimate  o^  Value  Where  Contract  Is  Speculative. — 
Where  the  subjects  in  relation  to  which  the  contract  of  parties  is  made,  are  nec- 
essarily of  an  uncertain  and  speculative  character  or  value,  and  that  is  known  to 
the  parties,  a  mere  mistake  by  them  in  their  estimate  of  the  value  is  not  sufficient 
to  authorize  a  recovery  of  the  moneys  paid  upon  the  erroneous  estimate.*^* 

3.  Effect  of  Negligence  or  Breach  of  Duty. — In  cases  of  money  paid 
under  a  mistake  of  facts,  if  the  party  has  been  guilty  of  negligence,  or  of  a 
breach  of  his  proper  duty  in  the  transaction,  he  is  not  entitled  to  recover  it  back 
against  the  other  party,  whose  rights  or  conduct  have  been  affected  by  such  neg- 
ligence or  breach  of  duty.''** 

D.  Pajrments  Procured  Through  Imposition  or  Deceit. — Payments 
procured  through  imposition  or  deceit  may  be  recovered  back.''* 

E.  Pajrments  upon  a  Consideration  Which  Fails — 1.  In  Generai..— 
Money  paid  upon  a  consideration  which  fails  may  be  recovered  back.'''' 

2.  Payments  under  a  Contract  Which  Is  Subsequently  Rescinded. — 
Purchase  money  paid  upon  a  contract  of  sale  which  is  subsequently  rescinded, 
may  be  recovered  back.''® 

F.  Pajrments  under  a  Contract  Procured  Through  Fraud. — Where  real 
estate  is  sold  for  a  sum  payable  in  installments,  and  circumstances  occur  show- 


the  road  was)  into  a  new  corporation,  and 
worked  the  road  themselves,  and  for  their 
own  profit.  After  a  certain  time,  the 
mortgagees  under  the  first  or  senior 
mortgage  pressed  their  debt  to  a  decree 
of  foreclosure;  and  to  prevent  a  sale  of 
the  road  the  new  corporation  paid  the 
mortgage  debt  Subsequently  to  this,  and 
on  a  creditor's  bill,  the  sale  made  to  the 
creditors  under  the  second  mortgage  was 
set  aside  as  fraudulent  and  void  as  against 
other  creditors  of  the  corporation  which 
owned  the  road  originally.  It  was  held 
that  no  bill  in  equity  would  lie  by  the  new 
corporation  against  the  mortgagees  un- 
der the  first  mortgage,  to  be  paid  back,  as 
paid  under  a  mistake  of  fact,  what  had 
been  thus  paid  to  them  by  the  new  corpo- 
ration. Railroad  Co.  v.  Soutter,  13  Wall. 
517,  20  L.  Ed.  543. 

78.  Application  of  rule  to  payments 
under  government  contracts. — United 
States  V.  Barlow,  132  U.  S.  271,  282,  33  L. 
Ed.  346;  United  States  v.  Carr,  132  U.  S. 
644,  651,  33  L.  Ed.  483. 

Payment  due  to  misapprehension  of 
secretary  of  treasury  resulting  from  de- 
fendant's misrepresentations. — A  payment 
made  by  the  United  States  to  the  defend- 
ant, due  to  a  misapprehension  upon  the 
part  of  the  secretary  of  the  treasury  as  to 
the  nature  of  his  services,  such  misappre- 
hension resulting  from  the  defendant's 
misrepresentations  to  that  officer  may  be 
recovered  back  bv  the  United  States. 
United  States  v.  Sanborn,  135  U.  S.  271, 
281.  34  L.  Ed.  112. 

As  to  recovery  back  of  money  paid  by 
the  postofiice  department  to  a  contractor 
under  a  mistake  of  fact,  see  the  title 
POSTAL  LAWS. 

74.  Mistake  in  estimate  of  value  where 
contract  is  speculative. — United  States  v. 
Barlow,  132  U.  S.  271,  281,  33  L.  Ed.  346. 


75.  Effect  of  negligence  or  breach  of 
duty.— Bend  v.  Hoyt,  13  Pet.  263,  270,  10 
L.  Ed.  154. 

Thus,  where  money  is  paid  on  a  raised 
check  by  mistake,  neither  partj^  being  in 
fault,  the  general  rule  is  that  it  may  be 
recovered  back.  But  if  either  party  has 
been  guilty  of  negligence  or  carelessness 
by  which  the  other  has  been  injured,  the 
negligent  party  must  bear  the  loss.  Espy 
V.  Bank,  18  Wall.  604,  21  L.  Ed.  947. 

76.  Payments  procured  through  imposi- 
tion or  deceit. — Louisiana  v.  Wood,  102  U. 
S.  294,  298,  26  L.   Ed.  153. 

77.  Money  paid  upon  a  consideration 
which  fails. — Louisiana  v.  Wood,  102  U.  S. 
294,  298,  26  L.  Ed.  153;  United  States  v. 
Barlow,  132  U.  S.  271,  281,  33  L.  Ed.  346. 

Where  a  party  pays  money  on  a  con- 
sideration which  fails,  and  in  equity  should 
be  refunded,  he  is  entitled  to  recover  back 
the  sum  paid  and  interest  upon  it.  Nash 
V.  Towne,  5  Wall.  689,  690,  18  L.  Ed.  527. 

An  action  may  be  maintained  to  recover 
back  money  paid  as  the  price  of  articles 
sold,  or  of  work  done,  when  the  articles 
are  not  delivered  or  the  work  not  done. 
United  States  v.  Barlow,  132  U.  S.  271, 
261,  33  L.  Ed.  346;  Nash  v.  Towne,  5  WalL 
689,   18   L.   Ed.   527. 

Freight  being  the  compensation  for  the 
carnage  of  goods,  if  paid  in  advance,  may 
in  all  cases,  unless  there  is  a  special  agree- 
ment to  the  contrary  be  recovered  back,  if 
from  any  cause  not  attributable  to  the 
shipper  the  goods  be  not  carried.  The 
Kimball,  3  Wall.  37,  44,  18  L.  Ed.  50.  See 
the  title  CARRIERS,  vol.  3,  p.  617. 

78.  Money  paid  upon  contract  which  is 
subsequently  rescinded. — Ankeny  v.  Clark, 
148  U.  S.  345,  353,  37  L.  Ed.  475. 

Where  a  contract  for  the  sale  of  land  is 
rescinded  upon  the  ground  that  the  vendor 
cannot  make  such  a  title  as  he  agreed  to 
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ing  the  existence  of  fraud,  or  that  it  would  be  inequitable  to  take  the  title,  the 
purchaser  can  recover  back  the  sum  paid  before  notice  of  the  fraud,  but  not  that 
paid  afterwards  J* 

G.  Pajrments  under  an  Dlegal  Contract — 1.  In  General.— Where  money 
has  been  paid  upon  an  illegal  contract,  it  is  a  general  rule  that  if  the  contract  be 
executed  and  both  parties  are  in  pari  delicto,  neither  of  them  can  recover  from 
the  other  the  money  so  paid.^o  But  if  the  contract  continues  executory  and  the 
party  paying  the  money  be  desirous  of  rescinding  it,  he  may  do  so  and  recover 
back  the  amount  paid.^^  So  a  recovery  may  be  had  where  the  law  that  creates 
the  illegality  in  the  transaction  was  designed  for  the  coercion  of  one  party  and 
the  protection  of  the  other,  or  where  the  one  party  is  the  principal  offender  and 
the  other  only  criminal  from  a  constrained  acquiescence  in  such  illegal  conduct.®^ 

2.    Payments  of  Usurious  Interest. — See  the  title  Usury. 

H.  Pajrments  of  Void  or  Dlegal  Taxes  or  Assessments. — See  the  titles 
Revenue  Laws;  Special  Assessments;  Taxation. 


give,  the  vendee  is  entitled  to  recover 
money  paid  by  him  to  the  vendor  in  pur- 
suance of  the  contract. '  Adams  v.  Hen- 
derson, 168  U.  S.  573,  583,  42  L.  Ed.  584; 
Bank  v.  Hagner,  1  Pet.  455,  468,  7  L.  Ed. 
219. 

79.  Fraud  in  sale  of  real  estate. — 
Dresser  v.  Missouri,  etc.,  R.  Const.  Co., 
93  U.  S.  92,  94,  23  L,.  Ed.  815.  See  the 
titles  FRAUD  AND  DECEIT,  vol.  6,  p. 
394;  VENDOR  AND  PURCHASER. 

80.  Contract  executed,  and  bodi  parties 
in  pari  delicto. — Thomas  v.  Richmond,  12 
Wall.  349,  356,  20  L.  Ed.  453;  Spring  Co. 
V.  Knowlton,  103  U.  S.  49,  58,  26  L.  Ed. 
347;  Harriman  v.  Northern  Securities  Co., 
197  U.   S.  244,  296,  49  L.  Ed.   739. 

When  the  party  who  might  set  up  the 
illegality  of  a  contract  in  defense  to  a 
demand  for  money  chooses  to  waive  it,  and 
pays  the  money,  he  cannot  afterwards  re- 
claim it.  McBlair  v,  Gibbes,  17  How.  232, 
15  L.  Ed.  132. 

81.  Contract  executory. — Spring  Co.  v. 
Knowlton,  103  U.  S.  49,  58,  26  L.  Ed.  347. 

"A  recovery  can  be  had  as  for  money 
had  and  received  when  the  illegality  con- 
sists in  the  contract  itself,  and  that  con- 
tract is  not  executed;  in  such  case  there 
is  a  locus  penitentise;  the  delictum  is  in- 
complete; the  contract  may  be  rescinded 
by  either  party."  Spring  Co.  v.  tCnowlton, 
103  U.  S.  49,  60,  26  L.  Ed.  347;  Thomas  v. 
Richmond,  12  Wall.  349,  355,  20  L.  Ed. 
4S3. 

"This  distinction  is  taken  in  the  books 
that  where  the  action  is  in  affirmance  of 
an  illegal  contract,  the  object  of  which  is 
to  enforce  the  performance  of  an  engage- 
ment prohibited  by  law,  clearly  such  an 
action  can  in  no  case  be  maintained,  but 
where  the  action  proceeds  in  disaffirmance 
of  such  a  contract,  and  instead  of  en- 
deavoring to  enforce  it,  presumes  it  to  be 
void  and  seeks  to  prevent  the  defendant 
from  retaining  the  benefit  which  he  de- 
rived from  an  unlawful  act,  then  it  is  con- 
sonant to  the  spirit  and  policy  of  the  law 
that  the  plaintiff  should  recover."  Comyn 
on  Contracts  361,  quoted  in  Spring  Co. 
V.  Knowlton,  103  U.  S.  49,  58,  26  L.  Ed. 
347. 


82.  Parties  not  in  pari  delicto. — Thomas 
V.  Richmond,  12  Wall.  349,  355,  20  L.  Ed. 
453. 

"In  such  cases  there  is  no  parity  of 
delictum  at  all  between  the  parties,  and 
the  party  so  protected  by  the  law,  or  so 
acting  under  compulsion,  may,  at  any 
time,  resort  to  the  law  for  his  remedy, 
though  the  illegal  transaction  be  com- 
pleted." Thomas  v.  Richmond,  12  WalL 
349,  355,  20  L.  Ed.  453. 

In  cases  of  bills,  or  other  obligations, 
illegally  issued  by  a  banking  or  other  pri- 
vate corporation,  which  has  received  the 
consideration  therefor,  it  would  seem  that 
the  corporation  cannot  repudiate  the  il- 
legal obligations,  and  also  retain  the  pro- 
ceeds. The  corporation  issuing  the  bills 
contrary  to  law,  and  against  penal  sanc- 
tions, is  deemed  more  guilty  than  the 
members  of  the  community  who  received 
them  whenever  the  receiving  of  them  is 
not  expressly  prohibited.  The  latter  are 
regarded  as  the  persons  intended  to  be 
protected  by  the  law;  and,  if  they  have 
not  themselves  violated  an  express  law 
in  receiving  the  bills,  the  principles  of  jus- 
tice require  that  they  should  be  able  to  re- 
cover the  money  received  by  the  bank 
from  them.  Thomas  v.  Richmond,  12  WalL 
349,  356,  20  L.  Ed.  453. 

"But  if  the  parties  are  in  pari  delicto, 
as,  if  the  consideration  as  well  as  the  bills 
or  other  obligation  is  tainted  with  illegal- 
ity or  immorality  as  it  would  be  if  loaned 
or  advanced  for  the  purpose  of  aiding  in 
any  illegal  or  immoral  transaction,  or  if 
the  receiving  as  well  as  passing  or  issuing 
the  bills  is  forbidden  by  law,  then  the 
holder  is  without  legal  remedy,  and  the 
parties  are  left  to  themselves."  Thomas 
V.  Richmond,  12  Wall.  349,  356,  20  L.  Ed. 
453. 

"But,  in  the  case  of  municipal  and  other 
public  corporations,  another  consideration 
intervenes.  They  represent  the  public,  and 
are  themselves  to  be  protected  against  the 
unauthorized  acts  of  their  officers  and 
agents,  when  it  can  be  done  without  in- 
jury to  third  parties.  This  is  necessary  in 
order  to  guard  against  fraud  and  pecula- 
tion.    Persons  dealing  with  such  officers 
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1.  Money  Paid  by  the  United  States  under  an  Unauthorized  Certificate. 
— Money  paid  by  the  United  States  under  a  certificate  from  persons  not  au- 
thorized by  law  to  give  it,  may  be  recovered  back.®^ 

J.  Payments  by  or  to  Public  Officers. — See  the  titles  Ambassadors  and 
Consuls^  vol.  1,  p.  283;  Pubuc  Lands;  Pubuc  Officers;  Revenue  Laws; 
Sheriffs  and  Constables;  Taxation;  United  States. 

K.  Pajrment  in  Currency  That  Has  Been  Embezzled.— One,  who  has 
in  good  faith  received  currency  in  payment  of  an  existing  debt,  cannot  be  com- 
pelled to  repay  the  same  because  it  subsequently  develops  that  it  had  been  em- 
bezzled by  the  one  who  made  the  payment.®^  In  such  case  the  burden  of  show- 
ing fraud  is  on  the  person  demanding  repayment.®*^ 

XIV.    Pleading. 

A.  Plea  of  Payment — 1.  When  Proper. — Where  presumption  of  payment 
from  the  time  permitted  to  elapse  before  the  institution  of  a  suit  upon  the  debt 
is  relied  on,  such  defense  must  be  set  up  by  a  plea  of  payment.®* 

2.  What  Must  Be  Averred. — Where  Promissory  Note  Is  Pleaded  as 
Payment. — In  an  action  on  an  assumpsit  for  goods,  wares  and  merchandise 
sold  and  delivered  to  the  defendants,  if  the  defendants  plead  in  bar  a' promissory 
note  which  is  averred  to  have  been  given  and  received  for  and  in  discharge  of  the 
obligation,  the  payment  of  the  note  need  not  be  averred.®*^ 

Where  Suit  Is  Brought  by  One  Person  for  Use  of  Another. — ^Under  a 
statute  which  provides  that  where  suit  is  brought  in  the  name  of  the  person 
having  the  legal  right  for  the  use  of  another,  the  beneficiary  must  be  considered 
as  the  sole  party  to  the  record,  if  a  suit  is  brought  by  one  person  for  the  use  of 
another,  a  plea  of  payment  which  does  not  allege  a  payment  to  the  beneficial 
plaintiff  or  to  the  person  holding  the  legal  title,  before  the  person  holding  the 
beneficial  interest  acquired  his  right,  is  bad  on  demurrer.^^ 

B.  Demurrer  to  Plea  of  Payment. — Where  paymient  is  properly  pleaded, 
the  effect  of  a  demurrer  to  the  plea  is  to  admit  the  truth  thereof.®* 


and  agents  are  chargeable  with  notice  of 
the  powers  which  the  corporation  pos- 
sesses, and  are  to  be  held  responsible  ac- 
cordingly. The  issuing  of  bills  as  a 
currency  by  such  a  corporation  without 
authority  is  not  only  contrary  to  positive 
law,  but,  being  ultra  vires,  is  an  abuse  of 
the  public  franchises  which  have  been  con- 
ferred tipon  it;  and  the  receiver  of  the 
bills,  being  chargeable  with  notice  of  the 
wrong,  is  in  pari  delicto  with  the  officers, 
and  should  have  no  remed>r  even  for 
mone^  had  and  received,  against  the  cor- 
poration upon  which  he  has  aided  in  in- 
flicting the  wrong."  Thomas  v.  Rich- 
mond, 12  Wall.  349,  356,  20  L.  Ed.  453. 
See  the  title  MUNICIPAL,  COUNTY, 
STATE  AND  FEDERAL  SECURITIES, 
vol.  8,  p.  650. 

83.  Money  paid  by  the  United  States 
under  an  unaudiorized  certificate. — United 
States  V.  Todd,  note,  13  How.  52,  14  L. 
Ed.  47.  See  the  title  PENSIONS. 

84.  Payment  in  currency  that  has  been 
embezzled. — Rankin  v.  Chase  Nat.  Bank, 
188  U.  S.  557,  565,  47  L.  Ed.  594. 

W.  Rankin  v.  Chase  Nat  Bank,  188  U. 
S.  657,  565,  47  L.  Ed.  594. 

86,  Plea  of  payment  proper  where  de^ 
fenae  is  lapse  of  time.— Dox  v.  Postmaster- 


General,  1   Pet.  318,  326,  7  L.  Ed.   160. 

87.  Promissory  note  pleaded  as  pay- 
ment.— Sheehy  v.  MandevilLe,  6  Cranch 
253,  264,  3  L.  Ed.  215.  See  ante,  "Bills  of 
Exchange  and  Promissory  Notes,"  VI,  I, 
1;  "Payment  in  Promissory  Notes,"  VI, 
O,  11. 

88.  Suit  brought  by  one  person  for  use 
of  another — Statute  construed. — Mobile, 
etc.,  R.  Co.  V.  Jurey,  111  U.  S.  584,  595, 
28  L.  Ed.  527. 

88.  Effect  of  demurrer  to  plea  of  pay- 
ment.— Sheehy  v.  Mandeville,  6  Cranch 
253,  264,  3  L.  Ed.  215. 

In  an  action  on  an  assumpsit  for  goods, 
wares  and  merchandise  sold  and  delivered 
to  the  defendants,  the  defendants  pleaded 
in  bar  a  promissory  note  which  ^hey 
averred  was  given  and  received  for  and 
in  discharge  of  an  account  or  bill  of  goods, 
wares  and  merchandise  sold  and  delivered 
by  the  plaintiff  to  the  defendants,  which 
were  the  same  goods,  etc.,  mentioned  in 
the  plaintiffs  declaration.  The  plaintiff 
did  not  take  issue  on  this  averment  but 
demurred  to  the  plea.  It  was  held  that 
as  the  demurrer  admitted  the  truth  of  the 
plea,  action  was  barred.  Sheehy  v.  Mande- 
ville, 6  Cranch  253,  3  L.   Ed.  215. 
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BY  S.  BLAIR  FISHER. 

I.  When  Proper,  350. 

n.  Motions  and  Orders  as  to  Payment,  351. 

in.  Receipt  and  Deposit  of  Funds  by  Clerk  of  Court,  351. 

IV.  Control  and  Disbursement  of  Funds  by  Court,  352. 

V.  Restitution  of  Moneys  Improperly  Withdrawn  from  Registry  of 

Court,  353. 
VI.  Liability  of  Funds  in  Court  to  Oamishment  or  Execution,  353. 
Vn.  Liability  of  Funds  in  Court  for  Attorneys'  Fees  and  Costs,  353. 
Vm.  Taking  of  Funds  as  Embezzlement,  353. 

I.    When  Proper. 

Where  Ownership  of  Fund  Is  in  Litigation. — A  court  may  properly  order 
the  payment  of  a  fund  into  the  registry  of  the  court  for  preservation  during  the 
pendency  of  the  litigation  as  to  its  ownership.^  The  money  when  paid  into  tlie 
registry  will  be  in  the  hands  of  the  court  for  the  benefit  of  whomsoever  it  shall 
in  the  end  be  found  to  belong  to.* 

Where  Money  Held  by  Defendant  with  Notice  of  Complainant's  Eq- 
uity.— Where  it  appears  that  the  defendant  in  an  equity  suit  has  received  money 
pending  the  litigation,  with  notice  of  the  complainant's  equity  therein,  he  may  be 
required  to  pay  the  amount  of  money  received  by  him  into  court.^ 

Bight  of  Defendant  to  Discharge  Himself  from  Liability  for  Interest 
by  Payment  into  Court. — It  is  in  the  power  of  a  defendant  to  discharge  him- 
self from  the  payment  of  interest  on  whatever  balance  he  conceives  to  be  due, 
by  bringing  into  court  such  balance,  and  paying  it  over  under  the  order  of  the 
court.* 

Payment  into  Court  by  Appropriating  Party  in  Eminent  Domain  Pro- 
ceedings.— By  the  payment  of  money  into  court,  the  appropriating  party  is 

1.  Preservation  of  fund  pending  litiga-  tion  of  four  of  said  bonds,  numbered  4230, 
tion  as  to  ovmership. — Louisiana  Bank  v.  4231,  4235,  and  4236,  with  the  coupons 
Whitney,  121  U.  S.  284,  30  L.  Ed.  961.  attached,    or    make    good     the     proceeds 

Generally,  as  to  orders  for  payment  or  thereof.  The  decree  as  to  Stewart  was 
delivery  into  court,  and  the  custody  and  rendered  pro  confess©,  and  a  motion  was 
control  of  effects  in  garnishment  proceed-  made  to  set  it  aside,  and  for  a  new  hear- 
ings, see  the  title  ATTACHMENT  AND  ing,  on  the  ground  that  the  proceeds  of 
GARNISHMENT,  vol.  2,  pp.  693,  697.  the  bonds  were  paid  to  hirii  before  serv- 

2.  Louisiana  Bank  v,  Whitney,  121  U.  S.  ing  of  process;  but  on  consideration,  the 
284,  30  L.  Ed.  961.  court  being  satisfied  that  the  payment  of 

3.  Money  held  by  defendant  with  notice  the  bonds  was  received  by  him  pending 
of  complainant's  equity. — Texas  v.  White,  the  litigation,  and,  though  before  service 
131  U.  S.,  appx.  xcv,  19  L.  Ed.  532.  of   process    on    him,    with    notice    of   the 

"This  is  a  motion  in  behalf  of  the  com-  equity  of  the  complainant,  denied  the  mo- 

plainant  for  an  order  upon  the  defendant,  tion.    Upon  the  principle  of  this  decision 

Stewart,  to  pay  the  amount  of  the  money  the  complainant  is  entitled  to  the  order 

received    by    him    pending    the    litigation  for   which    the    motion   asks,   and   it   will 

into  court.   The  decree  in  this  cause  here-  be  allowed."  Texas  v.  White,  131  U.  S., 

tofore  rendered,  found  that  the  complain-  appx.  xcv,  19  L-  Ed.  532. 

ant  was  entitled  to  recover  certain  bonds  4.    Payment  into  court  as  discfaarging 

and   coupons,    and   any   proceeds    thereof  from  liability  for  interest. — See  the  title 

which   had   come   into  the  possession   or  INTEREST,  vol.  7,  p.  236, 

control   of  the  defendant,  with  notice  of  So,  also,  as  to  the  rule  that  money  in 

the  equity  of  the  complainant;  and  further  the    possession    of    the    court    carries    no 

that  the  defendant,  Stewart,  was  account-  interest,    see   Himely  v.    Rose,   5    Cranch 

able  to  the  complainant  to  make  restitu-  313,  3  L.  Ed.  111. 

(350) 
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freed  from  all  responsibility,  and  his  right  to  the  land  is  not  affected  by  the  dis- 
posal which  the  court  may  make  of  the  money.*^ 

Attorney  with  Set-Off  against  Client  Not  Required  to  Pay  in  Moneys 
Collected. — See  the  title  Attorney  and  Client,  vol.  2,  p.  722. 

As  to  custody  and  distribution  of  funds  in  courts  of  admiralty,  see  the 
title  Admiralty,  vol.  1,  p.  180. 

As  to  payment  into  court  in  supplementary  proceedings,  see  the  title 
Executions,  vol.  6,  p.  117. 

As  to  payment  over  to  trustee  of  bankrupt's  funds,  see  the  title  Bank- 
ruptcy, vol.  2,  p.  870. 

As  to  bringing  money  into  court  in  cases  of  suits  for  specific  per- 
formance, see  the  title  Specific  Performance. 

As  to  bringing  into  court  moneys  tendered,  see  the  title  Tender. 

n.  Motions  and  Orders  as  to  Payment. 

manner  of  Obtaining  Payment  into  Court. — The  usual  method  of  ob- 
taining the  payment  into  court  of  money  held  by  a  defendant  is  by  a  motion  on 
behalf  of  the  complainant,  for  an  order  upon  the  defendant  requiring  such  pay- 
ment* Motions  for  a  rule  nisi  to  show  cause  why  money  should  not  be  paid  into 
court  ought  regularly  to  be  accompanied  by  an  affidavit  verifying  the  facts  on 
which  they  are  grounded,  and  when  not  so  supported,  they  will  not  in  general  be 
entertained  by  the  court  for  affirmative  action.''  Such  affidavit  may,  however,  it 
seems,  be  dispensed  with  under  some  circumstances.® 

Nature  of  Order  Directing  the  Payment  into  Court. — ^An  order  directing 
the  payment  of  money  into  court  during  the  pendency  of  litigation  as  to  its 
ownership,  is  interlocutory  only,®  and  an  appeal  will  not  lie  therefrom.^^ 

Disobedience  of  Order  Punishable  as  Contempt. — Disobedience  to  the 
order  of  a  court,  requiring  the  payment  of  money  into  court,  is  punishable  as  for 
contempt.  ^^ 

Allowance  of  Interest  on  Failure  to  Bring  Money  into  Court. — See  the 
title  Interest,  vol.  7,  p.  226. 

m.    Receipt  and  Deposit  of  Funds  by  Clerk  of  Court. 
Duty  of  Clerk  of  Court  to  Receive,  Pay,  and  Account  for  Funds. — See 

the  title  Clerks  of  Court,  vol.  3,  p.  852. 

As  to  compensation  of  clerks  of  court  for  receiving  and  keeping  funds, 
see  the  title  Clerks  op  Court,  vol.  3,  p.  862. 

As  to  liability  of  clerks  of  court  for  funds  received,  see  the  title  Clerks 
OF  Court,  vol.  3,  p.  853. 

Deposit  of  Funds. — By  express  provision  of  the  United  States  Revised 
Statutes,  it  is  made  the  duty  of  a  clerk  of  a  United  States  court,  upon  receiving 

5.  Payment  into  court  by  appropriating  he  had  received  the  amount  alleged  in  the 
party  in  eminent  domain  proceedings. —  motion,  and  expressed  through  his  counsel 
See  the  title  EMINENT  DOMAIN,  vol.  his  readiness  to  answer  the  motion  upon 
3,  p.  787.  the    merits,  the  court  think  it  proper  to 

6.  Motion  for  order  requiring  pajrment  grant  the  rul«  nisi,  giving  leave  to  the 
into  court— Texas  v.  White,  131  U.  S.,  parties  respectively  to  file,  at  the  hearing 
appx.  xcv,  19  L.  Ed.  532.  And  see  In  re  on  the  rule  now  ordered,  such  affidavits, 
Paschal,  10  Wall.  483,  19  L.  Ed.  992.  pertinent  to  the  issue  involved  in  the  rule, 

7.  Necessity  for  motion  to  be  accom-  as  they  shall  be  advised  are  necessary  to 
panied  by  affidavit. — ^Texas  v.  White,  131  the   present   inquiry." 

^«^\?PS*-.^^^'.  ^^  ^  ;^^'.i^^*«  «•    Order  directing  payment  into  court 

^    Affidavit    dispensed  with.— Texas  v.  interlocutory.— Forgay  v.  Conrad,  6  How. 

M  hite,  131  U.  S.,  appx.  xcv,  19  L.  Ed.  532,  201,    12   L.    Ed.    404;    Louisiana    Bank   v. 

in   which    case    the     court,     after    laying  Whitney,  121  U.  S.  284,  30  L.  Ed.  961. 

<lown  the  usual  rule  as  to  necessity  for  --.    n^As,^  ««<.  .^^^^^laKi^      c^«  ♦!,-  4.;*i« 

affidavits,  said:   "The  docket  entries  and  APPEAL  AND  ?RR^^^ 

papers  in  the  case  show  that  due  notice  APPEAL  AND  ERROR,  vol.  1,  p.  973. 

^as  given  to  the  respondent  before  the  H-  Disobedience  of  order  punishable  as 

hearing,  and  inasmuch  as  the  respondent  contempt.— Hovey  v.  Elliott,  167  U.  S.  409, 

appeared  by   counsel    and    admitted   that  42  L.  Ed.  215. 
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money  paid  into  such  court,  under  its  sanction,  to  forthwith  deposit  the  amount 
with  the  proper  depositary,  in  the  name  and  to  the  credit  of  the  court.^* 

IV.    Control  and  Disbursement  of  Funds  by  Court. 

In  General. — Moneys  paid  into  court  in  a  cause  remain  under  the  control  and 
subject  to  the  orders  of  such  court,^^  and  can  be  paid  out  only  upon  order  of  the 
court^*  in  such  cause.^'^ 

Refusal  of  Mandamus  to  Compel  Paying  Over  Money  Not  Adjudged  to 
Belong  to  Petitioner. — A  petition  for  mandamus  directing  the  payment  to  the 
petitioner  of  money  alleged  to  have  been  paid  into  court  for  the  petitioner,  will 
be  refused,  where  it  appears  that  it  had  not  been  adjudged  that  the  money  be- 
longed to  the  petitioner,  but  that  the  litigation  was  still  pending.^® 

Conclusiveness  of  Decree  of  Distribution. — Where  there  is  a  fund  in 
court  to  be  distributed  among  different  claimants,  a  decree  of  distribution  will  not 


12.  Money  to  be  deposited  in  name  and 
to  credit  of  court. — Howard  v.  United 
States,  184  U.  S.  676,  46  L.  Ed.  754;  Greg- 
ory V.  Boston  Safe  Deposit,  etc.,  Co.,  144 
U.  S.  665,  36  L.   Ed.  585. 

"All  moneys  paid  into  any  court  of  the 
United  States,  or  received  by  the  officers 
thereof,  in  any  cause  pending  or  adjudi- 
cated in  such  court,  shall  be  forthwith 
deposited  with  the  treasurer,  an  assistant 
treasurer,  or  a  designated  depositary  of 
the  United  States,  in  the  name  and  to  the 
credit  of  such  court;  provided,  that  noth- 
ing herein  shall  be  construed  to  prevent 
the  delivery  of  any  such  money  upon  se- 
curity, according  to  agreement  of  parties, 
under  the  direction  of  the  court."  U.  S. 
Rev.  Stat.,  §  995;  Howard  v.  United  States, 
184  U.  S.  676,  46  L.  Ed.  754. 

13.  Control  of  court  over  funds  de- 
posited.— Gregory  v.  Boston  Safe  Deposit, 
etc.,  Co.,  144  U.  S.  665,  36  U  Ed.  585; 
Osborne  v.  United  States,  91  U.  S.  474,  23 
L.  Ed.  388;  Louisiana  Bank  v.  Whitney,  121 
U.  S.  284,  30  L.  Ed.  961. 

The  proceeds  of  property  confiscated, 
paid  into  court,  are  under  its  control  until 
an  order  for  their  distribution  is  made,  or 
they  are  paid  into  the  hands  of  the  in- 
former entitled  to  them,  or  into  the  treas- 
ury of  the  United  States.  Osborne  v. 
United  States,  91  U.  S.  474,  23  L.  Ed. 
388.  See  the  title  WAR. 

14.  Disbursement  to  be  on  order  of 
court — Howard  v.  United  States,  184  U. 
S.  676,  46  L.  Ed.  754;  Gregory  v.  Boston 
Safe  Deposit,  etc.,  Co.,  144  U.  S.  665,  36  L. 
Ed.  585;  Potter  v.  Gardner,  5  Pet.  718, 
8  L.  Ed.  285. 

Statutory  provision  as  to  necessity,  man- 
ner and  sufficiency  of  order. — By  §  996  of 
the  United  States  Revised  Statutes  it  is 
provided  that  "no  money  deposited  as 
aforesaid  shall  be  withdrawn  except  by 
order  of  the  judge  or  judges  of  said  court 
respectively,  in  term  or  in  vacation,  to  be 
signed  by  such  judge  or  judges,  and  to  be 
entered  and  certified  of  record  by  the 
clerk;  and  every  such  order  shall  state 
the  cause  in  or  on  account  of  which  it  is 
drawn."  Howard  v.  United  States,  184  U. 
S.  676,  46  L.  Ed.  754. 

15.  Must  be  disposed  of  in  suit  to  whose 


credit  fund  deposited. — Gregory  w.  Boston 
Safe  Deposit,  etc.,  Co.,  144  U.  S.  665,  36 
L.   Ed.   585. 

Necessity  that  interested  persons  be  par- 
ties.— No  order  for  the  disbursement  and 
distribution  of  moneys  deposited  in  court 
can  properly  be  made  in  a  suit  which  does 
not  include  as  parties  some  of  the  persons 
who  are  parties  to  the  suit  to  the  credit  of 
which  such  moneys  were  deposited.  Greg- 
ory V.  Boston  Safe  Deposit,  etc.,  Co..  144 
U.  S.  665,  36  L.   Ed.  585. 

Where  a  fund  is  brought  into  court 
upon  proceedings  under  a  bill  to  foreclose 
a  mortgage,  it  is  altogether  irregular  for 
the  court  to  order  an  investigation  into 
the  general  accounts  between  the  attorney 
and  his  client  during  past  years,  and  to 
order  that  the  attorney  shall  be  paid,  out 
of  the  fund  in  court,  the  balance  which 
the  master  may  report  to  be  due.  The 
persons  interested  in  this  decree  were  not 
properly  before  the  court  as  parties. 
Wolfe  V.  Lewis,  19  How.  280,  15  L.  Ed. 
643. 

"The  whole  proceeding  in  behalf  of 
Lewis,  as  against  the  complainants,  was 
irregular  and  void,  the  court  having  no 
jurisdiction  of  the  matter.  The  order  w^as 
of  no  importance  that  the  decree  should 
be  without  prejudice  to  either  party,  and 
not  pleadable  in  bar  to  any  subsequent 
litigation  between  them  upon  the  same 
subject  matter,  as  the  proceedings  were 
invalid.  But,  as  regards  the  complainants, 
it  was  error  in  the  court  to  order  any 
part  of  its  original  decree  in  their  favor 
to  be  paid  to  one  who  was  not  properly 
before  it  as  a  party.  For  this  purpose, 
neither  complainants,  nor  the  defendant, 
Lewis,  were  before  the  court,  or  amenable 
to  its  jurisdiction.  The  decree  is  therefore 
reversed,  with  costs.  And  the  court  direct 
that  an  order  be  transmitted  to  the  cir- 
cuit court,  to  require  the  defendant,  Lewis, 
to  pay  over  any  money  received  by  him 
under  the  decree  to  the  proper  officer  of 
the  court,  that  it  may  be  paid  to  the  com- 
plainants." Wolfe  V.  Lewis,  19  How.  280, 
15  L.   Ed.  643. 

16.  Refusal  of  mandamus  to  compel  pay- 
ing over  money  not  adjudged  to  belong 
to  petitioner.— Ex  parte  Hughes,  114  XL 
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preclude  a  claimant  not  embraced  in  its  provisions,  but  having  rights  similar  to 
those  of  other  claimants  who  are  thus  embraced,  from  asserting  by  appeal  or 
petition,  previous  to  the  distribution,  his  right  to  share  in  the  fund,  and  in  the 
prosecution  of  his  suit  he  is^  entitled,  upon  a  proper  showing,  to  all  the  remedies 
by  injunction,  or  order,  which  a  court  of  equity  usually  exercises  to  prevent  the 
relief  sought  from  being  defeated.^'' 

V.  Restitution  of  Moneys  Improperly  Withdrawn  from  Registry  of  Ooort. 

Where  moneys  belonging  to  the  registry  of  the  court  are  withdrawn  from  it 
without  authority  of  law,  the  court  can,  by  summary  proceeding,  compel  their 
restitution;  and  any  one  entitled  to  the  moneys  may  apply  to  the  court  by  peti- 
tion for  a  delivery  of  them  to  him.^® 

VI.  Liability  of  Funds  in  Court  to  Oamishment  or  Execution. 

As  to  garnishment  of  property  in  custodia  legis,  see  the  title  Attach- 
ment AND  Garnishment,  vol.  2,  p.  695. 

As  to  levy  on  money  in  hands  of  sheriff  under  levy  by  him,  see  the  titles 
Executions,  vol.  6,  p.  89;  Sheriffs',  Constables'  and  Marshals'  Sales. 

Vn.   Liability  of  Funds  in  Court  for  Attorneys'  Fees  and  Costs. 
As  to  allowance  of  attorneys'  fees  from  funds  in  court,  liens  of  attor- 
neys on  such  funds,  etc.,  see  the  title  Attorney  and  Client,  vol.  2,  p.  729. 
As'  to  liability  of  funds  in  court  for  payment  of  costs  and  expenses,  see 

the  titles  Bankruptcy,  vol.  2,  p.  852;  Costs,  vol.  4,  p.  846. 

Vm.    Taking  of  Funds  as  Embezzlement. 

It  is  expressly  provided  by  §  5505  of  the  United  States  Revised  Statutes,  that 
"every  person  who  knowingly  receives  from  the  clerk  or  other  officer  of  a  court 
of  the  United  States,  any  money  belonging  in  the  registry  of  such  court  as  a  de- 
posit, loan  or  otherwise,  is  guilty  of  embezzlement,  and  shall  be  punished  as  pre- 
scribed in  the  preceding  section."^®  . 

PA7B0LLS  OF  SUPEBVISOBS  OF  ELECTIONS.— See  the  title  Elec- 
tions, vol.  5,  p.  726. 

PEBBLES.— See  note  1. 

PBOUNIAEY  LEGACIES.— See  the  titles  Marshaling  Assets  and  Secu- 
rities, vol.  8,  p.  268;  Wills. 

PEDDLER.— See  the  titles  Hawkers  and  Peddlers,  vol.  6,  p.  680;  Inter- 
state and  Foreign  Commerce,  vol.  7,  p.  472. 

S.  147,  29  L.  Ed.  134.    See  the  title  MAN-  91  U.  S-  474,  23  L.  Ed.  388. 

D.AMUS,  vol.  8,  p.  1.  19.   Taking  of  funds  punishable  as  em- 

17.  Decree  of  distribution  not  conclu-  bczzlement.— Howard  z/.  United  States,  184 
sivc  as  to  claimant  not  embraced  in  its  U.  S.  676,  46  L.  Ed.  754.  See,  generally, 
provisions^In  the  Matters  of  Howard,  9  the  title  EMBEZZLEMENT,  vol.  5,  p. 
Wall.  175.  19  L.   Ed.      634.    See  the  title  742. 

RES  ADJUDICATA.  1.   Pebbles.— See  Arthur  v,  Sussfield,  96 

18.  Restitution  of  nooneys  improperly  U.  S.  128,  24  L.  Ed.  772.  And  see,  gen- 
withdrawn,  etc.— Osborne  v.  United  States,      erally,  the  title  REVENUE  LAWS. 
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BY   WALTER   CARRINGTON. 

I.  Rule  as  to  Admissibility  of  Hearsay  Evidence  to  Prove  Pedigree,  354. 
n.  Character  of  Hearsay  That  Is  Admissible,  354. 

A.  In  General,  354. 

B.  Declarations  of  Deceased  Relatives,  355. 

C.  General  Reputation,  355. 

D.  Recitals  in  Deeds,  356. 

E.  Statements  in  Wills,  356. 

F.  Registers  of  Births,  Baptisms,  Marriages,  Deaths  and  Burials,  356. 

G.  Entries  in  a  Family  Bible,  356. 

H.  Entry  of  Marriage  in  a  Private  Memorandum  Kept  by  a  Clergyman, 

356. 
I.  Entry  of  Age  in  Minute  Book  of  Lodge  of  Odd  Fellows,  356. 

CROSS  REFERENCES. 

See  the  titles  Declarations  and  Admissions,  vol.  5,  p.  214;  Documentary 
Evidence,  vol.  5,  p.  431;  Evidence,  vol.  5,  p.  1004;  Hearsay  Evidence,  vol.  6, 
p.  686;  Indians,  vol.  6,  p.  906;  Insurance,  vol.  7,  p.  66;  Presumptions  and 
Burden  op  Proof;  Res  Adjudicata. 

I.     Rule  as  to  Admissibility  of  Hearsay  Evidence  to  Prove  Pedigree. 

As  a  general  rule,  hearsay  evidence  is  not  admissible.^  But  to  this  rule  an  ex- 
ception exists  where  such  evidence  is  introduced  for  the  purpose  of  proving  pedi- 
gree, provided  it  emanates  from  a  source  which  the  law  recognizes  as  giving  to  it 
a  strong  probability  of  truth.^  Such  evidence  is  admissible  to  prove  marriages, 
births  and  deaths,  and  their  respective  times.^  This  relaxation  of  the  general 
rule  is  founded  on  principles  of  public  convenience  and  necessity.* 

n.  Character  of  Hearsay  That  Is  Admissible. 

A.  In  General. — Hearsay  evidence  is  admissible  to  prove  pedigree  only  when 
the  tradition  comes  from  persons  intimately  connected  or  in  close  relation,  with 
the  family,  or  from  soiirces  of  a  kindred  nature,  which,  in  a  general  sense,  may 
be  said  to  import  verity,  there  being  no  lis  mota,  or  other  interest,  to  effect  the 

1.  See  the  title  HEARSAY  EVIDENCE,  be  proved  by  the  ordinary  course  of  evi- 

vol.  6,  p.  686.  dence.   Ellicott  v.  Pearl,  10  Pet.  412,  438, 

S.  Hearsay  evidence  admissible  to  prove  9  L.  Ed.  475. 
pecUgree. — Strickland  v.  Poole,  1  Dall.  14,  4^   Hearsay  admitted  upon  principles  of 

1  L.  Ed.  17;  Mima  Queen  v.  Hepburn,  7  public  convenience  and  necessity. — Chirac 

Cranch  290,  296,  3   L.   Ed.  348;   Davis  v.  v.    Reinecker,  2   Pet.   613,   7   L.    Ed.   538; 

Wood,   1   Wheat.  6,  4  L.   Ed.  22;   Chirac  Ellicott  v.   Pearl,   10   Pet.   412,   434,  9   L. 

V.    Reinecker,   2   Pet.    613,   7    L.    Ed.    538;  Ed.   475;    Stein   v.    Bowman,   13   Pet.  209. 

Ellicott  V.   Pearl,  10   Pet.   412,  434,   9  L.  10  L.  Ed.  129;  Fulkerson  v.  Holmes,  117 

Ed.   475;   Stein   v.    Bowman,   13    Pet.   209,  U.  S.  389,  397,  29  L.  Ed.  915. 
10  L.  Ed.  129;  Fulkerson  v.  Holmes,  117  "This    exception    has    been    recognized 

U.  S.  389,  397,  29  L.   Ed.  915.   See  post,  on  the  ground  of  necessity;  for,  as  in  in- 

"Character    of    Hearsay    That    Is    Admis-  quiries  respecting  relationship  or  descent, 

sible,"  II.  facts  must  often  be  proved  which  occurred 

3.    Hearsay   admissible   to   prove   mar-  many   years    before    the    trial,    and   were 

riages,     births    and     deaths. — Ellicott    v,  known  to  but  few  persons,  it  is  obvious 

Pearl,  10  Pet.  412,  438,  9  L.  Ed.  475.    See  that  the  strict  enforcement  in  such  cases 

post,  "Character  of  Hearsay  That  Is  Ad-  of    the    rules    against    hearsay    evidence 

missible,"  II.  would    frequently    occasion    a    failure    of 

But  hearsay  as  to  the  place  of  birth  is    .  justice."    Fulkerson  v.  Holmes,  117  U.  S. 

not  admissible,  for  it  turns  upon  a  single  389,  397,  29  L.  Ed.  915.   See,  also,  Ellicott 

fact,  that  of  locality;   and  that  ought  to  v.  Pearl,  10  Pet.  412,  434,  9  L.  Ed.   475. 
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credit  of  their  statement.*^ 

B.  Declarations  of  Decease^  Relatives. — Declarations  of  deceased  per- 
sons who  were  de  jure  related  by  blood  or  marriage  to  the  family  in  question 
may  be  given  in  evidence  in  matters  of  pedigree.^  But  before  such  declarations 
can  be  admitted,  it  must  be  shown  that  the  declarant  is  dead,*^  and  his  relationship 
to  the  family  must  be  established  by  independent  testimony.® 

A  declaration  made  post  litem  motam  is  not  admissible.^ 

0.  General  Reputation. — ^It  is  competent  to  prove  death  and  heirship 
by  reputation.  ^^ 

Evidence  of  general  reputation  ii^  a  family  is  admissible  to  prove  pedi- 


5.  Character  of  hearsay  that  is  admis- 
sible—Ellicott  V,  Pearl,  10  Pet.  412,  9  L. 
Ed.  475. 

6.  Declarations  of  deceased  relatives. — 
Elliott  V.  Peirsol,  1  Pet.  328,  337,  7  L. 
Ed.  164:  Stein  v.  Bowman,  13  Pet.  209, 
10  L,  Ed.  12ft;  Blackburn  v,  Crawfords, 
3  Wall.  175,  187,  18  L.  Ed.  186;  Fulkerson 
V,  Holmes,  117  U.  S.  389,  397,  29  L.  Ed. 
•915;  Throckmorton  v.  Holt,  180  U.  S. 
552,  580,  45  L.  Ed.  663,  But  see  Black- 
burn V,  Crawfords,  3  Wall.  175,  18  L.  Ed. 
186. 

In  matters  of  pedigree,  declarations  by 
members  of  the  family  are  admissible  in 
•evidence,  because  the  question  in  such 
cases  is  generally  one  concerning  the 
parentage  or  descent  of  the  individual,  and 
in  order  to  ascertain  that  fact  it  is  ma- 
terial to  know  how  he  was  acknowledged 
and  treated  by  those  who  were  interested 
in  him  or  sustained  towards  him  any  re- 
lations of 'blood  or  affinity.  Throckmorton 
V.  Holt,  180  U.  S.  552,  580,  45  L.  Ed.  663. 
Sec,  also,  Blackburn  v.  Crawfords,  3 
Wall.  175,  187,  18  L.  Ed.  186. 

"Evidence  showing  how  he  was  acknowl- 
edged and  treated  is  frequently  only  to  be 
shown  by  declarations  made  at  the  time, 
and  though  unsworn  are  received  as  the 
best  that  the  nature  of  the  case  permits." 
Throckmorton  v.  Holt,  180  U.  S.  552,  580, 
45  L.  Ed.  663. 

A  letter  from  a  deceased  member  of  a 
family,  stating  the  pedigree  of  the  family, 
and  testified  by  the  wife  to  have  been 
written  by  her  husband,  she  also  swear- 
ing in  her  deposition  that  the  facts  stated 
in  the  letter  had  been  freq'uently  men- 
tioned by  her  husband  in  his  lifetime,  is 
admissible  in  evidence.  Elliott  v.  Peirsol, 
1  Pet.  328,  7  L.  Ed.  164. 

On  a  question  of  marriage  and  legiti- 
macy, it  is  competent,  in  order  to  prove 
an  heirship  asserted,  to  give  in  evidence 
the  declarations  of  any  .deceased  member 
of  that  family  to  which  the  person  from 
whom  the  estate  descends  belonged. 
Blackburn  v.  Crawfords,  3  Wall.  175,  18 
L.   Ed.  186. 

But  it  is  not  competent  to  give  the  dec- 
larations of  a  person  belonging  to  another 
family — such  person  being  connected,  if 
at  all,  with  the  person  from  whom  the  es- 
tate descends  only  by  the  asserted  inter- 
marriage which  his  declaration  is  offered 


to  prove.  Blackburn  v.  Crawfords,  3  Wall. 
175,  18  L.  Ed.  186. 

The  declarations  of  a  deceased  member 
of  a  family  that  the  parents  of  it  never 
were  married,  are  admissible  in  evidence^ 
whether  his  connection  with  that  family 
was  by  blood  or  marriage.  Jewell  v,  Jewell, 
1  How.  219,  11  L.  Ed.  108. 

In  Pennsylvania,  it  has  been  held  that 
a  person's  age  cannot  be  proved  by  evi- 
dence of  the  declarations  of  his  parents. 
Albertson  v.  Robeson,  1  Dall.  9,  1  L.  Ed. 
14. 

7.  Death  of  declarant  must  be  proved. — 
Stein  V.  Bowman,  13  Pet.  209,  220,  10  L. 
Ed.  129.  But  see  Elliott  v.  Peirsol,  1  Pet. 
328,  337,  7  L.  Ed.  164. 

8.  Relationship  must  be  established  by 
independent  testimony. — Blackburn  v, 
Crawfords,  3  Wall.  176,  187,  18  L.  Ed. 
186;  Fulkerson  v.  Holmes,  117  U.  S.  389, 
397,  29  L.  Ed.  915. 

But  only  slight  proof  of  the  relation- 
ship will  re  required,  since  the  relationship 
of  the  declarant  with  the  family  might  be 
as  difficult  to  prove  as  the  very  fact  in  con- 
troversy. Fulkerson  v.  Holmes,  117  U. 
S.  389,  397,  29  L.  Ed.  915. 

9.  Declaration  made  post  litem,  motam 
not  admissible. — Stein  v.  Bowman,  13  Pet. 
209,  220,  10  L.  Ed.  129.  See,  also,  Elliott 
V,  Peirsol,  1  Pet.  328,  337,  7  L.  Ed.  164, 
and  Strickland  v.  Poole,  1  Dall.  14,  1  L. 
Ed.  17.  See  the  title  DECLARATIONS 
AND  ADMISSIONS,  vol.  5,  p.  216. 

10.  Death  and  heirship  may  be  proved 
by  reputation. — Secrist  v.  Green,  3  Wall. 
744,  751,  18  L.  Ed.  153. 

In  an  action  of  trespass  for  mesne 
profits  the  evidence  showed  that  an  intes- 
tate under  whom  the  plaintiffs  claimed 
title  died  in  1799;  that  the  father  of  such 
intestate  who  also  died  intestate  left  two 
sons.  A.,  the  intestate,  and  B.  A  witness 
who  was  no  relation  of  the  family  tes- 
tified that  before  1797  she  resided  in  St. 
Domingo  and  lived  on  a  plantation  near 
that  of  the  intestate;  that  she  heard  in  St. 
Domingo  that  his  brother,  B.,  came  to 
the  intestate's  residence  there,  and  it 
was  publicly  reported  in  the  neighborhood 
that  he  had  died;  that  she  heard  this  at  the 
house  of  a  friend  where  the  intestate 
visited,  and  heard  it  very  often,  and  that 
it  was  generally  stated  as  a  fact;  that  she 
never  saw  B.  and  never  heard  that  he  was 
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gree.ii  But  the  tradition  must  be  from  persons  having  such  a  connection  with 
the  party  to  whom  it  relates,  that  it  is  natural  and  likely,  from  their  domestic 
habits  and  connections,  that  they  are  speaking  the  truth,  and  that  they  could  not 
be  mistaken.^2 

D.  Recitals  in  Deeds. — ^Recitals  in  Ancient  Deed. — The  declaration  of 
one  since  deceased,  deliberately  made  in  an  ancient  deed,  to  the  effect  that  the 
declarant  was  the  only  child  and  heir  of  a  person  named  and  that  the  latter  was 
dead,  is  admissible  in  evidence,  as  tending  to  prove  the  facts  so  recited.^^ 

In  Pennsylvania,  it  has  been  held  that  recitals  in  deeds,  with  respect  to  pedi- 
gree, are  admissible  in  evidence.^* 

E.  Statements*  in  Wills. — A  will  made  a  short  time  before  a  testator's  death 
acknowledging  a  child  as  his  legitimate  and  only  daughter,  is  admissible  on  the 
question  of  legitimacy. ^'^ 

F.  Registers  of  Births,  Baptisms,  Marriages,  Deaths  and  Burials.— 
See  the  title  Documentary  Evidence,  vol.  5,  p.  443. 

G.  Entries  in  a  Family  Bible. — ^A  leaf  cut  out  of  a  family  Bible,  on  which 
are  written  the  names  of  the  children  of  one  under  whom  the  lessor  of  the  plain- 
tiff claims,  with  the  time  of  their  respective  births,  certified  by  a  notary  in  an- 
other state,  is  admissible  in  evidence,  to  prove  pedigree. ^^ 

H.  Entry  of  Marriage  in  a  Private  Memorandum  Kept  by  a  Clergyman. 
— See  the  title  Documentary  Evidence,  vol.  5,  p.  461. 

I.  Entry  of  Age  in  Minute  Book  of  Lodge  of  Odd  Fellows. — See  the  title 
Insurance,  vol.  7,  p.  164. 

PELTRY.— See  note  1. 

PENAL. — In  the  municipal  law  of  England  and  America,  the  words  "penaf 
and  "penalty"  have  been  used  in  various  senses.  Strictly  and  primarily,  they 
denote  punishment,  whether  corporal  or  pecuniary,  imposed  and  enforced  by 
the  state,  for  a  crime  or  offense  against  its  laws.^  But  they  are  also  commonly 
used  as  including  any  extraordinary  liability  to  which  the  law  subjects  a  wrong- 
doer in  favor  of  the  person  wronged,  not  limited  to  the  damages  suffered.  They 
are  so  elastic  in  meaning  as  even  to  be  familiarly  applied  to  cases  of  private 
contracts,  wholly  independent  of  statutes,  as  when  we  speak  of  the  "penal  sum" 
or  "penalty"  of  a  bond.^ 

PEKAL  LAW  OR  STATUTE.— See  the  titles  Conflict  of  Laws,  vol.  3, 
p.  1073;  Penalties  and  Forfeitures;  Statutes. 

married.    It  was  held  that  this  testimony  Holmes,  117  U.  S.  389,  399,  29  L.  Ed.  915. 

was     legal     and    competent    evidence    of  See,  also,  Deery  v,  Cray,  5  Wall.  795,  18  L. 

pedigree.    Chirac  v.  Reinecker,  2  Pet.  613,  Ed.   653. 

620,  7  L.  Ed.  538.  14.  Recitals  in  deeds  admissible  in  Penn- 

In    an    action  of  ejectment,   in  order  to  sylvania. — Morris  v.  Vanderen,  1  Dall.  64, 

prove  the  time  of  the  death  of  an  intestate*  67,  1  L.  Ed.^38. 

through    whom    the    plaintiffs    claim  title,  15.  Statement  in  will  admissible  on  ques- 
testimony  of  a   witness    that   in  a  certain  tion  of    legitimacy. — Gaines    v.    New    Or- 
year  she  was  at  the  place  of  residence  of  leans,  6  Wall.  642,  18  L.  Ed.  950. 
the   intestate    and   was   then   told  that  he  16.   Entries  of  births. — Douglass  v.  San- 
was  dead,  is  admissible.     Scott  v.  Ratliffe,  derson,  2  Dall.  116,  118,  1  L.  Ed.  312. 
5  Pet.  81,  86,  8  L.  Ed.  54.  As  to  admissibility  of  en^es  of  deaths, 

II.  General  reputation  in  a  family.— Stein  »"  ^..iS?^i|y,  ^K?ul\^T^*i^  ^*V^  ^^^H" 
V.  Bowman,  13  Pet.  209,  220,  10  L.  Ed.  129.      MENTARY    EVIDENCE,   vol.  5   p.  461. 

As  to  the  admissibility  of  the  declara-  ^^^  S^*^^78f,"58'5!llT  ^tS^^Xi 
"^^^^^r^'l^:^^^  R^fati^e?  Itwf^"^^^"^'  '^'  ^'''  ^^'^'''' 
'y  to  admissibility  of  evidence  of  belief      ^^  ^tT^^^^^^k  United  Itates 

fhV^t^l^N^UR^NCE'^  ^7'  n  2?3  '  ''"  ^'  Reisinger7l28  U.'S.  398^  402,  32  L.  Ed. 
the  title  INSURANCE,  vol  7,  p.  213.  United  States  v,  Chouteau,  102  U.  S. 

12.  Stem  V,  Bowman,  13  Pet.  209,  220,  10       603,  611,  26  L-  Ed.  246. 

L.  Ed.  129.  3.    Huntington  v.  Attrill,  146  U.  S.  657, 

13.  Recital  in  ancient  deed.— Fulkerson  v.      666,  36  L.  Ed.  1123. 

Digitized  by  VjOOQIC 


PENALTIES  AND  FORFEITURES. 

BY  JOHN  D.  PARKER. 

I.  Definition,  358. 

n.  Penalties  and  Forfeitures  Not  Favored,  360. 
m.  Penalties  in  the  District  of  Columbia,  362. 
IV.   Sale  of  Intoxicating  Liquors  to  Indians,  362. 

V.  Necessity  for  Consent  to  Act  to  Incur  Forfeiture,  362. 

VI.  Forfeiture  of  Estates,  362. 

Vn.  Forfeiture  of  Thing  with  or  in  Respect  to  Which  Offense  Is  Com- 
mitted, 363. 

Vm.   Seizure  and  Condemnation  for  Forfeiture,  363. 

IX.  Power  to  Impose,  Enforce   and  Dispose   of  Penalties   and   For- 
feitures, 364. 

X.  Remission  of  Penalty  or  Fotfeiture,  364. 

A.  By  Legislature,  364. 

B.  By  Secretary  of  the  Treasury,  364. 

XI.  Penalties  and  Forfeitures  under  Contracts,  365. 

Xn.  License  and  Taxation  Laws,  365. 
Xm.  Time  and  Effect  of  Forfeiture,  366. 
XIV.  Proceedings  to  Recover  Penalties,  367. 

A.  In  the  District  of  Columbia,  367. 

B.  Nature  of  Proceedings,  367. 

C.  Institution  and  Conduct  of  Suits  for  Municipal  Forfeitures,  368. 

D.  Libel  and  Informations,  368. 

E.  Declarations  and  Pleas,  368. 

F.  Evidence,  368. 

1.  In  General,  368. 

2.  Burden  of  Proof,  368. 

G.  Limitations,  369. 
H.  Waiver,  369. 

CROSS  REFERENCES. 

See  the  titles  Admiralty,  vol.  1,  p.  119;  Banks  and  Banking,  vol.  3,  p.  1; 
Constitutional  Law,  vol.  4,  p.  1 ;  Corporations,  vol.  4,  p.  621 ;  Curtly,  vol. 
5,  p.  155;  Due  Process  of  Law,  vol.  5,  p.  499;  Embargo  and  Nonintercourse 
Laws,  vol.  5,  p.  732;  Insurance,  vol.  7,  p.  66;  Piracy;  Presumptions  and  Bur- 
den OF  Proof;  Prize;  Revenue  Laws ;■  Salvage ;  Searches  and  Seizures; 
Slavery  and  Involuntary  Servitude;  Specific  Performance;  Statutes; 
Stocks  and  Stockholders;  Telegraphs  and  Telephones;  Treaties;  Usury; 
War  ;  Witnesses. 

As  to  what  law  governs  in  action  for  penalty,  see  the  title  Abatement,  Re- 
vival and  Survival,  vol.  1,  p.  21.  As  to  abatement  of  actions  on  penal  stat- 
utes, see  the  title  Abatement,  Revival  and  Survival,  vol.  1,  p.  23.  As  to  ju- 
risdiction of  district  court  of  Alaska  in  proceedings  to  forfeit  vessels,  see  the 
title  Admiralty,  vol.  1,  p.  152.  As  to  forfeitures  of  allowances  by  officers  of 
army  and  navy,  see  the  title  Army  and  Navy,  vol.  2,  p.  521.  As  to  forfeitures 
of  pay  and  allowances  by  privates  of  army  and  navy,  see  the  title  Army  and 
Navy,  vol.  2,  p.  531.    As  to  allowance  of  debts  due  as  penalty  or  forfeiture,  see 
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the  title  Bankruptcy,  vol.  2,  p.  883.  As  to  ultra  vires  acts  of  banks  where 
statute  does  not  impose  any  penalty  or  forfeiture,  see  the  title  Banks  and 
Banking,  vol.  3,  p.  20.  As  to  recovery  of  damages  and  penalties  on  bonds,  see 
the  title  Bonds,  vol.  3,  pp.  439,  440.  As  to  penalty  for  breach  of  blockade,  see 
the  title  Bw)Ckade,  vol.  3,  p.  378.  As  to  remission  of  penalty  for  breach  of 
blockade,  see  the  title  Blockade,  vol.  3,  p.  379.  As  to  enforcement  of  penal 
laws  of  foreign  state  or  country,  see  the  title  Conflict  ot  Laws,  vol.  3,  p.  1073. 
As  to  forfeitures  of  goods  on  attainder,  see  the  title  Constitutional  Law,  vol. 
4,  p.  515.  As  to  action  for  damages  for  infringement  of  copyright,  see  the  title 
Copyright,  vol.  4,  p.  617.  As  to  penalties  under  the  copyright  laws,  see  the 
title  Copyright,  vol.  4,  p.  618.  As  to  jurisdiction  of  United  States  district 
courts,  see  the  title  Courts,  vol.  4,  p.  898.  As  to  jurisdiction  over  suits  for  pen- 
alties and  forfeitures  under  revenue  laws,  see  the  title  Courts,  vol.  4,  p.  921. 
As  to  forfeitures  of  estate  of  curtesy,  see  the  title  Curtly,  vol.  5,  p.  155.  As 
to  distinction  between  penalties  and  liquidated  damages,  see  the  title  Damages, 
vol.  5,  p.  176,  et  seq.  As  to  forfeitures  of  wines  for  violation  of  embargo  and 
nonintercourse  law,  see  the  title  Embargo  and  Nonintercourse  Laws,  vol.  5, 
p.  735.  As  to  penalty  for  noncompliance  with  terms  of  admission  of  foreign 
corporation,  see  the  title  Foreign  Corporations,  vol.  6,  p.  322.  As  to  for- 
feiture of  lands  by  Indians,  see  the  title  Indians,  vol.  6,  p.  924.  As  to  for- 
feiture of  buildings  on  Indian  lands,  see  the  title  Indians,  vol.  6,  p.  946.  As  to 
recovery  of  excessive  charge  in  the  nature  of  a  pe'nalty  for  violation  of  inter- 
state commerce,  see  the  title  Interstate  and  Foreign  Commerce,  vol.  7,  p. 
504.  As  to  termination  of  lease  by  forfeiture,  see  the  title  Landlord  and  Ten- 
ants, vol.  7,  p.  830.  As  to  effect  of  forfeiture  of  vessels  on  insurance,  see  the 
title  Marine  Insurance,  vol.  8,  p.  149.  As  to  forfeiture  of  mining  claims,  see 
the  title  Mines  and  Minerals,  vol.  8,  p.  364.  As  to  forfeiture  for  violation  of 
neutrality  laws,  see  the  title  Neutrality,  vol.  8,  p.  894.  As  to  power  of  presi- 
dent to  release  penalties  and  forfeitures,  see  the  title  Pardon,  ante,  p.  1.  As 
to  forfeiture  of  grants  of  public  lands,  see  the  title  Public  Lands.  As  to  for- 
forfeiture  of  rights  of  individual  to  community  of  separatist,  see  the  title  Reli- 
gious Societies.  As  to  forfeiture  under  revenue  laws,  see  the  title  Revenue 
Laws.  As  to  construction  of  statutes  to  prevent  frauds  upon  the  revenue,  see  the 
title  Revenue  Laws.  As  to  amount  of  penalty  to  which  informers  are  entitled 
under  the  revenue  laws,  see  the  titles  Informers,  vol.  6,  1020;  Revenue  Laws. 
As  to  forfeiture  of  rights  of  salvage,  see  the  title  Salvage.  As  to  power  to  re- 
mit penalties,  see  the  titles  Revenue  Laws;  Ships  and  Shipping.  As  to  pen- 
alties under  laws  relating  to  ships,  see  the  title  Ships  and  Shipping.  As  to  for- 
feiture for  violation  of  laws,  in  reference  to  enrollment  and  registry  of  ships, 
see  the  title  Ships  and  Shipping.  As  to  forfeiture  under  acts  prohibiting  the 
slave  trade,  see  the  title  Slavery  and  Involuntary  Servitude.  As  to  construc- 
tion of  penal  laws,  see  the  title  Statutes.  As  to  whether  liability  of  stockholders 
under  New  York  statute  is  a  contract  or  penalty,  see  the  title  Stock  and  Stock- 
holders.   As  to  penalties  for  nonpayment  of  taxes,  see  the  title  Taxation. 

I.    Definition. 

The  term  penalty  involves  the  idea  of  punishment.^    As  a  general  thing,  the  im- 

1.  The  term  elastic. — "In  the  municipal  any  extraordinary  liability  to  which  the 
law  of  England  and  America,  the  words  law  subjects  a  wrongdoer  in  favor  of  the 
*penar  and  'penalty*  have  been  used  in  va-  person  wronged,  not  limited  to  the  dama- 
rious  senses.  Strictly  and  primarily,  they  de-  ges  suffered.  They  are  so  elastic  in  mean- 
note  punishment,  whether  corporal  or  pecun-  ing  as  even  to  be  familiarly  applied  to 
iary,  imposed  and  enforced  by  the  state,  cases  of  private  contracts,  wholly  independ- 
for  a  crime  or  offense  against  its  laws,  ent  of  statutes,  as  when  we  speak  of  the 
United  States  v.  Rei singer,  128  U.  S.  398,  'penal  sum'  or  'penalty'  of  a  bond.  In  the 
402,  32  L.  Ed.  480;  United  States  v,  Chou-  words  of  Chief  Justice  Marshall:  'In 
teau,  102  U.  S.  603,  611,  26  L.  Ed.  246.  But  general,  a  sum  of  money  in  gross,  to  be 
they  are  also  commonly  used  as  including  paid  for  the  nonperformance  of  an  agrce- 
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position  of  a  penalty  implies  delinquency  by  the  party  on  whom  it  is  imposed.* 
The  words  "penalty,"  "liability"  and  "forfeiture"  have  been  used  as  synony- 
mous with  the  word  "punishment"  in  connection  with  crimes  of  the  highest 
grade.*  A  thing  must  be  acquired  before  it  is  forfeited.*  The  failure  of  a 
statute  to  designate  a  sum  of  money  as  a  penalty  but  describing  it  as  "a  further 
sum"  or  an  additional  duty  will  not  work  a  statutory  alteration  of  the  nature  of 
the  imposition  and  it  will  be  regarded  as  a  penalty  when  by  its  very  nature  it  is 
a  pcnaJty.'  Rent  reserved  in  advance  to  become  due  and  enforceable  by  dis- 
tress upon  removal  of  goods  from  premises,  or  subletting,  is  not  a  penalty  but 
rent.® 


ment,  is  considered  as  a  penalty,  the  legal 
operation  of  which  is  to  cover  the  damages 
which  the  party,  in  whose  favor  the  stipu- 
lation is  made,  may  have  sustained  from 
the  breach  of  contract  by  the  opposite 
party.'  Tayloe  v,  Sandiford,  7  Wheat.  13, 
5  L.  Ed.  384."  Huntington  v.  Attrill,  146  U. 
S.  657,  666,  36  L.  Ed.  1123.  See,  also,  dis- 
senting opinion  of  Harlan,  J.,  in  Schick  v. 
United  States,  195  U.  S.  65,  76,  49  L.  Ed. 
99. 

Idea  of  punishment. — "The  term  'pen- 
alty' involves  the  idea  of  punishment,  and 
its  character  is  not  changed  by  the  mode 
in  which  it  is  inflicted,  whether  by'  a  civil 
action  or  a  criminal  prosecution."  United 
States  V,  Chouteau,  102  U.  S.  603,  611,  26 
L.  Ed.  246;  United  States  v.  Ulrici,  note, 
.102  U.  S.  612,  26  L.  Ed.  249.  See.  also. 
United  States  v.  Reisinger,  128  U.  S.  398, 
402,  32  L.  Ed.  480;  Schick  v  United  States, 
195  U.  S.  65,  49  L.  Ed.  99. 

Pines. — Fines  are  pecuniary  penalties. 
The  Strathairly,  124  U.  S.  558,  571,  31  L. 
Ed.  580. 

Interest  as  t>eiialty. — A  penalty  in  the 
name  of  interest  should  not  be  inflicted 
upon  the  owners  of  a  mortgage  lien  for 
resisting  claims  which  the  court  has  dis- 
allowed. Thomas  v.  Western  Car  Co.,  149 
U.  S.  95,  116,  37  L.  Ed.  663. 

"A  suit  agains't  a  national  bank  to  re- 
cover back  twice  the  amount  of  interest 
illegally  taken  by  it  is  a  suit  to  recover  a 
penalty  incurred  under  a  law  of  the  United 
States."  Charlotte  Nat.  Bank  v,  Morgan, 
132  U.  S.  141,  144,  33  L.  Ed.  282.  See, 
generally,  the  title  INTEREST,  vol.  7,  p. 
217. 

Commutation  of  toll. — In  1843,  the  legis- 
lature of  Maryland  passed  an  act  imposing 
a  toll  upon  all  passengers  in  mail  coaches, 
and  if  it  were  not  paid,  a  toll  of  one  dollar 
for  each  coach  for  every  time  that  it 
passed  over  the  road.  The  imposition  of 
toll  being  inconsistent  with  the  compact 
made  between  Maryland  and  congress 
and  the  toll  per  coach,  of  one  dollar,  being 
more  properly  a  commutation  of  tolls  than 
a  penalty,  was  therefore  void.  Achison  r. 
Huddleson,  12  How.  293,  13  L.  Ed.  993. 

i.  Delinquency  implied. — Savings  Bank 
V.  Archbeld,  104  U.  §.  708,  710,  26  L.  Ed. 
901. 

8.   United  States  v.  Reisinger,  128  U.  S. 


398,  32  L.  Ed.  48Q;  Schick  v.  United 
States,  195  U.  S.  65,  76,  49  L.  Ed.  99. 

In  §  13  of  the  Revised  Statutes,  provid- 
ing that  the  repeal  of  any  statute  shall  not 
have  the  effect  to  release  or  extinguish 
any  penalty,  forfeiture  of  liability  incurred 
under  such  statute,  unless  it  be  so  pro- 
vided by  the  repealing  act,  the  words 
"penalty,"  "forfeiture,"  "liability,"  and 
"prosecution,"  were  used  by  congress  to 
include  all  forms  of  punishment  for  crime. 
United  States  v.  Reisinger,  128  U.  S.  398, 
403,  32  L.  Ed.  480. 

Application  to  act  of  Jul^r  80th,  1878,  re- 
lating to  offenses  by  pension  attorneys. — 
United  States  v,  Reisinger,  128  U.  S.  398, 
32  L.  Ed.  480. 

4.  Necessity  for  acquisition. — "Forfei- 
ture is  of  that  whifch  a  party  hath,  but  he 
cannot  be  said  to  have  forfeited  what  he 
never  had  acquired,  as  the  title  to  that 
which  he  had  never  acquired  must  always 
have  been  in  the  state  or  in  another  per- 
son." United  States  v.  Castillero,  2  Black 
17,  18,  196,  17  L.  Ed.  360.  See  the  title 
MINES  AND  MINERALS,  vol.  8,  p.  364. 

5.  The  statutory  designation. — H  el  wig 
r.  United  States,  188  U.  S.  605,  612,  47  L. 
Ed.  614.  Compare  post,  "License  and  Tax- 
ation Laws,"  XII. 

6.  Rent  distinguished  from  penalty. — 
Where  a  lease  at  $3,000  a  year,  payable  in 
monthly  installments,  stipulated  that  if 
the  tenant  underlet  or  attempted  to  re- 
move any  of  the  goods  on  the  premises 
without  the  landlord's  consent,  then,  at 
the  sole  option  and  election  of  the  land- 
lord, the  term  should  cease,  and,  moreover, 
in  either  of  said  cases  "one  whole  year's 
rent,  to  wit,  the  rent  of  $3,000  over  and 
above  all  such  rents"  as  have  already  ac- 
crued, shall  be  and  is  hereby  reserved  and 
shall  immediately  accrue  and  become  due 
and  owing,  and  shall  and  may  be  levied 
on  by  distress  and  sale  of  all  such  goods 
as  may  be  found  on  the  premises,  held, — 
in  a  case  where  a  removal  and  consequent 
levy  had  been  made  while  the  lease  had 
yet  more  than  a  year  to  run — ^that  al- 
though the  clause  in  the  lease  was  obscure, 
the  $3,000  was  "rent,"  intended  to  be  se- 
cured in  advance  and  in  a  gross  sum  in- 
stead of  in  the  monthly  shape,  and  was 
not  a  penalty  above  and  independent  of 
the  other  and  usual  rents.  Dermott  v. 
Wallach,  1  Wall.  61,  17  L.  Ed.  680. 
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n.     Penalties  and  Forfeitures  Not  Favored. 

Courts  do  not  favor  forfeitures'^  and  penalties.®  Penal  statutes  are  strictly 
construed,®  but  statutes  imposing  a  penalty  may  sometimes  be  said  to  be  re- 
medial.^^  The  general  rule  is  that  strict  proof  is  required  to  enforce  a  for- 
feiture.^^ Equity  never,  under  any  circumstances,  lends  its  aid  to  enforce  a 
forfeiture  or  penalty,  or  anything  in  the  nature  of  either.^*  Courts  of  law  can- 
not avoid  enforcing  forfeitures  when  the  party  by  whose  default  they  are  in- 
curred cannot  show  some  good  and  suitable  ground  in  the  conduct  of  the  other 
party  on  which  to  base  a  reasonable  excuse  for  the  de  fault.  ^^     Equity  in  some 


7.  Forfeitures  not  favored. — Hartford, 
etc.,  Ins.  Co.  v,  Unsell,  144  U.  S.  439,  449, 
36  L.  Ed.  496;  Insurance  Co.  v,  Eggleston, 
96  U.  S.  572,  577,  24  L.  Ed.  841;  Insurance 
Co.  V.  Norton,  96  U.  S.  234,  242,  24  L.  Ed. 
689;  Henderson  v,  Carbondale  Coal,  etc., 
Co.,  140  U.  S.  25,  33,  35  L.  Ed.  332; 
Wheeler  v.  National  Bank,  96  U.  S.  268, 
270,  24  L.  Ed.  833;  Harrison  v.  Vose,  9 
How.  372,  378,  13  L.  Ed.  179. 

The  law  does  not  favor  forfeitures  and 
in  such  cases  the  court  holds  to  a  rigid 
and  strict  compliance  with  the  law  impos- 
ing the  penahy.  Fowler  v.  Equitable 
Trust  Co.,  141  U.  S.  384,  403,  35  L.  Ed.  786. 

"The  law  leans  strongly  against  for- 
feiture, and  it  is  incumbent  on  the  party 
who  seeks  to  enforce  one,  to  show  plainly 
his  right  to  it."  Philadelphia,  etc.,  R.  Co. 
V.  Howard,  13  How.  307,  340,  14  L.  Ed.  157. 

Forfeitures  are  not  favored  in  the  law. 
Courts  always  incline  against  them.  Mar- 
shall V.  Vicksburg,  15  Wall.  146,  156,  21  L. 
Ed.  121;  Farmers,'  etc.,  Nat.  Bank  v.  Bear- 
ing, 91  U.  S.  29,  35,  23  L.  Ed.  196. 

Forfeitures  are  never  favored.  Equity 
always  leans  against  them  and  only  decrees 
in  their  favor  when  there  is  full,  clear  and 
strict  proof  of  a  legal  right  thereto.  Hen- 
derson V.  Carbondale  Coal,  etc.,  Co.,  140 
U.  S.  25,  33,  35  L.  Ed.  332;  Farnsworth  v, 
Minnesota,  etc.,  R.  Co.,  92  U.  S.  49,  68,  23 
L.   Ed.   530. 

Spirit  of  the  common  law.— A  forfeiture 
will  not  be  enforced  on  principles  which,  if 
not  forbidden  by  the  common  law,  would 
be  utterly  inconsistent  with  its  spirit. 
United  States  v.  Arredondo,  6  Pet  691, 
745,  8  L.  Ed.  647. 

Discharge  of  forfeiture. — "Forfeitures 
are  not  favored  in  the  law.  They  are  often 
the  means  of  great  oppression  and  injus- 
tice. And,  where  adequate  compensation 
can  be  made,  the  law  in  many  cases,  and 
equity  in  all  cases,  discharges  the  for- 
feiture, upon  such  compensation  being 
made."  Insurance  Co.  v,  Norton,  96  U.  S. 
234,  242,  24  L.  Ed.  689. 

Forfeiture  of  grant. — Gonzales  v.  Ross, 
120  U.  S.  605,  30  L.  Ed.  801.  See  the  title 
PUBLIC  LANDS. 

%,  Penalties  not  favored.^ — Greely  v, 
Thompson,  10  How.  225,  241,  13  L.  Ed.  397. 

A  penalty  is  not  to  be  readily  implied, 
and,  on  the  contrary,  a  person  or  corpora- 
tion is  not  to  be  subjected  to  a  penalty 
unless  the  words  of  the  statute  plainly 
impose  it.    Tiffany  v.   National   Bank,   18 


Wall.  409,  410,  21  L.  Ed.  862;  Keppel  v. 
Tiffin  Savings  Bank,  197  U.  S.  356,  362,  49 
L.  Ed.  790.  See  the  title  BANKRUPTCY, 
vol.  2,  p.  882. 

Penalties  are  never  extended  by  implica- 
tion. Unless  expressly  imposed,  they  can- 
not be  enforced.  Elliott  v.  Railroad  Co., 
99  U.  S.  573,  25  L.  Ed.  292.  See,  also, 
Greely  v.  Thompson,  10  How.  225,  238,  13 
L.  Ed.  397. 

9.  Penal  statutes  strictly  construed.— 
Cliquot's  Champagne,  3  Wall.  114,  115,  18 
L.  Ed.  116.  See,  generally,  the  title 
STATUTES. 

10.  Penal  laws. — ^"In  one  sense,  every 
law  imposing  a  penalty  or  forfeiture  may 
be  deemed  a  penal  law.  In  another  sense, 
such  laws  are  often  deemed,  and  truly  re- 
served to  be  called,  remedial.  The  judge 
was  therefore  strictly  accurate,  when  he 
stated  that  'It  must  not  be  understood  that 
every  law  which  imposes  a  penalty  is, 
therefore,  legally  speaking,  a  penal  law, 
that  is,  a  law  which  is  to  be  construed 
with  great  strictness  in  favor  of  the  de- 
fendant. Laws  enacted  for  the  prevention 
of  fraud,  for  the  suppression  of  a  public 
wrong,  or  to  eflfect  a  public  good,  are  not, 
in  the  strict  sense,  penal  acts,  although 
they  may  inflict  a  penalty  for  violating 
them.'  And  he  added,  'It  is  in  this  light  I 
view  the  revenue  laws,  and  I  would  con- 
strue them  so  as  most  effectually  to  ac- 
complish the  intention  of  the  legislature 
in  passing  them.' "  Taylor  v.  United  States, 
3  How.  197,  210,  11  L.  Ed.  559.  See  the 
title  REVENUE  LAWS. 

11.  Convincing  proof. — "Since  the  courts 
uniformly  incline  against  the  declaration 
of  a  forfeiture,  the  party  seeking  such 
declaration  should  be  held  to  make  con- 
vincing proof  of  every  fact  essential  to 
forfeiture."  Wheeler  v.  National  Bank,  96 
U.  S.  268,  270,  24  L.  Ed.  833. 

12.  Enforcement  in  equity. — Marshall  v. 
Vicksburg,  15  Wall.  146,  149,  21  L.  Ed.  121. 
See,  also,  Stevens  v.  Gladding,  17  How. 
447,  15  L.  Ed.  155. 

A  court  of  equity  abhors  forfeitures,  and 
will  not  lend  its  aid  to  enforce  them.  Mar- 
shall V.  Vicksburg,  15  Wall.  146,  21  L.  Ed. 
121;  Jones  v.  Guaranty,  etc.,  Co.,  101  U.  S. 
622,  628,  25  L.  Ed.  1030. 

A  court  of  chancery  is  not  the  proper 
tribunal  to  enforce  a  forfeiture;  the  remedy 
for  the  same  being  at  law.  Horsburg  v. 
Baker,  1  Pet.  232,  7  L.  Ed.  125. 

13.  Enforcement  at  law. — Hartford,  etc.. 
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cases  will  relieve  against  forfeiture. ^^  It  seems  admiralty  may  also  grant  relief 
against  penalties  in  the  administration  of  equitable  principles.^^  Equity  will 
not,  in  order  to  relieve  against  a  penalty,  run  directly  contrary  to  statutory  re- 
quirements. ^^ 


Ins.  Co.  V.  Unsell,  144  U.  S.  439,  450,  36  L. 
Ed.  496;  Thompson  v.  Insurance  Co.,  104 
U.  S.  252,  26  L.  Ed.  765.  See,  also, 
Phcenix  Ins.  Co.  v.  Doster,  106  U.  S.  30, 
27   L.  Ed.  65. 

14.  Refief  against  forfeiture. —/'The 
ground,  nature,  and  limits  of  the  jurisdiction 
of  courts  of  equity  to  relieve  against  pen- 
alties in  such  instruments  is  well  stated 
by  Mr.  Jusfice  Story,  in  this  language: 
'In  short,  the  general  principle  now 
adopted  is  that,  wherever  a  penalty  is  in- 
serted merely  to  secure  the  performance 
or  enjoyment  of  a  collateral  object,  the 
latter  is  considered  as  the  principal  intent 
of  the  instrument,  and  the  penalty  is 
deemed  only  as  accessory,  and,  therefore,  as 
intended  only  to  secure  the  due  perform- 
ance thereof  or  the  damage  really  incurred 
by  the  nonperformance.  In  every  such  case 
the  true  test  generally,  if  not  universally, 
by  which  to  ascertain  whether  relief  can 
or  cannot  be  had  in  equity,  is  to  consider 
whether  compensation  can  be  made  or  not. 
If  it  cannot  be  made,  then  courts  of  equity 
will  not  interfere.  If  it  can  be  made,  then^ 
if  the  penalty  is  to  secure  the  mere  pay- 
ment of  money,  courts  of  equity  will  re- 
lieve the  party,  upon  paying  the  principal 
and  interest.  If  it  is  to  secure  the  per- 
formance of  some  collateral  act  or  under- 
taking, then  courts  of  equity  will  retain 
the  bill,  and  will  direct  an  issue  of  quan- 
tum damnifitratus;  and  when  the  amount 
of  damages  is  ascertained  by  a  jury,  upon 
the  trial  of  such  an  issue,  they  will  grant 
relief  upon  the  payment  of  such  damages.' 
Stor/s  Eq.  Jur.,  §  1314."  Clark  v.  Barn- 
ard, 108  U.  S.  436,  455,  27  L.  Ed.  780; 
Klein  v.  Insurance  Co.,  104  U.  S.  88,  26 
L.  Ed.  662. 

It  has  been  uniformally  held,  in  cases 
too  numerous  for  citation,  that  courts  of 
equity  will  not  interfere  in  cases  of  for- 
feiture for  the  breach  of  covenants  and 
conditions  where  there  cannot  be  any  just 
compensation  decreed  for  the  breach;  for, 
as  was  said  by  Lord  Chancellor  Maccles- 
field, in  Peachy  v.  Duke  of  Somerset,  1 
Strange,  447;  S.  C.  Prec.  Ch.  568,  2  Eq. 
Ca.  Abr.  227,  ''it  is  the  recompense  that 
gives  this  court  a  handle  to  grant  relief." 
Clark  V.  Barnard,  108  U.  S.  436,  456,  27  L. 
Ed,  780. 

"Though  a  court  of  law  must  decide  ac- 
cording to  the  legal  construction  of  the 
condition,  and  call  on  the  party  for  a  strict 
performance,  yet  a  court  of  equity,  acting 
on  more  liberal  principles,  will  soften 
the  rigor  of  law,  and  though  the  party  can- 
ilbt  show  a  legal  compliance  with  the  condi- 
tion, if  he  can  do  it  cy  pres,  they  will  pro- 
tect and  save  him  from  forfeiture.  4  Dall. 
203,  2  Fonb.  217-18,  220;  1  Vern.  224-5;  2 
Ibid.   267,   and   note."     United   States   v. 


Arredondo,  6  Pet.  691,  745,  8  L.  Ed.  547. 

"In  considering  this  subject  two  propo- 
sitions are  obvious:  First,  where  the  for- 
feiture from  which  relief  is  sought  has 
been  occasioned  by  the  gross  negligence 
of  the  person  claiming  to  be  relieved,  the 
default  so  occasioned  is  not  one  brought 
about  by  accident  or  mistake;  and,  sec- 
ond, that  even  where  accident  or  mistake 
has  been  shown,  especially  in  the  absence 
of  culpability  or  fraud  on  the  part  of  the 
other  party,  a  court  of  equity  will  Jiot 
grant  relief  from  the  forfeiture,  unless  it 
can  be  done  with  justice  to  that  party." 
Kann  v.  King,  204  U.  S.  43,  57,  51  L.  Ed. 
360.  See  the  title  LANDLORD  AND 
TENANT,  vol.  7,  p.  827. 

Reverter  to  original  rights. — "Where  a 
certain  sum  of  money  is  due,  and  the  cred- 
itor enters  into  arrangements  with  his 
debtor  to  take  a  lesser  sum,  provided  that 
sum  is  secured  in  a  certain  way  and  paid 
at  a  certain  day,  but  if  any  of  the  stipu- 
lations of  the  arrangement  are  not  per- 
formed as  agreed  upon,  the  creditor  is  to 
be  entitled  to  recover  the  whole  of  the 
original  debt,  such  remitter  to  his  original 
rights  does  not  constitute  a  penalty,  and 
equity  will  not  ■  interfere  to  prevent  its 
observance."  United  States  Mortgage  Co. 
z/.Sperry,  138  U.  S.  313,  348,  34  L.  Ed. 
969.  See  the  title  MORTGAGES  AND 
DEEDS  OF  TRUST,  vol.  8,  p.  452. 

Dismissal  of  bill. — A  bill  had  been  filed 
originally  for  discovery,  and  afterwards  be- 
came a  bill  for  relief;  the  relief  prayer  for 
was  a  forfeiture,  which  might  be  enforced 
at  law;  under  such  circumstances,  it  was 
proper  to  dismiss  the  bill,  so  far  as  it 
sought  for  relief  against  the  forfeiture; 
but  the  dismissal  should  have  been  with- 
out prejudice  to  the  legal  rights  of  the 
parties,  as  absolute  dismissal  might  be  con- 
sidered as  a  decree  against  the  title  the 
plaintiff  claimed,  and  which,  by  the  bill 
and  the  evidence  obtained  under  it,  he 
sought  to  establish.  Horsburg  v.  Baker, 
1    Pet.    232,    7    L.    Ed.    125. 

15.  Relief  against  forfeiture  in  admir- 
alty.—Watts  V,  Camors,  115  U.  S.  353,  29 
L.  Ed.  406.  See  the  title  ADMIRALTY, 
vol.  1,  p.  147. 

16.  Relief  against  statutory  penalty. — 
Where  it  was  the  intention  of  congress  to 
provide  a  specific  penalty  for  failure  to 
comply  with  a  statute,  it  is  not  within  the 
province  of  courts  of  equity  to  mitigrate 
the  harshness  of  penalties  or  forfeitures, 
for  such  relief  would  run  directly  counter 
to  the  statutory  requirements.  United 
States  V.  Dieckerhoff,  202  U.  S.  302,  50  L. 
Ed.  1041.  See  the  title  REVENUE 
LAWS. 

"Where  any  penalty  or  forfeiture  is  im- 
posed by  statute  upon  the  doing  or  omis- 


Digitized  by 


Google 


362 


PENALTIES  AND  FORPBITURBS. 


m.   Penalties  in  the  District  of  Columbia. 

The  levy  court  of  Washington  county  are  not  entitled  to  one-half  of  all  the 
fines,  penalties  and  forfeitures  imposed  by  the  circuit  court  in  cases  of  common 
law,  and  under  the  acts  of  congress,  as  well  as  the  acts  of  assembly  of  Mary- 
land, adopted  by  congress  as  the  law  of  the  District  of  Columbia.^^ 

IV.  Sale  of  Intoxicating  Liquors  to  Indians. 

The  act  of  30th  of  March,  1802,  having  described  what  should  be  considered 
as  the  Indian  country  at  that  time,  as  well  as  at  any  future  time,  when  pur- 
chase of  territory  should  be  made  of  the  Indians,  the  carrying  of  spiritous 
liquors  into  a  territory  so  purchased,  after  March  1802,  although  the  same 
should  be,  at  the  time,  frequented  and  inhabited  exclusively  by  Indians,  would 
not  to  be  an  offense  within  the  meaning  of  the  before-mentioned  act  t)f  congress, 
so  as  to  subject  the  goods  of  the  trader,  found  in  company  with  those  liquors,  to 
seizure  and  forfeiture.^® 

V.    Necessity  for  Consent  to  Act  to  Incur  Forfeiture. 

The  owner  of  goods  cannot  forfeit  them,  by  an  act  done  without  his  consent 
or  connivance,  or  that  of  some  person  employed  or  trusted  by  him.^® 

VI.  Forfeitures  of  Estates. 

The  provision  of  a  federal  statute  that  the  act  should  not  be  construed  to  work 
a  forfeiture  of  the  real  estate  of  the  offender  beyond  his  natural  life,  has  been 
said  not  to  apply  to  confiscation  of  enemies'  property  under  the  law  of  nations.^*' 


sion  of  a  certain  act,  there  courts  of  equity 
will  not  interfere  to  mitigate  the  penalty 
or  forfeiture,  if  incurred,  for  it  would  be 
in  contravention  of  the  direct  expression 
of  the  legislative  will.  Story's  Eq.  Jur.,  § 
1326."  Clark  V.  Barnard,  108  U.  S.  436, 
457,  27  L.  Ed.  780. 

Forfeiture  to  secure  coniideration  of 
public  works. — "But  it  is  said  that  pro- 
visions for  forfeiture  are  regarded  with 
disfavor  and  construed  with  strickness, 
and  that  courts  of  equity  will  lean  against 
their  enforcement.  This,  as  a  general 
rule,  is  true  when  applied  to  cases  of  con- 
tract, and  the  forfeiture  relates  to  a  matter 
admitting  of  compensation  or  restoration; 
but  there  can  be  no  leaning  of  the  court 
against  a  forfeiture  which  is  intended  to 
secure  the  construction  of  a  work,  in  which 
the  public  is  interested,  where  compensa- 
tion cannot  be  made  for  the  default  of  the 
party,  nor  where  the  forfeiture  is  imposed 
by  positive  law.  'Where  any  penalty  or 
forfeiture,'  says  Mr.  Justice  Story,  'is  im- 
posed by  statute  upon  the  doing  or  omission 
of  a  certain  act,  there  courts  of  equity  will 
not  interfere  to  mitigate  the  penalty  or 
forfeiture,  if  incurred;  for  it  would  be  in. 
contravention  of  the  direct  expression  ot 
the  legislative  will.'  Stor/s  Eq.  Jur.,  § 
1326.  The  same  doctrine  is  asserted  in  the 
case  of  Peachy  v.  Duke  of  Somerset,  re- 
ported in  1st  Strange,  and  that  of  Keat- 
mg  V.  Sparrow,  reported  in  1st.  Ball  & 
Beatty.  In  the  first  case.  Lord  Maccles- 
field said  that  'cases  of  agreement  and  con- 
ditions of  the  party  and  of  the  laws  are 
certainly  to  be  distinguished.  You  can 
never  say  that  the  law  has  determined 
hardly;  but  you  may  that  the  party  has 
made  a  hard  bargain.'    In  the  second  case. 


Lord  Manners,  referring  to  this  languagt 
and  taking  the  principle  from  it,  said  that 
'it  is  manifest,  that,  in  cases  of  mere  con- 
tract between  parties,  this  court  will  re- 
lieve when  compensation  can  be  given; 
but  against  the  provisions  of  a  statute  no 
relief  can  be  g^iven.' "  Farnsworth  tr.  Min- 
nesota, etc.,  R.  Co.,  92  U.  S.  49,  68,  23  L. 
Ed.    530. 

Where  a  grant  of  land  and  connected 
franchises  is  made  to  a  corporation  for 
the  construction  of  a  railroad  by  a  statute, 
which  provides  for  their  forfeiture  upon 
failure  to  perform  the  work  within  a  prc- 
scHbed  time,  the  forfeiture  may  be  de- 
clared by  legislative  act  without  judicial 
proceedings  to  ascertain  and  determine 
the  failure  of  the  grantee.  Any  public  as- 
sertion by  legislative  act  of  the  owner- 
ship of  the  state  after  the  default  of  the 
grantee — such  as  an  act  resuming  control 
of  the  road  and  franchises,  and  appropri- 
ating them  to  particular  uses,  or  granting 
them  to  another  corporation  to  perform 
the  work — ^is  equally  eflFective  and  opera- 
tive. Farnsworth  v.  Minnesota,  etc.,  R. 
Co.,  92  U.  S.  49,  23  L.  Ed.  530.  See,  gen- 
erally, the  title   RAILROADS. 

17.  Levy  court  of  Washington  county.— 
Levy  Court  v.  Ringgold,  5  Pet  451.  8  L. 
Ed.   188. 

18.  Sale  to  Indians. — American  Fur  Co. 
V,  United  States,  2  Pet.  358,  7  L.  Ed.  450. 
See,  generally,  the  titles  INDIANS.  voL 
6,  p.  906;  INTOXICATING  LIQUORS, 
vol.  7,  p.  518. 

19.  Necessity  for  consent — Peisch  v» 
Ware,  4  Cranch  347,  2  L.  Ed.  643. 

90.  Forfeiture  of  esutes.— The  act  of 
July  17.  1862,  i>rovided  for  the  suppres- 
sion of  insurrection,  punishment  of  treason 
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Vn.    forfeiture  of  Thing  with  or  in  Respect  to  Which  Offence  Is  Com- 
mitted. 

To  inflict  a  forfeiture  of  the  thing,  in  respect  to  which  an  offense  is  com- 
mitted, or  because  it  is  the  instrunuent  of  the  offense,  is  within  established  prin- 
ciples of  legislation.  In  such  cases  the  offense  is  primarily  attached  to  the  thing ; 
ally  forfeited,  and  was  seized  as  forfeited.^ 

Vm.    Seizure  and  Condemnation  for  Forfeiture. 

At  conunon  law,  any  person  may,  at  his  peril,  seize  for  a  forfeiture  to  the 
goveiaiment,  and  if  the  government  adopt  his  seizure,  and  the  property  is  con- 
demned, he  is  justified.  By  the  act  of  the  18th  of  February,  1793,  §  27,.  officers 
of  the  revenue  are  authorized  to  make  seizures  of  any  ship  or  goods,  for  any 
breach  of  the  laws  of  the  United  States.22  Any  citizen  may  seize  any  property 
forfeited  to  the  use  of  the  government,  either  by  the  municipal  law,  or  as  prize 
of  war,  in  order  to  enforce  the  forfeiture,  and  it  depends  upon  the  government, 
whether  it  will  act  upon  the  seizure;  if  it  proceed  to  enforce  the  forfeiture  by 
legal  process,  this  is  a  sufficient  confirmation  of  the  seizure.^  A  forfeiture  in- 
curred under  a  penal  statute,  temporary  in  its  terms,  cannot  be  enforced  after 
the  statute  has  expired,  and  a  repeal  of  a  penal  statute  has  the  same  effect,  un- 
less the  repealing  law  contains  a  saving  clause  as  to  pending  prosecutions.**    A 


and  rebellion,  seizure  and  •confiscation  of 
the  property  of  the  participants  and  for 
other  purposes;  but  provided  that  no  pun- 
ishment or  proceedings  under  the  act 
should  be  construed  to  work  a  forfeiture 
of  the  real  estate  of  the  offender  beyond 
his  natural  life.  It  was  said  in  the  dissent- 
ing opinion  that  the  terms  "forfeiture"  of 
the  estate  of  the  "owner"  have  no  appli- 
cation to  the  confiscation  of  enemies'  prop- 
erty under  the  law  of  nations;  that  they 
are  strictly  and  exclusively  applicable  to 
punishment  for  crime.  Miller  v.  United 
States,  11  Wall.  268,  320,  20  L.  Ed.  135, 
dissenting  opinion  of  Judge  Field.  See, 
generally,  the  titles  ABANDONED  AND 
CAPTURED  PROPERTY^  vol.  1,  p.  1; 
REVENUE  LAWS;  STAGES;  TREA- 
SON; WAR. 

21.  Forfeiture  of  the  thing. — Smith  v: 
Maryland,  18  How.  71,  75,  15  L.  Ed.  269; 
Harmony  v.  United  States,  2  How.  210, 
233,  11  L.  Ed.  239;  The  Palmyra,  12 
Wheat.  1,  6  L.  Ed.  531.  See,  also,  Reagan 
r.  United  States,  157  U.  S.  301,  304,  39  L. 
Ed.  709;  United  States  v.  Grundy,  3  Cranch 
337,  2   L.    Ed.    459. 

Thus  a  forfeiture  of  a  vessel  on  account 
of  the  misconduct  of  those  on  board  may 
be  inflicted.  Smith  v,  Maryland,  18  How.  ^ 
71,  75,  15  L.  Ed.  269;  Harmony  v.  United  * 
States,  2  How.  210,  233,  234,  11  L.  Ed. 
239;  The  Palmyra,  12  Wheat.  1,  6  L.  Ed, 
531. 

28.  Seizure  and  condemnatioii. — Gelston 
V.  Hoyt,  3  Wheat.  246,  4  L.  Ed.  381.  See 
the  titles  ABANDONED  AND  CAP- 
TURED PROPERTY,  vol.  1,  p.  1; 
PRIZE;  REVENUE  LAWS;  STATES; 
TREASON;  WAR. 

"But  the  objection  itself  has  no  just 
foundation  in  law.  At  the  common  law 
iny  person  may,  at  his  peril,  seize  for  a 
forfeiture  to  the  government,  and,  if  the 


government  adopts  his  seizure,  and  in- 
stitutes proceedings  to  enforce  the  forfei- 
ture, and  the  property  is  condemned,  he 
will  be  completely  justified.  So  that  it 
is  wholly  immaterial  in  such  a  case  who 
makes,  the  seizure,  or  whether  it  is  ir- 
regularly made  or  not,  or  whether  the 
cause  assigned  originally  for  the  seizure 
be  that  for  which  the  condemnation  takes 
place,  provided  the  adjudication  is  for  a 
sufficient  cause.  This  doctrine  was  fully 
recognized  by  this  court  in  Gelston  v, 
Hoyt,  3  Wheat.  246,  247,  310,  4  L.  Ed. 
381,  and  in  Wood  v.  United  States,  16 
Pet.  342,  358,  10  L.  Ed.  987.  And 
from  these  decisions  we  feel  not  the 
slightest  inclination  to  depart."  Taylor  v. 
United  States,  3  How.  197,  205,  11  L.  Ed. 
559. 

American  ships  ofTendincr  against  our 
own  laws  may  be  seized  upon  the  ocean 
and  foreign  ships  thus  offending  within 
our  territorial  jurisdiction  may  be  pursued 
and  seized  upon  the  ocean  and  brought 
into  our  ports  for  adjudication,  but  in 
such  cases  the  party  seizes  at  his  peril 
and  is  liable  to  costs  and  damages  if  he 
fail  to  establish  the  forfeiture.  The  Mari- 
anna  Flora,  11  Wheat.  1,  6  L.  Ed.  405.  See 
the  title  PRIZE. 

28.  Confinnation  by  government — The 
Caledonian,  4  Wheat.  100,  4  L.  Ed.  523. 

84.  Expiration  of  statute.— The  Reform, 
3  Wall.  617,  629,  18  L.  Ed.  105. 

A  vessel  having  violated  a  law  of  the 
United  States,  cannot  be  seized  for  such 
violation,  after  the  law  has  expired,  un- 
less some  specialprovision  be  made  there- 
for by  statute.  The  Ship  Helen,  6  Cranch 
203,  3  L.  Ed.  199. 

No  sentence  of  condemnation  can  be 
affirmed,  if  the  law  under  which  the 
forfeiture  accrued  has  expired,  although  a 
condemnation  and  sale  had   taken  place. 
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sale  of  goods  is  not  always  avoided  by  a  forfeiture.**  A  plea,  alleging  a  seizure 
for  a  forfeiture,  as  a  justification,  should  not  only  state  the  facts  relied  on  to  es- 
tablish the  forfeiture,  but  aver  that  thereby  the  property  becamie  and  was  actu- 
ally forfeited,  and  was  seized  as  forfeited.^ 

IX.  Power  to  Impose,  Enforce  and  Dispose  of  Penalties  and  Forfeitures. 

"The  power  of  the  state  to  impose'  fines  and  penalties  for  a  violation  of  its 
statutory  requirements  is  coeval  with  government;  and  the  mode  in  which  they 
shall  be  enforced,  whether  at  the  suit  of  a  private  party,  or  at  the  suit  of  the 
public,  and  what  disposition  shall  be  made  of  the  amounts  collected,  are  merely 
matters  of  legislative  discretion."*? 

X.    Remission  of  Penalty  or  Forfeiture. 

A.  By  Legislature. — ^A  clause  of  forfeiture  in  a  law  is  to  be  construed  dif- 
ferently from  a  similar  clause  in  an  engagement  between  individuals.  A  leg- 
islature can  impose  it  as  a  punishment,  but  individuals  can  only  make  it  a  mat- 
ter of  contract.  Being  a  penalty  imposed  by  law,  the  legislature  had  a  right 
to  remit  it.^^ 

B.  By  Secretary  of  the  Treasury. — See  the  title  Revenue  Laws. 


and  the  money  had  been  paid  over  to  the 
United  States,  before  the  expiration  of  the 
law.  -  The  federal  supreme  court,  in  re- 
versing the  sentence,  will  not  order  the 
money  to  be  repaid,  but  will  award  resti- 
tution of  the  property,  as  if^  no  sale  had 
been  made. 
L.-  Ed.  239. 


or 
Phe 


been  made.  The  Rachel,  6  Cranch  329,  3 


85.  Sale  of  goods. — When  property  was 
seized  as  forfeited  on  the  grounds  that  it 
was  the  property  of  an  enemy,  it  was  held 
that  a  bona  fide  sale  to  a  citizen  during 
the  occupation  of  the  enemy  was  valid  as 
against  the  forfeiture,  even  though  the 
sale  was  on  credit  and  though  there  was 
a  condition  that  if  the  property  was  de- 
stroyed or  taken  by  the  enertiy  the  contract 
should  be  null  and  void.  Wilcox  v.  Henry, 
1  Dall.  69,  1  L.  Ed.  41.  See  the  title 
SALES. 

26.  Plea  alleging  seizure  for  forfeiture. 
— Gelston  v,  Hoyt,  3  Wheat.  246,  4  L.  Ed. 
381. 

27.  Legislative  discretion. — Missouri 
Pac.  R.  Co.  V.  Humes,  115  U.  S.  612,  523, 
29  L.  Ed.  463.  See,  generally,  the  title 
CONSTITUTIONAL  LAW,  vol.  4,  p.  l. 

2a.  By  legislature. — Maryland  v.  Balti- 
more, etc.,  R.  Co.,  3  How.  534,  11  L,  Ed. 
714. 

"Undoubtedly,  in  the  case  of  individuals, 
the  word  forfeit  is  construed  to  be  the 
language  of  contract,  because  contract  is 
the  only  mode  in  which  one  person  can 
become  liable  to  pav  a  penalty  to  an- 
other for  a  breach  of  duty,  or  the  failure 
to  perform  an  obligation.  In  legislative 
proceedings,  however,  the  construction  is 
otherwise,  and  a  forfeiture  is  always  to 
be  regarded  as  a  punishment  inflicted  for 
a  violation  of  some  duty  enjoined  upon  the 
party  by  law;  and  such,  very  clearly, 
is  the  meaning  of  the  word  in  the  act  in 
question.  In  this  aspect  of  the  case,  and 
upon  this  construction  of  the  act  of  as- 
sembly, we  do  not  understand  that  the 
right  of  the  state  to  release  it  is  disputed. 


Certainly  the  power  to  do  so  is  too  well 
settled  to  admit  of  controversy.  The  re- 
peal of  the  law  imposing  the  penalty  is 
of  itself  a  remission.  1  Cranch  104;  5  Id. 
281;  6  Id.  203,  329.  And  in  the  case  of  the 
United  States  v.  Morris,  10  Wheat.  246, 
287,  6  L.  Ed.  314,  this  court  held,  that 
congress  had  clearly  the  power  to  au- 
thorize the  secretary  of  the  treasury  to 
remit  any  penalty  or  forfeiture  incurred 
by  the  breach  of  the  revenue  laws,  cither 
before  or  after  judgment;  and  if  remitted 
before  the  money  was  actually  paid,  it 
embraced  the  shares  given  by  law  in  such 
cases  to  the  officers  of  the  customs,  as 
well  as  the  shares  of  the  United  States. 
The  right  to  remit  a  penalty  like  thib 
stands  upon  the  same  principles."  Mary- 
land V.  Baltimore,  etc.,  R.  Co.,  3  How. 
534.   552,   11   L.   Ed.   714. 

The  state  of  Maryland,  in  1836,  passed 
a  law  directing  a  subscription  of  $3,000,000 
to  be  made  to  the  capital  stock  of  the 
Baltimore  and  Ohio  Railroad  Company, 
with  the  following  proviso,  "That  if  the 
said  company  shall  not  locate  the  said 
road  in  the  manner  provided  for  in  this 
act,  then,  and  in  that  case,  they  shall 
forfeit  $1,000,000  to  the  state  of  Maryland 
for  the  use  of  Washington  county."  It 
was  a  penalty,  inflicted  upon  the  company 
as  a  punishment  for  disobeying  the  law; 
•and  the  assent  of  the  company  to  it,  as 
a  supplemental  charter,  is  not  suflicient 
to  deprive  it  of  the  character  of  a  pen- 
alty. In  March,  1841,  the  state  passed 
another  act  repealing  so  much  of  the 
prior  act  as  made  it  the  duty  of  the  com- 
pany to  construct  the  road  by  the  route 
therein  prescribed,  remitting  and  releas- 
ing the  penalty,  and  directing  the  discon- 
tinuance of  any  suit  brought  to  recover 
the  same.  The  proviso  was  a  measure  of 
state  policy,  which  it  had  a  right  to 
change,  if  the  policy  was  afterwards  dis- 
covered to  be  erroneous,  and  neither  the 
commissioners,  nor  the  county,  nor  any 
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XI.    Penalties  and  Forfeitures  under  Contracts. 

Where  a  penalty  or  a  forfeiture  is  inserted  in  a  contract  merely  to  secure  the 
performance  or  enjoyment  of  a  collateral  object,  the  latter  is  considered  as  the 
principal  intent  of  the  instrument,  and  the  penalty  is  deemed  only  as  acces- 
sory. ^^  There  is  a  wide  difference  both  in  fact  and  in  law,  between  indemnity 
and  forfeiture*^  The  distinction  between  penalties  and  liquidation  damages 
will  be  found  in  the  title  Damages,  vol.  5,  p.  176. 

Where  a  contract  between  the  parties  contained  a  stipulation  that 
the  payment  of  the  purchase  money  of  the  property  should  be  secured  by  the 
execution  of  a  deed  of  trust  on  the  whole  amount  of  a  claim  the  purchaser  had 
on  the  United  States,  the  penalty  which  was  to  be  paid  on  the  nonperformance 
of  the  contract,  being  substituted  for  the  purchase  money,  it  should  retain  the 
same  protection.*! 

Xn.   License  and  Taxation  Laws. 

WTiere  the  sum  demanded  by  a  state  statute  for  a  license  is  a  tax,  the  pro- 
vision for  the  punishment  of  one  who  pursues  his  profession  without  a  license 
is  a  part  of  the  revenue  system  of  the  state,  and  is  a  means  merely  of  en- 
forcing payment  of  the  tax  itself,  or  of  a  penalty  for  not  paying  it.  It  is  legally 
equivalent  to  a  civil  action  of  debt  upon  the  statute,  and  its  substantial  character 
is  not  changed  by  calling  the  default  a  misdemeanor,  and  providing  for  its 
prosecution  by  in  formation  .32  A  state  statute  is  not  void,  which,  for  the  pur- 
poses of  taxation,  requires,  under  a  penalty  for  his  neglect  or  refusal,  the  cashier 
of  each  national  bank  within  the  state  to  transmit,  on  or  before  the  fifteenth 
day  of  April  in  each  year,  to  the  clerks  of  the  several  towns  in  the  state  in 
which  any  stock  or  share  holders  of  such  bank  shall  reside,  a  true  list  of  the 
names  of  such  stock  or  share  holders  on  the  books  of  such  bank,  together  with 
the  amount  of  money  actually  paid  in  on  each  share  on  the  first  day  of  that 
month.** 

Statutory  Designation. — The  fact  that  a  statute  denominates  an  assess- 
ment a  "tax"  and  provides  proceedings  appropriate  for  the  collection  of  a  tax, 
but  not  for  the  enforcement  of  a  penalty,  and  does  not  contemplate  a  criminal 
proceeding,  should  be  given  effect.** 

one  of  its  citizens  acquired  any  separate  TION.  See,  also,  post,  "Nature  of  Pro- 
of private  interest  under  it,  which  could  ceedings,"  XIV,  B. 

be  maintained  in  a  court  of  justice.   Mary-  33.   Validity  of  statute. — Waite  v.  Dow- 
land  V.  Baltimore,  etc.,  R.  Co.,  3  How.  534,  ley,  94  U.  S.  527,  27  L.  Ed.  181. 
11  L.  Ed.  714.  34.    "It  is   not  easy  to   draw  an   exact 

29.  Performance  of  collateral  object —  line  of  demarkation  between  a  tax  and  a 
Klein  v.  Insurance  Co.,  104  U.  S.  88,  90,  penalty,  but  in  view  of  the  fact  that  the 
26  L.  Ed.  662;  Clark  v.  Barnard,  108  U.  statute  denominates  the  assessment  a  'tax,' 
S.  436,  455,  27  L.  Ed.  780.  and  provides  proceedings  appropriate  for 

30.  Indemnity    and    forfeitures    distills  the  collection  of  a  tax,  but  not  for  the  en- 
guished. — Philadelphia,     etc.,     R.     Co.     v,  forcement  of  a  penalty,  and  does  not  con- 
Howard,  13  How.  307,  342,  14  L.  Ed.  157.  template  a  criminal  prosecution,  we  can- 
Where  the  contract  authorized  the  com-  not  go  far  afield  in   treating  it  as  a  tax 

pany  to  retain  fifteen  per  cent  of  the  earn-  rather  than  a  penalty.  Section  5006  does 
ings  of  the  contractor,  this  was  by  way  of  indeed  impose  a  penalty,  but  §  5007  im- 
indemnity,  and  not  forfeiture;  and  they  poses  a  tax,  with  an  additional  provision 
were  bound  to  pay  it  over,  unless  the  jury  that  the  payment  of  the  tax  shall  not  ab- 
should  be  satisfied  that  the  company  had  solve  the  party  from  the  penalty.  It 
sustained  an  equivalent  amount  of  damage  would  be  a  distortion  of  the  words  em- 
by  the  default,  negligence,  or  misconduct  ployed  to  speak  of  §  6007  as  imposing  an 
of  the  contractor.  Philadelphia,  etc.,  R.  additional  penalty.  The  act  itself  pro- 
Co.  V.  Howard,  13  How.  307,  308,  14  L.  Ed.  vides  in  terms  that  such  tax  shall  be  an 
157.                     ,  addition  to  all  other  taxes  and  penalties, 

31.  Penalties  substituted  for  purchase  and  elaborate  provision  is  made  for  its 
money. — Cathcart  v.  Robinson,  6  Pet.  264,  enforcement.  The  mere  fact  that  the 
8  L.  Ed.  120.  charge,   whatever   it   may   be,   is   made   a 

82.    Royall   v.   Virginia,   116   U.    S.   572,      lien  upon  the  real  estate  and  a  personal 
583,  29   L.   Ed.   735.     See,   gencrallys   the      claim  against  the  landlord  indicates  that 
titles  LICENSES,  vol.  7,  p.  869;  TAX  A-      it  is  the  nature  of  a  tax  rather  than  a  pen- 
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Xm.   Time  and  Effect  of  Forfeiture. 

In  all  forfeitures  accruing  at  common  law,  nothing  vests  in  the  government, 
until  some  legal  step  shall  be  taken  for  the  assertion  of  its  right,  after  which, 
for  any  purposes,  the  doctrine  of  relation  carries  back  the  title  to  the  commis- 
sion of  the  offense.®^  The  general  rule  at  common  law  was  that  forfeitures  did 
not  attach  where  the  proceeding  was  in  rem  until  the  offender  was  convicted.** 
Where  a  forfeiture  is  given  by  a  statute,  the  rules  of  the  common  law  may  be 
dispensed  with,  and  the  thing  forfeited  may  either  vest  immediately,  or  on  the 
performance  of  some  particular  act,  as  shall  be  the  will  of  the  legislature.  This 
must  depend  upon  the  construction  of  the  statute.*^ 


alty."  Hodge  v.  Muscatine  County,  196 
U.  S.  276,  279,  49  L.  Ed.  477.  See  ante, 
"Definition,"  I.  See,  generally,  the  title 
TAXATION. 

35.  At  common  law. — United  States  v. 
Grundy,  3  Cranch  337,  351,  2  L.  Ed.  459. 

Compare  the  following  quotation. — 
"By  the  common  law  of  England,  even 
in  the  case  of  the  forfeiture  of  all  the 
real  and  personal  estate  of  an  offender, 
while  the  forfeiture  of  his  ^oods  and  chat- 
tels was  only  upon  conviction  and  had  no 
relation  backwards,  the  forfeiture  of  his 
lands  had  relation  to  the  time  of  the  of- 
fence committed,  so  as  to  avoid  all  sub- 
sequent sales  and  incumbrances.  4  61. 
Com.  387."  United  States  v.  Stowell,  133 
U.  S.  1,  18,  33  L.  Ed.  555. 

86.  Conviction  of  offender.-— "Forfei- 
tures, in  many  cases  of  felony,  did  not 
attach  at  common  law  where  the  proceed- 
ing was  in  rem  until  the  offender  was  con- 
victed, as  the  crown,  Judge  Story  says, 
had  no  right  to  the  goods  and  chattels  of 
the  felon,  without  producing  the  record 
of  his  conviction ;  but  that  rule,  as  the  same 
learned  magistrate  says,  was  never  ap- 
plied to  seizures  and  forfeitures  created 
by  statute  in  rem,  cognizable  on  the  rev- 
enue side  of  the  exchequer  court,  for  the 
reason  that  the  thing  in  such  a  case  is 
primarily  considered  as  the  offender,  or 
rather  that  the  offense  is  attached  pri- 
marily to  the  thing,  whether  the  offense  be 
malum  prohibitum  or  malum  in  se;  and 
he  adds  that  the  same  principles  apply  to 
proceedings  in  rem  in  the  admiralty.  The 
Palmyra,  12  Wheat.  1,  6  L.  Ed.  531."  Dob- 
bins's  Distillery  v.  United  States,  96  U. 
S.   395,   399,  24   L.   Ed.   637. 

"Cases  arise,  undoubtedly,  where  the 
judgment  of  forfeiture  necessarily  carries 
with  it,  and  as  part  of  the  sentence,  a 
conviction  and  judgment  against  the  per- 
son for  the  crime  committed;  and  in  that 
state  of  the  pleadings  it  is  clear  that  the 
proceeding  is  one  of  a  criminal  character; 
but  where  the  information,  as  in  this  case, 
does  not  involve  the  personal  conviction 
of  the  wrongdoer  for  the  offense  charged, 
the  remedy  of  forfeiture  claimed  is  plainly 
one  of  a  civil  nature;  as  the  conviction  of 
the  wrongdoer  must  be  obtained,  if  at 
all,  in  another  and  wholly  independent 
proceeding.  1  Bish.  Crim.  Law  (6th  Ed.), 
§  835,  note  1;  United  States  v.  Three  Tons 
of  Coal,  6  Biss.  371."     Dobbins's  Distillery 


V,  United  States,  96  U.  S.  395,  399,  24  L. 
Ed.  637.  See  the  title  REVENUE  LAWS. 

87.  Statutory  forfeiture.— "By  the  set- 
tled doctrine  of  this  court,  whenever  a 
statute  enacts  that  upon  the  commission 
of  a  certain  act  specific  property  used  in 
or  connected  with  that  act  shall  be  for- 
feited, the  forfeiture  takes  effect  imme- 
diately upon  the  commission  of  the  act; 
the  right  to  the  property  then  vests  in 
the  United  States,  although  their  title  is 
not  perfect  until  judicial  condemnation; 
the  forfeiture  constitutes  a  statutory  trans- 
fer of  the  right  to  the  United  States  at 
the  time  the  offense  is  committed;  and 
the  condemnation,  when  obtained,  relates 
back  to  that  time,  and  avoids  all  inter- 
mediate sales  and  alienations,  even  to 
purchasers  in  good  faith."  United  States 
V.  Stowell,  133  U.  S.  1,  16,  33  L.  Ed.  555. 

"Where  the  forfeiture  is  made  absolute 
by  statute,  the  decree,  of  condemnation 
when  entered  relates  back  to  the  time  of 
the  commission  of  the  wrongful  acts, 
and  takes  date  from  the  wrongful  acts  and 
not  from  the  date  of  the  sentence  or  de- 
cree." Henderson's  Distilled  Spirits,  14 
Wall.  44,     56,  20  L.  Ed.  815. 

When  the  act  has  been  done  which  the 
law  declares  to  work  a  forfeiture  of  the 
property,  the  right  of  the  government  to 
seize  the  property  and  assert  the  for- 
feiture attaches  at  once  and  may  be  pur- 
sued by  the  government  whenever  and  in 
whosesoever  hands  that  property  may  be 
found.  Thacher*s  Distilled  Spirits,  103 
U.  S.  679,  682,  26  L.  Ed.  535.  See  Hen- 
derson's Distilled  Spirits,  14  Wall.  44,  20 
L.  Ed.  815. 

A  forfeiture  under  the  3d  section  of  the 
act  of  June  28th,  1809',  ch.  9,  entitled,  "An 
act  to  amend  and  continue  in  force  cer- 
tain parts  of  the  act,  entitled  an  act  to 
interdict  the  commercial  intercourse,"  will 
overreach  a  bond  sale  to  a  purchaser  for  a 
valuable  consideration,  without  notice  of 
the  offense.  The  Mars,  1  Gallis  reversed. 
The  Mars,  8  Cranch  417,  3  L.  Ed.  609. 

The  forfeiture  of  goods,  for  violation  of 
the  nonintercourse  act  of  March  1st,  1809, 
takes  place  upon  the  commission  of  the 
offense,  and  avoids  a  subsequent  sale  to 
an  innocent  purchaser,  although  there  may 
have  been  a  regular  permit  for  landing  the 
goods,  and  although  the  duties  may  have 
been  paid.  United  States  v.  1960  Bags  of 
Coffee,  8  Cranch  398,  3  L.  Ed.  602, 
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XIV.   Proceedings  to  Recover  Penalties. 

A.  In  the  District  of  Columbia. — The  acts  of  congress  of  February  27th 
and  March  3d,  1801,  concerning  the  District  of  Columbia,  have  not  changed  the 
laws  of  Maryland  and  Virginia,  adopted  by  congress  as  the  law  of  that  dis- 
trict, any  further  than  the  change  of  jurisdiction  rendered  a  change  of  laws 
necessary.  Fines,  forfeitures  and  penalties,  arising  from  a  breach  of  those 
laws,  are  to  be  sued  for  and  recovered  in  the  same  manner  as  before  the. change 
of  jurisdiction,  mutatis  mutandis.® ® 

B.  Nature  of  Proceedings.— The  act  of  June  3,  1864  (13  Stat.  99,  §  30), 
having  prescribed  that,  as  a  penalty  for  such  taking,  the  person  paying  such  un- 
lawful interest,  or  his  legal  representatives,  may,  in  any  action  of  debt  against 
the  bank,  recover  back  twice  the  amount  so  paid,  he  can  resort  to  no  other  mode 
or  form  of  procedtwe.^®  The  act  of  1866  to  prevent  smuggling  contemplated  a 
criminal  proceeding.***  Suits  for  penalties  and  forfeitures  incurred  by  tfie  com- 
mission of  offenses  against  the  law  are  of  a  quasi  criminal  nature.*  ^ 


8S.  In  the  District  of  Columbia.— United 
States  r.  Simms,  l  Cranch  242,  2  L.  Ed.  98. 
See  the  title  DISTRICT  OF  COLUMBIA, 
vol.   5,   p.    404. 

39.  Action  of  debt. — Barnet  v.  National 
Bank,  98  U.  S.  555,  25  L.  Ed.  212.  See  the 
title  DEBT,  THE  ACTION  OF,  vol.  5, 
p.  208. 

40.  Where  criminal  proceeding  is  con- 
templated.— An  action  of  debt  cannot  be 
maintained  by  the  United  States  to  re- 
cover the  penalties  prescribed  by  the  fourth 
section  of  the  act  of  congress  approved 
July  18, 1866  (14  Stat.  179),  entitled  "An  act 
to  prevent  smuggling,  and  for  other  pur- 
poses." That  act  contemplated  a  criminal 
proceeding  and  not  a  civil  remedy.  United 
Sutes  V.  Claflin,  97  U.  S.  546,  24  L.  Ed. 
1028,  distinguishing  Stockwell  v.  United 
States,  13  Wall.  531,  20  L.  Ed.  491. 

41.  Quasi  criminal. — Suits  for  penalties 
and  forfeitures  incurred  by  the  commis- 
sion of  offenses  against  the  law,  are  of  a 
quasi  criminal  nature,  and  they  are  within 
the  reason  of  criminal  proceedings  for  all 
the  purposes  of  the  fourth  amendment  of 
the  constitution,  and  of  that  portion  of  the 
fifth  amendment  which  declares  that  no 
person  shall  be  compelled  in  any  crim- 
inal case  to  be  a  witness  against  himself. 
Boyd  V.  United  States,  116  U.  S.  616, 
634,  29  I^.  Ed.  746;  Lees  v.  United  States, 
150  U.  S.  476,  37  L.  Ed.  1150;  United 
States  IK  Zucker,  161  U.  S.  475,  480,  40 
L  Ed.  777;  Stone  v.  United  States,  167  U. 
S.  178,  187,  42  L.  Ed.  127.  See,  also.  The 
City  of  Norwich,  118  U.  S.  468,  504,  30 
L.  Ed.  134;  Clifton  v.  United  States,  4 
How.  242,  250,  11  L.  Ed.  957;  Snyder  v. 
United  States,  112  U.  S.  216,  28  L.  Ed.  697; 
Fnedenstein  v.  United  States,  125  U.  S. 
224,  238,  31  L-  Ed.  736. 

Although  the  owner  of  goods,  sought 
to  be  forfeited  by  a  proceeding  in  rem,  is 
not  the  nominal  party,  he  is,  nevertheless, 
the  substantial  party  to  the  suit;  he  cer- 
tainly is  so,  after  making  claim  and  de- 
fense; and,  in  a  case  like  the  present  (a 
forfeiture  proceedings  for  fraud  on  cus- 
toms), he  is  entitled  to  all  the  privileges 
which  appertain  to  a  person  who  is  prose- 


cuted for  a  forfeiture  of  his  property  by 
reason  of  committing  a  criminal  oflFense. 
Boyd  V.  United  States,  116  U.  S.  616,  638, 
29  L.  Ed.  746. 

"If  the  government  prosecutor  elects 
to  waive  an  indictment,  and  to  file  a  civil 
information  against  the  claimants — that 
is,  civil  in  form^-can  he  by  this  device 
take  from  the  proceedings  its  criminal  as- 
pect artd  deprive  the  claimants  of  their 
immunities  as  citizens,  and  extort  from 
them  a  production  of  their  private  papers, 
or,  as  an  alternative,  a  confession  of  guilt? 
This  cannot  be.  The  information,  though 
technically  a  civil  proceeding,  is  in  sub- 
stance and  effect  a  criminal  one.  As  show- 
ing the  close  relation  between  the  civil 
and  criminal  proceedings  on  the  same 
statute  in  such  cases,  we  may  refer  to  the 
recent  case  of  Coffey  v.  The  United 
States,  ante,  436;  in  which  we  decided 
that  an  acquittal  on  a  criminal  informa- 
tion was  a  good  plea  in  bar  to  a  civil 
information  for  the  forfeiture  of  goods, 
arising  upon  the  same  acts."  Boyd  v. 
United  States,  116  U.  S.  616,  634,  29  L. 
Ed.  746.  See,  also.  United  States  v.  Zucker, 
161  U.  S.  475,  479,  40  L.  Ed.  777. 

"We  are  further  of  opinion  that  a  com- 
pulsory production  of  the  private  books 
and  papers'of  the  owner  of  goods  sought 
to  be  forfeited  in  such  a  suit  is  compelling 
him  to  be  a  witness  against  himself, 
within  the  meaning  of  the  fifth  amend- 
ment to  the  constitution,  and  is  the  equiva- 
lent of  a  search  and  seizure — and  an  un- 
reasonable search  and  seizure — within  the 
meaning  of  the  fourth  amendment. 
Though  the  proceeding  in  question  is  di- 
vested of  many  of  the  aggravating  inci- 
dents of  actual  search  and  seizure,  yet,  as 
before  said,  it  contains  their  substance 
and  essence,  and  effects  their  substantial 
purpose."  United  States  v.  Zucker,  161  U. 
S.   475,   479,   40   L.   Ed.   777. 

Answer  exposing  to  penalties. — ^The 
plaintiffs,  as  creditors  of-  an  unincorpo- 
rated bank,  filed  a  bill  against  the  cashier 
and  a  number  of  persons,  stockholders  of 
the  bank,  for  a  discovery  and  relief,  who, 
in    reply    to    the    bill,    stated    that    their 
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C.  Institution  and  Conduct  of  Suits  for  Municipal  Forfeitures.— Infor- 
mations, to  recover  municipal  forfeitures,  whether  the  seizure  was  made  on 
navigable  waters  or  on  land,  must  be  instituted  in  the  name  of  the  United  States, 
and  they  must  be  prosecuted,  in  the  subordinate  courts,  by  the  district  attorney, 
and  in  the  federal  supreme  court,  when  brought  here  by  appeal,  or  by  writ  of 
error,  by  the  attorney  general.**  ^ 

D.  Libel  and  Informations. — A  libel  for  a  forfeiture  must  be  particular 
and  certain  in  all  the  material  circumstances  which  constitute  the  offense,*^  but 
an  information  for  forfeiture  of  a  vessel  need  not  be  more  technical  in  its  lan- 
guage, or  specific  in  its  description  of  the  offense,  than  an  indictment.**^ 

E.  Declarations  and  Pleas. — It  is  settled  practice  to  allow  declarations  in 
qui  tam  actions  to  be  amended.**^  An  acquittal  on  a  criminal  information  is  a 
good  plea  \xe  bar  to  a  civil  information  for  the  forfeiture  of  goods,  arising  upon 
the  same  acts.**®  In  suits  for  penalties  the  declaration  must  bring  the  case  within 
the  statute.**"^ 

P.    Evidence — 1.   In  General. — See  the  title  Evidence,  vol.  5,  p.  1044. 

2.    Burden  op  Proof. — One  who  is  seeking  to  recover  a  penalty  is  bound  by 


answers  to  the  bill  would  subject  them  to 
penalties,  under  the  laws  of  Virginia,  pro- 
hibiting incorporated  banks.  Held,  that 
the  defendants  were  not  bound  to  make 
any  discovery,  which  would  expose  them 
to  penalties.  United  States  v.  Saline  Bank, 
1  Pet.  100,  7  L.  Ed.  69. 

Revenue  laws. — Informations  under  the 
revenue  Uws  for  the  forfeiture  of  goods, 
seeking  no  judgment  of  fine  or  imprison- 
ment against  any  person,  are  civil  actions, 
although  so  far  in  the  nature  of  criminal 
proceedings  that  a  general  verdict  on  sev- 
eral courts  in  an  information  is  upheld  if 
one  count  is  good.  Snyder  v.  United 
States,  112  U.  S.  216,  28  L.  Ed.  697;  Locke 
V.  United  States,  7  Cranch  339,  3  L.  Ed. 
364;  Clifton  v.  United  States,  4  How, 
242,  250,  11  L.  Ed.  957;  Coffey  v. 
United  States,  116  U.  S.  436,  442,  29 
L.  Ed.  684;  The  Palmyra,  12  Wheat. 
1,  12,  6  L.  Ed.  531;  Friedenstein  v. 
United  States,  125  U.  S.  224,  231, 
31  L.  Ed.  736.  See,  also,  Lilienthal's 
Tobacco  V.  United  States,  97  U.  S.  237, 
271,  24  L.  Ed.  901.  See  the  title  REV- 
ENUE LAWS. 

42.  Mimicipal  forfeitures. — Confiscation 
Cases,  7  Wall.  454,  462,  19  L.  Ed.  196; 
Whiskey  Cases,  99  U.  S.  594,  597,  25  L. 
Ed.    399. 

43.  Certainty.— The  Caroline,  7  Cranch 
496,  3   L.   Ed.   417. 

Where  the  libel  is  so  informal  and  de- 
fective that  the  court  cannot  enter  up  a 
decree  upon  it,  and  evidence  discloses  a 
case  of  forfeiture,  the  federal  supreme 
court  will  not  amend  the  libel  itself,  but 
will  remand  the  cause  to  the  court  below, 
with  directions  to  permit  it  to  be  amended. 
The  Mary  Ann,  8  Wheat.  380,  5  L.  Ed. 
641. 

A  libel  of  information,  under  the  9th 
section  of  the  state-trade  act  of  March  2d, 
1807,  c.  77,  alleging  that  the  vessel  sailed 
from  the  ports  of  New  York  and  Perth 
Amboy,  without  the  master's  having  de- 
livered the  manifests  required  by  law,  to 
the  collector  or   surveyor   of   New  York 


and  .Perth  Amboy,  is  defective — the  act 
requiring  the  manifest  to  be  delivered 
to  the  collector  or  surveyor  of  a  single 
port.  The  Mary  Ann,  8  Wheat.  380,  5  L. 
Ed.  641. 

Under  the  same  section,  the  libel  must 
charge  the  vessel  to  be  of  the  burden  of 
forty  tons  or  more.  In  general,  it  is 
sufficient  to  charge  the  offense  *  in  the 
words  directing  the  forfeiture;  but  if  the 
words  are  general,  embracing  a  whole 
class  of  individual  subjects,  but  must  nec- 
essarily be  so  construed  as  to  embrace 
only  a  subdivision  of  that  class,  the  aU 
legation  must  conform  to  the  legislative 
sense  and  meaning.  The  Mary  Ann,  8 
Wheat.  380,  5  L.  Ed.  641. 

44.  Information  compared  with  indict- 
ment.— United  States  v.  Brig  Neurea,  19 
How.  92,  94.  15  L.  Ed.  531.  See  the  title 
ADMIRALTY,  vol.  l,  p.  163,  et  seq. 

Substantial  statement  of  offense. — An 
information  in  the  admiralty  for  a  for- 
feiture must  contain  a  substantial  state- 
ment of  the  offense.  A  general  reference 
to  the  provisions  of  the  statute  is  not 
sufficient.  If  the  information  be  defect- 
ive in  that  respect,  the  defect  is  not  cured, 
by  evidence  of  the  facts  omitted  to  be 
averred  in  the  information.  The  Hoppet, 
7  Cranch  389,  3  L.  Ed.  380. 

45.  Qui  tam  actions. — ^Jones  v.  Ross,  2 
Dall.  143,  1  L.  Ed.  324.  See,  generally, 
the  title   AMENDMENTS,  vol.  1,  p.  288. 

46.  Plea  in  bar.— Coffey  v.  United  States, 
116  U.  S.  427,  436,  29  L.  Ed.  681;  Boyd 
V.  United  States,  116  U.  S.  616,  634,  29 
L.  Ed.  746.  See  the  titles  CONSTITU- 
TIONAL LAW,  vol.  4,  p.  1;  WIT- 
NESSES. 

47.  Within  statute. — In  an  action  of  debt 
for  a  penalty,  under  the  act  of  congress  of 
1793  for  concealing  and  harboring  a  fugi- 
tive slave,  it  was  said:  "It  is  admitted  that, 
this  prosecution  being  a  penal  one,  the 
declaration  must  bring  it  within  the  stat- 
ute clearly,  whether  looking  to  its  language 
or  spirit."  Jones  v.  Van  Zandt,  5  How. 
215,  228,   12   L.   Ed.   122. 
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the  rule  of  strict  proof  ^^  The  necessity  of  proof  beyond  a  reasonable  doubt  in 
suits  and  prosecutions  for  penalties  and  forfeitures  is  treated  in  the  title  Evi- 
DExcE,  vol.  5,  pp.  1043,  1044,  and  in  the  references  there  given. 

G.  Limitations. — The  act  of  April  30,  1790,  limiting  prosecutions  upon  penal 
statutes,  extends  as  well  to  penalties  created  after,  as  before,  that  act,  and  to  ac- 
tions of  debt,  as  well  as  to  informations  and  indictments.^®  The  Revised  Stat- 
utes provide  for  a  limitation  of  five  years  in  a  suit  and  prosecution  for  penalties 
and  forfeitures.^® 

H.    Waiver. — ^The  right  to  enforce  a  forfeiture  may  be  waived.^^ 


48.  Strict  proof. — Parsons  v.  Chicago, 
etc.,  R.  Co.,  167  U.  S.  447,  455,  42  L.  Ed. 
231. 

"It  is  settled,  too,  that,  where  penalties 
are  to  be  recovered,  greater  fullness  of 
evidence  is  necessary,  to  make  out  such  a 
case  as  the  law  contemplates.  United 
States  V.  Wilson,  1  Baldw.  101;  Greenl.  on 
Ev.,  §  65."  Harrison  v.  Vose,  9  How.  372, 
378,  13  t,.  Ed.  179.  See,  generally,  the 
title  PRESUMPTIONS  AND  BURDEN 
OF  PROOF. 

48.  Act  of  April  30,  1790. — Adams  v. 
Woods,  2  Cranch  336,  2  L.  Ed.  297. 

Mode  of  recovering  penalty. — "Almost 
every  fine  or  forfeiture  under  a  penal  stat- 
ute, may  be  recovered  by  an  action  of 
debt,  as  well  as  by  information;  and  to 
declare  that  the  information  was  barrel, 
while  the  action  of  debt  was  left  without 
limitation,  would  be  to  attribute  a  capri- 
ciousness  on  this  subject  to  the  legisla- 
ture which  could  not  be  accounted  for; 
and  to  declare  that  the  law  did  not  apply 
to  cases  on  which  an  action  of  debt  is 
maintainable,  would  be  to  overrule  express 
words,  and  to  give  the  statute  almost  the 
same  construction  which  it  would  receive, 
if  one  distinct  member  of  the  sentence 
was  expunged  from  it.  In  this  particular 
case,  the  statute  which  creates  the  for- 
feiture does  not  prescribe  the  mode  of  de- 
manding it;  consequently,  either  debt  or 
information  would  lie.  It  would  be  singu- 
lar if  the  one  remedy  should  be  barred 
and  the  other  left  unrestrained."  Adams  v. 
Woods,  2  Cranch  336,  341,  2  L.  Ed.  297. 

50.  Limitation  for  five  years* — "The  limi- 
tation of  five  years  in  Rev.  Stat,  §  1047, 
to  any  'suit  or  prosecution  for  any  penalty 
or  forfeiture,  pecuniary  or  otherwise,  ac- 
cruing under  the  laws  of  the  United  States,' 
does  not  apply  (to  an  action  for  threefold 
damages  for  injury  to  a  city  *in  its  business 
or  property*  under  the  federal  anti-trust 
act  of  July  2,  1890.)  The  construction  of 
the  phrase  'suit  for  a  penalty,'  and  the 
reasons  for  that  construction  have  been 
stated  so  fully  by  this  court  that  it  is 
not  necessary  to  repeat  them.  Indeed  the 
proposition  hardly  is  disputed  here.  Hunt- 
ington V,  Attrill,  146  U.  S.  657,  668,  36  L. 
Ed.  1123;  Brady  v.  Daly,  175  U.  S.  148. 
155, 156,  44  L.  Ed.  109."  The  matter  is  left 
9  U  S  Enc— 24 


to  the  local  law  by  the  silence  of  the 
statutes  of  the  United  States.  Rev.  Stat., 
§  721;  Campbell  v.  Haverhill,  155  U.  S. 
610,  39  L.  Ed.  280,  Chattanooga  Foundry 
&  Pipe  Works  v,  Atlanta,  203  U.  S.  390, 
397,  51  L.  Ed.  241. 

Section  2776  of  the  Tennessee  Code 
(Shannon,  4473),  which  provides  the  limi- 
tation of  ten  years  after  the  cause  of 
action  accrued  for  certain  enumerated  ac- 
tions, "and  all  other  cases  not  expressly 
provided  for,"  applies  to  such  an  action 
as  this  under  the  federal  anti-trust  law, 
rather  than  the  section  (2772)  touching  ac- 
tions for  statute  penalties,  or  the  section 
touching  injuries  to  personal  property 
(2773).  Although  sopie  wrongs  may  be 
included  within  the  latter  section  besides 
physical  damage  to  tangible  property, 
there  is  a  sufficiently  clear  distinction 
between  injuries  to  property  and  "injured 
in  his  business  or  property,"  which  is  the 
language  of  the  act  of  congress,  and  that 
section  includes  only  injuries  to  property 
falling  upon  some  object  more  definite 
than  the  total  wealth  of  the  injured  party. 
Chattanooga  Foundry  &  Pipe  Works  v. 
Atlanta,  203  U.  S.  390,  51  L.  Ed.  241. 

51.  A  filed  a  bill  in  equity  to  enforce 
a  forfeiture,  and  obtain  compensation  for 
breach  of  agreement.  The  defendant  de- 
murred by  a  single  demurrer.  The  court 
sustained  the  demurrer  as  respected  the 
forfeiture,  and  overruled  it  as  to  the  resi- 
due of  the  bill.  The  complainant  amended 
his  bill  in  conformity  to  the  opinion  of 
the  court.  The  defendant  answered.  Tes- 
timony was  taken,  and  the  complainant 
got  a  decree  for  so  much  money;  less, 
however,  than  he  claimed.  He  thereupon 
appealed  to  the  federal  supreme  court. 
The  defendant  did  not  appeal.  Held,  that 
though  the  court  below  had  erred  in  sus- 
taining in  part  and  overruling  in  part  a 
demurrer  which  was  single,  yet  that  the 
complainant  by  amending  his  bill,  and  the 
defendant  by  answering  afterwards,  had 
both  waived  their  right  to  object  any- 
where: as  the  defendant  specially  had  in 
the  supreme  court  by  not  appealing;  and 
that  the  question  of  forfeiture  was  with- 
drawn from  the  supreme  court.  Marshall 
V.  Vicksburg,  16  Wall.  146,  21  L.  Ed.  121. 
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PENDINO. — See  the  titles  Abatement,  Revivai,  and  Survival,  vol.  1,  p. 
42;  Courts,  vol.  4,  p.  1036.  An  action  is  pending  when  it  is  duly  entered  in 
court.  The  entry  of  an  action  in  court  is  made,  by  an  entry  on  the  docket,  of 
the  title  of  the  case,  by  the  proper  officer,  in  the  due  course  of  his  official  duty. 
Proof  of  such  an  entry  being  made  by  the  proper  officer,  accompanied  by  the 
presumption  which  the  law  entertains,  that  he  has  done  his  duty  in  making 
it,  is  proof  that  the  action  was  duly  entertained  in  court,  and  so  proof  that 
the  action  was  pending;  and  if  the  other  party  asserts  that  it  had  been  disposed 
of,  at  any  particular  time  after  it  was  entered,  he  must  show  it.^ 

PENITENTIABIES.— See  the  titles  Prisons  and  Prisoners;  Sentence  and 
Punishment.  As  to  power  of  court-martial  to  sentence  to  penitentiary,  see 
the  title  Military  Law,  vol.  8,  p.  352. 

PENNSYLVANIA. — As  to  whether  common  law  is  in  force  in,  see  the  title 
Common  Law,  vol.  3,  p.  964.  As  to  mode  of  trying  title  to  land,  see  the  tide 
Ejectment,  vol.  5,  p.  699.    See,  also,  the  title  Mechanics'  Li€ns,  vol.  8,  p.  332. 

1.   Philadelphia,  etc.,  R.  Co.  v.  Howard,     13  How.  307,  332,  14  L.  Ed.  157. 
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I.  Definition,  Nature  and  Classification,  372. 
n.  Origin  of  Pension  System,  372. 
m.   Statutory  Provisions  Relating  to  Pensions,  372. 

A.  Power  of  Congress  to  Grant,  Regulate  and  Control,  372. 

B.  Construction  of  Statutes,  373. 

IV.  Who  Entitled  to  Pension,  373. 
V.  Right  to  Double  Pensions,  373. 

VI.  Commencement,  Duration  and  Termination  of  Pension,  374. 
Vn.  Applications  for  Pensions  and  Proceedings  Thereon,  375. 
Vm.  Payment  and  Recovery  Back  of  Pensions,  376. 

A.  Payment,  376. 

B.  Recovery  Back  of  Pension  Money  Fraudulently  Obtained,  376. 

IX.  Sale,  Transfer,  or  Mortgage  of  Pensions,  377. 

X.  Exemption  of  Pension  Moneys  from  Attachment,  Levy  or  Seizure^ 

377. 

XI.  Fees  of  Claim  Agents  or  Attorneys  in  Pension  Cases,  377. 
Xn.  Offenses  against  Pension  Laws,  378. 

A.  Making  or   Procuring  False  Affidavits,  etc..  Concerning  Claims   for 

Pensions,  378. 

1.  Statutory  Provisions,  378. 

2.  Indictment,  379. 

3.  Punishment,  379. 

B.  Demanding  or  Receiving  Excessive  Fees  for  Prosecution  of  Pension 

Claims,  379. 

1.  Statutory  Provisions  Stated  and  Construed,  379. 

2.  Effect  of  Repeal  of  Statute,  379. 

3.  Indictment,  380. 

4.  Punishment,  380. 

C.  Withholding  of  Pension,  380. 

1.  Statutory  Provisions  Stated  and  Construed,  380. 

2.  Limitation  of  Prosecution,  382. 

3.  Punishment,  382. 

D.  Embezzlement  of  Pension  Money  by  Guardian,  382. 

CROSS  REFERENCES. 

See  the  titles  Bounties,  vol.  3,  p.  508;  Public  Lands;  War. 

As  to  surrender  of  pension  to  soldiers'  home,  on  becoming  an  inmate  thereof, 
see  the  title  Army  and  Navy,  vol.  2,  p.  539.  As  to  the  rights  of  individual  mem- 
bers of  a  police  force  in  police  benefit  funds,  see  the  title  Constitutional  Law, 
vol.  4,  p.  430.  As  to  admissibility  in  evidence  of  copies  of  records  of  the  pen- 
sion office,  when  properly  verified,  manner  and  sufficiency  of  verification,  etc., 
see  the  title  Documentary  Evidence,  vol.  5,  p.  466.  As  to  mandamus  to  com- 
missioner of  pensions,  see  the  title  Mandamus,  vol.  8,  p.  1.  As  to  perjury  in 
application  for  pension,  see  the  title  Perjury.  As  to  construction  of  statutes 
relating  to  pensions,  see  the  title  Statutes. 
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I.    Definition,  Nature  and  ClasBification. 

Definition  and  Purpose. — Regular  allowances  paid  to  an  individual  by  gov- 
ernment in  consideration  of  services  rendered,  or  in  recognition  of  merit,  civ3  or 
military,  are  called  pensions.^ 

Pension  a  Matter  of  Bounty  and  Not  of  Right. — Pensions  are  the  boun- 
ties of  the  government,  which  congress  has  the  right  to  give,  withhold,  distribute, 
or  recall  at  its  discretion.^    No  pensioner  has  a  vested  legal  right  to  his  pension.' 

Classification  of  Military  Pensions. — Military  pensions  are  divisible  into 
two  classes — invalid  and  gratuitous,  or  such  as  are  granted  as  rewards  for  emi- 
nent services,  irrespective  of  physical  disability^ 

n.   Origin  of  Pension  System. 

The  pension  system  of  the  country  had  its  origin  in  the  Revolution,  and  be- 
yond all  question  was  sanctioned  by  the  framers  of  the  constitution  who  were 
members  of  the  first  congress,  and  enacted  the  laws  for  putting  the  new  govern- 
ment into  operation.*^ 

m.  statutory  Provisions  Relating  to  Pensions. 
A.  Power  of  Congress  to  Grant,  Regulate  and  Control. — Congress  being 
at  liberty  to  give  or  withhold  a  pension,  may  prescribe  who  shall  receive  it.  and 
determine  all  the  circumstances  and  conditions  under  which  any  application  there- 
for shall  be  prosecuted.  No  man  has  a  legal  right  to  a  pension,  and  no  man  has  a 
legal  right  to  interfere  in  the  matter  of  obtaining  pensions  for  himself  or  others. 
The  whole  control  of  that  matter  is  within  the  domain  of  .congressional  power.* 
It  is  undoubtedly  competent  for  the  United  States  to  attach  such  conditions  as 
they  may  see  fit  to  the  granting  of  a  pension,  and  to  fix  by  law  the  time  and  man- 
ner in  which  the  property  shall  finally  pass  to  the  pensioner.*^  Power  to  protect 
the  fund  from  misappropriation,  fraud,  and  unauthorized  conversion  to  the  use 
of  another,  and  to  secure  its  safe  and  unimpaired  transmission  to  the  beneficiary, 
has  been  claimed  and  exercised  through  the  whole  period  since  congress,  under 


1.  Pensions  defined. — United  States  v. 
Hall,  98  U.  S.  343,  25  L.  Ed.  180. 

''Congress,  from  high  motives  of  policy, 
by  granting  pensions,  alleviate,  as  far  as 
they  may,  a  class  of  men  who  suffered 
in  the  military  service  by  the  hardships 
they  endured  and  the  dangers  they  en- 
countered." Walton  V,  Cotton,  19  How. 
355,  15  L.  Ed.  658. 

2.  Pensions  a  matter  of  bounty  and  not 
of  right.— Frisbie  v.  United  States,  157  U. 
S.  160,  39  L.  Ed.  657;  WaUon  v.  Cotton, 
19  How.  355,  15  L.  Ed.  658;  United  States 
V.  Teller,   107  U.   S.   64,   27   L.   Ed.   352. 

8.  Pensioner  has  no  vested  legal  right. 
—Frisbie  v.  United  States,  157  U.  S.  160, 
39  L.  Ed.  657.  And  see  post,  "Power  of 
Congress  to  Grant,  Regulate  and  Con- 
trol,"  HI,  A. 

4.  Classification  of  military  pensions 
into  invalid  and  gratuitous. — United  States 
V.  Hall,  98  U.  S.  343,  25  L.  Ed.  180. 

5.  Origin  of  penison  system. — United 
States  V.  Hall,  98  U.  S.  343,  25  L.  Ed.  180. 

The  power  to  grant  pensions  was  ex- 
ercised by  the  states  and  by  the  continen- 
tal congress  during  the  War  of  the  Revo- 
lution; and  the  exercise  of  the  power  is 
coeval  w^ith  the  organization  of  the  gov- 
ernment under  the  present  constitution 
and  has  been  continued  without  interrup- 
tion  or   question   to    the     present     time. 


United  States  v.  Hall,  98  U.  S.  343,  25  L. 
Ed.  180. 

"Laws  of  the  kind  in  this  country  grant- 
ing invalid  pensions  were  passed  by  the 
states  during  the  Revolution,  and  were 
followed  by  similar  provisions  passed  by 
the  continental  congress.  1  Laws  U.  S. 
(Bioren  &  Duant's  Ed.)  687-692;  2  Id.  73. 
Many  of  those  provisions  were  in  force 
when  the  constitution  was  adopted,  and 
some  of  the  early  laws  of  the  congress 
under  the  new  constitution  were  passed 
to  fulfill  and  make  good  the  obligations 
which  were  acknowledged  by  continental 
legislation.  Such  laws  had  their  origin 
in  the  patriotic  service,  great  hardships, 
severe  suffering,  and  physical  disabilities 
contracted  while  in  the  public  service  by 
the  officers,  soldiers,  and  seaman  who 
spent  their  property,  lost  their  health,  and 
gave  their  time  for  their  country  in  the 
great  struggle  for  liberty  and  independ- 
ence, without  adequate  or  substantial  com- 
pensation." United  States  v.  Hall,  98  U. 
S.  343,  25  L.   Ed.   180. 

6.  Congressional  control  of  pensions.— 
Frisbie  v.  United  States,  167  U.  S.  160,  39 
L.  Ed.  657;  United  States  v.  Hall,  98  U.  S. 
343,  25  L.  Ed.  180.  See,  also,  Walton  v. 
Cotton,  19  How.  355,  15  L.  Ed.  658. 

7,  United  States  v.  Hall,  98  U.  S.  343, 
25   L.    Ed.   180. 
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the  constitution,  commenced  to  grant  such  bounties.®  Congress  having  power  to 
legislate  on  the  whole  matter,  and  to  prescribe  the  conditions  under  which  par- 
ties may  assist  in  procuring  pensions,  has  the  equal  power  to  enforce  by  penal 
provisions  compliance  with  its  requirements.  There  can  be  no  reasonable  ques- 
tion of  the  constitutionality  of  such  provisions.® 

B.  Oonstmction  of  Statutes. — In  construing  statute^  relating  to  pensions, 
the  usual  rules  governing  the  construction  of  statutes  generally,  would  seem  to 
apply.  ^® 

IV.   Who  Entitled  to  Pension. 

Grandchildren  of  Deceased  Pensioner. — Under  the  act  of  congress  passed 
on  the  2nd  of  June,  1832,  providing  for  the  relief  of  certain  surviving  officers  of 
the  Revolution,  and  its  several  supplements,  the  word  children  in  the  act  em- 
braces the  grandchildren  of  a  deceased  pensioner,  whether  their  parents  died  be- 
fore or  after  his  decease.  And  they  are  entitled  per  stirpes  to  a  distributive 
share  of  the  deceased  parent's  pension.^^ 

Widows  of  Soldiers,  Sailors,  etc.— -As  to  the  commencement  of  a  pensicxi 
granted  by  statute  to  widows  of  Revolutionary  soldiers,  see  post,  "Commence- 
ment, Duration  and  Termination  of  Pension,"  VI.  As  to  the  application  to 
widows  of  pensioners,  of  the  general  prohibition  against  receiving  a  double 
pension,  see  post,  "Right  to  Double  Pensions,"  V.  Where  it  is  provided  that 
the  widow  of  a  pensioner  shall  be  entitled  to  receive  the  same  pension  as  the 
husband  would  have  been  entitled  to  had  he  been  totally  disabled,  to  com- 
mence from  the  death  of  the  husband,  and  to  continue  to  the  widow  during  her 
widowhood,  and  where  the  statute  expressly  provides  the  amount  of  the  pen- 
sion in  case  of  total  disability  of  officers  of  a  certain  rank,  the  widow  of  such  an 
officer  is  entitled  only  to  the  same  amount,  notwithstanding  the  fact  that  her  hus- 
band at  the  time  of  his  death,  was  actually  in  receipt  of  a  much  larger  pen- 
sion." 

V.   Right  to  Double  Pensions. 

It  IS  now  expressly  provided  under  the  United  States  Revised  Statutes  "that 


8.  Protection  of  fund  from  misappro- 
priation, fraud  and  unauthorized  con- 
versions—United States  V.  Hall,  98  U.  S. 
343,  25  L.   Ed.   180. 

As  to  the  exercise  of  this  power  in  pro- 
A-isions  relating  to  the  sale,  transfer,  or 
mortgage  of  pensions,  see  post,  "Sale, 
Transfer  or  Mortgage  of  Pensions,"  IX. 

.^s  to  the  exercise  of  this  power  by  pro- 
viding for  the  exemption  of  pension  money 
from  attachment,  levy  or  seizure  under 
legal  or  equitable  process,  see  post,  "Ex- 
emption of  Pension  Moneys  from  Attach- 
ment, Levy  or  Seizure,"  X. 

9.  Power  of  congress  to  punish  viola- 
tions of  pension  regulations. — Frisbie  v. 
United  States,  157  U.  S.  160,  39  L.  Ed. 
657. 

For  a  full  treatment  of  the  penal  stat- 
utes relating  to  pensions,  see  post,  "Of- 
fenses against  Pension  Laws,"  XIL 

10.  Application  of  usual  rules  govern- 
ing construction  of  statutes. — See,  gen- 
erally, the  title   STATUTES. 

In  Walton  z/.  Cotton,  19  How.  355,  15 
L  Ed.  658,  the  court  held  that  in  con- 
struing such  a  statute  congress  "will  be 
presumed  to  have  acted  under  the  ordi- 
nary influence  which  lead  to  an  equitable 
and  not  a  capricious  result.  And  where 
the  language  used  may  be  so  construed  as 
to  carry  out  a  benign  policy,  within  the 


reasonable   intent   of   congress,  it   should 
be  done." 

11.  Grandchildren  of  deceased  pen- 
sioner.— Walton  V.  Cotton,  19  How.  355, 
15  L.  Ed.  658.  . 

12.  Pension  of  widow  limited  to  amount 
prescribed  in  case  of  total  disability  of 
pensioner. — Burnett  v.  United  States,  116 
U.   S.  158,  29  L.  Ed.  586. 

"Section  4695  provides  that  *the  pension 
for  total  disability  shall  be  *  *  *  for 
lieutenant-colonels  and  all  officers  of 
higher*  rank  in  the  military  service  *  *  * 
thirty  dollars  per  month.'  Other  sections 
fix  the  amount  of  pensions  in  cases  of  dis- 
abilities known  as  permanent  specific  dis- 
ability and  inferior  disability.  It  is  then 
provided,  by  §  4702,  that  *if  any  person 
embraced  within  the  provisions  of  sec- 
tions forty-six  hundred  and  ninety-two 
and  forty-six  hundred  and  ninety-three 
has  died  since  the  fourth  day  of  March, 
eighteen  hundred  and  sixty-one,  or  here- 
after dies  by  reason  of  any  wound,  injury, 
or  disease,  which,  under  the  conditions 
and  limitations  of  such  sections,  would 
have  entitled  him  to  an  invalid  pension 
had  he  been  disabled,  his  widow  *  ♦  * 
shall  be  entitled  to  receive  the  same  pen- 
sion as  the  husband  or  father  would  have 
been  entitled  to  had  he  been  totally  dis- 
abled, to  commence  from  the  death  of  the 
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no  person  who  is  now  receiving  or  shall  hereafter  receive  a  pension  under  a 
special  act,  shall  be  entitled  to  receive,  in  addition  thereto,  a  pension  under  the 
general  law,  unless  the  special  act  expressly  states  that  the  pension  granted 
thereby  is  in  addition  to  the  pension  which  said  person  is  entitled  to  receive  under 
the  general  law."^*  This  rule  would  seem  to  have  been  followed  even  prior  to 
the  enactment  of  this  statute.^* 

VI.    Commencement,   Duration  and  Termination  of  Pension. 
In  General. — ^As  has  been  already  seen,  pensions,  being  the  bounty  of  the 
government,  congress  has  the  right  to  give,  withhold,  or  recall  them  at  its  discre- 
tion,^' and  to  fix  the  time  and  manner  in  which  the  property  shall  finally  pass  to 
the  pensioner.  1® 


husband  or  father,  to  continue  to  the 
widow  during  her  widowhood,'  etc.  It 
would  seem  to  be  too  clear  for  discussion 
that  the  construction  which  the  court 
placed  upon  these  statutory  provisions  is 
correct.  It  is  not  to  be  doubted  that  the 
words  'total  disability'  in  the  pension  laws 
has  a  technical  signification  which  cannot 
be  disregarded.  And  when  the  statute 
fixes  $30  per  month  as  the  pension,  in 
case  of  total  disability,  of  an  officer  of 
the  rank  of  General  Burnett,  and  declares 
that  his  widow  shall  receive  the  same 
pension  as  her  husband  would  have  re- 
ceived had  he  been  'totally  disabled,*  there 
is  no  room  left  for  a  construction  that 
would  give  her  a  pension  in  excess  of 
that  amount."  Burnett  v.  United  States, 
116  U.  S.  158,  29  L.  Ed.  586. 

13.  Statutory  prohibition  of  doable  pen- 
sions.—United  States  V.  Teller,  107  U.  S. 
64,  27  L.  Ed.  352,  in  which  it  was  held 
that  the  contention  of  the  relator  that, 
having  received  the  pension  of  seventy- 
two  dollars  under  the  general  law,  he  is 
also  entitled  to  the  pension  of  fifty  dollars 
granted  him  by  the  special  act,  was  with- 
out ground  to  rest  on. 

14.  Application  of  rule  prior  to  statute. 
— On  the  3d  of  March,  1837,  congress 
passed  an  act  giving  to  the  widow  of  any 
officer  who  had  died  in  the  naval  service 
of  the  United  States  authority  to  receive, 
out  of  the  navy  pension  fund,  half  the 
monthly  pay  to  which  the  deceased  officer 
would  have  been  entitled,  under  the  acts 
regulating  the  pay  in  the  navy,  in  force 
on  the  1st  day  of  January,  1835;  on  the 
same  day,  a  resolution  was  adopted  by 
congress,  giving  to  Mrs.  Decatur,  widow 
of  Captain  Stephen  Decatur,  a  pension  for 
five  years,  out  of  the  navy  pension  fund, 
and  in  conformity  with  the  act  of  June 
30th,  1834,  and  the  arrearages  of  the 
half-pay  of  a  post  captain,  from  the  death 
of  Commodore  Decatur  to  June  30th,  1834; 
the  arrearages  to  be  vested  in  trust  for 
her  by  the  secretary  of  the  treasury.  The 
pension  and  arrearages,  under  the  act  of 
1837,  were  paid  to  Mrs.  Decatur,  on  her 
application  to  Mr.  Dickerson,  the  secre- 
tary of  the  navy,  under  a  protest  by  her, 
that  by  receiving  the  same  she  did  not 
prejudice  her  claim  under  the  resolution 
of  the  same  date;  she  applied  to  the 
secretary  of  the  navy  for  the  pension  and 


arrears,  finder  the  resolution,  which  were 
refused  by  him;  afterwards,  she  applied 
to  Mr.  Paulding,  who  succeeded  Mr. 
Dickerson,  as  secretary  of  the  navy,  for 
the  pension  and  arrears,  which  were  re- 
fused by  him.  The  circuit  court  of  the 
county  of  Washington,  in  the  District  of 
Columbia,  refused  to  grant  a  mandamus  to 
the  secretary  of  the  navy,  commanding 
him  to  pay  the  arrears,  and  to  allow  the 
pension  under  the  resolution  of  March 
3d,  1837.  Held,  that  the  judgment  of  the 
circuit  court  was  correct.  Decatur  •  v. 
Paulding,  14  Pet.  497,  10  L.  Ed.  559. 

"I  concur  with  the  court  in  not  inter- 
fering with  the  proceeding  of  the  circuit 
court,  refusing  the  mandamus  prayed  for 
by  the  relator,  on  the  ground  that  she  is 
not  entitled  to  the  benefits  of  the  gen- 
eral pension  law  of  the  3d  of  March,  1837, 
and  of  the  special  resolution  passed  on 
the  same  day  in  her  favor.  My  opinion 
is  not  founded  on  any  special  proceedings 
in  the  passage  of  the  law  and  resolution, 
which  have  been  referred  to  from  the 
journals  of  the  two  houses,  but  from  the 
intention  of  congress,  apparent  in  the  pro- 
visions of  the  two  acts,  not  to  give  cumu- 
lative pensions,  and  the  general  principle 
of  law,  that  where  provision  is  expressly 
made  by  law  for  a  particular  case,  it  does 
not  come  within  the  general  provisions  of 
another  law,  which  may  embrace  it  by  its 
p^eneral  terms.  4  Story  2542,  2556.  Had 
It  been  the  intention  to  give  both,  the  pre- 
sumption is,  it  would  have  been  so  de- 
clared; and  the  nature  of  the  pensions, 
one  being  for  life,  and  the  other  for  five 
years  and  arrearages,  shows  the  intention 
to  be  contrary,  and  to  give  her  the  elec- 
tion which  she  should  claim;  she  has  yet 
that  election,  as  it  appears  from  the  re- 
turn to  the  rule,  and  the  affidavits  in  the 
case,  that  the  receipt  of  the  pension  un- 
der the  general  law,  was,  under  such  cir- 
cumstances, no  waiver  of  the  pension 
specially  given  to  her,  should  she  now 
elect  to  take  it,  in  preference  to  the  gen- 
eral provision  under  the  contemporary 
law."  Decatur  v.  Paulding,  14  Pet.  497, 
10  L.  Ed.  559.    Baldwin,  J.,  concurring. 

15.  Power  of  congress  to  give,  with- 
hold, or  recall  pensions. — See  ante,  "Defi- 
nition,  Nature   and   Classification,"    I. 

16.  Power  to  fix  time  and  manner  in 
which  property    shall     pass. — See     ante. 
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Oommencement  of  Pensions  to  Widows  of  Revolutionary  Soldiers. — 

Under  the  act  of  congress  of  Feb.  23,  1853,  granting  to  the  widows  of  Revolu- 
tionary soldiers,  who  were  married  subsequently  to  a  certain  specified  date,  "a 
pension  in  the  same  manner  as  those  who  were  married  before  that  date,"  the 
widows  do  not  take,  like  these  last,  from  the  date  of  the  act  which  gives  them 
the  pension,  but  take  only  from  the  date  of  the  said  act  of  Feb.  23,  1853.^^ 

Diiration  of  Pension  to  Widows  of  Pensioners. — It  is  a  usual  provision 
of  statutes  providing  for  pensions  to  widows  of  pensioners,  that  such  pension 
shall  continue  to  the  widow  during  her  widowhood. ^^ 

Vn.   Applications  for  Pensions  and  Proceedings  Thereon. 

As  to  power  of  congress  to  determine  circumstances  and  conditions 
under  which  applications  for  pensions  shall  be  prosecuted,  see  ante, 
"Power  of  Congress  to  Grant,  Regulate  and  Control,"  III,  A. 

As  to  punishment  for  false  affidavits,  etc.,  on  applications  for  pen- 
sions, see  post,  "Offenses  against  Pension  Laws,"  XII. 

By  Whom  Decided. — Applications  for  pensions  are  decided  by  the  com- 
missioner of  pensions.^®  Such  decisions  are  made  in  the  exercise  of  his  official 
functions,  and  are  not  merely  ministerial  acts,  and  the  courts  have  no  appellate 
power  over  the  commissioner,  and  no  right  to  review  his  decisions.20  The  power 
to  hear  and  determine  appeals  from  the  commissioner  of  pensions,  while  nowhere 
expressly  given  to  the  secretary  of  the  interior,  is  exercised  daily  without  ques- 
tion." 

Power  of  Commissioner  of  Pensions  to  Examine  into  Merits  of  Claims 
to  Prevent  Fraud. — Under  the  present  statutes  provision  is  made  for  special 
examinations  into  the  merits  of  pension  claims  by  the  commissioner  of  pen- 
sions.*2 

Appointment  by  Commissioner  of  Civil  Surgeons  to  Examine  Appli- 
cants.— ^Express  provision  is  made  by  statute  for  the  appointment  by  the  com- 


"Power  of  Congress   to  Grant,   Regulate 
and  Control,"  III,  A. 

17.  Commencement  of  pension  under 
act  of  Feb.  28,  1868.— United  States  v, 
Alexander,  12  Wall.  177,  20  L.  Ed.  381,  in 
which  case  it  was  held  that  the  terms  "in 
the  same  manner"  refer  to  the  mode  in 
which  the  pension  was  to  be  obtained,  and 
to  the  rules,  regulations,  and  prescriptions 
provided  by  law  for  the  payment  of  the 
same. 

18.  Duration  of  pensions  to  widows  of 
pensioners.— See  Burnett  v.  United  States, 
116  U.  S.  158,  29  L.  Ed.  586. 

19.  Applications  decided  by  commis- 
sioner of  pensions* — Generally,  as  to  the 
appointment,  powers  and  duties  of  the 
commissioner  of  pensions  and  his  depu- 
ties, see  United  States  Rev.  Stats.,  §§  470- 
474. 

The  commissioner  of  pensions  is  not 
the  head  of  a  department,  within  the 
meaning  of  §  2,  article  2,  of  the  constitu- 
tion, prescribing  by  whom  officers  of  the 
United  States  shall  be  appointed.  United 
States  V.  Germaine,  99  U.  S.  508,  25  L.  Ed. 
482.    See  the  title  PUBLIC  OFFICERS. 

90.  Nature  of  decision — Review. — 
United  States  v.  Black,  128  U.  S.  40.  32 
L.  Ed.  354.  And  see  Miller  v.  Raum,  135 
U.  S.  200,  34  L.  Ed.  105. 

As  to  mandamns  to  commissioner,  see 
the  title  MANDAMUS,  vol.  8,  p.  1. 

^1-  Appeal  from  commissioner  of  pen- 


sions to  secretary  of  interior. — Knight  v. 
United  States  Land  Ass'n,  142  U.  S.  161, 
35  L.  Ed.  974,  in  which  case  the  court 
states  that  such  power  was  expressly  as- 
serted in  United  States  v.  Black,  128  U. 
S.  40,  32  h.  Ed.  354,  and  was  impliedly 
recognized  in  Miller  v.  Raum,  135  U.  S. 
200,  34  L.  Ed.  105. 

22.  Power  of  commissioner  of  pensions 
to  make  special  examinations  into  merits 
of  claims.— By  §  4744  of  the  Revised  Stat- 
utes, as  amended  by  the  act  of  July  25, 
1882,  c.  349,  it  is  provided  that  "the  com- 
missioner of  pensions  is  authorized  to  de- 
tail from  time  to  time  clerks  or  persons 
employed  in  his  office  to  make  special  ex- 
aminations into  the  merits  of  such  pen- 
sion or  bounty  land  claims,  whether  pend- 
ing or  adjudicating,  as  he  may  deem 
proper,  and  to  aid  in  the  prosectition  of 
any  party  appearing  on  such  examinations 
to  be  guilty  of  fraud,  either  in  the  pre- 
sentation or  in  procuring  the  allowance 
of  such  claims;  and  any  person  so  de- 
tailed shall  have  power  to  administer 
oaths  and  take  affidavits  and  depositions 
in  the  course  of  such  examinations,  and 
to  orally  examine  witnesses,  and  may  em- 
ploy a  stenographer,  when  deemed  neces- 
sary by  the  commissioner  of  pensions,  in 
important  cases,"  etc.  Markham  v. 
United  States,  160  U.  S.  319,  40  U  Ed. 
441. 

As  to  punishment  for  perjury  in  a  dep- 
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missioner  of  pensions,  of  civil  surgeons,  to  examine  applicants  for  pen- 
sions.23 

Vin.  Payment  and  Recovery  Back  of  Pensions. 

A.  Payment. — Statutory  Provisions  as  to  Time  and  Place  of  Payment. 

— By  the  act  of  the  15th  of  June,  1832,  authority  was  given  to  the  secretary  of  the 
treasury  to  pay  pensions  at  such  places  and  times  as  he  might  direct.^  Under 
the  present  statute  the  payment  of  pensions  is  made  through  pension  agents  at 
pension  agencies  in  the  various  states  and  territories.^ 

To  Whom  Payment  Made. — The  earlier  acts  of  congress  granting  donations 
to  officers,  soldiers  and  seamen,  or  to  their  widows  or  children,  in  some  cases 
directed  that  the  payment  might  be  made  to  the  attorney  or  agent  of  the  bene- 
ficiary; in  other  acts  the  direction  was  that  the  payment  might  be  made  to  the 
guardian  of  the  party,  and  in  still  another  class  of  such  acts  the  requirement  was 
that  the  money  should  be  paid  directly  to  the  beneficiary.^  Prior  regulations 
having  proved  inadequate  to  effect  the  intention  that  the  pension  should  enure 
solely  to  the  benefit  of  the  pensioner,  congress  on  the  8th  of  July,  1870,  enacted 
that  thereafter  no  pension  should  be  paid  to  any  person  other  than  the  pensioner 
entitled  thereto,  nor  otherwise  than  according  to  that  act,  'and  that  no  warrant, 
power  of  attorney,  or  other  paper  executed  or  purporting  to  be  executed  by  any 
pensioner,  attorney,  claim  agent,  broker  or  other  person,  should  be  recognized 
by  any  agent  for  the  payment  of  pensions  nor  should  any  pension  be  paid  thereon, 
subject  to  provisos:  1.  That  payment  to  persons  laboring  under  legal  disabil- 
ities might  be  made  to  the  guardian  of  such  persons  in  the  manner  the  act  pro- 
vides. 2.  That  pensions  payable  in  foreign  countries  might  be  made  according 
to  the  provisions  of  existing  laws.^  In  the  corresponding  section  of  the  pres- 
ent statutes,  in  addition  to  the  above-mentioned  provisos,  additional  provision 
is  made  for  payment  to  other  persons  under  certain  circumstances.^^ 

B.  Recovery  Back  of  Pension  Money  Fraudulently  Obtained. — The 
United  States  may  maintain  an  action  to  recover  back  certain  moneys  paid  upon 
the  granting  of  an  application  for  a  pension,  where  such  pension  was  obtained 
through  the  fraudulent  acts  and  representations  of  the  defendant;  but  in  such 
an  action  the  usual  rule  prevails  that  the  evidence  of  fraud  must  be  clear, 
unequivocal  and  convincing  and  not  merely  preponderating.^^ 

osition   before   an   examiner   of  the   pen-  pensioners.    See  the  title  EXTORTION, 

sion  bureau,  see  the  title  PERJURY.  vol.  6,  p.  214. 

28.    Appointment   of  civil  surgeons   to  24.   Provision  of  act  of  June  15th,  18S2, 

examine  applicants   for    pensions,    etc. —  as  to  pajrment  of  pensions. — ^United  States 

By  §  4777  of  the  United   States   Revised  v.  Hall,  98  U.  S.  343,  25  L.  Ed.  180. 
Statutes  it  is  provided  that  "the  commis-         25.  As  to  appointment  of  pension  agents 

sioner  of  pensions  be,  and  he  is  hereby,  and   establishment   of    pension    agencies, 

empowered  to  appoint,  at  his  discretion,  time  and  manner  of  paying  pensions,  see 

civil  surgeons  to  make  the  periodical  ex-  United  States  Rev.  Stats.,  §§  4778-4780. 
amination  of  pensioners  which  are  or  may  26.    Statutory  provision  as  to  payees* — 

be  required  by  law,  and  to  examine  ap-  United  States  v.  Hall,  98  U.  S.  343,  25  L. 

plicants  for  pension,  where  he  shall  deem  Ed.   180. 

an   examination   by  a   surgeon   appointed  Requirement  of  oath  or  affirmation  from 

by  him  necessary;   and  the  fee   for  such  persons  claiming  pension  under  power  of 

examination,  and  the  requisite  certificates  attorney,   etc. — See   ante,   "Sale,  Transfer 

thereof  in  duplicate,  including  postage  on  or  Mortgage  of  Pensions,"  ^X. 
such  as  are  transmitted  to  pension  agents,  27.    Provisions  of  July  8th,  1870,  as  to 

shall  be  two  dollars,  which  shall  be  paid  pajrment   of   pensions. — United   States    v. 

by  the  agent  for  paying  pensions  in  the  Hall>  98  U.  S.  343,  26  L.  Ed.  180. 
district   within   which   the    pensioner     or  28.    Additional  provisos  as   payees  un* 

claimant  resides,  out  of  any  money  appro-  dcr  present  statutes. — United   States   Rc- 

priated  for  the  payment  of  pensions,  un-  vised   Statutes,  §  4766. 
der  such  regulations  as  the  commissioner  Under  the  Pensions  Appropriations  Act 

of     pensions     may     prescribe.**       United  of  March  14th,  1898,  ch.  60,  it  is  provided 

States  V.   Germaine,   99  U.   S.  508,  25  L.  "that  hereafter  no  pensions  shall  be  paid 

Ed.  482.  upon  power,  of  attorney  from  pensioners 

Such  surgeons  not  punishable,  as  offi-  residing  in  foreign  countries." 
cers  of  the  United  States,  for  extortion  29.    Recovery  back  of  pension  monesrs 

under  act  of   1825,  in   taking   fees   from  fraudulently    obtained — Evidence. — ^Lalone 
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IX.    Sale,  Transfer,  or  Mortgage  of  Pensions. 

Even  in  the  early  acts  relating  to  pensions  it  was  provided  that  no  sale,  pledge, 
mortgage,  assignment  or  other  kind  of  conveyance  of  the  whole  or  any  part  of 
a  pension  or  arrearages  of  pension  before  the  same  should  become  due,  should 
be  valid,^^  and  with  a  view  to  enforcing  such  prohibitions,  it  was  expressly  pro- 
vided that  agents  employed  to  collect  pension  moneys  should  make  oath  that 
they  had  no  interest  in  such  moneys  by  any  such  pledge,  mortgage,  transfer, 
agreement,  or  arrangement,  and  that  they  knew  of  none,  and  provision  was  ex- 
pressly made  for  their  punishment  if  they  should  swear  falsely.^^  Section  4745, 
of  the  United  States  Revised  Statutes  as  they  now  stand,  prohibits  the  sale, 
pledge,  assignment,  etc.,  "of  any  right,  claim,  or  interest  in  any  pension  which 
has  been,  or  may  hereafter  be  granted,"  and  provides  for  the  punishment  of  any 
one  who  shall  pledge  or  receive  as  a  pledge,  mortgage,  sale,  etc.,  or  any  such 
right,  claim  or  interest,  or  who  shall  hold  the  same  as  collateral  security,  and 
for  the  punishment  of  any  person  who  shall  retain  the  certificate  of  a  pensioner 
and  refuse  to  surrender  it  upon  the  proper  demand.  Such  section  does  not  re- 
quire the  oath  denying  interest,  mentioned  in  the  preceding  text. 

Z.   Exemption  of  Pension  Moneys  from  Attachment,  Levy  or  Seizure. 

Under  earlier  acts  of  congress,  as  well  as  under  the  present  statute,  express 
provision  was  made  for  exemption  of  the  pay  of  pensioners  from  attachment, 
levy,  or  seizure  or  any  legal  process  whatever,  and  that  it  should  inure  wholly  to 
the  personal  benefit  of  the  individual  entitled  to  the  same.^^  These  provisions 
of  the  federal  statutes  as  to  exemption  have  been  expressly  construed  to  protect 
the  fund  only  while  in  the  course  of  transmission  to  the  pensioner.  When  the 
money  has  been  paid  to  him  it  has  "inured  wholly  to  his  benefit,"  within  the 
meaning  of  the  statute,  and  is  liable  to  seizure  as  opportunity  presents  itself. ^^ 
State  courts  have,  however,  in  more  than  one  instance,  decided  that  money  re- 
ceived as  pension  from  the  United  States  is  not  liable  to  attachment,  levy,  or 
seizure  by  or  under  any  legal  or  equitable  process  whatever.^* 

XI.   Fees  of  Claim  Agents  or  Attorneys  in  Pension  Cases. 
Provisions  Fixing  Amount  of  Fees.— By  the  act  of  July  14,  1863,   con- 

V.  United  States,  164  U.  S.  255,  41  L.  Ed.  whether  the  sum  remains  with  the  pension 

425.    See,   generally,  the    title     FRAUD  officer,  or  any  officer,  or  agent  thereof  or 

AND  DECEIT,  vol.  6,  p.  442.  is  in  course  of  transmission  to  the  pen- 

30.  Statutory  prohibition  of  sale,  trans-  sioner  entitled  thereto,   but    shall     inure 

fcr.  or  mortgage  of  pensions  not  due. —  wholly  to  the  benefit  of  such  pensioner." 

United  States  v.  Hall,  98  U.  S.  343,  25  L.  Mcintosh   v.    Aubrey,    185   U.    S.    122,   46 

Ed.  180.  L.   Ed.  834. 

81.  Requirement  of  sworn  denial  of  in-  33.     Statutory     provision     construed. — 

tercst  of  agents  coUecting  pension  money.  Mcintosh  v.  Aubrey,  185  U.  S.  122,  46  L. 

—United  States  v.  Hall,  98  U.  S.  343,  25  Ed.  834. 

L  £d.  180;  Ballew  v.  United  States,  160  Property  purchased  with  pension  money 

U.  S.  187,  40  L.  Ed.  388.     See,  generally,  is  not  exempt  from  seizure  or  sale  on  ex- 

the  title  PERJURY.  ecution   under  §   4747.     Mcintosh  v.  Au- 

S2.  Statutory  provisions  relating  to  ex-  brey,  185  U.  S.  122,  46  L.  Ed.  834. 
emption  of  pension  money  from  attach-   '      34.   View  of  state  courts  as  to  exemp- 

ment,  levy,  or  seixnre. — By  the  act  of  the  tions  of  pension  money  from    seizure. — 

15th  of  June,  1832,  it  was  provided  that  the  United  States  v.  Hall,  98  U.  S.  343,  25  L. 

pay  of  the  pensioner  should  not  be  in  any  Ed.  180. 

way  transferable  or  liable  to  attachment,  "Congress  has  the  power,  says  Justice 

levy  or  seizure  by  any  legal  process  what-  Peters,   to   attach   such   condition   to   the 

ever,  and  that  it  should  inure  wholly  to  grant  of  the  bounty  beyond  all  doubt;  and 

the  personal  benefit  of  the  individual  en-  the  court  held  that  the  language  of  §  2, 

titled  to  the  same.    United  States  v.  Hall,  in  the  act  of  June  6,  1866,  was  compre- 

98  U.  S.  343,  25  L.  Ed.  180.  hensive    enough    to    exempt    such    money 

Section  4747  of  the  Revised  Statutes  of  from  any  such  attachment,  levy,  or  seizure 
the  United  States,  is  to  the  effect  that  under  state  laws.  Eckert  &  Co.  v.  Mc- 
"no  sum  of  money  due,  or  to  become  due,  Kee,  etc.,  9  Bush.  (Ky.)  355.  It  is  un- 
to any  pensioner,  shall  be  liable  to  attach-  doubtedly  competent  for  the  United  States, 
mem,  levy  or  seizure,  by  or  under  any  said  Judge  Hoar,  to  attach  such  condi- 
legal    or     equitable     process    whatever,  tions  as  they  may  see  fit  to  the  grant  of 
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gress  prescribed  the  fees  to  be  charged  by  agents  and  attorneys  for  making  out 
and  causing  to  be  executed  the  papers  necessary  to  establish  claims  for  pen- 
sion bounty  or  other  allowance  and  provided  that  if  any  agent  or  attorney  in 
such  a  case  demanded  or  received  any  greater  compensation  than  that  allowed 
by  the  act,  he  should  be  deemed  guilty  of  a  misdemeanor  and  be  punished  as 
therein  provided.  Stated  fees  were  allowed  the  agents  and  attorneys  by  that 
act,  but  congress  two  years  later  passed  a  supplemental  act  allowing  such  agents 
or  attorneys  a  fixed  sum  instead  of  fees,  and  allowed  such  agents  or  attorneys 
ten  dollars  in  full  for  all  services  in  procuring  a  pension.^^  By  the  act  of  con- 
gress, entitled  "an  act  relating  to  claim  agents  and  attorneys  in  pension  cases/' 
approved  June  20,  1878,  it  was  enacted  that :  "It  shall  be  unlawful  for  any  at- 
torney, agent,  or  other  person,  to  demand  or  receive  for  his  services  in  a  pen- 
sion case  a  greater  sum  than  ten  dollars,"^®  and  a  similar  provision  was  made  by 
the  act  of  June  27th,  1890.37  Under  §  4785  of  the  United  States  Revised  Stat- 
utes, relating  to  fees  for  the  prosecution  of  pension  claims,  it  is  provided  that 
"no  agent  or  attorney  or  other  person  shall  demand  or  receive  any  other  com- 
pensation for  his  services  in  prosecuting  a  claim  for  pension  or  bounty  land 
than  such  as  the  commissioner  of  pensions  shall  direct  to  be  paid  to  him,  not 
exceeding  twenty-five  dollars;  nor  shall  such  agent,  attorney  or  other  person 
demand  or  receive  such  compensation,  in  whole  or  in  part,  until  such  pension  or 
bounty  land  claimed  shall  be  allowed.  By  §  4786  of  the  Revised  Statutes  pro- 
vision is  made  for  the  filing  by  the  agent  or  attorney  of  record  with  the  com- 
missioner of  pensions  in  the  case  of  certain  claims,  duplicate  articles  of  agree- 
ment setting  forth  the  fee  agreed  upon  by  the  parties,  and  providing  that  in  all 
cases  where  application  is  made  for  pension  or  bounty  land,  and  no  agreement 
is  thus  filed,  the  fee  shall  be  ten  dollars  and  no  more.  This  section  further  pro- 
vides that  no  greater  fee  than  ten  dollars  shall  be  demanded,  received,  or  al- 
lowed in  any  claim  for  pension  or  bounty  land  granted  by  special  act  of  con- 
gress, nor  in  any  claim  for  increase  of  pension  on  account  of  the  increase  of  the 
disability  for  which  the  pension  had  been  allowed. 

Punishment  for  Demanding  or  Beceiving  Excessive  Fees. — Prom  the 
earlier  down  to  the  existing  statutes  prescribing  the  compensation  of  attorneys 
and  agent  for  prosecuting  pension  claims,  the  demanding  or  receiving  of  com- 
pensation in  excess  of  that  prescribed  by  the  statute  is  expressly  made  an  of- 
fense and  its  punishment  prescribed.^® 

Xn.  Offenses  against  Pension  Laws. 
A.  Making  or  Procuring  False  Affidavits,  etc.,  Concerning  Claims  for 
Pensions — 1.  Statutory  Provisions. — Express  provision  is  made  in  the  United 
States  Revised  Statutes  for  the  punishment  of  every  person  who  knowingly  or 
willfully  in  anywise  procures  the  making  or  presentation  of  any  false  or  fraud- 
ulent affidavit  concerning  any  claim  for  pension,  or  payment  thereof,  or  pertain- 
ing to  any  other  matter  within  the  jurisdiction  of  the  commissioner  of  pen- 
sions.8® 

a  pension,  and  to  fix  by  law  the  time  and  '   against  Pension  Laws,"  XII. 
manner  in  which  the  property  shall  finally         39.    Provision  of  United  States  Revised 

pass    to   the    pensioner/'     United    States  Statutes,  §  4746,  as  to  making  or  procur- 

V.  Hall,  98  U.  S.  343,  25  L.  Ed.  180.  ing  false  or  fraudulent    affidavits,    etc — 

35.  Provisions  of  acts  of  1862-64  as  to  Edgington  v.  United  States,  164  U.  S.  361, 
fees  of  pension  agents  and  attomejrs. —  41  L.  Ed.  467..  In  this  case  it  was  held 
United  States  v.  Hall,  98  U.  S.  343,  25  L.  that  this  section  was  not  to  be  deemed  a 
Ed.  180.  repeal  of  §  5438  of  the  United  States  Re- 

36.  Provision  of  act  of  June  20,  1678,  as  vised  Statutes  making  it  penal  to  make 
to  fees. — United  States  v.  Reisinger,  128  or  cause  to  be  made,  for  the  purpose  of 
U.  S.  398,  32  L.  Ed.  480.  obtaining    or    aiding   to    obtain    the    pay- 

37.  Provision  of  June  27th,  1890. — Frisbie  ment  or  approval  of  any  claim  against  the 
V.  United  States,  157  U.  S.  160,  39  L.  Ed.  United  States,  any  false  deposition,  know- 
657.  ing  the  same  to  contain  any  fraudulent  or 

38.  Offense  of  demanding  or  receiving  fictitious  statement.  Undoubtedly  there 
excessive      fees. — See      post,      "Offenses      is  some  ground  that  is  common  to  both 
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2.  Indictment. — In  an  indictment  for  the  transmission  to  the  commissioner 
of  pensions  of  an  affidavit  known  to  be  false,  it  is  sufficient  for  the  indictment  to 
charge  the  act  to  have  been  done  "with  intent  to  defraud  the  United  States," 
without  also  charging  that  it  was  done  feloniously  or  with  "a  felonious  intent."^^ 

3.  Punishment. — The  statute  relating  to  false  jaffidavits,  as  it  was  originally 
enacted,  provided  a  penalty  of  a  fine  not  exceeding  five  hundred  dollars  or  for 
imprisonment  for  a  term  not  exceeding  three  years  ;*i  but  under  the  statute  as 
amended,  the  penalty  provided  is  a  fine  not  exceeding  five  hundred  dollars,  or  im- 
prisonment for  a  term  of  not  more  than  five  years.*^ 

B.  Demanding  or  Receiving  Excessive  Fees  for  Prosecution  of  Pen- 
sion Claims — 1.  Statutory  Provisions  Stated  and  Construed. — Under  the 
present  as  well  as  earlier  federal  statutes  it  is  made  a  misdemeanor  for  any  agent 
or  attorney  or  other  person  instrumental  in  prosecuting  any  claim  for  pension  or 
bounty  land,  to  directly  or  indirectly  contract  for,  demand,  or  receive,  or  retain 
any  greater  compensation  for  his  services  or  instrumentality  in  prosecuting  a 
claim  for  pension  or  bounty  land  than  is  provided,  or  for  payment  thereof  at  any 
other  time  or  in  any  other  manner  than  is  provided  by  statute.^^ 

Statutory  Provision  Oonstmed. — ^The  scope  of  the  statute  now  under  con- 
sideration and  the  evident  purpose  of  congress  are  to  prevent  an  applicant  from 
being  mulcted  any  sum  beyond  that  provided  by  statute,  by  any  one  assisting  in 
the  matter.**  The  guilt  or  innocence  of  the  defendant  does  not  turn  on  the  ques- 
tion whether  he  is  or  is  not  successful  in  obtaining  the  pension  which  he  is  apr 
plying  for,  nor  whether  he  takes  the  sum  in  excess  of  that  allowed  out  of  the 
particular  pension  money  received  by  the  applicant;*^  nor  does  the  question  of 
his  guilt  depend  on  the  amount  of  the  excess.*^ 

2.  Effect  of  Repeal  of  Statute. — The  repeal  of  the  act  of  congress  of  1878, 


sections.  Thus  the  procuring  or  causing 
to  be  made  a  false  deposition  or  affidavit 
in  promoting  a  fraudulent  pension  claim 
is  made  an  offense  by  both  statutes.  But 
the  earlier  statute  is  wider  in  its  scope, 
because  not  restricted  to  fraudulent  pen- 
sion claims,  nor  to  merely  procuring  a 
false  affidavit  to  be  made. 

Generally,  as  to  the  punishment  as  per- 
jury, of  the  making  or  causing  to  be  made, 
false  depositions  for  the  purpose  of  ob- 
taining or  aiding  to  obtain  payment  or  ap- 
§roval  of  any  claim  against  the  United 
tatcs,  see  the  title  PERJURY.  And  see 
the  title  UNITltD  STATES. 

Tranamission  of  affidavit  known  to  be 
faliBe.^ — The  transmission  to  the  commis- 
sioner of  pensions  of  an  affidavit  which 
was  false  in  the  facts  which  it  professed 
to  narrate,  although  sworn  to  by  a  per- 
son who  really  existed,  and  the  person 
who  transmitted  it  knew  that  it  was  false, 
is  an  offense  within  the  meaning  of  the  act 
of  congress  providing  that  if  any  person 
shall  transmit  to,  or  present  at,  or  cause 
or  procure  to  be  transmitted  to,  or  pre- 
sented at,  any  office  or  officer  of  the  gov- 
ernment of  the  United  States,  any  deed, 
power  of  attorney,  order,  certificate,  re- 
ceipt, or  other  writing,  in  support  of,  or 
in  relation  to,  any  account  or  claim,  with 
intent  to  defraud  the  United  States, 
knowing  the  same  to  be  false,  altered, 
forged,  or  counterfeited,  every  such  per- 
son shall  be  deemed  and  adjudged  guilty 
of  felony,  etc.  United  States  v.  Staats,  8 
How.  41,  12  L.  Ed.  979. 


40.  Sufficiency  of  indictment  for  trans- 
mission of  false  affidavit. — United  States 
V.  Staats,  8  How.  41,  12  L.  Ed.  979. 

41.  Penalty  for  offenses. — Edgington  v. 
United  States,  164  U.  S.  361,  41  L.  Ed. 
467. 

42.  United  States  Statutes,  §  4746. 

43.  Statutory  prohibition  as  to  con- 
tracting for,  demanding,  or  receiving,  etc., 
excessive  compensation. — United  States 
Revised  Statutes,  §  4786.  Ballew  v.  United 
States,  160  U.  S.  187,  40  L.  Ed.  388; 
United  States  v.  Hall,  98  U.  S.  343,  25  L. 
Ed.  180;  United  States  v.  Reisinger,  128 
U.  S.  398,  32  L.  Ed.  480;  Frisbie  v.  United 
States,  157  U.  S.  160,  39  L.  Ed.  657;  United 
States  V,  Benecke,  98  U.  S.  447,  25  L.  Ed. 
192. 

44.  Scope  and  purpose  of  provision. — 
Frisbie  v.  United  States,  157  U.  S.  160,  39 
L.   Ed.  657. 

45.  Guilt  or  innocence  of  defendant  not 
dependent  upon  succession  obtaining  pen- 
sion, etc. — Frisbie  v.  United  States,  157  U. 
S.  160,  39  L.  Ed.  657. 

46.  Guilt  not  dependent  upon  amount  of 
excess. — Frisbie  v.  United  States,  157  U. 
S.   160,  39  L.   Ed.  657. 

"The  rule  de  minimis  non  curat  lex  has 
no  such  application  in  criminal  cases.  The 
stealing  of  one  cent  is  larceny  as  truly  as 
the  stealing  of  a  thousand  dollars.  The 
amount  may  vary  the  degree,  but  it  does 
not  change  the  character  of  the  crime." 
Frisbie  v.  United  States,  157  U.  S.  160,  39 
L.  Ed.  657.  See,  generally,  the  title  LAR- 
CENY, vol.  7,  p.  844. 
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prohibiting  the  demanding  or  receiving  an  excessive  fee  for  prosecuting  a  pension 
claim,  will  not  bar  the  prosecution  and  conviction  of  one  who  committed  such 
offense  prior  to  the  repealing  act.^"^ 

3.  Indictment. — An  indictment  for  demanding,  receiving,  and  retaining,  by 
way  of  a  fee  for  prosecuting  a  claim  for  pension,  in  excess  of  the  sum  per- 
mitted by  statute,  is  not  defective  merely  for  the  reason  that  it  describes  the  de- 
fendant as  a  lawyer  and  not  as  an  agent  or  attorney.^®  Nor  is  it  a  sufficient  ob- 
jection to  an  indictment  that  there  is  no  averment  that  the  person  on  whose  be- 
half the  claim  was  prosecuted  was  a  pensioner  of  the  United  States,  or  that  any 
money  of  any  kind  or  character  was  ever  paid  to  defendant  for  such  person,  or 
that  any  money  was  ever  paid  to  any  other  person  for  her.*®  If  the  amount  of 
the  excess  over  the  legal  amount  demanded,  received,  and  retained  by  the  de- 
fendant, is  unknown,  it  is  proper  to  allege  that  fact  in  the  indictment,  and,  in  the 
absence  of  any  testimony  to  the  contrary,  it  will  be  presumed  that  the  amount  of 
the  excess  was,  in  fact,  unknown  to  the  grand  jury.^^  The  charge  of  demanding, 
receiving,  and  retaining  an  excessive  fee  implies  that  there  is  wrong  in  the  orig- 
inal* exaction,  and  it  is  unnecessary  to  aver  a  demand  upon  the  defendant  to 
undo  such  wrong.' ^  If  he  wrongfully  demanded  and  received,  and  still  retains 
the  sum  so  demanded  and  received,  the  offense  is  complete.' *  In  an  indictment 
for  demanding  or  receiving  excessive  fees,  the  allegation  that  the  offense  charged 
was  "contrary  to  the  form  of  the  statutes  in  such  case  made  and  provided,  and 
against  the  peace  and  dignity  of  the  United  States,"  is  one  of  a  mere  conclusion 
of  law,  is  not  of  the  substance  of  the  charge,  and  its  omission  is  of  a  matter  of 
form  which  does  not  tend  to  the  prejudice  of  the  defendant,  and  is  therefore,  to 
be  disregarded.'^ 

4.  Punishment. — A  person  guilty  of  the  offense  of  demanding,  receiving  or 
retaining  excessive  compensation  for  the  prosecution  of  a  pension  claim,  is 
guilty  of  a  misdemeanor,  and,  upon  conviction  thereof,  may  for  every  such  of- 
fense be  fined  not  exceeding  five  hundred  dollars,  or  imprisoned  at  hard  labor 
not  exceeding  two  years,  or  both,  in  the  discretion  of  the  court.'* 

-  0.  Withholding  of  Pension — 1.  Statutory  Provisions  Stated  and  Con- 
strued.— ^Provision  Stated. — By  statute  it  is  expressly  made  a  misdemeanor 
for  an  agent,  attorney,  or  other  person  instrumental  in  prosecuting  a  pension 

47.  Effect  of  repeal  of  statute. — United  the  sum  which  by  the  statute  he  was  per- 
States  V.  Reisinger,  128  U.  S.  398,  32  L.  mitted  to  do."  Frisbie  v.  United  States, 
Ed.   480.  157  U.  S.  160,  39  L.   Ed.  657. 

48.  Description  of  defendant  as  "law-  48.  Indictment  not  defective  for  omis- 
yer." — Frisbie  v.  Uriited  States,  157  U.  S.  sion  to  aver  receipt  of  money  by  claimant. 
160,  39  L.  Ed.  657.  —Frisbie  v.  United  States,  157  U.  S.  160, 

"It  is  claimed  that  the  indictment  is  de-  39  L.  Ed.  657. 

fective  in  that  it  describes  the  defendant  50.    Averment  that  amount    of    excess 

as  a  lawyer  and  not  as  an  agent  or  at-  was  unknown — Presumption  in  absence  of 

torney.     Of  course  the  use   of  the  word  averment. — Frisbie   v.  United   States,   157 

'lawyer'   is   not    significant;    it    is   a   mere  U.  S.  160,  39  L.  Ed.  657. 

descriptio  personae.     The  language  of  the  51.    Averment  of  demand  or  return  of 

statute   is   'no   agent,   attorney,   or   other  excess    unnecessary. — Frisbie     v.     United 

person  engaged   in   preparing,'   etc.     The  States,  157  U.  S.  160,  39  L.  Ed.  657. 

mdictment   charges    that    'defendant   then  52.    Frisbie  v.  United  States,  157  U.  S. 

and  there  being  a  person  engaged  in  pre-  160,  39  L,.  Ed.  657. 

paring,   presenting,    and     prosecuting     a  53.    Omission  of  allegation  that  offense 

claim  for  pension  upon   the  said   United  was  "contrary  to  the  form  of  the  statutes,"* 

States  *  *  *  by  and  on  behalf  of  one  Julia  etc. — Frisbie  v.  United  States,  157  U.  S. 

Johnson.'     It  is  immaterial  what  was  his  160,   39   L.   Ed.   657.     See,   generally,    the 

original    profession    or    avocation.      It    is  title      INDICTMENTS,      I  N  F  O  R  M  A- 

sufficient  that  if  even  temporarily  he  en-  TIONS,  PRESENTMENTS  AND  COM- 

gaged  in  the  work  of  preparing,  present-  PLAINTS,  vol.  6,  p.  971. 

ing,  and  prosecuting  a  claim  for  a  pen-  54.   Punishment. — ^United  States  Revised 

sion.    Doing  that  he  brings  himself  within  Statutes,  §  4786.     Ballew  v.  United  States, 

the   requirements    of   the    statute,    and    it  160  U.  S.  187,  40  L.  Ed.  388;  United  States 

is  enough  to  charge  that  he  was  so  en-  v.  Benecke,  98  U.  S.  447,  25  L.  Ed  192; 

gaged,  and  that  whilst  so  engaged  he  did  United  States  v.  Irvine,  98  U.  S.  450,  25 

demand,    receive,    and    retain    more    than  L.  Ed.  193. 
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clainiy  etc.,  to  withhold  from  a  pensioner  or  claimant  the  whole  or  any  part  of  the 
pension  or  claim  allowed  and  due  such  pensioner  or  claimant,  or  the  land  warrant 
issued  to  any  such  claimant.*^ 

Provi&ion  Oonstmed. — While  it  is  not  easy  to  define  for  all  purposes  what 
constitutes  under  the  statutes  a  withholding  of  a  pension,  yet  it  would  clearly 
seem  that  there  must  be  such  unreasonable  delay,  some  refusal  to  pay  on  demand, 
or  some  such  intent  to  keep  the  money  wrongfully  from  the  pensioner,  as  would 
constitute  an  unlawful  withholding  in  the  meaning  of  the  law.*^*  It  has  been 
held  that  the  word  "withholding"  has  a  definite  signification,  and  as  used  in  the 
statute  under  consideration,  contemplates,  not  the  fraudulent  obtaining  of  money 
from  a  pensioner,  but  the  withholding  of  the  money  before  it  reaches  the  hands 
of  the  pensioner  and  passes  under  his  dominion  and  absolute  control.^"^ 


55.  Statutory  prohibition  of  wrong- 
fully withholding  pension,  etc. — United 
States  Revised  Statutes,  §  4786.  United 
States  V.  Irvine,  98  U.  S.  450,  25  L.  Ed. 
193;  United  States  v.  Benecke,  98  U.  S. 
447,  25  L.  Ed.  193;  Ballew  v.  United  States, 
160  U.  S.  187,  40  L.  Ed.  388;  Frisbie  v. 
United  States,  157  U.  S.  160,  39  h.  Ed. 
657. 

56.  What  constitutes  unlawful  withhold- 
ing within  statute.^ — United  States  v.  Ir- 
vine, 98  U.  S.  450,  25  L.  Ed.  193. 

"It  cannot  commence,  of  course,  until 
the  money  is  received  by  the  party 
charged.  Nor  can  it  commence  then,  un- 
til there  is  a. duty  of  immediate  payment 
to  the  pensioner.  A  reasonable  time  must 
certainly  be  allowed  for  this.  What  that 
is  must  depend  in  each  case  on  its  own 
circumstances.  A  refusal  to  pay  on  de- 
mand without  just  excuse  would  consti- 
tute withholding  at  once.  Such  delay  as 
would  show  an  intention  to  evade  pay- 
ment would  constitute  a  withholding.  If 
there  is  nothing  but  careless  delay,  the 
party  might  hold  the  money  for  some 
time  without  incurring  this  severe  pen- 
alty of  two  years  imprisonment."  United 
States  V.  Irvine,  98  U.  S.  450,  25  L.  Ed.  193. 

57.  Fraudulent  obtaining  of  money  from 
pensioner  not  within  meaning  of  statute. 
— Ballew  V.  United  States,  160  U.  S.  187, 
40    L.    Ed.   388. 

"The  context  of  the  statute  supports 
this  view,  for  its  penalty  is  imposed  for 
the  wrongful  withholding  of  the  whole  or 
any  part  of  the  pension  claim  allowed  and 
due  such  pensioner,  and  not  for  a  wrong- 
ful obtaining  of  the  same.  The  fact  that  the 
offense  of  withholding  is  limited  to  any 
agent  or  attorney  or  other  person  instru- 
mental in  prosecuting  any  claim  for  pen- 
sion demonstrates  that  congress  intended 
to  legislate  merely  against  the  wrongful 
withholding  by  certain  individuals,  who, 
by  reason  of  their  relation  to  the  pensioner 
and  his  claim,  might  lawfully  obtain  pos- 
session of  the  same  from  the  government, 
and  upon  whom  rested  the  duty  of  pay- 
ing it  over  to  the  pensioner.  If  withhold- 
ing had  been  considered  as  applicable  to 
the  retaining  of  pension  money  obtained 
from  the  pensioner  by  false  pretenses,  the 
limitation  as  to  particular  persons  would 


not  have  been  enacted."  Ballew  v.  United 
States,  160  U.  S.  187,  40  L.  Ed.  388. 

"These  reasons  make  it  clear  that  the 
purpose  of  the  statute  in  punishing  a  with- 
holding by  certain  persons  standing  in  a 
fiduciary  relation  to  the  pensioner  is  con- 
sistent only  with  the  theory  that  congress 
was  legislating  to  prevent  an  embezzle- 
ment of  pension  money,  not  a  larceny 
thereof  from  the  pensioner  or  the  obtain- 
ing of  the  same  from  him  by  false  pre- 
tenses. This  construction  of  the  statute 
is  further  supported  by  reference  to  the 
act  of  March  3,  1873,  c.  234,  17  Stat.  566,  in 
§  31  (p.  675)  of  which  is  contained  the 
original  provision  making  it  an  offense  to 
withhold  pension  money.  In  juxtaposition 
to  that  section,  in  §  32,  was  the  following: 
'Any  person  acting  as  attorney  to  receive 
and  receipt  for  money  for  and  in  behalf 
of  any  person  entitled  to  a  pension  shall, 
before  receiving  said  money,  take  and 
subscribe  an  oath,  to  be  filed  with  the 
pension  agent,  and  by  him  to  be  trans-? 
mitted,  with  the  vouchers  now  required 
by  law,  to  the  proper  accounting  officer 
of  the  treasury  that  he  has  no  interest  in 
said  money  by  any  pledge,  mortgage,  sale, 
assignment,  or  transfer,  and  that  he  does 
not  know  or  believe  that  the  same  has 
been  so  disposed  of  to  any  person.'  The 
portion  of  §  32,  above  quoted,  was  subse- 
quently embodied  in  §  4745  of  the  Re- 
vised Statutes."  Ballew  v.  United  States, 
160  U.   S.   187,  40   L.   Ed.   388. 

Withholding  pay  and  bounty  not  an  of- 
fense under  §  13  of  July  4th,  1864.— An  in- 
dictment against  A.,  found  Sept.  11,  1875, 
charged  that  in  March,  1868,  he,  as  agent 
and  attorney  of  B.  and  C,  did  withhold, 
and  continued  thereafter  to  withhold  from 
them,  certain  money  which  he  as  their 
agent  and  attorney  had  received  from  the 
United  States  by  the  collection  of  their 
respective  claims  for  "pay  and  bounty" 
and  "arrears  of  pay  and  bounty."  It  was 
held  that  the  acts  charged  are  not  an  of- 
fense under  §  13  of  the  act  of  July  4th, 
1864  (13  Stat.  389).  United  States  v. 
Benecke,  98  U.  S.  447,  25  L.  Ed.  192. 

"Since  the  act  in  which  this  offense  is 
described  makes  no  provision  for  pay  or 
for  bounty,  and  the  fees  regulated  and  the 
acts  forbidden  are  those  done  in  regard  to 
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PEONAGE, 


2.  Limitation  o^  Prosecution. — Whenever  the  act  or  series  of  acts  necessary 

to  constitute  a  criminal  withholding  of  pension  money  have  transpired,  the  crime 

is  complete,  and  from  that  day  the  statute  of  limitations  begins  to  run  against  the 
prosecution.^  8 

3.  Punishment. — ^The  punishment  provided  by  statute  for  the  offense  of 
wrongfully  withholding  pension  money  is  the  same  as  that  provided  for  the  of- 
fense of  demanding,  receiving  or  retaining  an  excessive  fee  for  services  in  the 
prosecution  of  a  pension  claim,  and  is  provided  for  in  the  same  section  of  the 
statutes.*^® 

D.  Embezzlement  of  Pension  Money  by  Onardian. — Express  provision 
is  made  by  statute  for  punishing  the  offense  of  the  embezzlement  of  pension 
money  by  a  guardian  from  his  ward.®^ 


PEONAGE.— See  note  1. 

that  act,  it  seems  a  reasonable  construc- 
tion of  the  penal  part  of  the  statute  that 
withholding  pay  and  bounty,  which  are 
not  mentioned  there,  are  not  intended  to 
be  punished  by  the  act.  It  is  not  in  refer- 
ence to  pay  that  congress  was  legislating. 
The  persons  described  who  may  be  guilty 
are  those  prosecuting  claims  for  pensions 
or  bounty  before  the  pension  office.  The 
offense  described  is  'withholding  from  a 
pensioner  or  other  claimant  the  whole  or 
any  part  of  the  claim  allowed  and  due  said 
pensioner  or  claimant/  and  it  is  but  a  just 
limitation  of  the  word  'claimant*  that  he 
should  be  a  claimant  under  that  act,  a 
claimant  before  the  pension  bureau.  This 
part  of  the  section  is  to  be  taken  in  con- 
nection with  the  taking  of  illegal  fees, 
which  manifestly  refers  to  cases  before 
the  pension  office,  and  which  are  de- 
scribed and  punished  in  the  same  sentence 
and  by  the  same  penalty.  The  word 
'bount3r'  is  not  used  in  this  sentence,  nor 
the  word  'pay,'  but  the  argument  is  that 
the  word  'claim'  includes  them.  We 
think  this  would  be  an  unjustifiable  exten- 
sion of  a  penal  statute  beyond  its  terms 
and  against  its  purpose."  United  States 
V.  Benecke,  98  U.  S.  447,  25  L.  Ed.  192. 
See  CLAIMANT,  vol.  3,  p.  847,  note. 

Provisions  of  statute  inapplicable  to 
money  previously  withheld. — An  act  mak- 
ing it  a  misdemeanor  to  wrongfully  with- 
hold pension  money  cannot  be  held  to 
apply  to  a  case  where  the  money  had  al- 
ready been  withheld  five. years  when  the 
statute  was  passed.  "The  party  might 
very  well  be  criminally  wrong  in  failing 
to  pay  when  he  received  it;  but  congress 
could  hardly  be  supposed  to  intend  to 
punish  as  a  crime  his  failure  to  pay  after- 
wards what  was  in  law  but  a  debt  created 
five  years  before."  United  States  v. 
Benecke,  98  U.  S.  447,  25  L.  Ed.  192. 

5S.  Limitation  of  prosecution. — United 
States  V.  Irvine,  98  U.  S.  450,  25  L.  Ed. 
193. 

An  indictment  against  A.,  found  Sept. 
15,  1875,  charged  that  on  Dec.  24,  1870,  B. 
demanded  of  him  the  sum  of  $525,  which 
he  as  her  agent  and  attorney  had  col- 
lected and  received  from  the  United  States 


on  account  of  a  pension  awarded  to  her, 
and  that  he  then,  and  continuously  there- 
after, wrongfully  withheld  it  from  her. 
Held:  1.  That  the  indictment  was  barred 
by  §  1044  of  the  Revised  Statutes.  2. 
That  the  crime  charged  was  not  a  con- 
tinuous one  to  the  time  of  finding  the  in- 
dictment. United  States  v.  Irvine,  98  U. 
S.   450,  25   L.   Ed.   193. 

59.  Punishment. — See  ante,  "Punish- 
ment," XII,  C,  3. 

60.  Punishment  of  embezzlement  of 
pension  moneys  by  guardian. — By  the  act 
of  March  3,  1873,  following  the  designation 
of  the  offense  of  withholding  pension 
money,  it  was  provided  that  "every  guard- 
ian having  the  charge  and  custody  of  the 
pension  of  his  ward  who  embezzles  the 
same  in  violation  of  his  trust,  or  fraudu- 
lently converts  the  same  to  his  own  use, 
shall  be  punished  by  fine  not  exceeding 
two  thousand  dollars,  or  imprisonment  at 
bard  labqr  for  a  term  not  exceeding  five 
years  or  both."  Ballew  v.  United  States, 
160  U.  S.  187,  40  L.  Ed.  388. 

Section  4783  of  the  present  United 
States  Revised  Statutes  is  practically  the 
same  as  the  provision  above  set  out,  with 
the  exception  that  it  is  made  applicable  to 
"every  guardian,  conservator,  curator, 
committee,  tutor,  or  other  person  having 
charge  and  custody  in  a  fiduciary  capacitj-^ 
of  the  pension  of  his  ward  who  shall  em- 
bezzle," etc.  Ballew  v.  United  States,  160 
U.  S.  187,  40  L.  Ed.  388. 

Constitutionality  of  provision  ponishing 
embezzlement. — Congress  has,  under  the 
constitution,  power  to  declare  that  the 
embezzlement  or  fraudulent  conversion  to 
his  own  use  by  a  guardian  of  the  money 
which  he,  on  behalf  of  his  wards,  has  re- 
ceived from  the  government  as  a  pension 
due  to  them,  is  an  offense  against  the 
United  States,  and  to  vest  the  proper  cir- 
cuit court  with  jurisdiction  to  try  and 
punish  him  therefor.  United  States  v. 
Hall,   98  U.   S.  343,  25   L.  Ed.   180. 

1.  Peonage.— In  Clyatt  v.  United  States, 
197  U.  S.  207,  215,  49  L.  Ed.  726,  it  is  said: 
"What  is  peonage?  It  may  be  defined  as 
a  status  or  condition  of  compulsory  serv- 
ice, based  upon  the  indebtedness  of  the 
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PEOPLE.— See  the  title  Neutrauty,  vol.  8,  pp.  899,  901.    See  note  1. 

PEE  CAPITA. — See,  generally,  the  title  WiLi^s.     See  note  2. 

PEBOOLATINO  WATERS. — See  the  title  Waters  and  Watercourses. 

PEE  DIEM. — See  references  under  Fees,  vol.  6,  p.  244. 

PEBEMPTOEY  CHALLENGE.— See  the  title  Jury,  vol.  7,  p.  773. 

PEREMPTORY  INSTRUCTIONS.- See  the  title  Instructions,  vol.  7,  p.  50. 

PEREMPTORY  MANDAMUS.- See  the  title  Mandamus,  vol.  8,  p.  94. 

PEREMPTORY  NONSUIT.— See  the  title  Dismissal,  Discontinuance 
AND  Nonsuit,  vol.  5,  p.  389. 

PERFECT.- See  note  3. 

PERFORM— PERFORMERS.— See,  generally,  the  titles  Contracts,  vol. 
4,  p.  578,-  Frauds,  Statute  of,  vol.  6,  p.  459. 

PERILS  OF  THE  SEA.— See  the  titles  Carriers,  vol.  3,  p.  593;  Embargo 
AND  NoN intercourse  Laws,  vol.  5,  p.  741 ;  Marine  Insurance,  vol.  8,  pp. 
168,  171,  172;   Ships  and  Shipping.    See  note  4. 


peon  to  the  master.  The  basal  fact  is  in- 
debtedness. As  said  by  Judge  Benedict, 
delivering  the  opinion  in  Jaremillo  v. 
Romero,  1  N.  Mex.  190,  194:  *One  fact 
existed  universally;  all  were  indebted  to 
their  masters.  This  was  the  cord  by 
which  they  seemed  bound  to  their  masters' 
service.'  Upon  this  is  based  a  condition 
of  compulsory  service.  Peonage  is  some- 
times classified  as  voluntary  or  involun- 
tary, but  this  implies  simply  a  difference 
in  the  mode  of  origin,  but  none  in  the 
character  of  the  servitude.  The  one  exists 
where  the  debtor  voluntarily  contracts  to 
enter  the  service  of  his  creditor.  The 
other  is  forced  upon  the  debtor  by  some 
provision  of  law.  But  {peonage,  however 
created,  is  compulsory  service,  involun- 
tary servitude."  See,  also  the  title  SLAV- 
ERY AND  INVOLUNTARY  SERVI- 
TUDE. 

1.  People. — In  Strother  v.  Lucas,  13 
Pet.  410,  446,  9  L.  Ed.  1137,  it  is  said: 
"Custom  is  introduced  by  the  people,  un- 
der which  name  we  understand  the  union 
or  assemblage  of  persons  of  all  descrip- 
tion, of  that  country  where  they  are  col- 
lected." See,  also,  the  title  USAGES  AND 
CUSTOMS. 

In  Walnut  v.  Wade,  103  U.  S.  683,  693, 26 
L.  Ed.  526,  it  is  said:  "The  popular  sig- 
nification of  the  words  'people  of  a  town' 
and  'inhabitants  of  a  town'  is  the  same." 

The  terms  subjects,  people,  and  inhabit- 
ants used  indiscriminately  as  synony- 
mous, see  The  Pizarro,  2  Wheat.  227,  245, 
4  L.  Ed.  226. 

In  Dred  Scott  v.  Sandford,  19  How.  393, 
404,  15  L.  Ed.  691,  Mr.  Chief  Justice 
Taney,  delivering  the  opinon  of  the  court, 
said:  "The  words  'people  of  the  United 
States'  and  'citizens'  are  synonymous 
terms,  and  mean  the  same  thing.  They 
both  describe  the  political  body  who,  ac- 
cording to  our  republican  institutions, 
form  the  sovereignty,  and  who  hold  the 
power  and  conduct  the  government 
through  their  representatives.  They  are 
what  we  familiarly  call  the  'sovereign 
people'  and  every  citizen  is  one  of  this 
people,  and  a  constituent  member  of  this 


sovereignty."  See,  also,  Boyd  v.  Thayer, 
143  U.  S.  135,  159,  36  L.  Ed.  103;  Civil 
Rights  Cases,  109  U.  S.  3,  31,  27  L.  Ed. 
836. 

3.  Per  capita. — In  Eastern  Band  v. 
United  States,  117  U.  S.  288,  310,  29  L. 
Ed.  880,  it  is  said:  "As  designated  by  ar- 
ticles 12  and  15  of  the  treaty,  these 
Cherokees  were  to  receive  'their  due  por- 
tion of  all  the  personal  benefits  accruing 
under  the  treaty,  for  their  claims,  im- 
provements, and  per  capita.'  The  term 
'claims'  had  reference  to  demands  for 
spoliations  of  their  propertv  which  ex- 
isted prior  to  the  treaty.  The  improve- 
ments were  those  made  on  the  property 
ceded.  By  per  capita  was  meant  the  pro- 
portionate amount,  given  to  each  Chero- 
kee east  not  choosing  to  emigrate,  of  the 
money  received  on  the  cession  of  the  lands 
east  of  the  Mississippi,  after  deducting 
certain  expenditures  mentioned  in  article 
15."  See,  also,  the  title  INDIANS,  vol.  6, 
p.  929. 

8.  Perfect  grant. — See  Botiller  v.  Dom- 
inguez,  130  U.  S.  238,  32  L.  Ed.  926.  And 
see,  generally,  the  title  PUBLIC  LANDS. 

Perfect  right  of  self-defense. — See  the 
title   HOMICIDE,  vol.  6,  p.  703. 

Perfect  war.— See  the  title  WAR. 

4.  Perils  of  the  sea. — In  The  Maestic, 
166  U.  S.  375,  386,  41  L-  Ed.  1039,  it  is 
said:  "The  act  of  God,  said  Chancellor 
Kent  (vol.  2,  p.  597),  means  'inevitable 
accident,  without  the  intervention  of  man 
and  public  enemies;'  and  again  (vol.  3,  p. 
216,  that  'perils  pf  the  sea  denote  nat- 
ural accidents  peculiar  to  that  element, 
which  do  not  happen  by  the  intervention 
of  man,  nor  are  to  be  prevented  by  human 
prudence.  A  casus  fortuitus  was  defined 
in  the  civil  law  to  be,  quod  damno,  fatali 
contingit,  cuivis  diligentissimo  possit  con- 
tingere.  It  is  a  loss  happening  in  spite  of 
all  human  effort  and  sagacity.'  The  words 
perils  of  the  sea  may,  indeed,  have  grown 
to  have  a  broader  signification  than  'the 
act  of  God,'  but  that  is  unimportant  here." 

Perils  of  the  lake. — In  Union  Ins.  Co.  v. 
Smith,  124  U.  S.  405,  411,  31  L.  Ed.  497, 
the  following  instructions  were  sustained: 
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PERIODICAL  OVERFLOW. 


PERIOD. — ^As  to  computation  of  time  from  "period  of  exportation"  in  tariif 
laws,  see  the  title  ReviSnue  Laws. 

PEBIODIOAL. — A  periodical  is  defined  by  Webster  as  "a  magazine  or  other 
publication  which  appears  at  stated  or  regular  intervals,"  and  by  the  Centun- 
Dictionary  as  "a  publication  issued  at  regular  intervals  in 'successive  numbers  c^r 
parts,  each  of  which  (properly)  contains  matter  on  a  variety  of  topics  and 
no  one  of  which  is  contemplated  as  forming  a  book  of  itself."^ 

PEBIODIOAL  OVERFLOW.— See  note  2. 


"  'The  perils  of  the  lake,  river,  etc.,  which 
the  defendant  took  upon  itself,  by  the 
terms  of  the  policy,  were  such  as  should 
come  to  the  damage  of  the  vessel  or  any 
part  thereof,  excepting  the  incompetency 
of  the  master  or  insufficiency  of  the  crew, 
or  want  of  ordinary  care  and  skill  in  the 
navigation  of  the  vessel,  rottenness,  and 
defects  of  the'  vessel^  and  all  other  un- 
seaworthiness/ 'The  perils  of  the  lake 
described  and  referred  to  by  this  policy- 
of  insurance  denote  the  natural  accidents 
peculiar  to  that  element,  which  do  not 
happen  by  the  intervention  of  man,  nor 
are  to  be  prevented  by  human  prudence.*  '* 

Perils  of  the  river. — See  the  title  MA- 
RINE  INSURANCE,   vol.   8,  p.   168. 

1.  Periodical. — Houghton  v.  Payne,  194 
U.  S.  89,  96,  48  L.  Ed.  888.  The  court 
said:  "A  periodical,  as  ordinarily  under- 
stood, is  a  publication  appearing  at  stated 
intervals,  each  number  of  which  contains 
a  variety  of  original  articles  by  different 
authors,  devoted,  either  to  general  litera- 
ture of  some  special  branch  of  learning  or 
to  a  special  class  of  subjects.  Ordinarily 
each  number  is  incomplete  in  itself,  and 
indicates  a  relation  with  prior  or  subse- 
quent numbers  of  the  same  series.  It  im- 
plies a  continuity  of  literary  character,  a 
connection  between  the  different  numbers 
of  the  series  in  the  nature  of  the  articles 


appearing  in  them,  whether  they  be  suc- 
cessive chapters  of  the  same  story  or 
novel  or  essays  upon  subject^  pertaining 
to  general  literature."  See,  also.  Bates  & 
Guild  Co.  V.  Payne,  194  U.  S.  106,  48  L 
Ed.  893. 

2.  Periodical  overflow. — In  Heath  :'. 
Wallace,  138  U.  S.  573,  584,  34  L.  Ed.  1063, 
it  is  said:  The  term  'overflowed/  as  thus 
used,  has  reference  to  a  permanent  con- 
dition of  the  lands  to  which  it  is  applied. 
It  has  reference  to  those  lands  which  are 
overflowed,  and  will  remain  so  without 
reclamation  or  drainage;  while  'subject 
to  periodical  overflow*  has  reference  to  a 
condition  which  may  or  may  not  exist, 
and  which,  when  it  does  exist,  is  of  a 
temporary  character.  It  was  never  in- 
tended that  all  the  public  lands  which 
perchance  might  be  temporarily  over- 
flowed at  the  time  of  freshets  and  high 
waters,  but  which,  for  the  greater  portion 
of  the  year,  were  dry  lands,  should  be 
granted  to  the  several  states  as  'swamp 
and  overflowed'  lands.  At  any  rate,  the 
question  whether  or  not  lands  returned  as 
'subject  to  periodical  overflow*  are  within 
the  descriptive  terms  of  those  granted  by 
the  swamp  land  act — that  is,  whether  they 
are  'swamp  and  overflowed* — is  a  ques- 
tion of  fact  properly  determinable  by  the 
land  department." 
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BY  S.  BI^IR  FISHER. 

I.  Statutory  Provisions  as  to  Perjury  and  False  Swearing,  385. 
n.  Essential  Elements  of  Offense,  386. 
m.  Prosecution  and  Punishment,  388. 

A.  Jurisdiction,  388. 

B.  The  Indictment,  388. 

C.  Evidence,  390. 

D.  Punishment,  391. 

CROSS  REFERENCES. 

See  the  titles  AFFroAviTs,  vol.  1,  p.  200;  Autrefois,  Acquit  and  Convict, 
vol.  2,  p.  757;  Bankruptcy,  vol.  2,  p.  839;  Bounties,  vol.  3,  p.  512;  Criminal 
L.\w,  vol.  5,  pp.  85,  121,  125;  Indictments,  Informations,  Presentments  and 
Complaints,  vol.  6,  pp.  975,  1009;  Notary  Public,  vol.  8,  p.  926;  Oath,  vol. 
8,  p.  951;  Pensions,  ante,  p.  371;  Revenue  Laws;  Witnesses. 

As  to  the  effect  of  false  testimony  as  ground  for  relief  against  judgments,  see 
the  title  Judgments  and  Decrees,  vol.  7,  p.  632.  As  to  charge  of  perjury  as 
subjecting  decisions  of  the  land  department  to  review,  see  the  title  Public  Lands. 

I.   Statutory  Provisions  as  to  Perjury  and  False  Swearing. 
Statutory  Definition  of  Perjury. — The  definition  of  the  offense  of  per- 
jury, as  also  its  punishment,  has  been  the  subject  of  express  federal^  as  well  as 


1.  It  is  provided  by  §  S892  of  the  United 
States  Revised  Sututes  that  "every  per- 
son who,  having  taken  an  oath  before  a 
competent  tribunal,  officer,  or  person,  in 
any  case  in  which  a  law  of  the  United 
States  authorizes  an  oath  to  be  adminis- 
tered, that  he  will  testify,  declare,  depose, 
or  certify  truly,  or  that  any  written  testi- 
mony, declaration,  deposition,  or  other 
certificate  by  him  subscribed  is  true,  will- 
fully and  contrary  to  such  oath  states  or 
subscribes  any  material  matter  which  he 
does  not  believe  to  be  true,  is  guilty  of 
perjury."  Markhara  v.  United  States,  160 
U.  S.  319,  40  L.  Ed.  441;  Bucklin  v.  United 
States,  No.  2,  159  U.  S.  682,  40  h.  Ed.  305; 
Caha  V.  United  States,  152  U.  S.  211,  38 
L  Ed.  415;  In  re  Loney,  134  U.  S.  372, 
33  L.  Ed.  949;  United  States  v.  Ambrose, 
108  U.  S.  336,  27  L.  Ed.  746;  United  States 
V.  Curtis,  107  U.  S.  671,  27  L.  Ed.  534. 
And  see  In  re  Kollock,  165  U.  S.  526,  41 
L  Ed.  S13. 

Meaning  of  terms  "declaration"  and 
"certificate"  as  used  in  statute*— In  United 
States  V.  Ambrose,  108  U.  S.  336,  27  L.  Ed. 
746,  it  was  held  that  the  words  declara- 
tion and  certificate,  as  used  in  §  5392  of 
the  United  States  Revised  Statutes,  are 
not  used  as  terms  of  art,  or  in  any  tech- 
nical sense,  but  are  used  in  the  ordinary 
and  popular  sense  to  signify  any  state- 
ment of  material  matters  of  fact  sworn 
to  and  subscribed  by  the  party  charged. 

"The  paper  or  statement  of  the  emol- 


ument account,  the  falsity  of  which  is 
the  foundation  of  the  charge,  is  set  out, 
and  if  in  the  charging  clause  of  the  indict- 
ment it  is  described  by  a  word  equally 
applicable  to  other  instruments,  no  harm 
can  come  to  defendant,  since  he  is  pre- 
cisely informed  as  to  the  identical  writing 
which  is  alleged  to  be  false,  and  which  he 
swore  to  be  true.  Nor  can  he  be  misled 
in  any  way,  because  what  he  says  in  that 
writing  is,  in  the  correct  use  of  language, 
his  sworn  declaration  on  that  subject.  But 
the  perjury  in  all  such  cases  consists  in 
the  oath  by  which  the  party  indicted 
swears  to  the  truth  of  some  matter,  and 
this  oath  may  be  said  to  be  the  false 
statement  of  the  statute.  Or,  in  another 
sense,  it  may  be  said  that  the  written 
statement  and  the  oath  of  the  party  that 
it  is  true,  all  constitute  the  declaration  or 
certificate  of  the  statute,  for  the  falsity  of 
which  he  is  chargeable  with  perjury  and 
liable  to  punishment  The  previously  pre- 
pared writing,  his  oath  to  its  truth,  or  the 
whole  taken  together,  is,  in  our  opinion,  a 
declaration  of  the  party  within  the  mean- 
ing of  the  statute,  and  may  be  so  well  de- 
scribed in  the  indictment."  United  States 
V.  Ambrose,  108  U.  S.  336,  27  L.  Ed.  746. 

"We  are  quite  satisfied  that,  as  set  forth 
in  this  indictment,  these  are  material  mat- 
ters under  the  statute,  and  if  defendant 
did  not  believe  them  to  be  true  when  he 
swore  to  and  subscribed  the  statement 
that  they  were  true,  that  he  is  guilty  of 
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state  legislation.2 
False  Oath  in  Support  of  Olaims  against  United  States. — By  the  act  of 

congress  of  March  1st,  1823,  it  was  declared  .that  "If  any  person  shall  swear  or 
affirm  falsely,  touching  the  expenditure  of  public  money,  or  in  support  of  any 
claim  against  the  .United  States,  he  or  she  shall,  upon  conviction  thereof,  suf- 
fer as  for  willful  and  corrupt  perjury."^  This  act,  it  has  been  held,  does  not 
create  or  punish  the  crime  of  perjury,  technically  considered,  but  it  creates  a 
new  and  substantial  offense  of  false  swearing,  and  punishes  it  in  the  same  man- 
ner as  perjury.* 

n.   Essential  Elements  of  Offense. 

In  order  that  a  false  oath  or  affirmation  may  be  punishable  as  perjury,  it  must 
have  been  taken  in  a  proceeding  in  which  the  law  authorizes  an  oath  to  be  admin- 
istered,**^ must  have  been  taken  before  a  competent  tribunal,  officer,  or  person;*^ 


perjury,  as  declared  in  §  5392,  and  we 
think  the  word  declaration  correctly  de- 
fines such  statement.  The  same  rule  of 
construction  is  applicable  to  the  word  cer- 
tificate used  in  the  statute."  United  States 
V.  Ambrose,  108  U.  S.  336,  27  L.  Ed.  746. 
8.  By  §  8741  of  the  Virginia  Code,  1887» 
it  is  provided  that  "if  any  person  to  whom 
an  oath  is  lawfully  administered  on  any 
occasion,  willfully  swears  falsely  on  such 
an  occasion  touching  any  material  matter 
or  thing"  he  shall  be  guilty  of  perjury. 
In  re  Loney,  134  U.  S.  372,  33  L.  Ed.  949. 

3.  False  oath  in  support  of  claims 
against  United  States. — United  States  v. 
Bailey,  9  Pet.  238,  9  L.  Ed.  113.  And  see 
United  States  v.  Curtis,  107  U.  S.  671,  27 
L.  Ed.  534.  See  the  title  UNITED 
STATES. 

4.  Effect  of  act  of  1823.— United  States 
i\  Bailey,  9  Pet.  238,  9  L.  Ed.  113. 

The  act  does  no  more  than  change  a 
r -mmon-law  offense  into  a  statutory  of- 
fense. United  States  v.  Bailey,  9  Pet.  238, 
C  L.  Ed.  113. 

5.  Oath  must  have  been  taken  in  pro- 
c'-^ding  where  oath  authorized  by  law. — 
Markham  v.  United  States,  160  U.  S.  319, 
40  L.  Ed.  441;  Bucklin  v.  United  States, 
No.  2,  159  U.  S.  682,  40  L.  Ed.  305;  Caha 
V.  United  States.  152  U.  S.  211,  38  L.  Ed. 
415;  Tn  re  Loney,  134  U.  S.  372,  33  L.  Ed. 
949;  ITnited  States  v.  Ambrose,  108  U.  S. 
336,  27  L.  Ed.  746;  United  States  v.  Curtis, 
107  U.  S.  671,  27  L.  Ed.  534;  United  States 
V.  Nickerson,  17  How.  204,  15  L.  Ed.  219. 

Act  of  1823  includes  all  cases  of  swear- 
ing required  by  practice  of  treasunr  de- 
I>artment  in  regard  to  expenditure  of  pub- 
lic moneys,  etc. — In  United  States  v. 
Bailey,  9  Pet.  238,  9  L.  Ed.  113,  it  is  held 
that  the  language  of  the  act  of  1823  should 
be  construed  with  reference  to  the  usages 
of  the  treasury  department;  the  false 
swearing  and  false  affirmation  referred  to 
in  the  act  ought  to  be  construed  to  in- 
clude all  cases  of  swearing  and  affirma- 
tion required  by  the  practice  of  the  de- 
partnient,  in  regard  to  the  expenditure  of 
public  money,  or  in  support  of  any  claims 
agpiP'^t  the  United  States.  The  language 
of  tVe  act  is  sufficiently  broad  to  include 
all  such  cases;  and  there  is  no  reason  for 


excepting  them  from  the  words,  as  they 
are  within  the  policy  of  the  act,  and  the 
mischief  to  be  remedied. 

False  oath  by  person  collecting  pension 
as  agent  of  pensioner. — Under  a  statute 
requiring  agents  or  attorneys  employed 
to  collect  pension  moneys  to  make  oath 
or  affirmation  to  the  proper  accounting 
officer  of  the  treasury  that  he  has  no  in- 
terest in  said  moneys  by  any  pledge, 
mortgage,  sale,  assignment,  or  transfer 
and  that  he  does  not  know  or  believe  that 
the  same  has  been  so  disposed  of  to  any 
person,  a  false  oath  or  affirmation  is  pun- 
ishable as  perjury.  United  States  v.  Hall, 
98  U.  S.  343,  25  L.  Ed.  180;  Ballew  v. 
United  States,  160  U.  S.  187,  40  L-  Ed.  388. 
See,  generally,  the  title  PENSIONS,  ante, 
p.  371. 

Perjury  in  falsely  taking  and  swearing: 
"owner's  oath"  required  by  revenue  col- 
lection laws. — The  falsely  taking  and 
swearing  "the  owner's  oath,  in  cases 
where  goods  have  been  actually  pur- 
chased," as  prescribed  by  the  4th  section 
of  the  supplementary  collection  law  of 
the  1st  of  March«  1823,  is  punishable  as 
perjury.  United  States  v.  Wood,  14  Pet. 
430.  10  L.  Ed.  527. 

False  oath  to  obtain  allowance  of  fish- 
ing bounty. — A  false  oath  taken  in  a  pro- 
ceeding to  obtain  an  allowance  or  bounty 
for  fishing  vessels,  under  the  act  of  con- 
gress of  July  29,  1813,  is  punishable  as 
perjury.  United  States  v.  Nickerson,  17 
How.  204,  15  L.  Ed.  219.  See  the  titles 
AUTREFOIS,  ACQUIT  AND  CON- 
VICT, vol.  2,  p.  757;  BOUNTIES,  vol. 
3,  p.  512. 

6.  Must  have  been  taken  before  compe- 
tent tribunal,  etc. — Markham  v.  United 
States,  160  U.  S.  319.  40  L.  Ed.  441.  And 
see  cases  cited  to  preceding  text. 

"It  can  hardly  be  supposed  that  a  de- 
fendant indicted  for  perjury  can  be  held 
to  be  guilty,  unless  the  oath,  in  regard  to 
which  the  perjury  is  charged,  was  taken 
before  an  officer  of  some  kind  having  due 
authority  to  administer  the  oath."  United 
States  V.  Hall,  131  U.  S.  50,  33  L.  Ed.  97. 

"It  is  fundamental  in  the  law  of  criminal 
procedure  that  an  oath  before  one  who 
has  no  legal  authority  to  administer  oaths 
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of  a  public  nature,  or  before  one  who,  al- 
though authorized  to  administer  some  kind  * 
of  oaths,  but  not  the  one  which  is  brought 
in  question,  cannot  amount  to  perjury  at 
common  law,  or  subject  the  party  taking 
it  to  prosecution  for  the  statutory  offense 
of  willfully  false  swearing.  1  Hawk.  P. 
C,  b.  1,  c.  27,  §  4,  p.  430,  8th  ed.  by  Cur- 
wood;  Roscoe's  Cr.  Evid.  (7th  Ed.),  p. 
817;  2  Whart.  Crim.  Law,  §  2211;  2  Arch. 
Crim.  Pr.  &  PL  (8th  Ed.),  p.  1722."  United 
Slates  V.  Curtis.  107  U.  S.  671,  27  L.  Ed. 
534. 

Rule  construed. — The    provision     of     § 
.■S392   of  the  United   States   Revised   Stat- 
utes to  the  effect  that  the  oath  must  be 
taken   before  some  "  'competent  tribunal, 
officer,  or  person,*    does    not    necessarily 
mean  that  the  tribunal  by  which  the  oath 
is  administered  shall  have  been  created  by 
the   government  which  required  it  to  be 
taken,  nor  that  the  officer  who  adminis- 
ters it  shall  be  an  officer  of  that  govern- 
ment.    But   the    statute   does    mean    that 
the  oath  must  be  permitted  or  required,  by 
at  least  the  laws  of  the  United  States,  and 
be  administered  by  some  tribunal,  officer, 
or  person  authorized  by  such  laws  to  ad- 
minister oaths  in  respect  of  the  particular 
matters   to    which    it     relates."       United 
States  V.  Curtis,  107  U.  S.  671,  27  L.  Ed. 
534. 

Generally  as  to  the  tribunals  or  officers 
before  whom  an  affidavit  or  oath  may  be 
taken,  sec  the  titles  AFFIDAVITS,  vol. 
1,  p.  200;  DEPOSITIONS,  vol.  5,  p.  223; 
OATH,  vol.  8,  p.  951.  And  see  the  titles 
treating  of  particular  officers,  as,  for  in- 
stance, the  title  NOTARY  PUBLIC,  voL 
8,  p.  926. 

The  local  land  officers,  in  hearing  and 
deciding  upon  a  contest  with  respect  to  a 
homestead  entry,  constitute  a  competent 
tribunal,  within  the  scope  of  §  5392,  and 
a  contest  so  pending  before  them  is  a 
case  in  which  the  laws  of  the  United  States 
authorize  an  oath  to  be  administered. 
Caha  V.  United  States,  152  U.  S.  211,  38 
L.  Ed.  415.  And  see  In  re  Kollock,  165 
U.  S.  526,  41  L.  Ed.  813. 

A  special  examiner  of  the  pension  bureau 
is  a  competent  officer  having  lawful  au- 
thority to  administer  an  oaA,  and  the 
willfully  and  corruptly  taking  of  a  false 
oath  before  such  examiner  is  punishable 
as  perjury  under  the  United  States  Re- 
vised Statutes,  §  5392.  Markham  v.  United 
States.  160  U.  S.  319,  40  L,.  Ed.  441.  See 
the  title  PENSIONS,  ante,  p.  371. 

If  a  state  magistrate  shall  administer  an 
oath,  under  an  act  of  congress  expressly 
giving  him  the  power  to  do  so,  it  will  be  a 
lawful  oath,  by  one  having  competent  au- 
thority; and  as  much  so  as  if  he  had  been 
specially  appointed  a  commissioner,  un- 
der the  law  of  the  United  States  for  that 
purpose;  and  such  an  oath,  administered 
under  such  circumstances,  will  be  within 
the  purview  of  the  act  of  1823.  United 
States  V.  Bailey,  9  Pet.  238,  9  L.  Ed.  113. 
And  see  United  States  v,  Curtis,  107  U. 
S.  671.  27  L.  Ed.  534. 


The  act  of  1823  does  not  create  or  pun- 
ish the  crime  of  perjury,  technically  con- 
sidered; but  it  creates  a  new  and  substan- 
tial offense  of  false  swearing,  and  punishes 
it  in  the  same  manner  as  perjury.  The 
oath,  therefore,  need  not  be  administered 
in  a  judicial  proceeding,  or  in  a  case  of 
which  the  state  magistrate,  under  the  state 
laws,  had  jurisdiction,  so  as  to  make  the 
false  swearing  perjury;  it  would  be  suffi- 
cient, that  it  might  be  lawfully  adminis- 
tered by  the  magistrate,  and  was  not  in 
violation  of  his  official  duty.  United 
States  V.  Bailey,  9  Pet.  238,  9  L.  Ed.  113. 

There  is  no  statute  of  the  United  States 
which  expressly  authorizes  any  justice  of 
the  peace  of  a  state,  or  any  officer  of  the 
national  government,  judicial  or  otherwise, 
to  administer  an  oath  in  support  of  any 
claim  against  the  United  States,  under  the 
act  of  1823.  The  secretary  of  the  treas- 
ury, in  order  to  carry  into  effect  the  au- 
thority given  to  him  to  liquidate  and  pay 
the  claims  referred  to  in  the  act  of  1832, 
had  established  a  regulation,  authorizing 
affidavits  made  before  any  justice  of  the 
peace  of  a  state,  to  be  received  and  con- 
sidered in  proof  of  claims  under  the  act. 
By  implication,  he  possessed  the  power 
to  make  such  a  regulation;  and  to  allow 
such  affidavits  in  proof  of  claims  under  the 
act  of  1832;  it  was  incident  to  his  duty  and 
authority  in  settling  claims  under  that  act. 
When  the  oath  is  taken  before  a  state  or 
national  magistrate,  authorized  to  admin- 
ister oaths,  in  pursuance  of  any  regula- 
tions prescribed  by  the  treasury  depart- 
ment, or  in  conformity  with  the  practice 
and  usage  of  the  treasury  department,  so 
that  the  affidavit  would  be  admissible  evi- 
dence at  the  department,  in  support  of  any 
claim  against  the  United  States,  and  the 
party  swears  falsely,  the  case  is  within  the 
provision  of  the  act  of  1823,  ch.  165. 
United  States  v.  Bailey,  9  Pet.  238,  9  L- 
Ed.  113. 

The  collector  of  the  district  in  which  a 
vessel  was  enrolled  and  licensed  is  ex- 
pressly authorized  to  administer  the  oath 
required  by  the  act  of  July  29,  1813,  in 
case  of  applications  for  the  fishing  bounty- 
provided  by  that  act.  United  States  v. 
Nickerson,  17  How.  204,  15  L.  Ed.  219. 

False  oath  before  notary  public  not  au- 
thorized to  administer  oath  not  punishable 
as  perjury. — In  United  States  v.  Curtis, 
107  U.  S.  671,  27  L.  Ed.  534,  it  was  held 
that  prior  to  the  act  of  Feb.  26,  1881,  ch. 
82,  notaries  public  in  the  different  states 
had  no  authority,  by  virtue  of  any  act  of 
congress,  to  administer  the  oath  required 
by  §  5211  of  the  United  States  Revised 
Statutes,  in  verification  of  reports  by  offi- 
cers of  national  banks,  and  that  a  false 
oath  to  such  a  report,  taken  before  a  no- 
tary appointed  by  a  state,  was  conse- 
quently not  punishable  as  perjury.  See, 
also.  United  States  v.  Hall,  131  U.  S.  50, 
33  L.  Ed.  97.  See,  generally,  the  title 
BANKS  AND  BANKING,  vol.  3,  pp.  17, 
118. 

"Our  attention  is  called  by  counsel  for 
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must  have  been  in  relation  to  a  material  matter  or  thing  ;"^  and  the  false  state- 
ment must  have  been  willfully  made.® 

m.   Prosecution  and  Punishment. 

A.  Jurisdiction. — Federal  Jurisdiction  of  Offense  in  Oourt  or  Other 
Judicial  Tribunal  of  United  States. — A  witness  who  gives  his  testimony, 
pursuant  to  the  constitution  and  laws  of  the  United  States,  in  a  case  pending 
in  a  court  or  other  judicial  tribunal  of  the  United  States,  whether  he  testifies  in 
the  presence  of  that  tribunal,  or  before  any  magistrate  or  officer  (either  of  the 
nation  or  of  the  state)  designated  by  act  of  congress  for  the  purpose,  is  ac- 
countable for  the  truth  of  his  testimony  to  the  United  States  only;  and  perjury 
committed  in  so  testifying  is  an  offense  against  the  public  justice  of  the  United 
States  and  within  the  exclusive  jurisdiction  of  the  courts  of  the  United  States  ;^ 
and  cannot,  therefore,  be  punished  in  the  courts  of  a  state  under  the  general 
provisions  of  the  statutes  of  such  state  relating  to  perjury. ^^  Thus,  for  instance, 
it  has  been  held  that  the  courts  of  a  state  have  no  jurisdiction  of  the  crime  of 
perjury  committed  in  an  examination  before  a  commissioner  under  the  United 
States  bankrupt  act;^^  of  perjury  in  testifying  before  a  commissioner  of  the 
circuit  court  of  the  United  States  ;i2  or  of  perjury  in  making  an  affidavit  under 
the  acts  of  congress  relating  to  the  sale  of  public  lands. ^^ 

Jurisdiction  of  Perjury  Committed  within  Country  Which  Subsequently 
Became  Territory  of  Oklahoma. — See  the  title  Criminal  Law,  vol.  5,  p.  85. 

B.  The  Indictment. — Oeneral  Rules  as  to  Manner  and  Sufficiency  of 
Charging  Offense. — In  a  prosecution  for  perjury,  the  indictment  or  present- 
ment, in  order  to  sustain  a  judgment  upon  a  verdict  of  guilty,  must  set  forth 


the  government  to  United  States  v.  Bailey, 
9  Pet.  238,  9  L.  Ed.  113.  That  case,  it  is 
claimed,  furnishes  ample  ground  for  an 
implication  that  the  notary  public  who 
administered  the  oath  in  this  case  was 
fully  empowered  to  do  so.  We  do  not  so 
interpret  that  decision.  That  was  an  in- 
dictment for  false  swearing.  It  was 
based  upon  an  act  of  congress  which  pro- 
vided that  if  any  person  shall  swear  or 
affirm  falsely  touchmg  the  expenditure  of 
public  money,  or  in  support  of  any  claim 
against  the  United  States,  he  should,  upon 
conviction,  suffer  as  for  willful,  corrupt 
perjury.  The  alleged  false  oath  was  ad- 
ministered before  a  justice  of  the  peace 
for  the  commonwealth  of  Kentucky.  It 
was  admitted  that  there  was  no  statute  of 
the  United  States  expressly  empowering 
a  justice  of  the  peace  to  administer  the 
oath  taken  by  Bailey.  But  the  authority 
of  that  officer  was  sustained  upon  the 
ground  that  the  secretary  of  the  treasury 
had  previously,  and  as  incident  to  his  duty 
and  authority  under  an  act  of  congress, 
established  a  regulation  permitting  affi- 
davits in  support  of  claims  against  the 
United  States  to  be  made  before  justices 
of  the  peace.  Except  for  that  regulation 
the  court,  it  is  manifest,  would  not  have 
sustained  the  indictment."  United  States 
V,  Curtis,  107  U.  S.  671,  27  L.  Ed.  534. 

7.  Must  have  been  in  relation  to  ma- 
terial matter. — Markham  v.  United  States, 
160  U.  S.  319,  40  L.  Ed.  441;  United  States 
V,  Nickerson,  17  How.  204,  15  L.  Ed.  219. 
And  see  cases  cited  to  first  text  under  this 
section. 


8.  False  statement  must  have  been  will- 
fully made. — Markham  v.  United  States, 
160  U.  S.  319,  40  L.  Ed.  441;  United  States 
V.  Nickerson,  17  How.  204,  15  L.  Ed.  219. 
And  see  cases  cited  to  first  text  under  this 
section. 

A  defendant  who  did  not  believe  cer- 
tain material  matters  to  be  true,  when  he 
swore  to  and  subscribed  the  statement 
that  they  were  true,  is  guilty  of  perjury 
under  §  5392  of  the  United  States  Revised 
Statutes.  United  States  v.  Ambrose,  108 
U.  S.  336.  27  L.  Ed.  746. 

9.  Exclusive  federal  jurisdiction  where 
perjury  conunitted  in  United  States  court 
or  tribunal.— In  re  Loney,  134  U.  S.  372, 
33  L.  Ed.  949. 

10.  State  court  without  jurisdiction. — In 
re  Loney,  134  U.  S.  372,  33  L.  Ed.  949. 

11.  In  re  Loney,  134  U.  S.  372,  33  L.  Ed. 
949. 

lb.  In  re  Loney,  134  U.'  S.  372,  33  L. 
Ed.  949. 

18.  In  re  Loney,  134  U.  S.  372,  33  L.  Ed. 
949. 

"The  decisions  in  the  supreme  courts  of 
Pennsylvania  and  of  New  Hampshire, 
cited  for  the  appellant,  holding  that  the 
judiciary  of  a  state  has  jurisdiction  of 
perjury  committed  in  a  proceeding  for 
naturalization  before  a  court  of  the  state, 
under  authority  of  congress,  tend  rather 
to  support  than  to  oppose  our  conclusion; 
for  they  were  put  upon  the  ground  that 
the  proceeding  for  naturalization  was  a 
judicial  proceeding  in  a  court  of  the  state, 
as  it  doubtless  was."  In  re  Loney,  134  U. 
S.   372,  33  L.   Ed.   949. 
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the  substance  of  the  offense.^"*  It  is  expressly  provided  by  §  5396,  of  the  United 
States  Revised  Statutes,  that,  in  a  presentment  or  indictment  for  perjury,  it 
shall  be  sufficient  to  set  forth  the  substance  of  the  offense  charged  upon  the 
defendant, ^^  and  by  what  court,  and  before  whom  the  oath  was  taken,  averring 
such  court  or  person  to  have  competent  authority  to  administer  the  same,^®  to- 
gether with  the  proper  averment  to  falsify  the  matter  wherein  the  perjury  is 
assigned,^^  without  setting  forth  the  bill,  answer,  information,  indictment,  dec- 
laration, or  any  part  of  any  record  or  proceeding,  either  in  law  or  equity,  or  any 
affidavit,  deposition,  or  certificate,  other  than  as  hereinbefore  stated,  and  with- 
out setting  forth  the  commission  or  authority  of  the  court  or  person  before  whom 
the  perjury  was  committed.^® 

Averment  as  to  Materiality  of  False  Allegation&'. — While  it  should  ap- 
pear on  the  face  of  the  indictment  that  the  false  allegations  were  material  to  the 
matter  in  issue,^®  yet  it  is  not  requisite  to  set  forth  all  the  circumstances  which 
render  them  material ;  the  simple  averment  that  they  were  so  will  suffice.^^ 


14.  Necessity  for  setting  out  substance 
of  offenscr— Markham  v.  United  States, 
160  U.  S.  319,  40  L.  Ed.  441,  in  which  case 
the  court  said:  "It  is  proper  to  add  that 
§  1025  of  the  Revised  Statutes,  providing 
that  'no  indictment  found  and  presented 
by  a  grand  jury  in  any  district  or  circuit 
or  other  court  of  the  United  States  shall 
be  deemed  insufficient,  nor  shall  the  trial, 
judgment,  or  other  proceeding  thereon  be 
affected  by  reason  of  any  defect  or  im- 
perfection in  matter  of  form  only,  which 
shall  not  tend  to'  the  prejudice  of  the  de- 
fendant,' is  not  to  be  interpreted  as  dis- 
pensing with  the  requirement  in  §  5296 
that  an  indictment  for  perjury  must  set 
forth  the  substance  of  the  offense  charged. 
An  indictment  for  perjury  that  does  not 
set  forth  the  substance  of  the  offense  will 
not  authorize  judgment  upon  a  verdict  of 
guilty." 

15.  Sufficient  to  set  forth  substance  of 
offense  charged,  etc — Markham  v.  United 
States,  160  U.  S.  319,  40  L.  -Ed.  441;  Buck- 
lin  V.  United  States,  No.  2,  159  U.  S.  682, 
40  L.  Ed.  305. 

"The  requirement  that  it  shall  be  suffi- 
cient in  an  indictment  for  perjury  to  set 
forth  the  substance  of  the  offense  is  not 
new  in  the  statutes  of  the  United  States. 
It  is  so  provided  in  the  Crimes  Act  of 
April  30,  1790,  1  Stat.  112,  116,  c.  9,  §  18, 
and  the  latter  act,  in  the  particular  men- 
tioned, was  the  same  as  that  of  23  Geo. 
II,  c.  11.  Referring  to  the  English  statute, 
and  to  the  objects  for  which  it  was  en- 
acted, Mr.  Chitty  says  that  the  substance 
of  the  charge  is  intended  in  opposition  to 
its  details.  2  Cr.  Law,  307;  Kmg  v,  Dow- 
lin,  5  T.  R.  311,  317."  Markham  v.  United 
States,  160  U.  S.  319,  40  L.  Ed.  441. 

For  forms  of  indictment  for  perjury  held 
to  be  sufficient,  see  Bucklin  v.  United 
States,  No.  2,  159  U.  S.  682,  40  L.  Ed.  305; 
United  States  v.  Ambrose,  108  U.  S.  336, 
27  L.  Ed.   746. 

10.  Averment  as  to  court  or  person  be- 
fore whom  oath  taken,  etc. — Markham  v. 
United  States,  160  U.  S.  319,  40  L.  Ed. 
441.  See,  also,  United  States  v.  Nicker- 
son,  17  How.  204,  15  L.  Ed.  219. 


Averment  held  sufficient  to  inform  de- 
fendant of  official  character  of  person  ad- 
ministering oath. — In  Markham  v.  United 
States,  160  U.  S.  319,  40  L.  Ed.  441,  it  was 
held  that  the  averment  that  the  oath 
charged  to  have  been  willfully  and  cor- 
ruptly taken  was  taken  "before  G.  C. 
Loomis,  then  and  there  a  special  examiner 
of  the  pension  bureau  of  the  United 
States,  and  then  and  there  a  competent 
officer,  and  having  lawful  authority  to  ad- 
minister said  oath,"  was  sufficient,  in  con- 
nection with  the  statute,  to  inform  the  ac- 
cused of  the  official  character  and  au- 
thority of  the  officer  before  whom  the 
oath  was  taken.  See,  generally,  the  title 
PENSIONS,  ante,  p.  371. 

17.  Averments  falsifying  matter  wherein 
perjury  assigned. — Markham  v.  United 
States,  160  U.  S.  319,  40  L.  Ed.  441. 

As  to  the  sufficiency  of  the  word  "dec- 
lazatlon'*  in  the  charging  part  of  the  in- 
dictment, as  describing  the  instrument  al- 
leged to  be  false,  see  ante,  "Statutory  Pro- 
visions as  to  Perjury  and  False  Swearing," 
I,  under  catchline  in  note,  "Meaning  of 
terms  'declaration*  and  'certificate,'  as  used 
in  statute." 

IS.  Matters  unnec^»ary  to  be  set  forth. 
—Markham  v.  United  States,  160  U.  S. 
319,  40  L.  Ed.  441. 

19.  Materiality  of  false  allegations  must 
be  made  to  appear. — Markham  v.  United 
States,  160  U.  S.  319,  40  L.  Ed.  441. 

SM).  Averment  that  allegations  were  ma- 
terial sufficient. — Markham  v.  Unhed 
States,  160  U.  S.  319,  40  L.  Ed.  441. 

"It  was  not  necessary  that  the  indict- 
ment should  set  forth  all  the  details  or 
facts  involved  in  the  issue  as  to  the  ma- 
teriality of  such  statement,  and  the  au- 
thority of  the  commissioner  of  pensions 
to  institute  the  inquiry  in  which  the  dep- 
osition of  the  accused  was  taken.  *  *  *  In 
King  V.  Dowlin,  above  cited,  Lord  Kenyon 
said  that  it  had  always  been  adjudged  to 
be  sufficient,  in  an  indictment  for  perjury, 
to  allege  generally  that  the  particular 
question  became  a  material  question.  So, 
in  Commonwealth  v.  Pollard,  12  Met.  225, 
229,  which  was  a  prosecution  for  perjury. 
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0.  Evidence. — Variance  between  Accusation  and  Proof. — In  an  indict- 
ment for  perjury,  the  sworn  statement  alleged  to  be  false  must  be  proved  sub- 
stantially as  averred  in  the  indictment  ;2i  but,  as  in  the  case  of  other  crinriinal 
prosecutions,  where  time  is  not  of  the  essence  of  the  offense,  variance  between 
its  allegation  and  proof  is  not  material.22 

Sufficiency  of  Documentary  or  Written  Testimony  Alone  to  Establish 
Charge  of  Perjury, — It  has  been  held  that  circumstances,  without  any  witness, 
when  they  exist  in  documentary  or  written  testimony,  may  combine  to  establish 
the  charge  of  perjury;  as  they  may  combine,  altogether  unaided  by  oral  proof, 
except  the  proof  of  their  authenticity,  to  prove  any  other  fact  connected  with 
the  declarations  of  persons,  or  business  of  human  life.*^ 


it  was  said  that  it  must  be  alleged  in  the 
indictment  that  the  matter  sworn  to  was 
material,  or  the  facts  set  forth  as  falsely 
and  corruptly  sworn  to  should  be  suffi- 
cient in  themselves  to  show  such  ma- 
teriality. In  State  v.  Hayward,  1  Nott  & 
McCord  546,  553,  which  was  also  a  prose- 
cution for  perjury,  the  court,  after  observ- 
ing that  it  should  appear,  on  the  face  of 
the  indictment,  that  the  false  allegations 
were  material  to  the  matter  in  issue,  ad- 
judged that  it  was  not  necessary  *to  set 
forth  all  the  circumstances  which  render 
them  material;  the  simple  averment  that 
they  became  and  were  so  will  be  suffi- 
cient* Many  other  authorities  are  to  the 
effect  that  the  substance  of  the  offense 
may  be  set  forth  without  encumbering  the. 
indictment  with  a  recital  of  its  details 
and  circumstances."  Markham  v.  United 
States,  160  U.  S.  319,  40  h.  Ed.  441. 

Sufficient  showing  as  to  materiality  and 
necessity  of  oath. — In  United  States  v. 
Nickerson,  17  How.  204,  15  L.  Ed.  219, 
which  was  an  indictment  for  perjury  in 
an  application  for  the  allowance  of  a  fish- 
ing bounty,  under  the  act  of  1813,  the 
court  held  that  it  was  not  necessary  to 
aver  in  the  indictment  what  act  or  acts  of 
congress  required,  the  oath  to  be  taken. 
"The  averment  that  it  was  taken  by  the 
owner  or  agent  to  obtain  an  allowance  of 
bounty,  and  the  description  of  the  oath 
which  was  taken,  and-  of  its  occasion,  were 
the  only  matters  of  fact  necessary  to  be 
alleged  to  show  the  materiality  of  the 
oath,  and  that  it  was  an  oath  required  by 
law.  The  court  was  bound  to  take  judicial 
notice  of  the  requirements  of  all  acts  of 
congress  respecting  it.  It  was  competent 
for  the  government,  under  these  aver- 
ments of  facts,  to  rely  on  any  act  of  con- 
gress which  required  the  oath  to  be  taken, 
without  referring  to  it.  This  was  not  a 
question  respecting  the  authority  of  the 
collector  to  administer  the  oath.  That, 
as  has  already  been  observed,  was  cor- 
rectly averred  in  both  indictments,  pur- 
suant to  the  act  of  1790.  And  under  that 
general  averment  of  competent  authority, 
any  laws  and  any  fact  constituting  that 
authority  might  have  been  shown." 

21.  Sworn  statement  alleged  to  be  false 
must  be  proved  substantially  as  averred. 
—Hall  V.  United  States,  168  U.  S.  632,  42 
Ir.  Ed.  607. 


22.  When  variance  between  allegation 
and  proof  of  time  immaterial. — See  the 
title  INDICTMENTS,  I  N  F  O  R  M  A- 
TIONS,  PRESENTMENTS  AND  COM- 
PLAINTS, vol.  6,  p.  1010. 

23.  Sufficiency  of  documentary  or  writ- 
ten testimony  to  establish  charge  of  per- 
jury.—United  States  V.  Wood,  14  Pet.  430, 
10   L.   Ed.  527. 

The  cases  in  which  a  living  witness  to 
the  corpus  delicti  of  the  defendant,  in  a 
prosecution  for  perjury,  may  be  dispensed 
with,  are:  All  such  where  a  person 
charged  with  a  perjury  by  false  swearing 
to  a  fact,  directly  disproved  b^  documen- 
tary or  written  testimony  sprmging  from 
himself,  with  circumstances  showing  the 
corrupt  intent;  in  cases  where  the  perjury 
charged  is  contradicted  by  a  public  record, 
proved  to  have  been  well  known  to  the 
defendant,  when  he  took  the  oath,  the 
oath  only  being  proved  to  have  been 
taken;  in  cases  where  the  party  is  charged 
with  taking  an  oath  corjtrary  to  what  he 
must  necessarily  have  known  to  be  the 
truth  and  the  false  swearing  can  be  proved 
by  his  own  letters  relating  to  the  fact 
shown  to,  or  by  other  written  testimony 
existing  and  being  found  in  the  possession 
of  the  defendant,  and  which  has  been 
treated  by  him  as  containing  the  evidence 
of  the  fact  recited  in  it.  United  States  v. 
Wood,  14  Pet.  430,  10  L.  Ed.  527. 

The  defendant  was  indicted  for  perjury, 
in  falsely  taking  and  swearing  "the  own- 
er's oath,  in  cases  where  goods  have  been 
actually  purchased,"  as  prescribed  by  the 
fourth  section  of  the  supplementary  col- 
lection law  of  the  first  of  March,  1823; 
the  perjury  was  charged  to  have  been  com- 
mitted in  April,  1837,  at  the  custom  house 
in  New  York,  on  the  importation  of  cer- 
tain woolen  goods,  in  the  ship  Sheridan. 
The  indictment  charged  the  defendant 
with  haviner  intentionally  suppressed  the 
true  cost  of  the  goods,  with  intent  to  de- 
fraud the  United  States,  and  charged  the 
perjury  in  swearing  to  the  truth  of  the  in- 
voice produced  by  him  at  the  time  of  en- 
try  of  the  goods,  the  invoice  being  false, 
etc.  It  appeared  by  the  evidence,  that 
the  goods  mentioned  in  the  entry  had 
been  bought  by  the  defendant  from  John 
Wood,  his  father,  of  Saddleworth,  Eng- 
land; no  witness  was  produced  by  the 
United  States  to  prove  that  the  value  or 


Digitized  by 


Google 


PERMANENT  INJURY. 


391 


Admissibility  of  Evidence  of  Defendant's  Reputation  for  Truth  and 
Veracity. — See  the  title  Criminai.  Law,  vol.  5,  pp.  125,  126. 

D.  Punishment. — Section  5392  of  the  United  States  Revised  Statutes,  after 
defining  the  offense  of  perjury,  provides  that  the  person  guilty  of  such  offense, 
**shall  be  punished  by  fine  of  not  more  than  two  thousand  dollars,  and  by  impris- 
onment, at  hard  labor  not  more  than  five  years,  and  shall,  moreover,  thereafter 
be  incapable  of  giving  testimony  in  any  court  of  the  United  States  until  such  time 
as  the  judgment  against  him  is  reversed.'*^^ 

PERMANENT— PERMANENTLY.— See  the  title  Countih:s,  vol.  4,  p.  835. 
And  see  Establish,  vol.  5,  p.  902.    See  note  1. 

PERMANENT  ALIMONY.— See  the  title  Divorce  and  Alimony,  vol.  5,  p. 
429. 

PERMANENT  INJURY. — As  to  measure  of  damages  for,  see  the  title  Dam- 
ages, vol.  5,  p.  188. 


cost  of  the  goods  was  greater  than  that 
for  which  they  were  entered  at  the  cus- 
tom house  in  New  York.  The  evidence 
of  this,  offered  by  the  prosecution,  was  the 
invoice  book  of  John  Wood,  and  thirty- 
five  original  letters  from  the  defendant 
to  John  Wood,  between  1834  and  1837, 
showing  a  combination  between  John 
Wood  and  the  defendant,  to  defraud  the 
United  States,  by  invoicing  and  entering 
goods  at  less  than  their  actual  cost;  that 
this  combination  comprehended  the  goods 
imported  in  the  Sheridan;  and  that  the 
goods  received  by  that  ship  had  been  en- 
tered by  the  defendant,  he  knowing  that 
they  had  cost  more  than  the  prices  at 
which  he  had  entered  them.  This  evi- 
dence was  objected  to  on  the  part  of  the 
defendant  as  not  competent  proof  to  con- 
vict the  defendant  of  the  crime  of  per- 
jury; and  that,  if  an  inference  of  guilt 
could  be  derived  from  such  proof,  it  was 
an  inference  from  circumstances,  not  suffi- 
cient, as  the  best  legal  testimony,  to  war- 
rant a  conviction.  Held,  that  in  order  to 
a  conviction,  it  was  not  necessary  on  the 
part  of  the  prosecution  to  produce  a  liv- 
ing witness,  if  the  jury  should  believe, 
from  the  written  testimony,  that  the  de- 
fendant made  a  false  and  corrupt  oath 
when  he  entered  the  goods.  United 
States  V.  Wood,  14  Pet.  430,  10  L.  Ed.  527. 

84.  Provision  of  United  States  Revised 
Statutes,  §  589S,  as  to  punishment  for  per- 
jury.—Markham  V.  United  States,  160  U. 
S.  319,  40  L.  Ed.  441.  And  sec  cases  cited 
to  first  text  in  this  title. 

1.  Permanent. — In  Eckloff  v.  District  of 
Columbia.  135  U.  S.  240,  243,  34  L.  Ed.  120, 
it  is  said:  "It  is  declared  by  its  title  to 
be  an  act  to  provide  *a  permanent  form  of 
government  for  the  district.*  The  word 
permanent  is  suggestive.  It  implies  that 
prior  systems  had  been  temporary  and 
provisional.  As  permanent  it  is  complete 
in  itself.  It  is  the  system  of  government. 
The  powers  which  are  conferred  are 
orcranic  powers.  We  look  to  the  act  it- 
self for  their  extent  and  limitations." 

Does  not  mean  forever. — A    grant    of 


land  was  upon  condition  that  a  certain  in- 
stitute of  learning  should  be  permanently 
located  upon  said  land.  It  was  held  that 
such  permanent  location  was  made  and 
the  condition  was  thus  fulfilled  when  the 
trustees  passed  a  resolution  locating  the 
building  on  the  land,  with  the  intention 
that  it  should  be  the  permanent  place  of 
conducting  the  business  of  the  corpora- 
tion. And  this,  notwithstanding  that  the 
building  erected  in  pursuance  of  the  reso- 
lution was  afterwards  destroyed  by  fire, 
and  the  institute  subsequently  erected  on 
another  piece  of  land.  Mead  v.  Ballard, 
7  Wall.   290,  19  L.   Ed.   190. 

So  where  a  city  granted  aid  to  a  rail- 
road company  upon  condition  that  the  rail- 
road should  permanently  estaUlish  its 
eastern  terminus  and  offices  at  the  city,  it 
was  held  that  the  condition  was  per- 
formed where  the  company  established 
such  terminus  and  offices  and  maintained 
them  for  eight  years,  although  it  after- 
wards removed  some  of  its  shops.  The 
court  said:  "It  appears  to  us,  so  far  from 
this,  that  the  contract  on  the  part  of  the 
railroad  company  is  satisfied  and  per- 
formed when  it  establishes  and  keeps  a 
depot,  and  sets  in  operation  car  works  and 
machine  shops,  and  keeps  them  going  for 
eight  years,  and  until  the  interests  of  the 
railroad  company  and  the  public  demand 
the  removal  of  some  or  all  of  these  sub- 
jects of  the  contract  to  some  other  place. 
This  was  the  establishment  at  that  point 
of  the  things  contracted  for  in  the  agree- 
ment. It  was  the  fair  meaning  of  the 
words  'permanent  establishment,'  as  there 
was  no  intention  at  the  time  of  removing 
or  abandoning  them.  The  word  perma- 
nent does  not  mean  forever,  or  lasting  for- 
ever, or  existing  forever.  The  language 
used  is  to  be  considered  according  to  its 
nature  and  its  relation  to  the  subject  mat- 
ter of  the  contract,  and  we  think  that  these 
things  were  permanently  established  by 
the  railway  company  at  Marshall."  Texas, 
etc..  R.  Co.  V.  Marshall,  136  U.  S.  393,  403, 
34  L.  Ed.  385. 
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PERMIT. — ^As  to  permit  to  land  goods,  see  the  title  Revenue  Laws.  See, 
also,  the  title  Licenses,  vol.  7,  p.  869. 

PERPETUAL  INJUNCTION.— See  the  title  Injunctions,  vol.  6,  p.  1026. 

PERPETUAL  LEASE.— See  the  title  Ground  Rents,  vol.  6,  p.  579. 

PERPETUATION  OP  TESTIMONY.— See  the  title  Depositions,  vol.  5, 
p.  323. 


PERPETUITIES. 

BY  S.  BLAIR  FISHER. 

I.  Statement  of  Rule,  392. 

A.  At  Common  Law,  392. 

B.  Under  Statute,  393. 

n.  Oonstruction,  Application  and  Effect  of  Rule,  393.  ^ 

A.  State  of  Facts  Upon  Which  Validity  Depends,  393. 

B.  Time  of  Vesting  as  Determining  Validity,  393. 

1.  At  Common  Law,  393. 

2.  Under  Statute,  394. 

3.  Effect  of  Devise  to  Class  Some  of  Whom  May  Not  Take  within 

Prescribed  Period,  394. 

C.  Application  of  Rule  to  Trust  Estates,  395. 

1.  In  General,  395. 

2.  Application  of  Rule  to  Gifts  to  Charities,  395. 

CROSS  REFERENCES. 

See  the  titles  Associations,  vol.  2,  p.  634;  Cemeteries,  vol.  3,  p.  648;  Char- 
ities, vol.  3,  p.  692;  Estates,  vol.  5,  p.  904;  Heir,  Heirs  and  the  Like,  vol. 
6,  p.  690;  Powers;  Remainders,  Reversions  and  Executory  Interests;  Re- 
straint ON  Auenation  ;  Trusts  and  Trustees  ;  Wills. 

I.  Statement  of  Rule. 
A.  At  Oommon  Law. — ^The  common-law  rule  against  perpetuities  prohibits 
the  tying  up  of  property  beyond  a  life  or  lives  in  being,  and  twenty-one  years 
afterwards.^  By  this  rule  an  estate,  legal  or  equitable,  granted  or  devised  by  one 
person  to  another  which,  by  the  terms  of  the  instrument  creating  it,  is  not  to 
vest  until  the  happening  of  a  contingency  which  may  by  possibility  not  occur 
within  the  period  of  a  life  or  lives  in  being  (treating  a  child  in  its  mother's  womb 
as  in  being)  and  twenty-one  years  afterward,  is  void  for  remoteness,  and  con- 
sequently a  limitation  over  to  a  third  person  which  may  possibly  not  take  effect 
within  the  period  is  void,  and  the  estate  remains  in  the  first  taker.^    It  has  been 

1.  Statement  of  common-law  rule  as  to  restraining  the  owner  of  the  estate  from 
perpetuities. — Potter  v.  Couch,  141  U.  S.  aliening  the  fee  of  the  property,  discharged 
296,  35  L.  Ed.  721.  of  such  future  use  of  estate,  before  the 

2.  Hopkins  v.  Grimshaw,  165  U.  S.  342,  event  is  determined  Or  the  period  is  arrived 
41  L.  Ed.  739;  Mc Arthur  v.  Scott,  113  U.  when  such  future  use  or  estate  is  to 
S.  340,  28  L.  Ed.  1015;  Jones  v.  Haber-  arise.  If  that  event  or  period  be  within 
sham,  ^07   U.   S.   174,   27   L.   Ed.   401.  the   bounds  prescribed  by  law,  it   is  not 

"A  perpetuity  is  a  limitation  of  property  a  perpetuity.'   It  is  then  a  limitation  upon 

which   renders   it   inalienable   beyond   the  the  jus  disponendi  of  property,  upon  the 

period  allowed  by  law.    That  period  is  a  common-law  right  of  every  man  to  dis- 

life  or  lives  in  being  and  twenty-one  years  pose  of  his  land  *to  any  other  private  man 

more,  with  a  fraction  of  a  year  added  for  at  his  own  discretion.' "    Perin  v,   Carey, 

the  term  of  gestation,   in  cases  of  post-  24  How.  465,  16  L.  Ed.  701. 

humous  birth."    Ould  v.  Washington  Hos-  Articles   of   association    renouncing   in- 

pital,  95    U.  S.  303,  24  L.  Ed.  450.  dividual  property  do  not  constitute  a  pcr- 

"Mr.   Sander's   defimtion  in  his   Essay  petuity.— See  the  title  ASSOCIATIONS, 

upon  Uses  and  Trusts,  196:  'A  perpetuity  vol.  2,  p.  634. 
may  be  defined  to  be  a  future  limitation, 
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held  that  this  rule  against  perpetuities  is  altogether  an  act  of  judicial  legislation, 
operating  as  a  proviso  to  the  statute  of  wills ;  a  restriction  upon  the  testamentary 
power  * 

B.  Under  Statute. — In  some  of  the  states,  the  prohibition  of  perpetuities  has 
been  made  the  subject  of  express  statutory  provisions.* 

n.    Oonstruction,  Application  and  Effect  of  Rule.  S 

A.  State  of  Facts  upon  Which  Validity  Depends*. — ^Under  the  Ohio  stat- 
ute relating  to  perpetuities,  it  would  seem  that  the  words  "the  time  of  making  such 
deed  or  will,"  which,  as  applied  to  a  deed,  designate  the  time  both  of  its  execu- 
tion and  of  its  taking  effect,  denote,  as  applied  to  a  will,  the  time  when  it  takes 
eflFect  by  the  death  of  the  testator,  and  not  the  date  of  its  formal  execution.'  By 
the  law  of  England,  the  question  of  remoteness  depends  upon  the  state  of  facts 
at  the  time  of  the  testator's  death,  though  differing  from  that  existing  at  the 
date  of  the  will.^ 

B.  Time  of  Vesting  as  Determining  Validity— 1.  At  Common  Law. — 
The  rule  ot  the  common  law,  by  which  an  estate  devised  must  at  all  events  vest 
within  a  life  or  lives  in  being  and  twenty-one  years  afterwards,  has  reference  to 
time  and  not  to  persons^  Under  this  rule  every  devise  or  bequest  is  void  which 
may  by  possibility  not  take  effect  within  a  life  or  lives  in  being  and  twenty-one 
years  afterwards.®  If  the  fatal  period  may  elapse  before  what  is  to  be  done  can 
be  done,  the  consequence  is  the  same  as  if  such  must  inevitably  be  the  result. 


S.  Nature  of  rule. — Inglis  v.  Sailor's 
Snug  Harbour,  3   Pet.   99,  7   L.  Ed.   617. 

4L  "Section  10S8  of  the  code  of  the  Dis- 
trict of  Columbia  (subchapter  1  of  chap- 
ter 24,  relating  to  'Estates  )  provides  that 
except  in  the  case  of  gifts  or  devises  to 
charitable  uses,  every  future  estate, 
whether  of  freehold  or  leasehold,  whether 
by  way  of  remainder  or  without  a  prec- 
edent estate,  and  whether  vested  or 
contingent,  shall  be  void  in  its  creation, 
which  suspends  the  absolute  power  of 
alienation  of  the  property,  so  that  there 
shall  be  no  person  or  persons  in  being 
by  whom  an  absolute  fee  in  the  same, 
in  possession,  can  be  conveyed,  for  a 
longer  period  than  during  the  continuance 
of  not  more  than  one  or  more  lives  in 
being  and  twenty-one  years  thereafter. 
The  provisions  of  the  section  are  (at  the 
end  of  the  subchapter)  made  applicable  to 
personal  property  generally,  except  where 
from  the  nature  of  the  property  they  are 
inapplicable."  Iglehart  r.  Iglehart,  204  U. 
S.  478,  51  L.  E.  575. 

Under  the  Ohio  Stotute  (Act  of  Dec.  17, 
1811,  Revised  Statutes,  §  4200),  it  is  pro- 
vided that  "no  estate  in  fee  simple,  fee 
tail,  or  any  lesser  estate,  in  lands  or  tene- 
rnents  lying  within  this  state,  shall  be 
firiven  or  granted  by  deed  or  will  to  any 
person  or  persons,  but  such  as  are  in 
being,  or  to  the  immediate  issue  or  de- 
scendants of  such  as  are  in  being,  at  the 
time  of  making  such  deed  or  wilL"  Mc- 
Arthur  v.  Scott,  113  U.  S.  340,  28  L.  Ed. 
1015. 

Substitution  of  fidei  commissa  forbidden 
by  Louisiana  codc.-^Article  1507  of  the 
Louisiana  code  prohibits  substitutions  and 
fidei  commissa,  and  annuls  donations  in 
which  they  are  found.  McDonogh  v.  Mur- 
doch, 15  How.  367,  14  L.  Ed.  732. 


"These  terms  imply  a  distribution  of 
property  through  a  succession  of  donees. 
The  substitution  of  the  article  1507  of  the 
code  being  an  estate  for  life,  to  be  fol- 
lowed by  a  continuing  estate  in  another 
by  the  appointment  of  the  testator.  The  fidei 
commissa  of  the  Louisiana  code  are  estates 
of  a  similar  nature,  implying  a  limitation 
over  from  one  to  another.  They  are  the 
fidei  commissa  of  the  Spanish  and  French 
laws,  in  so  far  as  those  estates  are  not 
tolerated  by  other  articles  of  the  code." 
McDonogh  v.  Murdoch,  15  How.  367,  14 
L.  Ed.  732.  See  the  titles  CHARITIES, 
vol.  3,  pp.  689,  692;  TRUSTS  AND  TRUS- 
TEES; WILLS. 

5.  Time  when  will  takes  effect  intended 
under  Ohio  statute. — McArthur  v.  Scott, 
113  U.  S.  340,  28  L.  Ed.  1015. 

6.  Rule  under  English  law. — McArthur 
V,  Scott,  113  U.  S.  340,  28  L.  Ed.  1015. 

7.  Common-law  rule  refers  to  time  and 
not  to  persons.— McArthur  v,  Scott,  113 
U.  S.  340,  28  L.  Ed.  1015. 

"Even  the  'life  or  lives  in  being*  have 
no  reference  to  the  persons  who  are  to 
take,  for  the  testator  is  allowed  to  select, 
as  the  measure  of  time,  the  lives  of  any 
persons  now  in  existence;  and' the  'twenty- 
one  years  afterwards'  are  not  regulated 
by  the  birth  or  the  coming  of  age  of  any 
person,  for  they  begin,  not  with  a  birth, 
but  with  a  death,  and  are  twenty-one 
years  in  gross,  without  regard  to  the  life, 
or  to  the  coming  of  age,  of  any  person 
soever.  Cadell  v.  Palmer,  1  CI.  &  Fin. 
372;  S.  C.  7  Bligh  N.  R.  202."  McArthur 
V.  Scott,  113,  U.  S.  340,  28  L.  Ed.  1015. 

8.  Rule  applies  where  possibility  that 
limitation  may  not  take  efiect  within  pre- 
scribed time. — ^Jones  v.  Habersham,  107 
U.  S.  174,  27  L.  Ed.  401;  Hopkins  v, 
Grimshaw,  165  U.  S.  342,  41  L.  Ed.  739; 
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Possibility  and  certainty  have  the  same  effect.®  If,  however,  the  event  or  period 
when  the  future  use  or  estate  is  to  arise,  be  within  the  bounds  prescribed  by  law, 
then  the  future  limitation  is  not  a  perpetuity.^®  A  devise  which  must  necessarily 
take  effect  as  to  every  devisee  within  a  life  or  lives  in  being,  and  twenty-one 
years  afterwards,  does  not  violate  the  rule  of  the  common  law  against  perpetui- 
ties.ii 

2.  Under  Statute. — In  the  case  of  at  least  one  statute  relating  to  perpetuities 
— that  of  Ohio — it  has  been  held  that  such  statute  has  no  reference  to  time, 
and  only  avoids  devises  to  persons  who  were  not  either  in  being  themselves,  or 
the  immediate  issue  or  immediate  descendants  of  persons  in  being  at  the  time 
of  the  making  of  the  will.^^ 

3.  Effect  of  Devise  to  Ci^ass  Some  of  Whom  May  Not  Take  within 
Prescribed  Period. — Under  the  common-law  rule  against  perpetuities,  a 
devise  to  a  class,  some  members  of  which  may  possibly  not  take  within  the  pre- 
scribed period,  is  wholly  void.*^ 


McArthur  v.  Scott,  113  U.  S.  340,  28  L.  Ed. 
1015. 

9.  Ould  V.  Washington  Hospital,  95  U. 
S.  303,  24  L.  Ed.  450. 

"A  lease  containing  a  covenant  to  renew 
at  its  expiration  with  similar  covenants, 
terms  and  conditions  contained  in  the 
original  lease  is  fully  carried  out  by  one 
renewal  without  the  insertion  of  another 
covenant  to  renew.  Otherwise  a  perpetuity 
is  provided  for.  Piggot  v.  Mason  (1829), 
1  Paige's  Ch.  412;  Carr  v.  Ellison  (1838), 
20  Wend.  178;  Syms  v.  Mayor  (1887),  105 
N.  Y.  153;  Cunningham  v.  Pattee  (1868), 
99  Massachusetts  248;  Taylor's  Landlord 
&  Tenant,  8th  Ed.,  §§  333,  334.  From  the 
ordinary  covenant  to  the  new,  a  perpetuity 
will  not  be  regarded  as  created.  There 
must  be  some  peculiar  and  plain  language 
before  it  will  be  assumed  that  the  parties 
intended  to  create  it."  Winslow  v.  Balti- 
more, etc.,  R.  Co.,  188  U.  S.  646,  47  L.  Ed. 
635.  See  the  title  LANDLORD  AND 
TENANT,  vol.  7,  p.  833. 

10.  No  perpetuity  where  limitation  is 
within  bounds  prescribed  by  law. — Per  in 
V.  Carey,  24  How.  465,  16  L.  Ed.  701. 

11.  McArthur  v.  Scott,  113  U.  S.  340, 
28  L.  Ed.  1015;  Barnitz  v.  Casey,  7  Cranch 
456,   466,   3   L.    Ed.   403. 

"In  the  case  at  bar,  as  the  youngest 
grandchild  must  be  in  being  in  the  life- 
time of  his  parent,  and  that  parent  was 
born  in  the  testator's  lifetime,  the  devise 
to  the  grandchildren,  and  even  the  devise 
over,  upon .  the  arrival  of  the  youngest 
grandchild  at  twenty-one  years  of  age,  to 
the  children  of  any  grandchild  deceased  be- 
fore that  time,  must  necessarily  take 
effect,  as  to  every  devisee,  within  a  life 
or  lives  in  being  and  twenty-one  years 
afterwards,  and  therefore  do  not  violate 
the  rule  of  the  common-law."  McArthur 
V.  Scott.  113  U.  S.  340,  28  L.  Ed.  1015. 

A  will  does  not  violate  the  rule  against 
perpetuities,  where,  under  its  provisions, 
after  twenty  years  from  the  death  of  the 
testator,  and  after  the  death  of  his  widow 
and  daughter  (if  not  before),  the  title, 
lejral  and  equitable,  in  the  whole  estate 
will  be  vested  in  persons  capable  of  con- 


veying it.  Potter  V.  Couch,  141  U.  S. 
296,  35  L.  Ed.  721. 

A  devise  to  A.,  in  fee;  and  if  he  shall 
die  under  the  age  of  twenty-one  years  and 
without  issue,  then  to  B.,  in  fee,  is  a 
good  executory  devise;  and  if  B.  die  before 
the  contingency  happens,  it  devolves  upon 
his  heir,  and  so,  from  heir  to  heir,  until 
the  contingency  happens,  when  it  vests  ab- 
solutely in  him  only  who  can  then  make 
himself  heir  to  B.,  the  executory  de- 
visee. Barntiz  v.  Casey,  7  Cranch  456,  5 
L.  Ed.  403. 

"It  has  been  argued  by  the  defendant's 
counsel,  that  this  executory  devise  is  void, 
because  the  contingency  is  too  remote.  It 
is  the  acknowledged  rule  that  an  execu- 
tory devise  is  not  too  remote,  if  the  con- 
tingency may  happen  within  a  life  or 
lives  in  being,  or  twenty-one  years  and 
a  few  months  after.  In  the  present  case, 
the  contingency  must  have  happened  with- 
in twenty-one  years,  at  all  events.  For 
if  John  B.  Hammond  attained  his  full  age, 
the  estate  vested  absolutely.  To  have  de- 
feated the  estate  over,  it  was  sufficient, 
either  that  he  attained  his  full  age,  or 
died  under  age,  leaving  issue.  The  au- 
thorities are  conclusive  on  this  point.  1 
Wils.  140,  270;  2  Burr.  873;  1  Taunt.  174; 
5  Bos.  &  Pul.  38;  12  East  288;  2  Str, 
1175.  There  is  no  validity,  therefore,  in 
this  objection."  Barnitz  v.  Casey,  7  Cranch 
456,  3  L.  E.  403.  See  the  title  REMAIN- 
DERS, REVERSIONS  AND  EXECU- 
TORY INTERESTS. 

"A  power  to  sell  upon  the  expiration  of 
an  estate  tail,  and  to  divide  the  proceeds 
among  persons  then  ascertainable,,  is  not 
within  the  rule  against  perpetuities.  Cres- 
son  V.  Ferree,  70  Penn.  St.  446,  449; 
Heasman  if.  Pearse,  L.  R.  7  Ch.  275;  Gray 
on  Perpetuities,  §§  447,  490."  Barber  v. 
Pittsburgh,  etc.,  R.  Co.,  166,  U.  S.  83,  41  L. 
Ed.  925. 

12.  Ohio  statute  of  perpetuities  has  no 
reference  to  time. — McArthur  v.  Scott,  113 
U.  S.  340.  28  L.  Ed.  1015. 

18.  Eifect  of  devise  to  class  under  the 
common-law  rule. — McArthur  v.  Scott,  113 
U.   S.   340,  28  L   Ed.   1015. 

Reason  for  rule. — "That  is  because,  as 
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Under  Statute. — It  has  been  held  doubtful,  to  say  the  least,  whether  the  like 
effect  can  be  attributed  to  a  statute,  such  as  that  of  Ohio,  which,  as  has  been  seen, 
has  no  reference  to  time.^*  Even  the  "life  or  lives  in  being"  have  no  reference 
to  the  persons  who  are  to  take ;  for  the  testator  is  allowed  to  select,  as  the  measure 
of  time,  the  lives  of  any  persons  now  in  existence;  and  the  "twenty-one  years 
afterwards"  are  not  regulated  by  the  birth  or  the  coming  of  age  of  any  person, 
for  they  begin,  not  with  a  birth,  but  with  a  death,  and  are  twenty-one  years  in 
gross,  without  regard  to  the  life  or  to  the  coming  of  age,  of  any  person  soever.^* 

0.  Application  of  Rule  to  Trust  Estates — 1.  In  General. — The  rule  of 
perpetuity  applies  as  well  to  trust  as  to  legal  estates.  The  objection  is  as  ef- 
fectual in  one  case  as  in  the  other.  ^^ 

2.  Application  of  Rule  to  Gifts  to  Charities. — The  rule  against  perpetui- 
ties does  not  apply  to  a  gift  to  a  charity,  with  no  intervening  gift  to  or  for  the 
benefit  of  a  private  person  or  corporation,  or  to  a  contingent  limitation  over  from 
one  charity  to  another.  But  it  does  apply  to  a  grant  or  devise  to  a  charity  after 
one  to  a  private  person;  as  well  as  to  a  grant  or  devise  to  a  private  person  al- 
though limited  over  after  an  immediate  gift  to  a  charity.  But  when  there  is  no 
limitation  over  in  the  grant  or  devise,  and  the  grantor  or  devisor,  or  the  heirs  of 
either,  claim  the  estate,  not  under  the  grant  or  devise,  but  because,  by  reason  of 
the  failure  thereof,  the  estate  legal  or  equitable,  as  the  case  may  be,  reverts  or 
results  to  him  or  them,  the  rule  against  perpetuities  is  inapplicable.  *'' 

PEKSIST. — "Persist"  is  the  correlative  of  attempt  or  endeavor,  and  signifies 
''hold  on,"  "persevere,"  etc.* 
PERSON.— See  note  2. 


observed  by  Sir  William  Grant,  *it  is  the 
period  of  vesting,  and  not  the  description 
*  of  the  legatees,  that  produces  the  incapac- 
ity/ and  the  devise  is  not  *to  some  indi- 
viduals who  are,  and  to  some  who  are 
not  capable  of  taking.'  2  Meriv.  388,  390." 
McArthur  v.  Scott,  113  U.  S.  340,  28  L. 
Ed.  1015. 

14.  Common-law  rule  of  doubtful  appli- 
cation under  statutes  relating  to  perpe- 
toitiefc— McArthur  v.  Scott,  113  U.  S.  340, 
28  L.  Ed.  1015. 

15.  McArthur  v.  Scott,  113  U.  S.  340,  28 
L.  Ed.  1015. 

"The  devise  of  their  parent's  share  to 
the  children  of  any  ^andchild  deceased 
before  the  time  of  division  would  seem  to 
be  valid  as  to  those  great-grandchildren 
whose  parent,  a  grandchild  of  the  testator, 
was  living  at  the  time  of  his  death,  be- 
cause they  would  be  'immediate  issue'  of 
a  person  in  being  at  that  time;  and  valid 
also  to  any  great-grandchildren,  whose 
parent,  though  born  after  the  testator's 
death,  had  died  before  their  grandparent, 
a  child  of  the  testator,  because  they  would 
be,  if  not  'immediate  issue,'  certainly  'im- 
mediate descendants,'  of  that  child,  who 
was  in  being  at  that  time;  and  invalid  as 
to  those  great-grandchildren  only,  whose 
parent  (as  in  the  case  of  Mrs.  Madeira, 
daughter  of  the  testator's  child,  Mary 
Trimble),  born  since  the  testator's  death, 
died  after  their  grandparent,  and  who, 
therefore,  by  reason  of  the  interposition 
of  the  life  of  their  parent,  were  neither 
'immediate  issue'  nor  'immediate  descend- 
ants' of  a  person  in  being  when  the  testa- 


tor died.  See  Stevenson  v.  Evans,  10  Ohio 
St.  307;  Turley  v.  Turley,  11  Ohio  St. 
173."  McArthur  v.  Scott,  113  U.  S.  340,  28 
L.  Ed.  1015. 

16.  Rule  applies  both  to  trust  and  to 
legal  estates. — Ould  v.  Washington  Hos- 
pital, 95  U.  S.  303,  24  L.  Ed.  450. 

17.  Application  of  rule  to  gifts  to  chari- 
ties.—See  the  titles  CEMETERIES,  vol. 
3,  p.  648;  CHARITIES,  vol.  3,  pp.  692,  693. 

1.  Commonwealth  v.  Coxe,  4  Dall.  170, 
202,  1  L.  Ed.  786. 

2.-  Alien. — In  Wong  Wing  v.  United 
States,  163  U.  S.  228,  242,  41  L.  Ed.  140, 
it  is  said:  "The  term  person,  used  in  the 
fifth  amendment,  is  broad  enough  to  in- 
clude any  and  every  human  being  within 
the  jurisdiction  of  the  republic.  A  resi- 
dent, alien  born,  is  entitled  to  the  same 
protection  under  the  laws  that  a  citizen  is 
entitled  to.  He  owes  obedience  to  the 
laws  of  the  country  in  which  he  is  domi- 
ciled, and,  as  a  consequence,  he  is  entitled 
to  the  equal  protection  of  those  laws" 

Woman. — A  Virginia  statute  provided 
that:  "Any  person  duly  authorized  and 
practising  as  counsel  or  attorney  at  law 
in  any  state  or  territory  of  the  United 
States,  or  in  the  District  of  Columbia, 
may  practice  as  such  in  the  courts  of  this 
state."  The  supreme  court  said:  "It  was 
for  the  supreme  court  of  appeals  to  con- 
strue the  statute  of  Virginia  in  question, 
and  to  determine  whether  the  word 
person  as  therein  usee}  is  confined  to 
males;  and  whether  women  are  admitted 
to  practice  law  in  that  commonwealth." 
The  Virginia  court  had  rejected  the  ap- 
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PERSUADE. 


PERSONAL  ACTION  DIES  WITH  PERSON.— See  the  title  Abatement, 
Revival  and  Survival,  vol.  1,  p.  20. 

PERSONAL  EFFECTS.— See  note   1. 

PERSONAL  INJTTRIES.— As  to  damiages  for,  see  the  title  Damages,  vol. 
5,  p.  157.  As  to  the  various  actions  for,  see  references  given  in  title  Negli- 
gence, vol.  8,  p.  873. 

PERSONAL  JXTDOMENT.— See  the  title  Judgments  and  Decrees,  vol.  7, 
p.  564. 

PERSONAL  LIBERTY.— See  Liberty,  vol.  7,  p.  865,  and  the  references 
there  given. 

PERSONALLY  KNOWN.— See  the  title  Acknowledgments,  vol.  1,  p.  87. 

PERSONAL  PROPERTY.— As  to  sale  of,  see  the  title  Sales.  As  to  action 
to  recover  specific  personal  property,  see  the  titles  Detinue,  vol.  5,  p.  345; 
Replevin.  As  to  gifts  of,  see  the  title  Gifts,  vol.  6,  p.  564.  As  to  pledge  of, 
see  the  title  Pledge  and  Collateral  Security.  As  to  mortgage  of,  see  the 
title  Chattel  Mortgages,  vol.  3,  p.  699.  As  to  title  to  by  confusion,  see  the 
title  Confusion  of  Goods,  vol.  3,  p.  1093.  Postage  stamps  have  been  held  to 
be  personal  property  within  the  statute  against  robbery.* 

PERSONAL  REPRESENTATIVES.— See  Legal  Representatives,  Per- 
sonal Representatives,  and  Representatives,  vol.  7,  p.  852. 

PERSONAL  SECURITY.- Personal  security  means  a  security  not  on  prop- 
erty.^ 

PER  STIRPES.— See  the  title  Wills. 

PERSONAL  TAX.— See  note  4. 

PERSONAL  WARRANTY.— See  note  5. 

PERSUADE.— See  note  6. 


plication  of  a  woman  who  was  an  attorney 
in  the  District  of  Columbia.  In  re  Lock- 
wood,  154  U.  S.  116,  lis,  38  L.  Ed.  929. 

Corporations  as  person. — See  the  title 
CORPORATIONS,  vol.  4,  pp.  644,  646. 

A  munidiMd  corporation  held  a  person. 
Metropolitan  R.  Co.  v.  District  of  Co- 
lumbia, 132  U.  S.  1,  33  L.  Ed.  231.  See, 
also,  Chattanooga  Foundry,  etc..  Works  v. 
Atlanta,  203  U.  S.  390,  51  L.  Ed.  241. 

State. — ^The  term  person  as  used  in  an 
internal  revenue  act  was  held  not  to  in- 
clude a  state.  United  States  v.  Railroad 
Co.,  17  Wall.  322,  21  L.  Ed.  597.  As  to 
whether  a  state  is  a  person,  see  South 
Carolina  v.  United  States,  199  U.  S.  437, 
449,   50  L.   Ed.  261. 

United  States. — See,  generally,  the  title 
UNITED  STATES. 

A  New  York  statute  provided  that  a 
device  of  lands  might  be  made  to  any 
person  capable  by  law  of  holding  real 
property.  In  construing  this  provision, 
the  court  said:  "The  term  person  as  here 
used  applies  to  natural  persons,  and  also 
to  artificial  persons, — bodies  politic,  deriv- 
ing their  existence  and  powers  from  legis- 
lation,— but  cannot  be  so  extended  as  to 
include  within  its  meaning  the  federal 
government."  United  States  v.  Fox,  94 
U.  S.  315,  321,  24  L.  Ed.  192. 

But  in  Stanley  v,  Schwalby,  147  U.  S. 
508,  37  L.  Ed.  259,  it  was  held  that  al- 
though the  United  States  were  not  bound 
by  the  laws  of  a  state,  pret  the  wor>i  per- 
son in  a  statute  of  limitations  would  in- 
clude them  as  a  body  politic  and  corpo- 


rate.    See,  generally,  the  title  LIMITA- 
TIONS OF  ACTIONS  AND  ADVERSE ' 
POSSESSION,  vol.  7,  p.  900. 

1.  Personal  effects.— See  Arnold  v.  United 
States,  147  U.  S.  494,  496,  37  L.  Ed.  253. 
And  see,  generally,  the  title  REVENUE 
LAWS. 

2.  Jolly  V.  United  States,  170  U.  S.  402, 
42   L.   Ed.  1085. 

8.  Merrill  v.  National  Bank,  173  U.  S. 
131,  158,  43  L  Ed.  640,  dissenting  opinion. 
See,  generally,  the  title  PLEDGE  AND 
COLLATERAL  SECURITY. 

4.  Personal  tax^In  United  States  v. 
Erie  R.  Co.,  106  U.  S.  327,  333,  27  L  Ed. 
151,  it  is  said:  "  'A  personal  tax,*  says  the 
supreme  court  of  New  Jersey,  *is  the  bur- 
den imposed  by  government  on  its  own 
citizens  for  the  benefits  which  that  gov- 
ernment affords  by  its  protection  and  its 
laws,  and  any  government  which  should 
attempt  to  impose  such  a  tax  on  citizens 
of  other  states  would  justly  incur  the  re- 
buke of  the  intelligent  sentiment  of  the 
civilized  world.*  State  v.  Ross,  23  N.  J. 
L.  517,  521." 

6.  Personal  warranty. — See  Flanders  v. 
Seelye,  105  U.  S.  718,  726,  26  L.  Ed.  1217. 
And  see  the  title  GUARANTY,  vol.  6, 
p.  580. 

6.  Persuade.— Under  the  act  of  1777, 
there  must  be  an  actual  enlistment  of  the 
person  persuaded,  to  constitute  the  of- 
fense of  treason.  The  court  said:  "But 
we  are  of  opinion,  that  the  word  persuad- 
ing, used  by  the  legislature,  means  to  suc- 
ceed;  and  that  there  must  be  an  actual 
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PEBTAIN.— See  Belong,  vol.  3,  p.  211. 
PEBTENENCIA.— See  note  1. 
PETIT  JPBY.— See  the  title  Jury,  vol.  7,  p.  748. 

PETITION. — ^As  to  petition  for  writ  of  error,  see    the    title    Appeal  and 
Error^  vol.  2,  p.  122.    As  to  petition  for  writ  of  mandamus,  see  the  title  Man- 
damus, vol.  8,  p.  85.    As  to  petitions  in  pleading,  see  the  title  Pleading.    As  to 
petition  for  writ  of  habeas  corpus,  see  die  title  Habeas  Corpus,  vol.  6,  p.  659. 
As  to  petition  for  removal  of  causes,  see  the  title  Removal  of  Causes. 
PETITOBT  ACTIONS.— See  the  title  Ejectment,  vol.  5,  pp.  699,  700. 
PETIT  OFFICER.— See  the  title  Army  and  Navy,  vol.  2,  p.  500. 
PETROLEUM. — See  the  titles  Inspection  Laws,  vol.  7,  p.  16;  Insurance, 
vol.  7,  p.  172;  Mines  and  Minerals,  vol.  8,  p.  405. 
PEWS.— See  the  title  Religious  Societies. 
PHARMACISTS.— See  the  title  Negligence,  vol.  8,  p.  888. 
PHILIPPINE  ISLANDS.- See  the  titles  Appeal  and  Error,  vol,  1,  p.  797; 
Libel  and  Slander,  vol.  7,  p.  862.     As  to  duties  on    imports,    see  the    title 
Revenue  Laws.     As  to  status  of  under  constitution,  see  the  title  Constitu- 
tional Law,  vol.  4,  p.  96,  et  seq.      As  to  right  of  government  to   appeal    in 
criminal  cases,  see  the  title  Appeal  and  Error,  vol.  2,  p.  61.    As  to  suspension 
of  writ  of  habeas  corpus,  see  the    titles  Appeal  and    Error,  vol.  2,  p.  298; 
Habeas  Corpus,  vol.  6,  p.  67L    As  to  courts-martial  in  Philippine  waters,  see 
the  title  Military  Law,  vol.  8,  p.  347. 
PHILOSOPHICAL  APPABATUS.— See  note  2. 

PHOSPHATE. — See  the  title  Impairment  ot  Obligation  ot  Contracts, 
vol.  6,  p.  799. 

PHOTOGRAPHS.- As  to  copyright  in  photographs,  see  the  title  Copyright, 
vol.  4,  p.  606.  As  to  admissibility  of  photographic  copies  of  signatures  for 
purposes  of  comparison  when  the  question  of  forgery  is  in  issue,  see  the  title 
Documentary  Evidence,  vol.  S,  p.  459.  As  to  admissibility  of  the  photograph 
of  deceased  upon  a  trial  for  homicide,  see  the  titles  Documentary  Evidence, 
vol.  5,  p.  459;  Homicide,  vol.  6,  p.  709. 

PHTSIOAL  EXAMINATION. — See  the  title  Inspection  and  Physical  Ex- 
amination, vol.  7,  p.  14. 


enlistment  of  the  person  persuaded^  in 
order  to  bring  the  defendant  within  the 
intention  of  the  clause.  2  Lord  'Rzyvci. 
889."  Respublica  v,  Roberts,  1  DalL  39, 
1  L.  Ed  27. 

1.  Pertenenda. — In  United  States  v, 
Castillero,  2  Black  17,  168,  17  L.  Ed.  360, 
the  court  said:     **Writers  do  not  exactly 


agree  as  to  what  is  a  pertenenda,  but  the 
better  opinion  is  that  it  is  a  square  of  two 
hundred  varas,  or  five  hundred  and  fifty 
feet." 

2.  Philosophical  apparatus. — See  Robert- 
son V,  Oelschlaeger,  137  U.  S.  436,  34  L. 
Ed.  744.  And  see,  generally,  the  title 
REVENUE  LAWS. 


Digitized  by 


Google 


PHYSICIANS  AND  SURGEONS. 

The  power  of  a  state  to  make  reasonable  provisions  for  determining 
the  qualifications  of  those  engaging  in  the  practice  of  medicine  and  punishing 
those  who  attempt  to  engage  therein  in  defiance  of  such  statutory  provisions  is 
not  open  to  question.^ 

As  to  privileged  character  of  communications  between  physician  and 
patient,  see  the  titles  Courts,  vol.  4,  p.  1083;    Privileged  Communications. 

Liability  for  Malpractice. — It  would  seem  that  a  surgeon  will  be  liable  to 
the  injured  party  for  unskillful  treatment  even  if  the  father  or  friend  of  the  pa- 
tient contracted  with  the  wrongdoer.^ 

PIERS. — See,  generally,  the  title  Wharves  and  Wharfingers,  and  refer- 
ences given. 

1.  Power  of  state  to  provide  as  to  quali-  tempts  to  practice  medicine  is  a  proper 

fications    of   medical    practitioner. — Reetz  exercise  of  that  power."    Hawker  v.  New 

V.  Michigan,  188  U.  S.  505,  47  L.  Ed.  563;  York,  170  U.  S.  189,  42  L.  Ed.  1002.    See 

Dent  V.  West  Virginia,  129  U.  S.  114,  32  the    titles    CONSTITUTIONAL    LAW, 

L.  Ed.  623;  Hawker  v.  New  York,  170  U.  vol.     4,     pp.    372,     377,     430;      POLICE 

S.  189,  42  L.  Ed.  1002.  POWER. 

"No    precise    limits    have   been   placed  2.    Liability  for  malpractice. — See  Sav- 

upon  the  police  power  of  a  state,  and  yet  ings  Bank  v.  Ward  100  U.  S.  195,  25   L#. 

it  is   clear  that   legislation   which   simply  Ed.  621. 
defines  the  qualifications  of  one  who  at- 
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PILOTS. 

BY   HOMER  RICHEY. 

I.  Definitions,  400. 

n.  Power  of  Congress  to  Prescribe  Regulations  Concerning  Pilots,  400. 

A.  Included  in  Power  to  Regulate  Commerce,  400. 

B.  Power  of  Congress'  Exercised  by  Adopting  State  Regulations,  400. 

in.  state  Regulation,  400. 

A.  Generally,  400. 

B.  Immaterial  That  Pilot  Regulations  Are  Regulations  of  Commerce,  401. 

C.  Congress  May  Restrict  or  Supersede  State  Laws,  401. 

D.  Remedy  against  Unwise  or  Unjust  Regulations  Rests  with  Congress, 

401. 

E.  Law  Prescribing  Qualifications  and  Requiring  License  Not  Opposed 

to  Fourteenth  Amendment,  401. 

F.  Exemptions  and  Discriminations,  401. 

1.  Generally  as  to  Power  of  State  to  Make,  401. 

2.  Federal  Statutes  Forbidding  Discriminations,  401. 

3.  Federal  Statutes  Exempting  Certain  Classes  of  Vessels  from  the 

Operation  of  State  Laws,  402. 

a.  Th€  Act  of  August  30,  1852,  402. 

b.  Coastwise  Seagoing  Steam  Vessels,  402. 

IV.  Eights,  Duties  and  Liabilities  of  Pilot,  404. 

A.  Generally  as  to  Rights  and  Duties,  404. 

B.  With  Respect  to  General  Average,  404. 

C.  Negligence  of  Pilot,  404. 

1.  Generally  as  to  Degree  of  Care  Required,  404. 

2.  Duty  of  Pilot  to  Familiarize  Himself  with  Channel,  Banks,  Nat- 

ural Objects,  Artificial  Changes,  etc.,  405. 

3.  Care  and  Skill  to  Prevent  Collisions ;  Observance  of  Signals,  Rules 

of  Navigation,  etc.,  405. 

4.  Collision  with  Piers,  Bridges,  etc.,  405. 

5.  Liability  of  Pilot  for  His  Own  Negligence,  405. 

6.  Joint  Liability  of  Members  of  Pilots  Association,  405. 

7.  Liability  of  Master,  Owner,  or  Vessel  for  Negligence  of  Pilot,  406. 

a.  Generally,  406. 

b.  As  Master  and  Employee,  406. 

c.  Under  Statute  Imposing  Compulsory  Pilotage,  406. 

(1)  Generally,  406. 

(2)  What  Statutes  Are  Compulsory,  406. 

8.  Contributory  Negligence  of  Pilot,  406. 

9.  Questions  of  Law  and  Fact,  406. 

V.  Compensation  of  Pilots,  407. 
A.  Half  Pilotage,  407. 

1.  Generally,  407. 

2.  Constitutionality,  407. 

a.  As  an  Attempt  to  Evade  Constitutional  Restrictions,  407. 

b.  As  a  Revenue  Law;  Tonnage  Duties,  407. 

c.  Under  Provision  Requiring  Imposts  and  Excises  to  Be  Uni- 

form, 407. 

d.  Under   Provision   Forbidding  Preference  of   One   Port   Over 

Another,  408. 
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400  PILOTS. 

e.  As  a  Regulation  of  Commerce,  408. 

f.  As  to  Services  Tendered  without  the  Jurisdiction  of  the  State, 

408. 

3.  What  Statutes  Are  Compulsory,  408. 

4.  Nature  of  Obligation,  408. 

B.  Compensation  as  Salvors,  408. 

C.  When  Right  to  Compensation  Becomes  Vested,  409. 

D.  Amount  of  Compensation,  409. 

E.  Suits  to  Recover  Pilotage,  410. 

1.  Jurisdiction,  410. 

2.  Appeal;  Writ  of  Prohibition,  etc.,  410. 

CROSS  REFERENCES. 

See  the  titles  Admiralty,  vol.  1,  p.  119;  Collision,  vol.  3,  p.  870;  Inter- 
state AND  Foreign  Commerce,  vol.  7,  p.  269;  Masters  of  Vessel,  vol.  8,  p. 
300;  Ships  and  Shipping;  Towage,  Tugs  and  Tows. 

As  to  injunction  against  conspiracy  to  injure  plaintiff's  business  as  a  pilot, 
see  the  title  Injunctions,  vol.  6,  p.  1022.  As  to  maritime  liens  for  pilotage, 
see  the  title  Maritime  Liens,  vol.  8,  p.  218. 

I.    Definitions. 
Pilot. — Lord  Tenterden,  in  his  Treatise  on  Shipping,  has  defined  a  pilot  to 

be  "a  person  taken  on  board  at  a  particular  place  for  the  purpose  of  conducting 

a  ship  through  a  river,  road,  or  channel,  or  from  or  into  a  port."^ 

Pilotage. — Pilotage  is  compensation  for  services  performed  by  a  pilot.^ 
Half  Pilotage. — Half  pilotage  is  compensation  for  services  whidi  the  pilot 

has  put  himself  in  readiness  to  perform  by  labor,  risk  and  costs,  and  which  he 

has  actually  offered  to  perform.* 

n.  Power  of  Congress  to  Prescribe  Regulations  Concerning  Pilots. 

A.  Included  in  Power  to  Regulate  Commerce. — The  power  conferred 
upon  congress  to  regulate  commerce  includes  the  whole  subject  of  pilots  and 
pilotage.* 

B.  Power  of  Congress  Exercised  by  Adopting  State  Regulations. — 
Although  congress  cannot  enable  a  state  to  legislate,  congress  may  adopt  the 
provisions  of  the  state  on  any  subject.*^ 

m.  State  Regulation. 
A.  Generally. — The  act  of  August  7,  1789,  adopting  the  existing  state  reg- 
ulations and  such  as  the  states  might  thereafter  enact  upon  the  subject  of  pilot- 
age, presupposes  a  right  in  the  states  to  legislate  on  the  subject.®  In  addition  to 
this,  it  is  well  settled  by  judicial  decision  that  the  states  have  power  to  legislate 
upon  the  subject  of  pilots  and  pilotage  until  congress  shall  see  fit  to  supersede 

1.  Pilot  defined. — Treatise  on  Shipping,  ing  the  inland  waters  of  the  United  States 
part  2,  ch.  5,  §  1,  p.  148,  cited  in  The  while  engaged  in  commerce  among  the 
Hope,  10  Pet.  108,  123,  9  L.  Ed.  363.  states,  Rev.  Stat.,  Tit  52,  §§  4399-4500,  and 

2.  Pilotage. — Steamship  Co.  v.  Port-  such  legislation  undoubtedly  is  justified  on 
wardens,  6  Wall.  31,  34,  18  L.  Ed.  749;  the  ground  that  it  is  incident  to  the  power 
Gloucester  Ferry  Co.  v.  Pennsylvania,  114  to  regulate  interstate  commerce.  Smith  v. 
U.  S.  196,  29  L.  Ed.  158.  Alabama,  124  U.  S.  465,  479,  31  L.  Ed.  508. 

8.     Half    pilotage. — Steamship     Co.    v.  5.  Power  of  congress  exercised  by  adopt- 

Portwardens,  6  Wall.  31,  34,  18  L.  Ed.  749;  ing  state  regulations. — Huus  v.  New  York, 

Gloucester  Ferry  Co.  v.  Pennsylvania,  114  etc.,  Steamship  Co.,  182  U.  S.  392,  393,  45 

U.  S.  196,  29  L.  Ed.  158.  L.  Ed.  1146.    See,  also,  the  title  INTER- 

4.   Regulation;  power  of  congress.— See  STATE  AND  FOREIGN  COMMERCE. 

the    title     INTERSTATE    AND    FOR-  vol.  7,  p.  402. 

EIGN  COMMERCE,  vol.  7,  pp.  343,  401.  6.  State  regulation.— Gibbons  v,  Ogden, 

Qualifications  of  pilots  and  engineers. —  9  Wheat.  1,  208,  6  L.  Ed.  23;  Cooley  v. 

Congress  has  prescribed  the  qualifications  Board  of  Wardens,  12  How.  299,  320.  13 

for  pilots  and  engineers  of  steam  vessels  L.  Ed.  996;  Ex  parte  McNiel,  13  Wall.  236, 

engaged  in  the  coasting  trade  and  navigat-  241,  20  L.  Ed.  624;  Huus  v.  New  York,  etc.. 


Digitized  by 


Google 


PILOTS.  401 

such  regulations  by  others  of  its  own  enactment,  and  that  the  statutes  of  the 
several  states  regulating  the  subject  of  pilotage  are,  in  view  of  the  numerous 
acts  of  congress  recognizing  and  adopting  them,  to  be  regarded  as  constitutional 
until  congress  shall  supersede  themJ 

B.  Immaterial  That  Pilot  Regulations  Are  Regulations  of  Commerce. 
— See  the  title  Interstate  and  Foreign  Commerce,  vol.  7,  .p.  402. 

0.  Congress  May  Restrict  or  Supersede  State  Laws. — It  must  not  be 
forgotten  that,  as  repeatedly  stated,  this  power  of  the  states  is  subject  to  such 
restrictions  as  congress  may  see  fit  to  impose,  and  that  congress  may  at  any 
time  limit  the  operation  of  state  laws  or  supersede  them  altogether.^ 

D.  Remedy  against  Unwise  or  Unjust  Regulations  Rests  with  Con- 
gress.— See  the  title  Interstate  and  Foreign  Commerce,  vol.  7,  p.  405. 

E.  Law  Prescribing  Qualifications  and  Requiring  License  Not  Op- 
posed to  Fourteenth  Amendment. — Pilotage  being  a  subject  of  govern- 
mental control,  it  is  competent  for  the  state  to  regulate  it  and  to  prescribe  the 
qualifications  of  pilots  and  provide  for  their  appointment,  and  to  forbid  all  other 
persons  to  act  as  pilots.  Such  a  law  is  not  invalid  under  the  fourteenth  amend- 
ment, either  as  depriving  unlicensed  persons  of  an  inherent  right  to  perform 
pilotage  services,  or  as  conferring  a  monopoly  of  the  business  upon  the  commis- 
sioned pilots.  If  the  state  has  the  power  to  regulate,  and  in  so  doing  to  appoint 
and  commission  those  who  are  to  perform  pilotage  services,  it  follows  that  no 
monopoly  can  arise  from  the  fact  that  the  duly  authorized  agents  of  the  state 
are  alone  allowed  to  perfom  the  duty  devolving  upon  them  by  law.^ 

F.  Exemptions  and  Discriminations — 1.  Generally  as  to  Power  oi? 
State  to  Make. — See  the  title  Interstate  and  Foreign  Commerce,  vol.  7, 
p.  404. 

2.  Federal  Statutes  Forbidding  Discriminations. — Section  4237  of 
the  Revised  Statutes  declares :  ''No  regulations  or  provisions  shall  be  adopted 
by  any  state  which  shall  make  any  discrimination  in  the  rate  of  pilotage  between 
vessels  sailing  between  the  ports  of  one  state  and  vessels  sailing  between  the 
ports  of  different  states,  or  any  discrimination  against  vessels  propelled  in  whole 
or  in  part  by  steam,  or  against  national  vessels  of  the  United  States;  and  all  ex- 
isting regulations  or  provisions  making  any  such  discrimination  are  annulled  and 
abrogated."  A  state  law  which  makes  an  exception  in  favor  of  the  vessels  of 
that  state  with  respect  to  the  rate  of  pilotage  is  discriminatory  and  is  void  be- 
cause in  conflict  with  Rev.  Stat.,  §  4237. ^o 

Revokes  Only  the  Discriminatory  Clauses. — It  is  obvious  from  the  pro- 
visions of  the  Revised  Statutes,  §  4237,  forbidding  discrimination  in  state  leg- 
islation concerning  pilotage,  that  congress  did  not  intend  by  that  section  to  re- 
Steamship  Co.,  182  U.  S.  392,  45  L.  Ed.  12  How.  299,  316,  13  L.  Ed.  996;  Steamship 
1146.  Co.  V.  JoliflFe,  2  Wall.  450,  17  L.  Ed.  805; 

7.  Same.— See  the  title  INTERSTATE  Ex  parte  McNiel,  13  Wall;  236,  241,  20  L. 
AXD  FOREIGN  COMMERCE,  vol.  7,  Ed.  624;  Spraigue  v.  Thompson,  118  U. 
p.  402.  S.  90,  30  L.  Ed.  115;  Huus  v.  New  York, 

"Conceding  it  to  be  within  the  power  etc.,    Steamship   Co.,   182   U.   S.   392,   393, 

of  congress  to  assume  control  of  and  reg-  45    L.    Ed.    1146.  See,    also,    ante,    "Gen- 

ulate  the    whole    system    of   pilotage,    as  erally,"    III,    A;    "Immaterial    That    Pilot 

applied  to  vessels  engaged  in  foreign  or  Regulations     Are    Regulations     of     Com- 

interstate   commerce,   it   has    for   obvious  merce,"  III,  B. 

reasons  left  to  the  several  states  the  power  pji^^^  ^n  boundaries  between  states.— 

to   lc«slate    upon    this    subject,    and    to  gee  the  title  INTERSTATE  AND  FOR- 

prcscnbe  rules  for  the  hcensing  and  gov-  £jqj^  COMMERCE,  vol.  7,  p.  404. 

ernment  of  pilots,  the  collection  of  their  ^   _                   „ .             ,.j.      . 

fees,  and  such  other  incidental  matters  as  »•  Law  prescribing  qualifications  not  op- 

the  nature  of  their  services  in  the  particu-  PO^ca  to  fourteenth  amendment— Ol sen  z;. 

lar  localities  may  require."    Huus  v.  New  Smith,  195  U.  S.  332,  344,  345,  49  L.  Ed. 

York,  etc.,  Steamship  Co.,  182  U.  S.  392,  224. 

393,  45  L.  Ed.  1146.  10.  Federal  statutes  forbidding  discrimi- 

8.  Congress  may  restrict  or  supersede  nation;  Rev.  Stats.,  §  4237. — Olsen  v, 
state  law.— Cooley  v.  Board  of  Wardens,  Smith,  195  U.  S.  332,  334,  49  L.  Ed.  224. 
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voke  the  power  of  the  state  on  the  subject  or  to  abrogate  existing  pilotage  laws 
of  the  several  states  containing  discriminatory  provisions,  but  only  to  abrogate 
the  provisions  making  the  discrimination.  This  results  since  the  statute,  after 
first  generally  prohibiting  regulations  by  any  state  discriminating  "in  the  rate 
of  pilotage  or  half  pilotage  between  vessels  sailing  between  the  ports  of  one 
state  and  vessels  sailing  between  the  ports  of  different  states,  or  any  discrimina- 
tion against  vessels  propelled  in  whole  or  in  part  by  steam,  or  against  national 
vessels  of  the  United  States,"  in  careful  language  annuls  and  abrogates  only  "all 
existing  regulations  or  provisions  making  any  such  discrimination."^^ 

Same;  Separability  of  Statutes. — Whether  a  provision  of  a  state  pilotage 
act  which  is  void  by  reason  of  the  fact  that  it  contains  a  discriminatory  excep- 
tion in  favor  of  the  vessels  of  that  state  in  the  matter  of  pilotage,  in  violation  of 
Rev.  Stat.,  §  4237,  is  separable  and  cannot  be  eliminated  from 'the  statute  with- 
out invalidating  the  whole  law,  is  a  question  for  the  state  courts  whose  interpre- 
tations will  be  accepted  by  the  federal  courts  in  determining  the  validity  of  the 
statute. *2  But  whether  the  statute  as  construed  by  the  state  courts  is  valid  or 
invalid  as  conflicting  with  the  federal  constitution  and  laws  is,  of  course,  a 
federal  question.  ^^ 

3.  Federal  Statutes  Exempting  Certain  Classes  op  Vessels  from  the 
Operation  of  State  Laws — a.  The  Act  of  August  so,  1852. — ^The  Act  of 
August  30th,  1852,  regulates  the  appointment  of  pilots  upon  certain  steamboats, 
and  is  a  complete  system  as  to  the  class  of  vessels  to  which  it  applies.**  It 
does  not  establish  pilot  regulations  for  ports;  its  object  is  to  provide  a  system 
under  which  the  masters  and  the  owners  of  vessels,  propelled  in  whole  or  in 
part  by  steam,  may  be  required  to  employ  competent  pilots  to  navigate  such  ves- 
sels on  their  voyage.  It  does  not  modify  or  repeal  the  act  of  1789  adopting  state 
pilotage  regulations.*^  The  clauses  respecting  pilots  in  the  act  relate  to  pilots 
having. charge  of  steamers  on  the  voyage,  and  not  to  port  pilots;  and  the  provi- 
sion that  no  person  shall  be  employed  or  serve  as  a  pilot  who  is  not  licensed  by 
inspectors  has  reference  to  employment  and  service  on  the  voyage  generally,  and 
not  to  employment  and  service  in  connection  with  ports  and  harbors.*^ 

b.  Coastunse  Seagoing  Steam  Vessels. — By  the  Revised  Statutes,  §  4401,  it  is 
declared,  in  substance,  that  all  coastwise  seagoing  vessels  shall  be  subject  to  the 
navigation  laws  of  the  United  States,  and  that  every  coastwise  seagoing  steam 
vessel  subject  to  the  navigation  laws  of  the  United  States,  and  not  sailing 
under  register,  shall,  when  under  way,  except  in  the  high  seas,  be  under 
the  control  and  direction  of  pilots  licensed  by  the  inspectors  of  steamboats. 
To  further  effectuate  its  control  over  coastwise  seagoing  vessels,  it  is  pro- 
vided by  Revised  Statutes,  §  4444,  that  no  state  or  municipal  government 
shall  impose  upon  pilots  of  steam  vessels  any  obligation  to  procure  a  state  or 
other  license  in  addition  to  that  issued  by  the  United  States,  nor  shall  any  pilot 
charges  be  levied  by  any  such  authority  upon  a  steamer  piloted  as  provided  for 
in  said  title,  provided  that  nothing  in  said  title  shall  be  construed  to  annul  or  af- 
fect any  regulation  established  by  state  law  requiring  vessels  entering  or  leaving 
any  port  in  any  such  state,  other  than  coastwise  steam  vessels,  to  take  a  pilot 
duly  authorized  by  the  laws  of  such  state,  or  of  a  state  situated  upon  the  waters 

See  the  title  INTERSTATE  AND  FOR-  gust    30th,    1852.— Ex    parte    McNiel,    13 

EIGN  COMMERCE,  vol.  7,  p.  404.  Wall.    236,    241,    20    L.    Ed.    624. 

11.  Same;  revokes  only  the  discrimina-  15.  Same. — Steamship  Co.  v.  Joliffe,  2 
tory  clauses.— Olsen  v.   Smith,   195  U.   S.  Wall.  450,  17  L.  Ed.  805. 

332,  343,  49  L.  Ed.  224.  16.   Same. — Steamship   Co.   v.  Joliffe,   2 

12.  Same;  separability  of  statute Ol-      Wall.  450,  461,  17  L.  Ed.  805. 

sen  V.  Smith,  195  U.  S.  332,  342,  49  L.  Ed.  The   act  of   the    state    of   California    of 

224.  May  20th,   1861,   entitled  "An   act   to   es- 

18.    Same. — Olsen   v.    Smith,    195    U.    S.  tablish  pilots  and  pilot  regulations  for  the 

332,  342,  49  L.  Ed.  224.  port  of  San  Francisco,"  is  not  in  conflict 

14.   Statutes   exempting   certain   vessels  with  it.    Steamship  Co.  v.  Joliffe,  2  Wall, 

frcm  operation  of  state  law;  act  of  Au-  450,  17  L.  Ed.  805. 
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of  such  state.  The  provisions  of  §  4444  clearly  contemplated  that  by  the  exist- 
ing state  laws,  coastwise  steam  vessels  of  the  United  States  were  subject  to 
pilotage  charges,  and  withdrew  such  vessels  from  liability  to  pilotage  charges, 
but  did  not  in  other  respects  interfere  with  the  state  laws  on  the  subject  of 
pilotage.^^  .The  general  object  of  these  provisions  and  of  Revised  Statutes, 
§§  4237,  4442,  4443,  seems  to  be  to  license  pilots  upon  steam  vessels  engaged 
in  the  coastwise  or  interior  commerce  of  the  country,  and  at  the  same  time, 
to  leave  to  the  states  the  regulation  of  pilots  upon  all  vessels  engaged  in  foreign 
commerce.^® 

No  Application  to  Vessels  Engaged  in  Foreign  Trade. — Neither  the 
exemption  of  coastwise  steam  vessels  from  pilotage,  resulting  from  the  laws  of 
the  United  States,  nor  any  lawful  exemption  of  coastwise  vessels  created  by 
the  state  law,  concerns  vessels  in  the  foreign  trade,  and,  therefore,  any  such  ex- 
emptions do  not  operate  to  produce  a  discrimination  against  British  vessels  en- 
gaged in  foreign  trade  and  in  favor  of  vessels  of  the  United  States  in  such 
trade.^» 

Applies  to  Vessels  Engaged  in  the  Porto  Rican  Trade.— The  words 
"coasting  trade"  are  not  intended  to  be  strictly  limited  to  trade  between  ports  in 
adjoining  districts.  They  were  very  clearly  intended  to  include  the  domestic  trade 
of  the  United  States  upon  other  than  interior  waters,  including  trade  between 
Porto  Rico  and  the  continent.^  By  the  Porto  Rican  or  Foraker  act,  it  was  in- 
tended, not  only  to  nationalize  all  Porto  Rican  vessels  as  vessels  of  the  United 
States,  and  to  admit  them  to  the  benefits  of  the  coasting  trade,  but  to  place 
Porto  Rico  substantially  upon  the  coast  of  the  United  States,  and  vessels  en- 
gaged in  trade  between  that  island  and  the  continent,  as  engaged  in  the  coasting 
trade.2i 

Captain  and  Mate  Presumed  to  Be  Licensed  Pilots. — On  all  sea  going 
steamers  the  captain  and  the  first  mate  are  usually  regularly  licensed  pilots,  and 


17.  Coastwise  seagoing  steam  vessels. 
— Olsen  V.  Smith,  195  U.  S.  332,  343,  49 
L.  Ed.  224. 

18.  Same;  general  object  of  statutes. 
—Huus  V.  New  York,  etc..  Steamship  Co., 
182  U.  S.  392,  394,  45  L.  Ed.  1146. 

A  coastwise  seagoing  steam  ves- 
>el  which  was  not  saihng  under  reg- 
ister, and  which,  at  the  time  the 
defendant  in  error  tendered  his  serv- 
ices, and  subsequently  when  she 
passed  up  the  river  to  Savannah,  was  un- 
der the  control  and  direction  of  a  pilot 
licensed  bv  the  United  States  inspectors 
of  steam  boats,  was,  at  the  time,  piloted 
as  provided  by  Revised  Statutes,  §§  4401, 
4442.  4443,  and  §  4444,  and  was  therefore 
lawfully  exempt  from  any  pilot  charges 
levied  by  any  state  or  municipal  govern- 
ment, since  Rev.  Stat.,  §§  4401  and  4444 
expressly  except  coastwise  steam  vessels 
from  the  regulations  established  by  the 
laws  of  a  state  requiring  vessels  entering 
or  leaving  a  port  of  any  such  state  to 
take  a  pilot  licensed  under  the  laws  of 
such  state.  Spraigue  v.  Thompson,  118  U. 
S.  90,  96,  30  L.  Ed.  115. 

The  owners  of  such  a  vessel  were  there- 
fore at  liberty  to  employ  any  pilot  li- 
censed under  the  authority  of  the  United 
States  for  the  particular  services  in  which 
he  was  engaged  without  regard  to  the 
provisions  of  the  state  law  requiring  it  to 
accept  the  services  of  the  pilot  first  tend- 


ered, or,  in  case  of  refusal,  to  pay  pilotage 
therefor;  and  the  employment  of  the 
services  of  the  pilot  actually  taken  by 
previous  contract  was  equivalent  to  keep- 
ing him  on  board  for  that  purpose  during 
the  whole  voyage.  Spraigue  v.  Thompson, 
118  U.  S.  90,  96,  30  L.  Ed.  115. 

19.  No  application  to  vessels,  engaged  in 
foreign  trade. — Olsen  v.  Smith,  195  U.  S. 
332,  343,  49  L.  Ed.  224.  See,  also.  Homer 
Ramsdell  Transp.  Co.  v.  La  Compagnie 
Generale  Transatlantique,  182  U.  S.  406, 
414,   45   L.    Ed.   1155. 

20.  Vessels  engaged  in  Porto  Rican 
trade. — Huus  v.  New  York,  etc.,  Steam- 
ship Co.,  182  U.  S.  392,  396,  45  L.  Ed. 
1146. 

21.  Same;  Foraker  act. — Huus  v.  New 
York,  etc..  Steamship  Co.,  182  U  S.  392, 
396,  45  L.  Ed.  1146. 

Under  this  statute  a  steam  vessel  en- 
gaged in  trade  between  Porto  Rico  and 
the  port  of  New  York  is  to  be  deemed  a 
coastwise  steam  vessel  both  within  the 
meaning  of  the  New  York  pilotage  laws 
and  within  the  meaning  of  Rev.  Stat.,  §§ 
4401,  4444;  such  a  vessel,  therefore,  whose 
master  was  himself  a  licensed  pilot  for 
the  harbor  of  New  York,  under  the  laws 
of  the  United  States  was  not  liable  for  re- 
fusing to  accept  the  services  of  a  pilot  li- 
censed under  the  state  law.  Huus  v.  New 
York,  etc..  Steamship  Co.,  182  U  S.  392, 
45    L.    Ed.    1146.     See,   also,    Gonzales   v. 
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in  the  absence  of  any  allegation  to  the  contrary,  it  will  be  presumed  that  they 
were  so  licensed.22 

IV.  Rights,  Duties  and  Liabilities  of  Pilot. 

A.  Generally  as*  to  Bights  and  Duties. — The  reason  for  requiring  a  vessel 
to  take  a  pilot  is  his  familiar  acquaintance  with  particular  waters.  His  duty, 
therefore,  is  properly  the  duty  to  navigate  the  ship  over  and  through  his  pilot- 
age limits,  or,  as  it  is  commonly  called,  his  pilotage  ground.^s  To  the  pilot  tem- 
porarily belongs  the  whole  conduct  of  the  navigation  of  the  ship,  including  the 
duty  of  determining  her  course  and  speed,  and  the  time,  place  and  manner  of 
anchoring  her.^*  So  far  as  respects  the  navigation  of  the  vessel  in  that  part  of 
the  voyage  which  is  his  pilotage  ground,  he  is  the  temporary  master  charged  with 
the  safety  of  the  vessel  and  the  cargo,  and  of  the  lives  of  those  on  board,  and  in- 
trusted with  the  command  of  the  crew ;  he  is  not  only  one  of  the  persons  engaged 
in  navigation,  but  he  occupies  a  most  important  and  responsible  place  among 
those  thus  engaged.^^ 

Vessel  Must  Be  in  Navigable  Condition. — The  case,  therefore,  necessarily 
presupposes  that  the  ship  is  in  a  condition  capable  of  being  navigated ;  distressed, 
perhaps,  and  laboring  under  difficuhies,  but  still  capable  in  point  of  crew,  equip- 
ment and  situation  of  being  navigated.^® 

Presence  of  Pilot  as  Absolving  Master  from  His  Duties. — See  the  titles 
CoLusioN,  vol.  3,  p.  877 ;  Masters  of  Vessels,  vol.  8,  p.  300. 

B.  With  Bespect  to  General  Average. — If  a  general  average  loss  could  be 
held  to  arise  from  an  act  of  a  pilot,  without  or  against  the  order  of  the  master 
of  the  vessel,  it  could  only  be  because  the  pilot,  by  the  maritime  law,  and  by 
reason  of  his.  nautical  skill  and  experience,  temporarily  took  the  place  of  the 
master,  and  was  specially  charged  with  the  command  and  safety  of  the  whole 
maritime  adventure  and  of  that  adventure  only.^^ 

C.  Negligence  of  Pilot — 1.  Generally  as  to  Degree  of  Care  Required. 
— There  is  an  obligation  upon  all  persons,  including  pilots,  to  take  the  care  which, 
under  the  special  circumstances  of  the  case,  a  reasonable  and  prudent  man 
would  take;  and  the  omission  of  that  care  constitutes  negligence.^s  Where  a 
steamer  is  about  to  enter  a  harbor,  great  caution  is  required.  There  being  no 
usage  as  to  an  open  way,  the  vigilance  is  thrown  upon  the  entering  vessel.  Or- 
dinary care  under  such  circumstances  will  not  excuse  a  steamer  for  a  wrong 
done.2o 

Ayilliams,  192  U.  S.  1,  14,  48  L.  Ed.  317,  53,  by  which  a  vessel  in  charge  of  a  pilot 

citing  this  case.  whom    she    had    been    compelled   by    law 

22.  Captain  and  mate  presumed  to  be  to  take  on  board,  and  brought  by  his  neg- 
licensed  pilots. — Butler  v.  Boston,  etc.,  ligence  into  collision  with  another  vessel. 
Steamship  Co.,  130  U.  S.  527,  554,  32  L.  was  held,  upon  a  libel  in  rem,  to  be  liable 
Ed.   1017.  in  damages  to  the  owners  of  that  vessel. 

23.  Rights,  powers  and  duties  of  pilot. —  That  decision  proceeded  not  upon  any 
The  Hope,  10  Pet.  108,  123,  9  L.  Ed.  363;  authority  or  agency  of  the  pilot,  derived 
Ralli  V.  Troop,  157  U.  S.  386,  401,  39  L.  from  the  civil  law  of  master  and  servant, 
Ed.  742.  or  from  the  common  law,  as  the  repre- 

24.  Same. — Cooley  v.  Board  of  Wardens,  sentative  of  the  owners  of  the  ship  and 
12  How.  299,  316,  13  L.  Ed.  996;  Ralli  v.  cargo;  nor  upon  the  law  of  contribution  in 
Troop.  157  U.  S.  386,  402,  39  L.  Ed.  742.  general    average    as    between    them;    but 

26.  Same;  temporary  master. — Cooley  v,  upon  a  distinct  principle  of  the  maritime 

Board  of  Wardens,  12  How.  299,  316,  13  law,  namely,  that  the  vessel,  in  whomso* 

L.  Ed.  996;  Ralli  v.  Troop,  157  U.  S.  386,  ever  hands  she  lawfully  is,  is  herself  con- 

402,  39  L.  Ed.  742.  sidered  as  the  wrongdoer,  liable  for  the 

26.  Vessel  must  be  in  navigable  condi-  tort,  and  subject  to  a  maritime  lien  for 
tion.— The  Hope,  10  Pet.  108,  123,  9  L.  the  damages.  7  Wall.  68."  Ralli  v.  Troop, 
Ed.   363.  157  U.  S.  386,  402,*  39  L.  Ed.  742. 

27.  Powers  with  respect  to  general  av-  28.  Negligence  of  pilot;  degree  of  care 
cragc  sacrifice.— Ralli  v.  Troop,  157  U.  required. — Davidson  Steamship  Co.  «. 
S.  386,  403,  39  L.  Ed.  742.  United   States,  205   U.   S.   187,  193,   51   L. 

"The  authority  of  the  pilot,  as  regards      Ed.  764. 
general  average,  was  not  touched  by  the  29.  Same. — Culbertson  v.  Shaw,  18  How. 

decision  of  this  court  in  The  China,  7  Wall.      584,  587,  15  L.  Ed.  493;  Davidson  Steam- 
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2.  Duty  ot  P11.0T  to  Famiuarize  Himself  with  Channel,  Banks,  Nat- 
ural Objects,  Artificial  Changes,  etc. — A  constant  and  familiar  acquaint- 
ance with  the  towns,  banks,  trees,  etc.,  and  the  relation  of  the  channel  to  them, 
and  of  the  snags,  sandbars,  sunken  barges,  and  other  dangers  of  the  river  as  they 
may  arise,  is  essential  to  the  character  of  a  pilot  on  the  navigable  rivers  of  the 
interior;  this  class  of  pilots  being  selected,  examined  and  licensed   for  their 
knowledge  of  the  topography  of  the  streams  on  which  they  are  employed,  and 
not,  like  ocean  pilots,  chiefly  for  their  knowledge  of  navigation  and  of  charts, 
and  for  their  capacity  to  understand  and  follow  the  compass,  take  reckonings, 
make  observations,  etc.^^     In  the  active  life  and  changes  made  by  the  hand  of 
man  or  the  action  of  the  elements  in  the  path  of  his  vessel,  a  year's  absence 
from  the  scene  impairs  his  capacity,  his  skilled  knowledge,  very  seriously  in  the 
course  of  a  long  voyage.    He  should  make  a  few  of  the  first  trips,  as  they  are 
called,  after  his  return,  in  company  with  other  pilots  more  recently  familiar  with 
the  river .31    Likewise  a  captain  who  is  also  a  pilot  engaged  in  the  navigation  of 
the  waters  of  the  Great  Lakes  may  be  guilty  of  negligence  in  not  keeping  him- 
self informed  of  changes  going  on  from  time  to  time  in  the  different  harbors 
which  he  is  likely  to  be  called  upon  to  visit.    His  very  want  of  knowledge,  when 
he  had  the  means  of  ascertaining  the  facts,  could  properly  be  regarded  as  negli- 
gence.   Clearly  it  could  not  be  held  as  matter  of  law  not  to  do  so.^^ 

3.  Care  and  Skill  to  Prevent  Collisions;  Observance  of  Signals,  Rules 
OF  Navigation,  etc. — See,  generally,  the  title  Collision,  vol.  3,  pp.  870,  886. 

4.  Collision  with  Piers,  Bridges,  etc. — See  the  titles  Collision,  vol.  3,  p. 
932;  Towage,  Tugs  and  Tows. 

5.  Liability  of  Pilot  for  His  Own  Negligence. — See  the  title  Collision, 
vol.  3,  p.  878. 

6.  Joint  Liability  of  Members  of  Pilots  Association. — Where  the  mem- 
bers of  a  voluntary  unincorporated  pilots'  association,  recognized  by  state  law, 
have  no  power  to  select  or  discharge  individual  members  or  to  control  them  in 
the  performance  of  their  duties,  they  are  not  liable  to  the  owners  of  piloted  ves- 
sels for  damages  occasioned  by  the  negligence  of  one  another.  This  is  true  re- 
gardless of  whether  such  association  be  deemed  a  technical  partnership  or  not; 
and  it  is  immaterial  that  the  fees  for  pilotage  are  paid,  not  to  the  individual  pi- 
ship  Co.  V.  United  States,  205  U.  S.  187,  importance  and  the  evidence  showed  that 
193,  51  L.  Ed.  764.  the   captain,   who  was   also  a   pilot  upon 

80.  Duty  to  familiarize  himself  with  pilot-  the  Great  Lakes,  had  not  been  in  it  for 
age  grounds  and  changes  therein. — Atlee  more  than  a  year,  but  that  he  knew  that 
V.  Packet  Co.,  21  Wall.  389,  22  L.  Ed.  619.  harbor  improvements  on  the  Great  Lakes 

81.  Same. — Atlee  v.  Packet  Co.,  21  Wall.  were  being  made  by  the  government,  that 
389,  397,  22  L.  Ed.  619.  information  of  the  condition  of  those  im- 

Hcnce,  a  pilot  who,  though  engaged  for  provements  was  given  from  time  to  time 
many  years  in  navigating  a  part  of  the  by  circulars  from  the  departments,  and 
Mississippi,  had  not  made  a  trip  over  that  that  such  circulars  and  notices  were  mailed 
part  for  fiteen  months  previous,  and  who,  to  him  at  his  postoffice  address,  but  that 
from  ignorance  of  its  existence,  ran  his  he  made  no  effort  to  ascertain  the  new 
vessel  against  a  pier  which  had  been  condition  of  the  harbor,  the  only  chart  he 
bailt  in  the  river  since  he  had  last  had  being  an  old  one,  it  was  held  that  a 
gone  up  or  down  it — was  held  to  be  verdict  of  negligence  upon  the  part  of 
in  fault  for  want  of  knowledge  of  the  said  captain  and  pilot,  in  running  his 
pier.  He  was  also  held  in  fault  for  vessel  upon  and  injuring  an  uncompleted 
Wging»  in  a  dark  night,  the  shore  breakwater,  was  justified  by  the  Tacts,  not- 
near  where  he  knew  the  mill  and  boom  of  withstanding  he  testified  that  he  never 
a  riparian  owner  to  be,  when  the  current  received  the  circulars  and  notices  mailed 
of  the  river  would  have  carried  him  into  fo  him,  and  notwithstanding  there  was 
safe  and  deeper  water  further  out.  some  evidence  of  contributory  negligence 
Atlee  V.  Packet  Co.,  21  Wall.  389,  22  L.  upon  the  part  of  the  government  m  plac- 
£d.  619.  ing    the   lights    upon    the    breakwater   in 

8ft.  Same;  pilots  upon  the  Great  Lakes,  such  a  manner  as  to  mislead  vessels  en- 

—Davidson     Steamship     Co.     v.    United  tering  the  port.    Davidson  Steamship  Co. 

States.  205  U.  S.  187,  194,  51  L.  Ed.  764.  v.  United  States,  205  U.  S.  187,  193,  195, 

Where  the   harbor   was   one   of   great  51  L.  Ed.  764. 
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lots  performing  the  service,  but  to  the  association,  and  by  it  distributed  among 
the  members  in  proportion  to  the  number  of  days  that  they  were  on  the  active 
list.33 

7.  Liability  op  Master,  Owner,  or  Vessel  for  Negligence  oe  Pilot — ^a. 
GcneraUy.—See  the  title  Collision,  vol.  3,  pp.  876,  877,  878. 

b.  As  Master  and  Employee. — See  the  title  Collision,  vol.  3,  p.  878. 

c.  Under  Statute  Imposing  Compulsory  Pilotage — (1)  Generally. — A  statute 
providing  for  compulsory  pilotage  and  requiring  vessels,  under  penalty,  to  take 
a  licensed  pilot,  containing  no  clause  exempting  the  vessels  or  owners  from  lia- 
bility for  the  pilot's  mismanagement,  and  the  responsibility  of  a  vessel  for  tort 
committed  by  it  not  being  derived  from  the  law  of  master  and  servant,  or  from 
the  common  law  at  all,  but  from  the  maritime  law,  which  imposes  a  maritime 
lien  upon  the  vessel  in  whosesoever  hands  it  may  be  for  torts  committed  by  it,  the 
fact  that  the  statute  thus  compelled  the  master  to  take  the  pilot  does  not  ex- 
onerate the  vessel  from  liability  to  respond  for  torts  done  by  it,  as,  for  example, 
a  collision,  even  though  such  tort  be  the  result  wholly  of  the  pilot's  negligence.^"* 

(2)  JVha-t  Statutes  Are  Compulsory, — Where  the  law  is  not  enforced  by 
any  penalty,  it  is  not  regarded  as  compulsory  ;35  but  a  law  providing  that  vessels 
shall  take  a  licensed  pilot,  and  providing  for  the  punishment  of  persons  acting  as 
pilots  without  a  license,  and  prescribing  a  penalty  against  one  employing  an  unli- 
censed pilot,  is  compulsory.30 

8.  Contributory  Negligence  op  Pilot. — Contributory  negligence  upon  the 
part  of  a  pilot  may  defeat  a  recovery  by  the  owners  of  the  vessel  in  case  of  in- 
juries resulting  from  a:  collision.^^ 

9.  Questions  of  Law  and  Fact. — Where  there  is  uncertainty  as  to  the  ex- 


33.  Joint  liability  of  members  of  pilots' 
association. — Guy  v.  Donald,  203  U.  S.  399, 
406,  407,  51  L.  Ed.  245. 

34.  Where  statute  imposes  compulsory 
pilotage. — Bussy  V.  Donaldson,  4  Dall.  206, 
1  L.  Ed.  802;  The  China,  7  Wall.  53,  19 
L.  Ed.  67;  The  Merrimac,  14  Wall.  199, 
20  L.  Ed.  873.  See,  also,  Ralli  v.  Troop, 
157  U.  S.  386,  402,  39  L.  Ed.  742;  Guy  v, 
Donald,  203  U.  S.  399,  406,  51  L.  Ed.  245. 
See,  generally,  the  title  COLLISION, 
vol.  3,  p.  878. 

86.  What  statutes  are  compulsory.— The 
Merrimac,  14  Wall.  199,  203,  20  L.  Ed. 
873. 

36.  Same.— The  China,  7  Wall.  53,  19 
L.  Ed.  67. 

A  state  law  which  enacts  that  the  mas- 
ter "shall  take  a  licensed  pilot,"  and  that 
in  case  of  refusal,  pilotage  shall  be  paid 
to  the  first  pilot  offering  his  services,  and 
which  forbids,  under  penalty,  the  employ- 
ment of  any  but  a  licensed  pilot,  and  im- 
poses a  penalty  upon  any  person  presum- 
ing to  act  as  a  pilot  without  having  a 
license  as  such,  is  a  compulsory  pilotage 
law  under  which  vessels  are  compelled 
to  take  a  pilot.  The  China,  7  Wall.  53,  19 
L.  Ed.  67. 

The  statutes  of  New  York  impose  com- 
pulsory pilotage  on  foreign  vessels  inward 
and  outward  bound  to  and  from  the  port 
of  New  York  by  the  way  of  Sandy  Hook. 
Homer  Ramsdell  Transp.  Co.  v.  La  Com- 
pagnie  General  Transatlantique,  182  U. 
S.  406,  411,  45  L.  Ed.  1155. 

By  the  provisions  of  these  statutes  not 


only  is  the  master  of  a  foreign  vessel  re- 
quired to  take  a  licensed  pilot,  or,  in 
case  of  refusal  to  take  such  pilot,  required 
to  pay  pilotage  to  the  pilot  first  offering 
his  services;  but  the  subsequent  provision 
as  to  "any  person  not  holding  a  license 
under  this  act,"  construed  in  connection 
with  the  previous  provision  as  to  licensing 
the  master  of  a  coasting  vessel  as  its  pilot, 
evidently  includes  the  master  of  a  for- 
eign vessel,  and  subjects  him  to  fine  or 
imprisonment  if  he  pilots  his  own  vessel. 
The  requirement  to  take  a  licensed  pilot 
or  pay  pilotage,  together  with  the  penalty 
imposed  on  a  master  who  pilots  his  own 
foreign  vessel,  clearl}^  imposes  compulsory 
pilotage.  Homer  Ramsdell  Transp.  Co.  v. 
La  Compagnie  Generals  Transatlantique, 
182  U.   S.  406,  410,  45  L.  Ed.  1155. 

It  was  held  in  The  China,  7  Wall.  53,  19 
L.  Ed.  67,  that  the  New  York  statute  of 
1857   imposed   such   pilotage. 

37.  Contributory  negligence  of  pilot. — 
Atlee  V.  Packet  Co.,  21  Wall.  389,  398,  22 
L.  Ed.  619. 

Same;  division  of  damages. — Where  the 
sinking  of  a  barge  was  due  as  much  to  the 
want  of  knowledge  and  skill  in  the  pilot 
and  want  of  care  in  his  management  of  the 
vessel,  as  to  the  obstructions  placed  by 
the  defendant  in  the  river,  it  was  held  that 
the  damages  should,  upon  a  libel  in  ad- 
miralty, be  divided  between  the  defendant 
and  the  owners  of  the  barge.  Atlee  z\ 
Packet  Co.,  21  Wall.  389,  398,  22  L.  Ed.  619. 
See,  also,  the  title  COLLISION,  vol.  3. 
pp.  879,  880,  932,  933,  935. 
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istence  of  either  negligence  or  contributory  negligence,  the  question  is  not  one? 
of  law,  but  of  fact,  and  to  be  determined  by  a  jury.^^ 

V.    Compensation  of  Pilots. 

A.  Half  Pilotage — 1.  Generally. — The  experience  of  all  commercial  states 
has  shown  the  necessity,  in  order  to  create  and  maintain  an  efficient  class  of  pi- 
lots, of  providing  compensation,  not  only  when  the  services  tendered  are  ac- 
cepted by  the  master  of  the  vessel,  but  also  when  they  are  declined,  and  half 
pilotage,  as  it  is  called,  is  a  necessary  and  usual  part  of  every  system  of  regula- 
tion.3» 

2.  Constitutionality — a.  As  cm  Attempt  to  Evade  Constitutional  Restric- 
tions.— A  law  which  provides  that  a  vessel  which  neglects  or  refuses  to  take  a 
pilot  shall  forfeit  and  pay  to  the  master  warden  of  the  port,  for  the  use  of  the 
society  for  the  relief  of  distressed  or  decayed  pilots,  their  widows  and  children, 
one-half  the  regular  amount  of  pilotage,  is  an  appropriate  part  of  a  general  sys- 
tem of  regulation  on  the  subject  of  pilotage,  and  cannot  be  considered  as  a 
covert  attempt  to  legislate  upon  another  subject,  under  the  appearance  of  legis- 
lating upon  this  one.^^ 

b.  As  a  Revenue  Law;  Tonnfige  Duties. — A  state  law  imposing  half-pilotage 
upon  vessels  entering  the  port  of  the  state  is  not  a  revenue  law,  and  is  not,  there- 
fore, in  conflict  with  the  second  and  third  clauses  of  the  tenth  section  of  the  first 
article  of  the  constitution,  which  prohibits  a  state,  without  the  assent  of  congress, 
from  laying  any  imposts  or  duties  on  imports  or  exports,  or  tonnage.  This  pro- 
vision of  the  constitution  was  intended  to  operate  on  subjects  actually  existing 
and  well  understood  when  the  constitution  was  formed.  Imposts  and  duties 
on  imports,  exports  and  tonnage  were  then  known  to  the  commerce  of  a  civ- 
ilized world  to  be  entirely  distinct  from  fees  and  charges  for  pilotage  and  from 
the  penalties  by  which  commercial  states  enforced  their  pilot  laws.^^ 

But  Tonnage  May  Be  Imposed  under  Guise  of  Pilotage. — A  tonnage 
duty  or  an  impost  upon  imports  or  exports,  may,  however,  be  levied  under  the 
name  of  pilot  dues  or  penalties;  and  in  determining  whether  an  exaction  im- 
posed by  a  pilot  law  is  within  the  prohibition  against  laying  imposts  or  duties  on 
imports  or  exports  or  tonnage;  it  is  the  thing,  and  not  the  name,  which  is  to 
be  considered.'*^ 

c.  Under  Provision  Requiring  Imposts  and  Excises  to  Be  Uniform. — ^A 
state  pilot  law  which  imposes  half  pilotage  upon  vessels  entering  the  ports  of  the 
state  is  not  repugnant  to  the  first  clause  of  the  eighth  section  of  the  first  article  of 
the  constitution,  which  declares  that  all  duties,  imposts  and  excises  shall  be  uni- 
form throughout  the  United  States.    Such  a  regulation  cannot  be  deemed  a  law 

88.    Questions  of  law  and  fact. — David-  42.    Same;  statute  exacting  tonnage  un- 

son   Steamship   Co.  v.   United   States,  205  der  guise  of  pilotage.— Cool ey  v.  Board  of 

U.  S.  187,  51  L.  Ed.  764;  Smith  v.  Condry,  Wardens,  12  How.  299,  314,  13  L.  Ed.  996. 

1    How.   28,   11    L.    Ed.  35.    See,  also,  the  In  this  connection  it  has  been  held  that 

title  COLLISION,  vol.  3,  pp.  933,  947.  the    appropriation    of    the    sums    received 

39.  Compensation;  half  pilotage. — Cooley  under  the  law  imposing  half  pilotage  to 
V.  Board  of  Wardens,  12  How.  299,  13  L.  the  use  of  a  society  for  the  relief  of  dis- 
Ed.  996;  Steamship  Co.  v.  Joliflfe,  2  Wall.  tressed  and  decayed  pilots,  their  widows 
450,  456,  17  L.  Ed.  805;  Ex  parte  McNiel,  and  <:hildren,  has  no  legitimate  tendency 
13  Wall.  236,  238,  20  L.  Ed.  624.  to    impress   upon    it   the     character    of   a 

40.  Half  pilotage;  as  an  attempt  to  evade  revenue  law  or  to  brings  it  within  the  inhi- 
constitutional  restrictions. — Cooley  v.  bition  of  the  constitutional  provisions 
Board  of  Wardens,  12  How.  299,  13  L.  Ed.  above  mentioned.  Cooley  v.  Board  of 
996,  followed  and  reaffirmed  in  Ex  parte  Wardens,  12  How.  299,  314,  13  L.  Ed.  996. 
McNiel,  13  Wall.  236,  242,  20  L.  Ed.  624.  But  a  law  which  required  every  vessel 
See  the  title  INTERSTATE  AND  entering  the  port  to  pay  to  the  master  and 
FOREIGN    COMMERCE,   vol.  7,  p.  403.  wardens,  in  addition  to  other  fees,  a  sum  of 

41.  Half  pilotage  as  a  revenue  law;  ton-  $5,00  whether  called  upon  to  perform  any 
nage  duties. — Cooley  v.  Board  of  Wardens,  service  or  not,  was  a  regulation  of  com- 
12  How.  299,  314,  13  L.  Ed.  996,  reaffirmed  merce  and  a  duty  on  tonnage,  and  was  un- 
in  Ex  parte  McNiel,  13  Wall.  236,  242,  20  constitutional  and  void.  Steamship  Co.  v. 
L.  Ed.  624.  Portwardens,  6  Wall.  31,  34,  18  L.  Ed.  749. 
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levying  a  duty,  impost  or  excise ;  and  therefore  the  want  of  uniformity  through- 
out the  United  States  is  not  objectionable.*^ 

d.  Under  Provision  Forbidding  Preference  of  One  Port  Over  Another. — A 
state  law  which  imposes  pilotage  fees  upon  vessels  entering  a  port  of  that 
state  does  not  give  a  preference  to  that  port  in  violation  of  the  fifth  clause  of 
the  ninth  section  of  the  first  article  of  the  constitution,  which  declares  that  no 
preference  shall  be  given  by  a  regulation  of  commerce  or  revenue  to  ports  in 
one  state  over  those  of  another ;  nor  shall  vessels  to  or  from  one  state  be  obliged 
to  enter,  clear  or  pay  duties  in  another,  since  it  is  an  objection  to,  and  not  a 
ground  of  preference  of  a  port,  that  a  charge  of  this  kind  must  be  bourne  by  the 
vessels  entering  it.  Moreover,  pilotage  fees  are  not  duties,  and  a  pilotage  law  \s 
not  a  revenue  law  within  the  meaning  of  the  constitution.** 

e.  As  a  Regulation  of  Commerce, — See  ante,  "Immaterial  That  Pilot  Regula- 
tions Are  Regulations  of  Commerce,"  III,  B.  And  see,  generally,  the  title  In- 
terstate AND  Foreign  Commerce,  vol.  7,  p.  403. 

f.  As  to  Services  Tendered  without  the  Jurisdiction  of  the  State. — ^Where  the 
statute  so  provides,  the  pilot  may  recover  pilotage,  although  his  services  were 
tendered  to  and  refused  by  the  master  of  the  vessel  when  she  was  without  the 
jurisdiction  of  the  state.** 

3.  What  Statutes  Are  Compui^sory. — See  ante,  "What  Statutes  Are  Com- 
pulsory," IV,  C,  7,  c,  (2). 

4.  Nature  of  Obi^igation. — ^The  sum  of  money  given  by  statute  as  half 
pilotage,  to  a  pilot  who  first  tenders  his  services  to  a  vessel  coming  into  port  and 
is  refused,  is  not  a  "penalty,"  but  is  a  compensation  under  implied  contract.** 
If  the  services  are  accepted,  a  contract  is  created  between  the  master  or  owner 
of  the  vessel  and  the  pilot,  the  terms  of  which,  it  is  true,  are  fixed  by  the  stat- 
ute; but  the  transaction  is  not  less  a  contract  on  that  account.*'^  If  the  services 
tendered  are  declined,  the  half  fees  allowed  are  by  way  of  compensation  for 
the  exertions  and  labor  made  by  the  pilot,  and  the  expenses  and  risks  incurred  by 
him  in  placing  himself  in  a  position  to  render  the  services,  which,  in  the  majorit)'^ 
of  cases,  would  be  required.  The  transaction,  in  this  latter  case,  between  the 
pilot  and  the  master  or  owners,  cannot  be  strictly  termed  a  contract  but  it  is  a 
transaction  to  which  the  law  attaches  similar  consequences;  it  is  a  quasi  con- 
tract.*® In  such  case,  the  party  makes  no  promise  on  the  subject,  but  the  law- 
implies  one ;  and  the  liability  thus  arising  is  said  to  be  a  liability  upon  an  implied 
contract.  The  claim  for  half  pilptage  fees  stands  upon  substantially  similar 
grounds.** 

B.  Compensation  as  Salvors. — A  pilot,  while  acting  as  such,  in  the  strict 
line  of  his  duty,  however  he  may  entitle  himself  to  extraordinary  pilotage  com- 
pensation, for  extraordinary  services,  as  contradistinguished  from  ordinary  serv- 
ices, cannot  be  entitled  to  claim  salvage.  In  this  respect,  he  is  not  distinguished 
from  any  other  officer,  public  or  private,  acting  within  the  appropriate  sphere  of 

43.  Half  pilotage;  effect  of  provision  re-  neither  levied  duties  iior  gave  a  preference 
quirins  imposts  and  excises  to  be  unifonxL  to  one  port  over  another.  Cooley  v.  Board 
— CooTey  V.  Board  of  Wardens,  12  How.  of  Wardens,  12  How.  299,  315,  13  L.  Ed. 
299,  314,  13  L.  Ed.  996.  996;   Thompson  v.   Darden,  198  U.  S.  310, 

44.  Half  pilotage  as  a  preference  of  one  315,  49  L.  Ed.  1064. 

port  over   another. — Cooley   v.    Board   of         46.    Wbere   services   tendered   witfaoat 

Wardens,  12  How.  299,  315,  13  L.  Ed.  996,  the  jurisdiction   of  the   state.— Wilson  v. 

reaffirmed   in    Ex  parte    McNiel,  13  Wall.  McNamee,  102  U.  S.  672,  26  L.  Ed.  234. 
236,  242,  20  L.  Ed.  624;  Thompson  v.  Dar-         46.    Half  pilotage;  nature  of  obligation. 

den,  198  U.  S.  310,  315,  49  L.  Ed.  1064.  See,  —Ex  parte  McNiel,  13  Wall.  236,  20  L.  Ed. 

also,  Olsen  v.   Smith,  195   U.  S.   332,  49  L.  624. 
Ed.  224.  47.   Same.— Steamship   Co.   v.   Joliffe,  2 

Weight  of  contemporaneous  expositionu  Wall.  450,  456,  17  L.  Ed.  805. 
— Upon    this    point    the    act    of   congress  48.   Same. — Steamship    Co.   v.   Joliffe,  2 

passed  in  1789  (1  Stat,  at  L.  54),  recogniz-  Wall.  450,  457,  17  L.  Ed.  805. 
ing  the  pilot  lav/s  of  the  states,  is  entitled         49.    Same.— -Steamship   Co.   v.   Joliffe,  2 

to  great  weight  as  showip.g  that  these  laws  Wall.  450,  457,  17  L.  Ed.  805. 
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his  duty.5<>  But  a  pilot,  as  such,  is  not  disabled,  in  virtue  of  his  office,  from 
becoming  a  salvor.  On  the  contrary,  whenever  he  performs  salvage  services 
beyond  the  line  of  his  appropriate  duties,  or  under  circumstances  to  which  those 
duties  do  not  justly  attach,  he  stands  in  the  same  relation  to  the  property  as  any 
other  salvor;  that  is,  with  a  title  to  compensation  to  the  extent  of  the  merit  of 
his  services,  viewed  in  the  light  of  a  liberal  public  policy.^  ^  That  services  were 
performed  and  compensation  received  as  pilotage  necessarily  presupposes  that 
the  ship  was  in  a  condition  capable  of  being  navigated,  distressed  perhaps,  and 
laboring  under  difficulties,  but  still  capable  in  point  of  crew,  equipment  and  sit- 
uation of  being  navigated.^^  i^  jg  not  within  the  scope  of  the  positive  duties  of 
a  pilot  to  go  to  the  rescue  of  a  wrecked  vessel,  and  employ  himself  in  saving  her 
or  her  cargo,  when  she  was  wholly  unnavigable.  That  is  a  duty  entirely  distinct  in 
its  nature,  and  no  more  belonging  to  a  pilot,  than  it  would  be  to  supply  such  a 
vessel  with  masts  or  sails,  or  to  employ  lighters  to  discharge  her  cargo  in  order 
to  float  her.  It  is  properly  a  salvage  service,  involving  duties  and  responsibili- 
ties for  which  his  employment  may  peculiarly  fit  him;  but  yet  in  no  sense  in- 
cluded in  the  duty  of  navigating  the  ship.^^ 

G.  When  Right  to  Oompenflation  Becomes  Vested. — When  a  right  has 
arisen  upon  a  contract,  or  a  transaction  in  the  nature  of  a  contract  authorized 
by  statute,  and  has  been  so  far  perfected  that  nothing  remains  to  be  done  by  the 
I»rty  asserting  it,  the  repeal  of  the  statute  does  not  affect  it,  or  an  action  for 
its  enforcement.  It  has  become  a  vested  right,  which  stands  independent  of  the 
statute.**  Therefore,  where  a  pilot,  licensed  under  a  statute,  had  tendered  his 
services  to  pilot  a  vessel  out  of  port,  and  such  services  were  refused,  his  claim 
to  the  half  pilotage  fees,  allowed  by  the  statute  in  such  cases,  became  perfect; 
and  the  subsequent  repeal  of  the  statute  did  not  affect  a  judgment  rendered  in 
an  action  brought  to  recover  the  claim,  or  the  jurisdiction  of  the  federal  supreme 
court  to  view  the  judgment  on  writ  of  error. ^^^^ 

D.  Amount  of  Compensation. — Where  there  was  no  special  contract  as  to 
the  amount  of  the  compensation,  the  court  awarded,  upon  a  libel  in  personam, 
what  was  deemed  to  be  just  in  the  light  of  what  was  being  paid  for  like  serv- 
ices at  that  time  and  place.*® 


50.  Compensation  as  salvors.— The 
Hope,  10  Pet  108,  120,  9  L.  Ed.  363. 

51.  Same— The  Hope,  10  Pet.  108,  121,  9 
L.  Ed.  363. 

51  Same;  pilotage  presupposes  vessel  to 
be  in  navigable  conditton. — ^The  Hope,  10 
Pet.  108,  123,  9  L.  Ed.  363. 

58.  Same.— The  Hope,  10  Pet.  108,  123, 
9  L.  Ed.  363. 

The  brig  Hope,  with  a  valuable  cargo, 
had  been  conducted,  in  the  evening,  by  a 
pilot,  inside  of  Mobile  point,  where  pilots 
of  the  outer  harbor  usually  leave  vessels 
which  they  pilot  inside  of  that  bar;  the 
pilot  was  discharged  and  the  Hope  pro- 
ceeded up  the  bay  of  Mobile;  the  wind 
soon  after  changed,  blew  a  violent  gale 
from  the  northwest,  both  anchors  parted, 
and  the  Hope  was  driven  on  a  shoal,  out- 
side of  the  point,  among  the  cast  breakers; 
the  gale  increased  to  a  hurricane,  and 
forced  the  vessel  on  her  beam  ends;  and 
her  masts  and  bowsprit  were  cut  away; 
the  master  and  crew  deserted  her,  to  save 
their  lives.  After  various  fruitless  efforts 
to  save  her,  the  libelants,  all  pilots  of  the 
outer  harbor  of  Mobile,  two  days  after  she 
was  stranded,  and  while  yet  in  great  peril, 
succeeded;  and  she  was  brought  up  to  the 


city  of  Mobile  by  them,  towed  by  their  pi- 
lot boat,  assisted  by  a  steamboat  employed 
by  them.  This  was  a  case  where  the  libel- 
ants acted  as  salvors,  and  not  as  pilots; 
they  had,  at  the  time,  no  particular  rela- 
tion to  the  distressed  ship;  they  proffered 
useful  services  as  volunteers,  without  any 
pre-existing  covenant  that  connected  them 
with  the  duty  of  employing  themselves  for 
her  preservation;  the  duties  they  under- 
took were  far  beyond  any  belonging  to 
pilots,  and  precisely  those  belonging  to 
salvors.  The  Hope,  10  Pet.  108,  9  L.  Ed. 
363. 

54.  Vested  right  to  compensation;  re- 
peal of  statute. — Steamship  Co.  v,  Joliffe, 
2  Wall.  450,  17  L.  Ed.  806. 

55.  Same. — Steamship  Co.  v.  Joliffe,  2 
Wall.  450,  17  L.  Ed.  805. 

56.  Amowit  of  compensation. — Mephams 
V.  Biessel,  9  Wall.  370,  19  L.  Ed.  677. 

Compensation  to  a  person  who  had 
acted  for  four  months  (from  March  16th 
to  July  26th),  both  as  captain  and  as  one 
of  two  pilots  on  a  Missouri  steamer,  left 
at  $900  per  month,  at  which  sum  the  cir- 
cuit court  had  fixed  it;  the  evidence,  which, 
though  not  so  full  as  it  ought  to  have 
been,  showing  that  pilots'  wages  were  at 
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E.  Suits  to  Recover  Pilotage — 1.  Jurisdiction. — Contracts  relating  to 
pilotage  and  suits  to  recover  pilotage  are  within  the  sphere  of  the  admiralty  ju- 
risdiction. The  question  is  not  an  open  one  in  the  United  States  supreme 
court.^^ 

Half  Pilotage  Not  a  Penalty.— It  has  been  claimed  that  there  is  no  juris- 
diction in  admiralty  of  a  libel  for  half  pilotage  because  admiralty  has  no  juris- 
diction of  a  libel  to  enforce  a  penalty,  but,  as  we  have  seen,  it  is  well  settled  that 

half  pilotage  is  not  a  penalty,  but  compensation  under  an  implied  or  quasi  con- 
tractus 

Where  Claim  Arose  in  Different  District. — It  is  not  a  prerequisite  to  the 
jurisdiction  of  the  court  that  the  claim  should  have  arisen  in  the  same  district  in 
which  the  vessel  was  libeled.^® 

2.  Appeal;  Writ- of  Prohibition,  etc. — Prohibition  will  not  lie  to  restrain 
admiralty  from  taking  jurisdiction  of  a  claim  for  pilotage  fees.^^  A  supposed 
error  in  a  judgment  of  the  admiralty  court  upon  the  merits  of  an  action  to  re- 
cover pilotage  fees  cannot  be  corrected  by  means  of  a  writ  of  prohibition.  The 
remedy  should  have  been  by  appeal,  and  if  an  appeal  will  not  lie,  then  the  par- 
ties are  concluded  by  what  has  been  done.®^ 

PIN.— See  note  1. 

PINES. — As  to  status  of  Isle  of  Pines  under  the  revenue  laws,  see  the  title 
Constitutional  Law,  vol.  4,  p.  98. 

PIONEER.— See  note  2. 

PIOUS  GIFT.- See  the  title  Charities,  vol.  3,  p.  675. 

PIOUS  USES. — See  the  title  Limitation  of  Actions  and  Adverse  Posses- 
sion, vol.  7,  p.  915. 

PIPE  LINES. — As  to  pipe  lines  on  public  lands,  see  the  title  Waters  and 
Watercourses. 


the  time  very  high;  that  the  person  had 
performed  his  duty  in  both  capacities  well, 
and  that  the  owners  had  charged  his  serv- 
ices against  the  government  (which  had 
impressed  the  vessel  during  twenty-six 
days  of  the  time),  at  the  rate  of  $1,000  per 
month.     IVIephams  v.  Biessel,  9  Wall.^  370, 

19  L.  Ed.  677. 

67.  Suit  to  recover  pilotage;  jurisdic- 
tion.—The  Hope,  10  Pet.  108,  120,  9  L.  Ed. 
363;  Ex    parte    McNiel,    13  Wall.  236,  243, 

20  L.  Ed.  624.  And  see,  generally,  the 
title  ADMIRALTY,  vol.  1,  p.  140. 

"Suits  for  pilotage  on  the  high  seas,  and 
on  waters  navigable  from  the  sea,  as  far 
as  the  tide  ebbs  and  flows,  are  within  the 
admiralty  and  maritime  jurisdiction  of  the 
United  States.  The  service  is  strictly 
maritime,  and  falls  within  the  principles 
already  established  by  this  court  in  the 
case  of  The  Steamboat  Thomas  Jefferson, 
10  Wheat.  428,  6  L,  Ed.  359;  and  Peyroux 
V.  Howard,  7  Pet.  324,  8  L.  Ed.  700."  The 
Hope,  10  Pet.  108,  119,  9  L.  Ed.  363. 

58.  Same;  half  pilotage  not  a  penalty. — 
See  ante,  "Nature  of  Obligation,"  V,  A,  4. 


59.  Where  claim  arose  in  one  district 
and  libel  brought  in  another. — Ex  parte 
Pennsylvania,  109  U.  S.  174,  27  L.  Ed.  894. 

Where  a  vessel  was  libelled  within  the 
jurisdiction  of  the  district  court  for  the 
eastern  district  for  Pennsylvania,  that 
court  has  jurisdiction,  notwithstanding 
the  claim  arose  beyond  its  jurisdiction 
under  a  statute  of  the  state  of  Delaware. 
Ex  parte  Pennsylvania,  109  U.  S.  174,  27 
L.  Ed.  894. 

60.  Prohibition  not  lie  to  restrain  juris- 
diction.—Ex  parte  Hagar,  104  U.  S.  520, 
26  L.  Ed.  816;  Ex  parte  Pennsylvania,  109 
U.  S.  174,  27  L.  Ed.  894.  See,  also,  the 
title    PROHIBITION. 

61.  Nor  to  review  judgment. — Ex  parte 
Pennsylvania,  109  U.  S.  174,  27  L.  Ed.  894. 

1.  Pin. — See  Robertson  v.  Rosenthal, 
132  U.  S.  460,  33  L.  Ed.  392.  And  see. 
generally,  the  title  REVENUE  LAWS. 

2.  Pioneer. — See  Westinghouse  v.  Boy- 
den  Power  Brake  Co.,  170  U.  S.  537,  561, 
42  L.  Ed.  1136;  Singer  Mfg.  Co.  v.  Cramer. 
192  U.  S.  265,  276,  48  L.  Ed.  437.  And  see 
the  title  PATENTS,  ante,  p.  166. 
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I.  Definition,  411. 

n.  Power  of  Congress  to  Define  and  Punish  Piracies  and  Felonies  on 
the  High  Seas,  412. 

A.  Constitutional  Provision  Conferring  Power,  412. 

B.  Statutory  Enactments  in  Exercise  of  Power,  412. 

m.  Treaty  Provisions  as  to  Piracy,  414. 

IV.  Pirates  Not  Entitled  to  Rights  of  War  and  Subject  to  Capture  by 
Any  Nation,  414. 

V.  Effect  of  Commission  as  Protection  from  Punishment  for  Piratical 
Acts,  415. 

VI.  Prosecution  and  Punishment,  415. 

A.  Jurisdiction,  415. 

B.  Statute  of  Limitations  as  Bar  to  Prosecution,  415. 

C.  Indictment,  415. 

D.  Evidence,  416.    • 

E.  Punishment,  416. 

Vn.   Misconduct  of  Piratical  Captors  as  Affecting  Property  of  Original 
Owners,  416. 

CROSS  REFERENCES. 

See  the  titles  Criminal  Law,  vol.  5,  pp.  81,  100;  Indictments,  Informa- 
tions, Presentments  and  Complaints,  vol.  6,  p.  961;  Prize;  War. 

I.    Definition. 

Robbery,  or  forcible  depredation  upon  the  sea,  animo  furandi,  is  piracy  by  the 
law  of  nations,  and  by  the  act  of  congress.^ 

1.     Piracy    defined. — United     States     v,  like    occasion,   declared   that   *a   robbery, 

Smith,  5  Wheat.  153,  5  L.  Ed.  57;  United  when  committed  upon  the  sea,  is  what  we 

States    V,    Furlong,    5    Wheat.    184,    5    L.  call    piracy;'    and   he    cited    the   civil   law 

Ed.  64.  writers  in  proof.    And  it  is  manifest  from 

"What  is  called  robbery  on  the  land,  is  the    language  of    Sir    William  Blackstone 

piracy  if  committed  at  sea.     3  Inst.  113,  1  (4    Bl.    Com.    73),    in    his    comments    on* 

Com.  Dig.  269.    And  as  every  robbery  on  piracy,  that  he  considered  the  common-law 

land  includes  a  trespass,  so  does  every  pi-  definition  as  distinguishable  in  no  essen- 

racy  at  sea.  1  Com.  Dig.  268,  Consequently,  tial  respect  from  that  of  the  law  of  nations, 

if  there  be  an  unlawful  taking,  it  may  be  So  that,  whether  we  advert  to  writers  on 

piracy    or    trespass,    according  to  the  cir-  the  common  law,  or  the  maritime  law,  or 

cumstances  of  the  case,  both  being  equally  the    law  of    nations,    we    shall    find    that 

unlawful,  though  one  a  higher  species  of  they  universally  treat  of  piracy  as  an  of- 

offense  than  the  other,  which  cannot  alter  fense  against  the  law  of  nations,  and  that 

the  intrinsic  illegality  of  the  fact  common  its  true  definition  by  that  law  is  robbery 

to  both,  but  only  occasion  a  greater  or  less  upon  the  sea."    United  States  v.  Smith,  5 

degree  of  punishment,  proportioned  to  the  Wheat.  153,  5  L.  Ed.  57. 

nature  of  the  offense."    Talbot  v.  Jansen,  "Every  illegal  act  or  transgression,  com- 

3  Dall.  133,  1  L.  Ed.  540.  niitted  on  the  high  seas,  will  not  amount  to 

"Sir   Charles    Hedges,    in    his  charge  at  piracy.     A  capture,  although  not  piratical, 

the  admiralty  sessions,  in  the  case  of  Rex  may  be  illegal,  and  of  such  a  nature  as  to 

V.  Dawson  (5  State  Trials  1),  declared  in  induce    the    court    to    award    restitution." 

emphatic  terms,  that  'piracy  is  only  a  sea  Talbot  v.  Jansen,  3  Dall.  133,  1  L.  Ed.  540. 

term  for  robbery,  piracy  being  a  robbery  The  slave    trade  is  not    piracy,    unless 

committed  within  the  jurisdiction   of  the  made  so  by  the  treaties  or  statutes  of  the 

admiralty.*"    Sir  Leoline  Jenkins,  too,  on  a  nation  to  whom  the  party  belongs.     The 

(411)       . 
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n.    Power  of  Congress  to  Define  and  Punish  Piracies  and  Felonies  on 

the  High  Seas. 

A.  Constitutional  Provision   Oonfening  Power. — Provision   Stated. — 

The  constitution  of  the  United  States  expressly  provides  that  congress  shall 
have  power  "to  define  and  punish  piracies  and  felonies  committed  on  the  high 
seas,  and  offenses  against  the  law  of  nations."^ 

To  define  piracies,  in  the  sense  of  the  constitution,  is  merely  to  enu- 
merate the  crimes  which  shall  constitute  piracy ;  and  this  may  be  done,  either  by 
a  reference  to  crimes  having  technical  names,  and  determinate  extent,  or  by 
enumerating  the  acts  in  detail,  upon  which  the  punishment  is  inflicted.^ 

B.  Statutory  Enactments  in  Exercise  of  Power. — In  pursuance  of  the 
power  thus  conferred  by  the  constitution,  congress,  by  the  act  of  April  30th, 
1790,  provided  for  the  punishment,  as  a  pirate  and  felon,  of  any  person  guilty 
of  the  offenses  therein  enumerated  and  described  ,•*  and  by  the  act  of  March  3d, 
1819  (continued  in  force  by  the  act  of  May  15th,  1820),  entitled  "an  act  to 
protect  the  commerce  of  the  United  States,  and  to  punish  the  crime  of  piracy,'* 
defined  piracy  by  a  reference  to  the  law  of  nations,^  and  provided  for  its  pun- 


Antelope,  10  Wheat.  66,  6  L.  Ed.  268.  See 
the  title  SLAVERY  AND  INVOLUN- 
TARY SERVITUDE. 

"As  no  nation  can  prescribe  a  rule  for 
others,  none  can  make  a  law  of  nations; 
and  this  traffic  remains  lawful  to  those 
whose  governments  have  not  forbidden  it. 
If  it  be  consistent  with  the  law  of  nations, 
it  cannot  in  itself  be  piracy.  It  can  be 
made  so  only  by  statute;  and  the  obliga- 
tion of  the  statute  cannot  transcend  the 
legislative  power  of  the  state  which  may 
enact  it."  The  Antelope,  10  Wheat.  66,  6 
L.  Ed.  268.  See  the  title  SLAVERY  AND 
INVOLUNTARY  SERVITUDE. 

2.  Power  of  congress  to  define  and  pun- 
ish.—United  States  V.  Smith,  5  Wheat.  153, 
5  L.  Ed.  57;  Crapo  v.  Kelly,  16  Wall.  610, 
21  L.  Ed.  430. 

8.  Manner  and  sufficiency  of  exercise 
of  power. — United  States  v.  Smith,  5 
Wheat.  153,  5  L.  Ed.  57. 

4.  The  8th  section  of  the  act  of  April 
80th,  1790,  for  the  punishment  of  certain 
crimes  against  the  United  States,  is  in 
these  words:  "And  be  it  enacted,  that  if 
any  person  or  persons  shall  commit,  upon 
the  high  seas,  or  in  any  river,  haven,  basin 
or  bay,  out  of  the  jurisdiction  of  any  par- 
ticular state,  murder  or  robbery,  or  any 
other  offense,  which,  if  committed  within 
the  body  of  a  county,  would,  by  the  laws 
of  the  United  States,  be  punishable  with 
death;  or  if  any  captain  or  mariner  of  any 
ship  or  other  vessel,  shall,  piratically  and 
feloniously,  run  away  with  such  ship  or 
vessel,  or  any  goods  or  merchandise,  to 
the  value  of  fifty  dollars,  or  yield  up  such 
ship  or  vessel  voluntarily  to  any  pirate; 
or  if  any  seaman  shall  lay  violent  hands 
upon  his  commander,  thereby  to  hinder 
and  prevent  his  fighting  in  defense  of  his 
ship,  or  goods  committed  to  his  trust,  or 
shall  make  a  revolt  in  the  ship;  every 
such  oflFender  shall  be  deemed,  taken  and 
adjudged  to  be  a  pirate  and  felon,  and  be- 
ing thereof  convicted,  shall  suflFer  death; 
and  the  trial  of  crimes  committed  on  the 


high  seas,  or  in  any  place  out  of  the  juris- 
diction of  any  particular  state,  shall  be  in 
the  district  where  the  oflFender  is  appre- 
hended, or  into  which  he  may  first  be 
brought."  United  .States  v.  Palmer,  3 
Wheat.  610,  4.L.  Ed.  471. 

A  robbery  committed  on  the  high  seas, 
although  such  robbery,  if  committed  on 
land,  would  not,  by  the  laws  of  the  United 
States,  be  punishable  with  death,  is  piracy, 
under  the  8th  section  of  the  act  of  1790, 
ch.  36,  for  the  punishment  for  certain 
crimes  against  the  United  States;  and  the 
circuit  courts  have  jurisdiction  thereof. 
United  States  v.  Palmer,  3  Wheat.  610,  4 
L.  Ed.  471. 

The  crime  of  robbery,  committed  by  a 
person  who  is  not  a  citizen  of  the  United 
States,  on  the  high  seas,  on  board  of  a 
ship  belonging  exclusively  to  subjects  of 
a  foreign  state,  is  not  piracy  under  the  act, 
and  is  not  punishable  in  the  courts  of  the 
United  States.  United  States  v.  Palmer, 
3  Wheat.  610,  4  L.  Ed.  471. 

The  act  of  the  30th  of  April,  1790,  §  8, 
extends  to  all  persons  on  board  all  vessels 
which  throw  oflF  their  national  character 
by  cruising  piratically  and  committing 
piracy  on  other  vessels.  United  States  v. 
Klintock,  5  Wheat.  144,  5  L.  Ed.  55;  United 
States  V.  Furlong,  5  Wheat.  184,  5  L. 
Ed.  64. 

Such  act  not  repealed  by  act  of  March 
8,  1819.—  The  8th  section  of  the  act  of  the 
30th  of  April,  1790,  for  the  punishment  of 
certain  crimes  against  the  United  States, 
is  not  repealed  by  the  act  of  March  3d, 
1819,  to  protect  the  commerce  of  the 
United  States,  and  punish  the  crime  of 
piracy.  United  States  v.  Furlong,  5 
Wheat.  184,  5  L.  Ed.  64. 

5.  The  act  of  the  8d  of  Bfarch,  1819,  §  5, 
ref erring  to  the  law  of  nations  for  a  def« 
inition  of  the  crinw  of  piracy,  is  a  con- 
stitutional exercise  of  the  power  of  con- 
gress to  define  and  punish  that  crime. 
United  States  v.  Smith,  5  Wheat.  153,  5 
L.  Ed.  57. 
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ishment,*  and  also  for  the  capture  and  condemnation  of  vessels  attempting 
or  committing  any  piratical  aggression,  search,  restraint,  depredation,  or  seizure  , 
upon  any  vesselJ  The  innocence  or  ignorance  on  the  part  of  the  owner  of  a 
vessel  committing  the  acts  prohibited  by  this  statute,  will  not  exempt  the  ves- 
sel from  condemnation.®  Such  act  extends  to  foreign  vessels  committing  a 
piratical  aggression;  and  whatever  responsibility  the  nation  may  incur  towards 


6.    "The    act    of   congress    upon    which 
this  indictment  is  founded  provides,  *that 
if  any  person  or  persons  whatsoever,  shall, 
upon  the  high  seas,  commit  the  crime  of 
piracy,  as  defined  by  the  law  of  nations, 
and   such   offender  or  offenders  shall   be 
brought    into,    or    found    in,   the     United 
States,  every  such  offender  or  offenders, 
shall,  upon  conviction  thereof,  etc.,  be  pun- 
ished with  death.'     The  first  point  made 
at  the  bar  is,  whether  this  enactment  be 
a  constitutional  exercise  of  the  authority 
delegated   to   congress   upon    the   subject 
of    piracies.      The    constitution    declares 
that  congress  shall  have  power  'to  define 
and  punish  piracies  and  felonies  committed 
on   the   high    seas,   and    offenses    against 
the  law  of  nations.*    The  argument  which 
has  been  urged  in  behalf  of  the  prisoner 
is  that  congress  is  bound  to  define  in  terms 
the  offense  of  piracy,  and  is  not  at  liberty 
to  leave  it  to  be  ascertained  by  judicial 
interpretation.     If  the  argument  be  well 
founded,  it  seems  admitted  by  the  counsel 
that  it  equally  applies  to  the  8th  section 
of  the  act  of  congress  of  1790,  ch.  9,  which 
declares   that   robbery   and   murder   com- 
mitted on  the  high  seas  shall  be  deemed 
piracy;  and  yet,  notwithstanding  a  series 
of  contested  adjudications  on  this  section, 
no  doubt  has   hitherto  been   breathed   of 
its  conformity  to  the  constitution."  United 
States  V.  Smith,  5  Wheat.  153,  5  L.  Ed.  57. 
7.  Provision  of  act  of  1819  as  to  cap- 
ture and  condemnation. — Under  the  act  of 
congress  of  March  3,  1819,   ch.   75   (200), 
to  protect   the    commerce   of  the   United 
States   and    punish    the    crime    of   piracy, 
any    armed    vessel    may    be    seized    and 
brought  in,  or  any  vessel  the  crew  where- 
of may  be  armed,  and  which  shall  have 
attempted  or  committed  any  piratical  ag- 
gression,   search,    restraint,    depredation, 
or  seizure  upon  any  vessel;  and  such  ot- 
fending  vessel    may    be    condemned    and 
sold,  the  proceeds  whereof  to  be  distrib- 
uted between  the  United  States  and  the 
captors,   at    the    discretion    of   the    court. 
The  word   "piratical"   in    the   act    is    not 
to    be    limited     in     its     construction     to 
such  acts  as  by  the  laws  of  nations  are 
denominated  piracy,  but  includes  such  as 
pirates  are    in    the   habit    of   committing. 
A  piratical   aggression,    search,    restraint, 
or  seizure  is  as  much  within  the  act  as  a 
piratical  depredation.    Harmony  v.  United 
States.  2  How.  210,  11   L.  Ed.  239;    The 
Marianna   Flora,   11   Wheat.    1,   6    L.   Ed. 
405;  The  Palmyra,  12  Wheat.  1,  6  L.  Ed. 
531. 

Under  the  act  of  March  3d,  1819,  it  is  no 
matter  whether  the  vessel  be  armed  for 


oflFense  or  defense,  provided  she  commits 
the  unlawful  acts  specified.  Harmony  v. 
United  States,  2  How.  210,  11  L.  Ed.  239. 

To  bring  a  vessel  within  the  act  of  1819 
it  is  not  necessary  that  there  should  be 
either  actual  plunder  or  an  intent  to  plun- 
der. If  the  act  be  committed  from  hatred, 
or  an  abuse  of  power,  or  a  spirit  of  mis- 
chief, it  is  sufficient.  Harmony  v.  United 
States,  2  How.  210,  11  L.  Ed.  239. 

Condemnation  of  cargo  not  authorized. 
— The  condemnation  of  the  cargo  of  a 
vessel  is  not  authorized  by  the  act  of  1819, 
prohibiting  piratical  aggressions;  neither 
does  the  law  of  nations  require  the  con^ 
demnation  of  the  cargo  for  petty  offenses 
unless  the  owner  thereof  co-operates  in 
and  authorizes  the  unlawful  act.  An  ex- 
ception exists  in  the  enforcement  of  bel- 
ligerent rights.  Harmonv  v.  United 
States,  2  How.  210,  11  L.  Ed.  239. 

Attack  held  not  a  piratical  aggression 
under  act. — An  attack  made  upon  a  vessel 
of  the  United  States,  by  an  armed  vessel, 
with  the  avowed  intention  of  repelling 
the  approach  of  the  former,  or  of  crippling 
or  destroying  her,  upon  a  mistaken  sup- 
position that  she  was  a  piratical  cruiser, 
and  without  a  piratical  or  felonious  intent, 
or  for  the  purpose  of  wanton  plunder,  or 
.malicious  destruction  of  property,  is  not 
a  piratical  aggression,  under  the  act  of 
the  3d  of  March,  1819,  c.  75.  Nor  is  an 
armed  vessel,  captured  under  such  cir- 
cumstances, liable  to  confiscation,  as  for 
a  hostile  aggression,  under  the  general 
law  of  nations.  The  Marianna  Flora,  11 
Wheat.  1,  6  L.  Ed.  405. 

8.  Innocence  or  ignorance  of  owner  of 
vessel  immaterial. — Harmony  v.  United 
States,  2  How.  210,  11  L.  Ed.  239. 

"So  in  Harmony  v.  United  States,  2 
How.  210,  11  L.  Ed.  239,  speaking  of  a 
forfeiture  incurred  by  a  piratical  aggres- 
sion, Mr.  Justice  Story  remarked  (p. 
233):  *That  the  act  makes  no  exception 
whatsoever,  whether  the  aggression  be 
with  or  without  the  co-operation  of  the 
owners.  The  vessel  which  commits  the 
aggression  is  treated  as  the  offender,  as 
the  guilty  instrument  or  thing  to  which 
the  forfeiture  attaches,  without  any-  ref- 
erence whatsoever  to  the  character  or  con- 
duct of  the  owner.' "  The  Barnstable,  181 
U.   S.  464,  45   L.   Ed.   954. 

"The  bare  permission  by  the  owners  of 
the  use  of  their  vessel  in  hostile  or  pirati- 
cal enterprises  renders  such  vessel  liable 
to  capture  and  condemnation  equally  with 
her  employment  in  similar  offenses  under 
the  immediate  command  of  such  owners 
themselvps.     Vide   the   case   of   Harmony 
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foreign  states,  by  executing  its  provisions,  the  tribunals  of  the  United  States  are 
bound  to  carry  them  into  effect.* 

m.    Treaty  Provisions  as  to  Piracy. 

In  treaties  with  foreign  nations — as,  for  instance,  in  one  of  the  early  treaties 
with  Spain — provision  is  sometimes  made  that  certain  acts  shall  be  punished  as 
piracy.  Where  this  is  the  case,  whatever  difficulty  there  may  be,  under  our  mu- 
nicipal institutions,  in  punishing  as  pirates,  citizens  of  the  United  States,  who 
take  from  a  state  at  war  with  the  power  with  whom  such  treaty  is  made,  a 
commission  to  cruise  against  that  power,  contrary  to  the  articles  of  the  treaty, 
yet  there  is  no  doubt  that  such  acts  are  to  be  considered  as  piratical  acts,  for  all 
civil  purposes,  and  the  offending  parties  cannot  appear  and  claim  in  our  courts 
the  property  thus  taken.^^  So,  also,  provision  is  sometimes  made  in  treaties  be- 
tween nations,  for  the  disposition,  care  and  restoration  of  ships  and  merchan- 
dise, which  shall  be  rescued  from  the  hands  of  any  pirates  or  robbers,  on  the 
high  seas,  and  which  shall  be  brought  into  some  port  of  either  nation  between 
whom  such  treaty  exists.  ^^ 

IV.  Pirates  Not  Entitled  to  Rights  of  War  and  Subject  to  Capture  by 

Any  Nation. 

Pirates  have  not  the  rights  of  war,  since  they  act  without  authority  and  com- 
mission from  their  sovereign,^^  and  may  be  lawfully  captured  by  the  public  or 


t.  United  States,  2  How.  210,  234,  11  L.  Ed. 
239;  The  United  States  v.  The  Schooner 
Little  Charles,  1  Brok.  Rep.  347;  The 
Palmyra,  12  Wheat.  1,  14,  6  L.  Ed.  531." 
Jecker  v.  Montgomery,  18  How.  110,  15 
L.  Ed.  311. 

9.  Act  -  extends  to  foreign  vessels. — 
The  Marianna  Flora,  11  Wheat.  1,  6  L. 
Ed.  405. 

"A  piratical  aggression  by  an  armed 
vessel,  sailing  under  the  regular  flag  of 
any  nation,  may  be  justly  subjected  to  the 
penalty  of  confiscation  for  such  a  gross 
breach  of  the  law  of  nations."  The  Mari- 
anna Flora,  11  Wheat.  1,  6  L.  Ed.  405. 

10.  Provisions  in  treaty  with  Spain  as  to 
pirsicy, — "By  the  2d  section  of  the  14th  arti- 
cle of  the  treaty  with  Spain,  'citizens,  sub- 
jects or  inhabitants*  of  the  United  States, 
are  strictly  prohibited  from  taking  'any 
commission  or  letter  of  marque,  for  arm- 
ing any  ship  or  vessel,  to  act  as  privateers 
against  the  subjects  of  his  Catholic  majesty, 
or  the  property  of  any  of  them,  from  any 
prince  or  state  with  which  the  said  king 
shall  be  at  war.'  And  it  is  further  provided, 
'that  if  any  person  of  either  nation  shall 
take  such  commissions  or  letters  of  mar- 
que, he  shall  be  punished  as  a  pirate.'  What- 
ever difficulties  there  may  exist,  under  the 
free  institutions  of  this  country,  in  giving 
full  efficacy  to  the  provisions  of  this  treaty, 
by  punishing  such  aggressions,  as  acts 
of  piracy,  it  is  not  to  be  questioned  that 
they  are  prohibited  acts,  and  intended  to 
be  stamped  with  the  character  of  piracy: 
and  to  permit  the  persons  engaged  in  the 
open  prosecution  of  such  a  course  of  con- 
duct to  appear  and  claim  of  this  court  the 
prizes  they  have  seized,  would  be  to  coun- 
tenance a  palpable  infraction  of  a  rule  of 
conduct,  declared  to  be  the  supreme  law 


of  the  land."  The  Bello  Corrunes,  6  Wheat. 
152.    5    L.    Ed.    229. 

11.  Treaty  provisions  as  to  disposition  of 
property  rescued  from  pirates. — The  Ami- 
stad,  15  Pet.  518,  10  L.  Ed.  826.  In  this 
case  a  vessel  having  on  board  a  number 
of  negroes  who  were  not  slaves  but  kid- 
napped Africans,  who,  by  the  laws  of 
Spain  itself,  were  entitled  to  their  free- 
dom, was  captured  by  such  negroes,  and 
by  them  brought  to  the  coast  of  the 
United  States,  where  the  vessel  and  ne- 
groes were  taken  possession  of  by  a  United 
States  vessel,  and  brought  into  port.  It 
was  held  that  such  negroes  were  not 
pirates  or  robbers,  and  the  case  was  not 
within  the  provision  of  the  treaty  with 
Spain  providing  for  the  restoration  of 
property  rescued  from  the  hands  of  pi- 
rates or  robbers. 

"If  then,  these  negroes  are  not  slaves, 
but  are  kidnapped  Africans,  who,  by  the 
laws  of  Spain  itself,  are  entitled  to  their 
freedom,  and  were  kidnapped  and  illegally 
carried  to  Cuba,  and  illegally  detained 
and  restrained  on  board  the  Amistad, 
there  is  no  pretense  to  say  that  they  are 
pirates  or  robbers.  We  may  lament  the 
dreadful  acts  by  which  they  asserted  their 
liberty,  and  took  possession  of  the  Ami- 
staid,  and  endeavored  to  regain  their 
native  country;  but  they  cannot  be  deemed 
pirates  or  robbers,  in  the  sense  of  the 
law  of  nations,  or  the  treaty  with  Spain, 
or  the  law^s  of  Spain  itself;  at  least,  so 
far  as  those  laws  have  been  brought  to 
our  knowledge."  The  Amistad,  15  Pet. 
518,   10   L.   Ed.   826. 

12.  Pirates  not  entitled  to  rights  of  war. 
—The  Resolution,  2  Dall.  1,  1  L.  Ed.  263. 
See,  generally,  the  title  WAR. 
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private  ships  of  any  nation,  in  peace  or  war,  for  they  are  hostes  humani  gen- 
eris.^^ 

V.    Effect  of  Commission  as  Protection  from  Punishment  for  Piratical 

Acts. 

It  would  seem  that  although  the  crew  of  a  vessel  may  be  protected  by  a  com- 
mission bona  fide  received  and  acted  under,  from  the  consequences  attaching  to 
the  offense  of  piracy  by  the  general  law  of  nations,  though  such  commission 
was  irregularly  issued;^*  yet  if  the  defects  in  the  commission  be  such  as,  con- 
nected with  the  insubordination  and  predatory  spirit  of  the  crew,  to  excite  a 
justly  founded  suspicion,  it  is  sufficient,  under  the  act  of  congress  of  March  3d, 
1819,  to  justify  the  captors  in  bringing  in  the  vessel  for  adjudication,  and  to  ex- 
empt them  from  costs  and  damages.  ^^  Whether  a.  person,  acting  with  good 
faith  under  a  commission  from  a  government  whose  existence  is  unknown  and 
unacknowledged,  may  or  may  not  be  guilty  of  piracy,  such  commission  will  not 
exempt  from  the  charge  of  piracy,  in  the  case  of  a  seizure  made,  not  jure  belli 
but  animo  furandi.^®  A  citizen  of  the  United  States,  fitting  out  a  vessel  in  a 
port  of  the  United  States,  in  order  to  cruise  against  a  power  in  amity  with  the 
United  States,  is  not  protected  by  a  commission  from  a  belligerent  from  pun- 
ishment for  any  offense  committed  against  vessels  of  the  United  States.  ^"^ 

VI.    Prosecution  and  Punishment. 

A.  Jurisdiction. — The  question  of  jurisdiction  of  piracies  and  other  felonies 
committed  on  the  high  seas  is  treated  elsewhere  in  this  work.^^ 

B.  Statute  of  Limitations  as  Bar  to  Prosecution. — See  the  title  Crim- 
inal Law,  vol.  5,  p.  100. 

0.  Indictment. — In  an  indictment  for  a  piratical  murder  (under  the  act  of 
the  30th  of  April  1790,  §  8),  it  is  not  necessary  that  it  should  allege  the  prisoner 
to  be  a  citizen  of  the  United  States,  nor  that  the  crime  was  committed  on  board 
a  vessel  belonging  to  citizens  of  the  United  States,  but  it  is  sufficient  to  charge 
it  as  committed  from  on  board  such  a  vessel,  by  a  mariner  sailing  on  board  such 
a  vessel.^® 


13.  Pirates  may  be  lawfully  captured  by 
vessels  of  any  nation. — ^The  Marianna 
Flora,  11  Wheat.  1,  6  L.  Ed.  405. 

14.  Effect    of    commission    irregularly 

issued— The  Palmyra,  12  Wheat.  1,  6  L. 
Ed.  531. 

"Whatever  may  be  the  irregularities  in 
the  granting  of  such  commissions,  or  the 
validity  of  them,  so  far  as  respects  the 
King  of  Spain,  to  found  an  interest  of 
prize  in  the  captors,  if  the  Palmyra  bona 
tide  received  it,  and  her  crew  acted  bona 
fide  under  it,  it  ought,  at  all  events,  in 
the  courts  of  neutral  nations,  to  be  held 
a  complete  protection  against  the  imputa- 
tion of  general  piracy."  The  Palmyra,  12 
Wheat.  1,  6  L.  Ed.  531. 

15.  The  Palmyra,  12  Wheat.  1,  6  L.  Ed. 

531. 

16.  Commission  no  protection  where 
seizure  made  animo  furandi. — United 
States  V.  Klintock,  5  Wheat.  144,  5  L.  Ed. 
55. 

A  commission  issued  by  Aury,  as  "briga- 
dier of  the  Mexican  republic"  (a  republic 
^hose  existence  is  unknown  apd  unac- 
knowledged), or  as  "Generalissimo  of  the 
Floridas"  (a  province  in  the  possession 
oi  Spain),  will  not  authorize  armed  ves- 


sels to  make  captures  at  sea.  Quaere, 
whether  a  person  acting  with  good  faith, 
under  such  a  comrnission,  may  be  guilty  of 
piracy?  However  this  may  be,  in  general, 
under  the  particular  circumstances  of  this 
case,  showing  that  the  seizure  was  made, 
not  jure  belli,  but  animo  furandi,  the  com- 
mission was  held  not  to  exempt  the  pris- 
oner from  the  charge  of  piracy.  United 
States  V.  Klintock,  5  Wheat.  144,  5  L. 
Ed.  55. 

17.  Citizen  of  United  States  not  pro- 
tected by  foreign  commission  in  case  of 
ofiFense  against  United  States  vessels. — 
United  States  v.  Furlong,  5  Wheat.  184, 
5  L.  Ed.  64. 

18.  Jurisdiction  of  piracies  and  felonies 
on  high  seas.— See  the  title  CRIMINAL 
LAW,  vol,  5,  p.  81. 

"Prima  facie  all  piracies  and  trespass- 
ers committed  against  the  general  law  of 
nations  are  inquirable,  and  may  be  pro- 
ceeded against,  in  any  nation  where  no 
special  exemption  can  be  maintained, 
either  by  the  general  law  of  nations,  or  by 
some  treaty  which  forbids  or  restrains  it." 
Talbot  V.  Jansen,  3  Dall.  133,  1  L.  Ed.  540. 

19.  Indictment  for  piratical  murder. — 
United  States  v.  Furlong,  5  Wheat.  184, 
5  L.  Ed.  64. 
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D.  Evidence. — On  an  indictment  for  piracy,  the  jury  may  find  the  national 
character  of  a  vessel  upon  such  evidence  as  will  satisfy  their  minds,  without  the 
certificate  of  registry,  or  other  documentary  evidence,  being  produced,  and 
without  proof  of  their  having  been  seen  on  board.^^  The  same  testimony 
which  would  be  sufficient  to  prove  that  a  vessel  or  person  is  in  the  service  of  an 
acknowledged  state,  is  admissible  to  pr6ve  that  they  are  in  the  service  of  a  newly 
erected  government.  Its  seal  cannot  be  allowed  to  prove  itself,  but  may  be 
proved  by  such  testimony  as  the  nature  of  the  case  admits ;  and  the  fact  that  a 
vessel  or  person  is  in  the  service  of  such  government  may  be  established,  other- 
wise should  it  be  impracticable  to  prove  the  seal.21 

E.  Punishment. — The  offense  of  piracy  is  punishable,  under  the  United 
.  States  statutes  by  death.22    As  to  the  condemnation  and  forfeiture  of  vessels  for 

piratical  aggressions,  see  ante,  "Statutory  Enactments  in  Exercise  of  Power," 
II,  B. 

Vn.    Misconduct  of  Piratical  Captors  as  Affecting  Property  of  Original 

Owners. 

Upon  a  piratical  capture,  the  property  of  the  original  owners  can- 
not be  forfeited  for  the  misconduct  of  the  captors,  in  violating  the  municipal 
laws  of  the  country  where  the  vessel  seized  by  them  is  carried. ^3 

PLACE. — See  the  title  Criminal  Law,  vol.  S,  p.  76.    See  note  1. 

PLACE  OP  TRIAL.— See  the  title  Venue. 

PLACERS.— See  the  title  Mines  and  Minerals,  vol.  8,  pp,  367,  396.  See 
note  2. 

PLAIN  WOOLEN  GOODS.— See  note  3. 

PLANE  ROADS. — Plank  roads  are  as  much  highways  as  railroads,  and  if 
authorized  to  be  constructed  by  the  legislature,  they  are  public  improvements.* 

PLANT  CANE.— See  note  S. 


20. '  Sufficiency  of  evidence  as  to  na- 
tional character  of  vessel. — United  States 
V.  Furlong,  5  Wheat.   184,  5  L.  Ed.  64. 

21.  Sufficiency  of  evidence  to  prove  that 
person  is  in  service  of  newly  erected  gov- 
ernment.— United  States  v.  Palmer,  3 
Wheat.  610,  4  L.  Ed.  471. 

22.  OfiFense  of  piracy  punishable  by 
death.— United  States  v.  Palmer,  3  Wheat. 
610,  4  L.  Ed.  471;  United  States  v.  Smith, 
5  Wheat.  153,  5  L.  Ed.  57. 

28.  Property  of  original  owners  not  for- 
feited by  misconduct  of  piratical  captors. 
—The  Josefa  Segunda,  5  Wheat.  338,  5  L. 
Ed.    104. 

As  to  the  rule  where  the  capture  is 
made  by  a  regularly  commissioned  captor, 
see  the  title  PRIZE. 

1.  Place. — In  Cliquot's  Champagne,  3 
Wall.  114,  142,  18  L.  Ed.  116,  it  was  held 
that  the  term  place,  as  used  in  the  tariff 
act  of  1863,  did  not  mean  any  locality 
more  limited  than  the  country  where  the 
goods  are  bought  or  manufactured.  See. 
generally,  the  title  REVENUE  LAWS. 

Place  of  business. — In  Bank  v.  Law- 
rence, 1  Pet.  578,  582,  7  L.  Ed.  269,  it  is 
said:  "But  the  evidence  does  not  show 
that  (he  defendant  had  a  place  of  business 
in  the  city  of  Washington,  according  to 
the  usual  commercial  understanding  of  a 
place  of  business.     There  was  no  public 


notoriety  of  any  description  given  to  it 
as  such.  No  open  or  public  business  of 
any  kind  carried  on,  but  merely  occasional 
employment  there,  two  or  three  times  a 
week,  in  a  house  occupied  by  another  per- 
son; and  the  defendant  only  engaged  in 
settling  up  his  old  business." 

2.  Placers- — In  Clipper  Mining  Co.  r. 
Eli  Mining,  etc.,  Co.,  194  U.  S.  220,  228, 
48  L.  Ed.  944,  it  is  said:  "A  placer  loca- 
tion is  not  a  location  of  lodes  or  veins 
underneath  the  surface,  but  is  simply  a 
claim  of  a  tract  or  parcel  of  ground  for 
the  sake  of  loose  deposits  of  mineral  upon 
or  near  the  surface." 

In  Northern  Pacific  R.  Co.  v.  Sodcr- 
berg,  188  U.  S.  526,  532,  47  L.  Ed.  575,  it 
is  said:  "Placers  are  merely  superficial 
deposits,  occupying  the  beds  of  ancient 
rivers  or  valleys,  washed  down  from  some 
vein  or  lode.  United  States  v.  Iron  Silver 
Mining  Co.,  128  U.  S.  67^,  32  L.  Ed,  571." 

3.  Plain  woolen  goods. — See  Newman 
V.  Arthur,  109  U.  S.  132,  27  L.  Ed.  883. 
And  see.  generally,  the  title  REVENUE 
LAWS. 

4.  Mitchell,  v,  Burlington,  4  Wall.  270, 
274,  18  L.  Ed.  350.  See,  also,  the  title 
MUNICIPAL,  COUNTY,  STATE  AND 
FEDERAL  AID,  vol.  8,  p.  622. 

5.  Plant  cane.— See  Viterbo  v.  Fried- 
lander,  120  U.  S.  707,  734,  30  L.  Ed.  776. 
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PLANtiNO. — "Planting  means,  in  'oysterman's  phraseology/  as  counsel 
say,  'depositing  with  the  intent  that  the  oysters  shall  remain  until  they  are 
fattened.'  "^ 

PLATE  OLASS  INSXJEANOE.— See  the  title  Insurance,  vol.  7,  pp.  198, 
199. 

PLATS. — See  the  titles  Boundaries,  vol.  3,  pp.  468,  474,  491 ;  Dedication, 
vol.  5,  p.  242;  Documentary  Evidence,  vol.  5,  pp.  444,  469;  Pubuc  Lands. 

1.  McCrcady  v.  Virginia,  94  U.  S.  391,  erences  under  OYSTERS,  vol.  8,  p.  1018. 
397,  24  L.   Ed.   248.     See,   generally   ref- 

9  U  S  Enc— 27 
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I.   Scope  of  Title,  422. 

n.  Definition,  Purpose  and  Necessity  of  Pleadings,  422. 
in.  Pleadings  in  Federal  Courts,  422. 
IV.  Form,  Requisites  and  Sufficiency  of  Pleadings  Oenerally,  422. 

A.  Necessity  for  Written  Pleadings,  422. 

B.  Designation  of  Parties,  423. 

C.  Statement  of  Facts  Constituting  Cause  of  Action  or  Ground  of  De- 

fense, 423. 

1.  Necessity,  423. 

a.  General  Rule  Stated  and  Construed,  423. 

(1)  Rule  Stated,  423. 

(2)  Facts  and  Not  Evidence  to  Be  Pleaded,  423. 

(3)  Facts  and  Not  Conclusions  of  Law  to  Be  Pleaded,  423. 

(4)  Allegations  as  to  Time,  Place,  Quantity,  Value,  etc.,  424. 

(5)  Necessity  for  Negativing  Exception  in  Granting  or  En- 

acting Clause  of  Conveyance  or  Statute,  424. 

b.  Matters  Which  Need  Not  Be  Pleaded,  424. 

c.  Effect  of  Failure  to  Traverse  Material  Allegations  in   Adver- 

sary's Pleading,  425. 

2.  Manner  and  Sufikiency,  425. 

a.  General  Rules,  425. 

(1)  Must  Be  Direct  and  Positive,  425. 

(2)  Must  Be  Definite  and  Certain,  425. 

(3)  Pleading  Facts  According  to  Legal  Effect,  425. 

b.  Under  Codes  and  Practice  Acts,  425. 

3.  Departure,  426. 

4.  Duplicity,  426. 

5.  Misjoinder  of  Counts  and  Causes,  426. 

6.  Multifariousness,  426. 

7.  Surplusage,  426. 

D.  Prayer  for  Relief,  427. 

E.  Conclusion,  427. 

F.  Verification,  427. 

1.  Necessity,  427. 

2.  By  Whom  Verified,  428. 

3.  Manner  and  Sufficiency,  428. 

V.  Filing  Pleadings,  428. 
A.  Time  and  Maner,  428. 
13.  Filing  New  Pleadings  When  Original  Lost,  428. 

VI.  Interpretation  and  Oonstruction  of  Pleadings,  429. 
VII.  Raising,  Waiving  and  Curing  Objections  to  Pleadings,  429. 

A.  Manner  of  Raising,  429. 

1.  Demurrer,  429. 

2.  Motion  to  Strike  Out,  429. 

3.  Motion  to  Make  More  Definite  and  Certain,  431. 

4.  Motion  to  Compel  Election  between  Inconsistent  Pleas,  431. 

5.  Motion  to  Compel  Separate  Statement  of  Causes  of  Action,  431. 

(418) 
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6.  Defects  as  Grounds  for  Objection  to  Introduction  of  Evidence,  431. 

7.  Defects  as  Grounds  for  Arrest  of  Judgment,  431. 

8.  Defects  as  Grounds  for  Judgment  Non  Obstante  Veredicto,  431. 

9.  Objections  in  Appellate  Court,  431. 

B.  Waiver  of  Objections,  431. 

C.  Defects  Cured  by  Verdict,  432. 

Vm.  Amendment  of  Pleadings,  432. 
IX.   Supplemental  Pleadings,  432. 
X.   Repleader,  432. 
XI.   Prof ert  and  Oyer,  432. 

Xn.  Particular  Pleadings,  432. 

A.  Declaration,  Petition  or  Complaint,  432. 

1.  Declaration  at  Common  Law,  432. 

a.  Definition  and  Purpose,  432. 

b.  Form,  Requisites  and  Sufficiency,  432. 

(1)  Inducement,  432. 

(2)  Statement  of  Facts  Constituting  Cause  of  Action,  433. 

(a)  Necessity,  433. 

(b)  Manner  and  Sufficiency,  433. 

(c)  Necessity  for  Filing  with  Declaration  Copy  of  In- 

strument Sued  on,  434. 

(3)  Conclusion,  434. 

c.  Amendment,  434. 

d.  Filing,  434. 

2.  Declaration,    Petition    or    Complaint   under    Codes    and    Practice 

Acts,  434. 

a.  In  General,  434. 

b.  Form,  Requisites  and  Sufficiency,  434. 

(1)  Designation    of    Court    and    County    Where    Action 

Brought,  434. 

(2)  Names  and  Capacity  of  Parties,  434. 

(3)  Statement  of  Facts  Constituting  Cause  of  Action,  435. 

(a)  Necessity,  435. 

(b)  Manner   and   Sufficiency,  435. 

(c)  Separate  Statement  and  Numbering  of  Causes  of 

Action,  435. 

(4)  Demand  for  Relief,  436. 

(5)  Verification,  436. 

c.  Amendment,  436. 

B.  Bill  in  Equity,  436. 

C.  Cross  Bill,  436. 

D.  Demurrer,  436. 
R  Plea,  436. 

1.  In  Equity,  436. 

2.  At  Common  Law,  436. 

a.  Office  of  Plea,  436. 

b.  Classification  of  Pleas,  436. 

c.  Rules  Applicable  to  Pleas  Generally,  436. 

(1)  Filing  and  Withdrawing  Pleas,  436. 

(2)  Right  to  Plead  Several  Matters,  437. 

(a)  In  General,  437. 

(b)  Right  to  Plead  and  Demur  at  the  Same  Time,  437. 

(c)  Right    to  Plead    in  Abatement   and  Bar    at    Same 

Time,  438. 
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(3)  Requisites  and  Sufficiency  of  Pleas  to  the  Action,  438. 

(a)  Must   Be   Complete   Answer   to  Declaration,  438. 

(b)  Manner  and  Sufficiency  of  Alleging  Matters  Re- 

lied on  by  Way  of  Defense,  438. 

(c)  Conclusion,  439. 

(4)  Objections  to  Plea,  440. 

(5)  Effect  of  Plea  as  Aiding  Defects  in  Declaration,  440. 

d.  Particular  Pleas,  441. 

(1)  Pleas  in  Abatement,  441. 

(2)  Pleas  in  Bar,  441. 

(a)  General  Issue,  441. 

aa.  Definition,    Nature  and    Effect  of    Such  Pleas 
,  Generally,  441. 

(aa)  Definition  and  Nature,  441. 

(bb)  Operation  and  Effect,  441. 
bb.  Evidence  Admissible  under  Plea,  441. 
cc.  Forms  of  Plea  in  Particular  Actions,  441. 

(aa)  Non   Assumpsit,  441. 

(bb)  Non  Cepit,  441. 

(cc)  Non  Detinet,  442. 

(dd)  Nil  Debet,  442. 

(ee)  Non  Est  Factum,  442. 

(if)  Not  Guilty,  442. 

{gg)  Nul  Tiel   Record,  442. 
dd.  General  Issue  with  Notice  of  Special  Defense, 
442. 

(b)  Special  Pleas,  443. 

aa.  General    Rules    as    to    Nature,  Propriety  and 

Sufficiency,  443. 
bb.  Defenses  Properly  Made  by  Special  Plea,  444, 
(aa)  Accord  and  Satisfaction,  444. 
(bb)  Autrefois,  Acquit  and  Convict,  444. 
(cc)  Former  Recovery,  444. 
(dd)  Justification,  444. 
(ee)  Ne  Unques  Administrator,  444. 
(ff)  Non  Damnificatus,  444. 
(gg)  Payment,  444. 
(hh)  Plene  Administravit,  444. 
(ii)  Release,  445. 
(jj)  Set-off,  445. 
(kk)  Statute  of  Limitations,  445. 
(11)  Usage  and  Custom,  445. 
(mm)  Usury,  445. 

e.  Joint  Pleas,  445. 
F.  Answer,  445. 

1.  In  Equity,  445. 

2.  Under, Codes  and  Practice  Acts,  445. 

a.  Nature  and  Effect,  445. 

b.  Form,  Requisites  and  Sufficiency,  445. 

(1)  General  or  Specific  Denial,  445. 

(a)  Necessity,  445.      ^ 

(b)  Form  and  Sufficiency  of  Denial,  445. 

(c)  Matters  Admissible  under  General  Denial,  447. 

(2)  Statement  of    New    Matter    Constituting    Defense  or 

Counterclaim,  447.  ' 

(a)  Necessity,  447. 

(b)  Right  to  Plead  Several  Defenses,  448. 
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(c)  Form  and  Sufficiency  of  Statement,  448. 

c.  Verification,  448. 

d.  Objections  to  Answer,. 448. 

e.  Amendment  of  Answers,  448. 
G.  Replication,  448. 

1.  Definition  and  Nature,  448. 

2.  Necessity,  449. 

a.  At  Common  Law,  449. 

b.  Under  Codes  and  Practice  Acts,  449. 

3.  Filing,  Withdrawal  and  Substitution,  449. 

a.  Time  and  Leave  to  File,  449. 

b.  Withdrawal  and  Substitution,  450. 

4.  Form,  Requisites  and  Sufficiency,  450. 

a.  Must  Contain  Full  and  Complete  Answer  to  Plea  in  Bar,  450. 

b.  Must  Take  Issue  on  Material  Allegation  of  Plea,  450. 

c.  Can  Traverse  Only  Matters  of  Fact,  450. 

d.  Must  Be  Direct  and  Positive,  451. 

e.  Must  Plead  Facts  and  Not  Conclusions  of  Law,  45L 

f.  Must  Not  Depart  from  Declaration  or  Complait\t,  451. 

g.  Must  Not  Be  Double.  452. 

5.  Operation  and  Effect,  452. 

a.  Operation  as  Abandonment  of  Demurrer,  452. 

b.  Effect  as  Aiding  Defective  Declaration,  452. 

c.  Effect  as  Aiding  Defective  Plea,  452. 

6.  Raising,  Waiving  and  Curing  Objections  to  Replication,  452. 
H.  Rejoinder  and  Subsequent  Pleadings,  453. 

1.  Nature  and  Propriety,  453. 

2.  Requisites  of  Rejoinder,  453. 

3.  Effect  of  Filing  Amended  Rejoinder;  454. 

XnL  Affidavit  of  Merits  or  Defense,  454. 

A.  Right  of  Court  to  Require,  454. 

B.  Purpose  of  Requirement,  454. 

C.  Requisites  and  Sufficiency  of  Affidavit,  455. 

D.  Facts  Stated  in  Affidavit  Accepted  as  True,  455. 

XIV.  Affidavits  Attacking  Validity  of  Instrument  Sued  on,   or  Intro- 
duced in  Evidence,  455. 

ZV.  Issues  and  Proof,  455. 

A.  Definition,  Nature  and  Formation  of  Issues,  455. 

1.  In  General,  455. 

2.  Similiter,  456. 

B.  Burden  of  Proof,  456. 

C.  Correspondence  of  Allegata  and  Probata,  456. 

XVI.  Admissions  in  Pleadings,  and  Pleadings  as  Evidence,  456. 

CROSS  REFERENCES. 

See  the  titles  Abatement,  Revival  and  Survival,  vol.  1,  p.  30;  Actions,  vol. 
1,  p.  110;  Admiralty,  vol.  1,  p.  163;  Alteration  ot  Instruments,  vol.  1,  p. 
272;  Amendments,  vol.  1,  p.  290;  Appeal  and  Error,  vol.  2,  pp.  113,  337,  378; 
Appearances,  vol.  2,  p.  429;  Bill  of  Particulars,  vol.  3,  p.  243;  Contracts, 
voL  4,  pp;  593,  594 ;  Courts,  vol.  4,  pp.  991,  1021, 1045,  1139 ;  Criminal  Law,  vol. 
S,pp.  105,  107;  Damages,  vol.  5,  p.  194;  Demurrers,  vol.  5,  p.  293;  Dismissal, 
Discontinuance  and  Nonsuit,  vol.  5,  p.  356 ;  Equity,  vol.  5,  p.  842 ;  Estoppel, 
vol  5,  p.  985 ;  Fraud  and  Deceit,  vol.  6,  p.  434 ;  Frauds,  Statute  of,  vol.  6, 
p.  470;  Fraudulent  and  Voluntary  Conveyances,  vol.  6,  p.  522;  Illegal 
Contracts,  vol.  6,  p.  755;  Indictments,  Informations,  Presentments  and 
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CJoMPLAiNTs,  vol.  6,  p.  961;  Injunctions,  vol.  6,  p.  1054;  Judgments  and 
Decrees,  vol.  7,  pp.  611,  637,  663;  Legal  Conclusions,  vol.  7,  p.  849;  Man- 
date AND  Proceedings  Thereon,  vol.  8,  p.  97  i  Motions  and  Summary  Pro- 
ceedings, vol.  8,  p.  528;  Multifariousness,  vol.  8,  p.  532;  Parties,  ante,  p.  34; 
Payment,  ante,  p.  319;  Presumptions  and  Burden  ot  Proof;  Production  of 
Documents;  Profert  and  Oyer;  Release;  SetvOff,  Recoupment  and 
CJouNTERCLiAM ;  STATUTES;  TENDER;  Trial ;  Usages  and  Customs;  Usury; 
Variance;  Verdict. 

As  to  pleadings  in  particular  actions  or  proceedings,  by  and  against  particular 
persons,  etc.,  see  the  specific  titles. 

I.   Scope  of  Title. 

The  purpose  of  this  title  is  merely  to  set  out  the  general  rules  relating  to  plead- 
ifigs  at  common  law  and  under  the  codes  and  practice  acts;  the  necessity  for 
pleadings,  time  and  place  of  filing,  their  form,  requisites  and  sufficiency,  Sind  the 
falsing,  waiving  and  curing  of  objections  to  pleadings.  While  it  is  sought  to  ap- 
ply these  general  rules  to  the  declaration,  petition  or  complaint,  plea  or  answer, 
replication  and  subsequent  pleadings,  yet  no  attempt  is  made  at  an  exhaustive  ap- 
plication of  these  principles  to  the  pleadings  in  specific  actions.  This  will  be  left 
to  the  appropriate  titles  in  this  work.  As  to  pleadings  in  equity,  see  the  title 
Equity,  vol.  5,  p.  842,  et  seq. 

n.  Definition,  Purpose  and  Necessity  of  Pleadings. 

Definition  and  Purpose. — Pleadings  are  the  allegations  made  by  the  parties, 
to  a  civil  or  criminal  case,  for  the  purpose  of  definitely  presenting  the  issue  to  be 
tried  and  determined  between  them.^  The  end  proposed  is  to  bring  the  matter  of 
litigation  to  one  or  more  points,  simple  and  unambiguous.^ 

Necessity. — As  to  the  general  rule  that  a  court  can  consider  only  what  is  put 
in  issue  by  the  pleadings,  and  that  a  judgment  or  decree  must  be  responsive  to 
the  issues  raised  by  the  pleadings,  see  the  titles  Equity,  vol.  5,  p.  842;  Judg- 
ments AND  Decrees,  vol.  7,  p.  569.  As  to  the  right  to  take  judgment  or  decree 
for  want  of,  or  insufficient  pleas,  see  the  title  Judgments  and  Decrees,  vol.  7, 
pp.  559,  657,  663.  As  to  the  necessity  for  particular  pleadings,  see  "the  specific 
sections  in  this  title. 

m.   Pleadings  in  Federal  Oourts. 

tks  to  rules  and  forms  of  pleading  in  the  court  of  claims,  see  the  titles 
Courts,  vol.  4,  p.  1045 ;  United  States. 

tks  to  the  effect  of  the  practice  conformity  act  upon  pleadings  in  federal 
courts,  see  the  titles  Amendments,  vol.  1,  p.  298;  Courts,  vol.  4,, p.  1139,  et 
seq. ;  Equity,  vol.  5,  pp.  812,  842. 

Aa  to  the  form,  requisites,  and  sufficiency  of  particular  pleadings  in 
the  federal  courts,  see  the  appropriate  sections  in  this  title,  and  see,  also,  the 
specific  titles  throughout  this  work. 

IV.    Form,  Requisites  and  Sufficiency  of  Pleadings  Generally.. 
A.  Necessity  for  Written  Pleadings. — Pleadings  should  be  in  writing,  at  law^ 

1.  Pleadinn  defined. — Tucker  v.  United  the  result."  United  States  v.  Gilmore,  7 
States,  161  U.  S.  164,  38  L.  Ed.  112.    And    .  Wall.  491,  19  L.  Ed.  282. 

see  McFaul  v,  Ramsey,  20  How.  523»  15  A  motion,  altkough  reduced  to  writing, 

L.  Ed.  1010.  is  not  a  pleading,  and  does  not  require  a 

The  office  of  pleading  is  to  inform  the  written  answer.  Brownfield  v.  South  Caro- 

court  and  the  parties  otthe  facts  in  issue;  lina,*  189  U.  S.  426,  47  L.  Ed.  882.   See  the 

the  court,  that   it   may  declare   the   law,  title  MOTIONS  AND  SUMMARY    PRO- 

and  the  parties,  that  they  may  know  what  CEEDINGS,  vol.  8,  p.  528. 

to  meet  by  their  proof.  Hill  v,  Mendenhall,  8.  McFaul  v.  Ramsey,  20  How.  523,  15 

21  Wall.  463,  22  L.  Ed.  616.  L.  Ed.  1010.  See  post,  "Issues  and  Proof,'* 

"The  object  of  pleading  is  to  concen-  XV. 

Irate  the  controversy  upon  the  questions  3.  Necessity  for  written  pleadings. — ^"If 

of  fact  and  of  law  which  should  control  the  right  of  deciding  absolutely  and  finally 
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as  in  equity.* 

B.  Designation  of  Parties. — It  has  been  held  to  be  a  loose  and  improper 
method  of  impleading  a  party,  to  use  only  the  initials  of  his  Christian  name,  since 
initials  are  no  legal  part  of  a  name.*  Where,  however,  no  advantage  of  this  de- 
fect was  taken  in  the  court  below,  it  will  not  be  considered  on  appeal.® 

C.  Statement  of  Facts  Oonstituting  Cause  of  Action  or  Oround  of  De- 
fense— 1.  Necessity — a.  General  Rule  Stated  and  Construcdf—{l)  Rule 
Stated, — In  accordance  with  their  purpose  of  bringing  the  matter  in  litigation 
to  an  issue,  pleadings  should  clearly,  distinctly,  and  succinctly  state  the  nature  of 
the  wrong  complained  of,  the  remedy  sought,  and  the  defense  set  up;^  and  ex- 
press provisions  to  this  effect  are  found  in  most,  if  not  all,  of  the  various  codes 
and  practice  acts.®  Though  the  same  strictness  in  pleading  is  not  required  in 
civil  as  in  criminal  actions,  in  neither  can  that  which  is  essential  to  be  proved  be 
omitted  to  be  avei-red.® 

(2)  Facts  and  Ndt  Evidence  to  Be  Pleaded. — Pleadings  should  state  the  ulti- 
mate facts  to  be  proven,  and  not  matters  of  evidence,*^  or  what  have  been  some- 
times called  probative  facts,  which  go  to  establish  the  ultimate  facts.** 

(3)  Facts  and  Not  Conclusions  of  Law  to  Be  Pleaded, — The  office  of  plead- 
ing is  to  state  facts,  not  conclusions  of  law.*^    It  is  the  duty  of  the  court  to  de- 


all  matters  in  controversy  between  suitors 
were  committed  to  a  single  tribunal,'  it 
might  be  left  to  collect  the  nature  of  the 
wrong  complained  of,  and  the  remedy 
sought,  from  the  allegations  of  the  party 
ore  tenus,  or  in  any  other  manner  it  might 
choose  to  adopt.  But  the  common  law, 
which  wisely  commits  the  decision  of 
questions  of  law  to  a  court  supposed  to 
be  learned  in  the  law,  and  the  decision  of 
the  facfs  to  a  jury,  necessarily  requires 
that  the  con trpversy  before  it  is  submitted 
to  the  tribunal  having  jurisdiction  of  it, 
should  be  reduced  to  one  or  more  integral 
propositions  of  law  or  fact;  hence  it  is 
necessary  that  the  parties  should  frame 
the  allegations  which  they  respectively 
make  in  support  of  their  demand  or  de- 
fense into  certain  writings  called  plead- 
ings." McFaul  V,  Ramsey,  20  How.  523, 
15  L.  Ed.  1010. 

4.  See  the  title  EQUITY,  vol.  5,  p.  843. 

5.  Description  of  party  by  initials  of 
Christian  name  improper. — Monroe  Cattle 
Co.  V.  Becker,  147  U.  S.  47,  37  L.  Ed.  72. 
See,  also,  Walton  v.  Marietta  Chair  Co., 
157  U.  S.  342,  39  L.  Ed.  725.  Sec  the  title, 
NAMES,  vol.  8,  p.  795. 

6.  Objection  not  first  available  on  ap- 
peal.—Monroe  Cattle  Co.  V,  Becker,  147 
U.  S.  47,  37  L.  Ed.  72.  See  the  title  AP- 
PEAL AND  ERROR,  vol.  2,  p.  113. 

7.  Statement  as  to  nature  of  wrong, 
remedy  sought,  and  defense  set  up. — Mc- 
Faul V.  Ramsey,  20  How.  523,  15  L.  Ed. 
1010. 

The  cause  of  action  comprises  every 
fact  a  plaintiff  is  obliged  to  prove  in  or- 
der to  obtain  judgment,  or,  conversely, 
every  fact  the  defendant  would  have  the 
right  to  traverse.  Bradford  v.  Southern 
R.  Co.,  195  U.  S.  243,  49  L.  Ed.  178;  Ches- 
apeake, etc.,  R.  Co.  V,  Dixon,  179  U.  S. 
131.  45  L.  Ed,    121. 

Ai  to  demurrers   for   failure   to   state 


cause  of  action  or  defense,  see  the  title 
DEMURRERS,  vol.  5,  p.  300. 

8.  Requirements  of  codes  as  to  such 
statement-— See  post,  "Necessity,"  XII, 
A,  2,  b,  (3),  (a);  "Form,  Requisites  and 
Sufficiency,"  XII,  F.  2,  b. 

9.  Averment  of  all  matters  essential  to 
be  proved. — Per  Field,  J.,  dissenting,  in 
Friedenstien  v.  United  States,  125  U.  S. 
224.  31  L.  Ed.  736.  See  post,  "Necessity," 
XII,  A,  1,  b,  (2),  (a). 

10.  Facts  and  not  matters  of  evidence 
to  be  pleaded. — Ely  v.  New  Mexico,  etc., 
R.  Co.,  129  U.  S.  291,  32  L.  Ed.  688;  Mc- 
Allister V,  Kuhn,  96  U.  S.  87,  24  L.  Ed. 
615;  Indianapolis,  etc.,  R.  Co.  v,  Horst, 
93  U.  S.  291,  23  L.  Ed.  898;  Parley's  Park 
Silver  Min.  Co.  v,  Kerr,  130  U.  S.  256,  32 
L.   Ed.  906. 

"It  is  a  cardinal  rule  of  pleading  *  *  * 
'that  evidence  shall  never  be  pleaded,  for 
it  only  tends  to  prove  matter  of  fact; 
and  therefore  the  matter  of  fact  shall  be 
pleaded.'  Or,  as  the  rule  is  sometimes 
stated,  pleadings  must  not  be  argumen- 
tative." Curtis,  J.,  dissenting.  Scott  v. 
Sandford,  19  How.  393,  15  L.  Ed.  691. 

11.  Ely  V,  New  Mexico,  etc.,  R.  Co.,  129 
U.  S.  291,  32  L.  Ed.  688. 

18.  Facts  and  not  conclusions  of  law  to 
be  stated. — Gold- Washing,  etc.,  Co.  v. 
Keyes,  96  U.  S.  199,  24  L.  Ed.  656;  Alex- 
ander V.  Bryan,  110  U.  S.  414,  28  L.  Ed. 
195;  Alabama  v.  Burr,  115  U.  S.  413,  29 
L.  Ed.  435;  Chicot  County  v.  Sherwood, 
148  U.  S.  529,  37  L.  Ed.  546;  Ritchie  v. 
McMullen,  159  U.  S.  235,  40  L.  Ed.  133; 
Aberdeen  Bank  v.  Chechalis  County,  166 
U.  S.  440,  41  L.  Ed.  1069;  Chapman  v. 
Smith,  16  How.  114,  14  L.  Ed.  868;  Braun 
V.  Sauerwein,  10  Wall.  218,  19  L.  Ed.  895; 
Pumpelly  v.  Green  Bay  Co.,  13  Wall.  166, 
20  L.  Ed.  557.  And  see  Kennedy  v.  Mc- 
Kee,  142  U.  S.  606,  35  L.  Ed.  1131;  Cragin 
V.    Lovell,   109  U.   S.   194,  27   L.   Ed.   903. 
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clare  the  conclusions,  and  of  the  parties  to  state  the  premises.^' 

(4)  Allegations  as  to  Time,  Place,  Quantity,  Value,  etc. — It  iff  a  general 
rule,  in  declaring  as  to  time,  that  it  must  be  laid  after  the  cause  of  action 
accrues.^* 

Allegations  to  time,  quantity,  value,  etc.,  need  not  be  proved  with 
precision  but  a  large  departure  from  the  same  is  allowablc^*^  The  same  rule 
also  applies  to  allegations  of  place.^® 

As  to  rejection  of  description  of  place  as  surplusage,  see  post,  "Sur- 
plusage," IV,  C,  7. 

(5)  Necessity  for  Negativing  Exception  in  Granting  or  Enacting  Clause  of 
Conveyance  or  Statute. — There  is  a  general  rule,  applicable  both  to  convey- 
ances and  statutes,  that  where  there  is  an  exception  in  the  general  granting  or 
enacting  clause,  the  party  relying  upon  such  general  clause  must  in  pleading 
state  the  general  clause,  together  with  the  exception,  and  must  also  show  by  the 
testimony  that  he  is  not  within  the  exception.^^ 

b.  Matters  Which  Need  Not  Be  Pleaded. — It  is  not  necessary  for  pleadings 
to  state  matter  which  would  come  more  properly  from  the  other  side.^®  Nei- 
ther in  criminal  nor  in  civil  pleading  is  it  required  to  anticipate  or  negative  a 
defense.^®    That  which  is  patent  to  any  one  of  average  understanding  need  not 


See  the  title   LEGAL  CONCLUSIONS, 
vol.   7,  p.  849. 

18.  Gold-Washing,  etc.,  Co.  v.  Keyes, 
96  U.  S.  199,  24  L.  Ed.  656.  And  see  Hop- 
per V.  Covington,  118  U.  S.  148,  30  L. 
Ed.  190;  PumpelLy  v.  Green  Bay  Co.,  13 
Wall.  166,  20  L.  Ed.  557.  For  appli<:ations 
of  this  rule  to  particular  pleadings,  see 
the  appropriate  sections  in  this  title. 

14.  General  rule  in  declaring  as  to  time. 
— Renner  v.  Bank,  9  Wheat.  581,  6  L. 
Ed.  166. 

15.  Allegations  as  to  time,  quantity, 
value,  etc. — United  States  v.  Le  Baron,  4 
Wall.  642,  18  L.  Ed.  309;  Grayson  v. 
Lynch,   163    U.    S.    468,   41    L.    Ed.    230. 

Presumptions  on  appeal  as  to  defective 
statements  as  to  time. — See  the  title  AP- 
PEAL AND  ERROR,  vol.  2,  p.  329. 

16.  Allegations  as  to  place. — Grayson  v. 
Lynch,  163  U.  S.  468,  41  L.  Ed.  230.  See 
the  title  VARIANCE. 

17.  Necessity  for  negativing  exception 
in  conveyance  and  statutes. — Maxwell 
Land  Grant  Co.  v.  Dawson,  151  U.  S.  686, 
38  L.  Ed.  279.  See  the  titles  DEEDS,  vol. 
5,  p.  275;  STATUTES. 

As  to  the  necessity  for  indictments  to 
aver  that  the  defendant  is  not  within  any 
of  the  exceptions  contained  in  the  enact- 
ing clause  of  a  statute,  see  the  title  IN- 
DICTMENTS, INFORMATIONS,  PRE- 
SENTMENTS AND  COMPLAINTS, 
vol.  6,  pp.  993,  994. 

18.  Matter  coming  more  properly  from 
other  side. — "Mr.  Stephens,  in  his  Trea- 
tise on  Pleading  350,  under  the  head  that, 
*it  is  not  necessary  to  state  matter  which 
would  come  more  properly  from  the  other 
side,*  says,  'this,  which  is  the  ordinary 
form  of  the  rule,  docs  not  fully  express 
its  meaning.  The  meaning  is,  that  it  is 
not  necessary  to  anticipate  the  answer  of 
the  adversary;  which,  according  to  Hale, 
C.  J.,  "is  like  leaping  before  one  comes  to 
the  stile."   It  is  sufficient  that  each  plead- 


ing should  in  itself  contain  a  good  prima 
facie .  case,  without  reference  to  possible 
objections  not  yet  urged.'  *Thus  in  plead- 
ing a  devise  of  land  by  force  of  the  statute 
of  wills,  32  Hen.  %,  c.  1,  it  is  sufficient 
to  allege  that  such  an  one  was  seized  of 
the  land  in  fee,  and  devised  it  by  his  last 
will,  in  writing,  without  alleging  that  such 
devisor  was  of  full  age.  For  though  the 
statute  provides  that  wills  made  by  femes 
covert,  or  persons  within  age,  etc.,  shall 
not  be  taken  to  be  effectual,  yet  if  the 
devisor  were  within  age,  it  is  for  the 
other  party  to  show  this  in  his  answer, 
and  it  need  not  be  denied  by  anticipation.* 
*So  where  an  action  of  debt  was  brought 
upon  the  statute  21  Hen.  6,  ap^ainst  the 
bailiff  of  a  town  for  not  returning  a  bur- 
gess of  that  town  for  the  last  parliament 
(the  words  of  the  statute  being  that  the 
sheriff  shall  send  his  precept  to  the  mayor, 
and  if  there  be  no  mayor,  then  to  the 
bailiff),  the  plaintiff  declared  that  the 
sheriff  had  made  his  precept  unto  the  bail- 
iff, without ^  averring  that  there  was  no 
mayor.  And  after  verdict  for  the  plain- 
tiff, this  was  moved  in  arrest  of  judg- 
ment But  the  court  was  of  opinion 
clearly,  that  the  declaration  was  good; 
for  we  shall  not  intend  that  there  was  a 
mayor,  except  it  be  showed;  if  there  were 
one,  it  should  come  more  properly  on  the 
other  side.'  'Where  the  matter  is  such 
its  affirmation  or  denial  is  essential  to 
the  apparent  or  prima  facie  right  of  the 
party  pleading,  there  it  ought  to  be 
affirmed  or  denied.'"  Dissenting  opinion 
of  McLean,  J.,  in  United  States  v.  Linn, 
1  How.  104,  11  L.  Ed.  64. 

19.  Umiecessary  to  anticipate  defense.— 
Evans  v.  United  States,  153  U.  S.  584,  38 
L.  Ed.  830. 

Where  suit  is  brought  on  a  contract 
made  by  a  city,  where  the  laws  regulat- 
ing it  require  the  consent  of  two-thirds 
of  its  electors  to  validate  debts  for  bor- 
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be  particularly  averred.^o  As  to  pleading  matters  of  which  the  court  will  take 
judicial  notice,  see  the  title  Judicial  Notice,  vol.  7,  pp.  674,  696,  700.  As  to 
the  rule  that  a  declaration  need  not  contain  any  averments  which  it  is  not  nec- 
essary to  prove,  ^ee  post,  "Necessity,"  XII,  A,  1,  b,  (2),  (a). 

c.  Effect  of  Failure  to  Traverse  Material  Allegations  in  Adversary's  Plead- 
ing.— It  is  a  rule  in  pleading,  that  where,  in  the  pleading  of  one  party,  there  is 
a  material  averment  which  is  traversable,  but  which  is  not  traversed  by  the 
other  party  it  is  admitted;*^  and  it  is  a  usual  provision  of  the  various  codes 
that  every  material  allegation  in  a  pleading  not  controverted  by  a  subsequent 
pleading,  shall,  for  the  purposes  of  the  action,  be  deemed  true.22 

2.  Manner  and  Sufficiency — a.  General  Rides — (1)  Miist  Be  Direct  and 
Positive. — Pleadings  should  set  out  the  facts  relied  on  positively  and  in  direct 
tenns,23  and  should  not  leave  them  to  be  inferred,  arguendo,  or  upon  conjec- 
tures.2* 

As  to  answer  held  bad  as  amounting  to  negative  pregnant,  see  post, 
"Form  and  Sufficiency  of  Denial,"  XII,  F,  2,  b,  (1),  (b). 

(2)  Miist  Be  Definite  and  Certain. — In  General. — Pleadings  should  be  defi- 
nite and  not  argumentative,  vague  or  uncertain.^s 

As  to  raising,  waiving  and  curing  objections  for  indeflniteness  or 
uncertainty,  see  post,  "Raising,  Waiving  and  Curing  Objections  to  Plead- 
ings," VII. 

As  to  the  degree  of  certainty  requisite,  it  would  seem  to  be  sufficient 
if  the  pleading  apprise  the  opposite  party  of  what  he  may  expect  to  meet  there- 
under.**    In  equity  pleadings  general  certainty  is  usually  deemed  sufficient.^^ 

(3)  Pleading  Facts  According  to  Legal  Effect. — By  the  elementary  rales  of 
pleading,  facts  may  be  pleaded  according  to  their  legal  eifects,^^  without  set- 
ting forth  particulars  that  led  to  it.  2^ 

b.  Under  Codes  and  Practice  Acts. — ^The  effect  of  the  various  codes  is  to  do 
away  with  the  different  forms  of  action  existing  at  common  law,  and  to 
provide  that  there  shall  be  but  one  form  of  civil  action  for  the  enforce- 
ment or  protection  of  private  rights  and  the  redress  or  prevention  of  private 


rowed  money,  such  consent  need  not  be 
averred  on  the  plaintiff's  part.  If  with  such 
sanction  the  debt  would  be  obligatory,  the 
sanction  will,  primarily,  be  presumed.  Its 
nonexistence,  if  it  does  not  exist,  is  matter 
of  defense,  to  be  shown  by  the  defendant. 
Gelpcke  v.  Dubuque,  1  Wall.  221,  17  L. 
Ed.  531. 

20.  Matters  patent  to  persons  of  aver- 
age understanding. — ^Walla  Walla  City  v. 
Walla  Walla  Water  Co.,  172  U.  S.  1,  43 
L  Ed.  341. 

SL  Effect  of  failure  to  traverse  material 
averment  in  adversarjr's  pleading. — ^Toland 
V.  Sprague,  12  Pet.  300,  9  L.  Ed.  1093.  . 

a.  Halferty  v.  Wilmering,  112  U.  S. 
713,  28  I^  Ed.  858;  Robertson  v.  Perkins, 
129  U.  S.  233,  32  L.  Ed.  686. 

28.  Pleadings  should  be  direct  and  posi- 
tive—United States  V.  Braley,  10  Pet.  343, 
«  L.  Ed.  448;  Ex  parte  Wall,  107  U.  S.  265, 
27  L.  Ed.  552. 

84.  United  States  v.  Bradley,  10  Pet.  343, 
9  L.  Ed.  448.  And  see  Murphy  v.  Ramsey, 
114  U.  S.  15,  29  L.  Ed.  47. 

25.  Pleadmgs  must  be  definite  and  cer- 
tain.—Randall  V.  Howard,  2  Black  585,  17 
L  Ed.  269;  Minor  v.  Mechanics'  Bank,  1 
Pet.  46,  7  L.  Ed.  47;  McCarty  v.  Roots, 
21  How.  432,  16  L.  Ed.  162;  Burley  v. 
German-American  Bank,  111  U.  S.  216,  28 


L.  Ed.  406.  And  see  Aberdeen  Bank  v. 
Chehalis  County,  166  U.  S.  440,  41  L.  Ed. 
1069;  Bank  v.  Seattle,  166  U.  S.  463,  41  L. 
Ed.    1079. 

26.  Degree  of  certainty  requisite. — ^Wise 
V.  Allis,  9  Wall.  737,  19  L.  Ed.  784. 

The  strict  doctrines  relative  to  aver- 
ments in  pleading  have  been  applied  to 
special  pleas  in  bar,  of  tender,  and  some 
others,  of  a  peculiar  character  and  de- 
pending upon  their  own  particular  reasons. 
Carroll  v.  Peake,  1  Pet.  18,  7  L.  Ed.  34. 

27.  See  the  title  EQUITY,  voL  5,  p.  850. 

28.  Pleading  facts  according  to  legal  ef- 
fect.— Sullivan  v.  Iron  Silver  Min.  Co.,  109 
U.  S.  550,  27  L.  Ed.  1028;  Bank  v.  Gutt- 
schlick,  14  Pet.  19,  10  L.  Ed.  335;  Struthers 
V.  Drexel,  122  U.  S.  487,  30  L.  Ed.  1216. 

"A  party  may  in  some  cases  declare  ac- 
cording to  the  legal  intendment  of  an  in- 
strument." Dugan  V.  United  States,  3 
Wheat.  172,  4  L.  Ed.  362. 

29.  Sullivan  v.  Iron  Silver  Min.  Co., 
109  U.  S.  550,  27  L.  Ed.  1028,  citing  Bac. 
Ab.  Pleas  and  Pleading.  I,  7;  Co.  Lit.  303b. 

"We  find  nothing  in  the  statutes  of 
Colorado  which  changes  the  rules  of  the 
common  law  in  this  respect.  See  Colorado 
Code  of  Civil  Procedure  of  1877,  §§  48,  49, 
52,  61."  Sullivan  v.  Iron  Silver  Min.  Co., 
109  U.  S.  550,  27  L.  Ed.  1028. 
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wrongs  ;^®  and  under  such  codes  it  will  be  sufficient  if  the  statement  of  facts  con- 
stituting tlie  cause  of  action  or  grounds  of  defense  are  expressed  in  plain,  ordinary 
and  concise  language,  without  repetition,  and  in  such  a  manner  as  to  enable  a 
person  of  coriimon  understanding  to  know  what  is  intended.^i 

3.  DEPARTURie. — A  departure  in  pleading  is  said  to  be  when  a  party  quits  or 
departs  from  the  case  or  defense  which  he  has  first  made  and  has  recourse  to 
another  ;32  it  is  when  his  replication^^  or  rejoinder^^  contains  matter  not  pur- 
suant to  the  declaration  or  pljea,  and  which  does  not  support  and  fortify  it.*'  A 
departure  may  be  either  in  the  substance  of  the  action  or  defense  or  the  law  on 
which  it  is  founded.**  So  also  where  the  original  petition  is  based  upon  a  gen- 
eral law,  and  the  amended  petition  asserts  a  right  to  recover  in  derogation  of 
that  law  in  consequence  of  a  statute,  this  is  a  departure  in  pleading.*' 

4.  Duplicity. — Duplicity  is  the  technical  fault,  in  pleading,  of  uniting  two 
or  more  causes  of  action  in  one  count  in  a  writ,  or  two  or  more  grounds  of  de- 
fense in  one  plea,  or  two  or  more  breaches  in  a  replication.*^  As  to  duplicity 
in  particular  pleadings,  see  the  appropriate  section  in  this  title. 

5.  Misjoinder  oe  Counts  and  Causes. — See  the  title  Actions,  vol.  1,  p. 
Ill ;  Demurrers,  vol.  5,  p.  304. 

6.  Multifariousness. — See  the  title  Multifariousness,  vol.  8,  p.  532. 

7.  Surplusage. — Definition. — Surplusage  in  pleading  is  the  allegation  of 
matter  wholly  foreign  and  impertinent  to  the  cause.  All  matter  beyond  the 
circumstances  necessary  to  constitute  the  action.*® 


80.  Common-law  forms  of  action  abol- 
ished by  codes. — Ely  v.  New  Mexico,  etc., 
R.  Co.,  129  U.  S.  291,  32  L.  Ed.  688; 
Hardy  v.  Johnson,  1  Wall.  371,  17  L.  Ed, 
602;  Christy  v.  Scott,  14  How.  282,  14  L. 
Ed.    422. 

In  Texas,  the  technical  forms  of  plead- 
ing, fixed  by  the  common  law,  are  dis- 
pensed with,  but  the  principles  which 
regulate  the  merits  of  a  trial  by  eject- 
ment and  the  substance  of  a  plea  of  title 
to  such  an  action,  are  preserved.  Christy 
V.  Scott,  14  How.  282,  14  L.  Ed.  422. 

"The  common  law  has  been  adopted  in 
Texas,  but  the  forms  and  rules  of  pleading 
in  common-law  cases  have  been  abolished, 
and  the  parties  are  at  liberty  to  set  out 
their  respective  claims  and  defenses  in 
any  form  that  will  bring  them  before  the 
court."  Bennett  v,  Butterworth,  11  How. 
669,   13   L.    Ed.   859. 

81.  Code  provisions  as  to  manner  and 
sufficiency  of  stating  facts. — See  post, 
"Manner  and  Sufficiency,"  XII,  A,  2,  b, 
(3),  (b);  "Form  and  Sufficiency  of  State- 
ment," XII,  F,  2,  b,  (2),  (c). 

89.  Departure  defined. — Union  Pac.  R. 
Co.  V.  Wyler,  158  U.  S.  285,  39  L.  Ed.  983, 
quoting  Saunders  on  PJeading  and  Evi- 
dence, pp.  806,  807. 

88.     See    post.    "Replication,"    XII,    G. 

84.  See  post,  "Rejoinder  and  Subsequent 
Pleadings,"  XII,  H. 

85.  Union  Pac.  R.  Co.  v,  Wyler,  158  U. 
S.  285,  39  L.  Ed.  983;  Ankeny  v.  Clark, 
148  U.  S.  345,  37  L.  Ed.  475;  Warren  v. 
Van  Brunt,  19  Wall.  646,  22  L.  Ed.  219; 
The  Mabey  and  Cooper,  14  Wall.  204, 20  L. 
Ed.  881.  And  see  opinion  of  Johnson,  J., 
in  United  States  v.  Morris,  10  Wheat.  246, 
6  L.  Ed.  314. 

86.  Departure  may  be  in  substance  of 
action    or    defense,    or    law    on     which 


founded^— Union  Pac.  R.  Co.  v,  Wyler,  158 
U.  S.  285,  39  L.  Ed.  983,.  quoting  Saunders 
on  Pleading  and  Evidence,  pp.  806,  807. 

"Gould  on  Pleadings,  pp.  423,  424,  says: 
*When  the  matter,  first  alleged  as  the 
ground  of  action  or  defense  is  pleaded  as 
at  common  law,  any  subsequent  pleading 
by  the  same  party,  supporting  it  by  a  par- 
ticular  custom,  is  a  departure.'"  Union 
Pac.  R.  Co.  V.  Wyler,  158  U.  S.  285,  39  L- 
Ed.  983. 

"Stephen  on  Pleading,  pp.  412,  413,  thus 
elucidates  the  point,  'these,  it  will  be  ob- 
served, are  cases  in  which  the  party  deserts 
the  ground,  in  point  of  fact,  that  he  had  first 
taken.  But  it  is  also  [a]  departure,  if  he 
puts  the  same  facts  on  a  new  ground  in 
point  of  law;  as  if  he  relies  on  the  effect 
of  the  common  law  in  his  declaration,  and 
on  a  custom  in  his  replication;  or  on  the 
effect  of  the  common  law  in  his  plea,  and 
a  statute  in  his  rejoinder.' "  Union  Pac. 
R.  Co.  V,  Wyler,  158  U.  S.  285,  39  L.  Ed. 
983. 

87.  Departure  from  original  in  amended 
petition.— Union  Pac.  R.  Co.  v,  Wyler,  158 
U.  S.  285,  39  L.   Ed.  983. 

"As  the  first  petition  proceeded  under 
the  general  law  of  master  and  servant, 
and  the  second  petition  asserted  a  right  to 
recover  in  derogation  of  that  law.  in  con- 
sequence of  the  Kansas  statute,  it  was  a 
departure  from  law  to  law."  Union  Pac- 
R.  Co.  V.  Wyler,  158  U.  S.  285,  39  L.  Ed. 
983. 

Generally,  as  to  the  rule  that  an  amend- 
ment should  not  change  the  case  made  by 
the  orififinal  bill  or  petition,  see  the  title 
AMENDMENTS,  vol.  1,  pp.  296,  300. 

88.  Duplicity  defined — Black's  Law 
Diet,  title  Duplicity. 

89.  Surplusage  defined. — Black's  Law 
Diet.,  title  Surplusage.  And  see  Wilson  v. 
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Effect. — Surplusage  in  pleadings  does  not,  in  any  case,  vitiate  after  ver- 
dict^o 

D.  Prayer  for  Belief. — As  to  prayer  for  relief  in  admiralty  proceed- 
ings, see  the  title  Admirai^ty^  vol.  1,  p.  164. 

As  to  prayer  for  relief  in  bills  in  equity,  see  the  title  Equity,  vol.  5,  p. 
852. 

As  to  the  requirements  of  the  codes  as  to  demand  of  relief  in  a  peti- 
tion or  complaint,  see  post,  "Demand  for  Relief,"  XII,  A,  2,  b,  (4). 

E.  Conclusion. — Though  there  is  no  little  confusion  and  diversity  of  opin- 
ion appearing  in  the  books  with  respect  to  the  question  when  the  pleading 
ought  to  conclude  to  the  country  and  when  with  a  verification,  yet  it  would 
seem  to  be  the  established  rule,  that  whenever  new  matter  is  introduced  on 
either  side,  the  pleading  should  conclude  with  a  verification,*  ^  in  order  that  the 
other  party  may  have  an  opportunity  of  answering  it.**  As  to  the  proper  con- 
clusion of  particular  pleadings,  see  the  appropriate  sections  in  this  title. 

F.  Verification — 1.  Necessity. — In  General. — ^Under  some  of  the  codes  and 
practice  acts  it  is  expressly  provided  that  all  complaints,  answers  and  replications 
shall  be  verified  in  a  prescribed  manner.*^     Under  others,  such  verification  is 


Codman,  3  Cranch  193,  2  L.  Ed.  408; 
Carroll  v.  Peake,  1  Pet.  1®,  7  L.  Ed.  34; 
United  States  Bank  v.  Donnally,  8  Pet. 
361,  8  L.  Ed.  974. 

Avermentt  held  to  be  mere  surplusage. 
— ^Thc  averments  in  a  declaration  set  forth 
that  the  plaintiff  had  been  turned  out  of 
possession  of  a  lot  of  ground,  but  did  not 
state  that  the  eviction  was  by  due  course 
of  law;  the  breach  alleged  in  the  count 
was,  that  the  defendant  had  refused,  on 
demand,  to  convey  the  lot.  The  court 
held  the  averment  of  eviction  to  be  mere 
surplusage.  Bank  v.  Guttschlick,  14  Pet. 
19,  10  L.  Ed.  335. 

It  is  said  by  Chitty  (Pleading  410)  that 
"where  the  place  of  doin^  an  act  is  pre- 
cisely alleged,  if  the  description  be  wholly 
immaterial^  the  ground  ot  charge  or  of 
complaint  not  being  local,  the  description 
may  perhaps  be  rejected  as  surplusage;  as 
if  in  trespass  for  taking  goods,  the  declara- 
tion were  to  allege  that  they  were  taken 
*in  a  house'  it  would  seem  to  be  sufficient 
to  prove  that  they  were  taken  elsewhere, 
unless  indeed  a  local  trespass  as  to  the 
house  be  laid  in  the  same  count/'  Gray- 
son V.  Lynch,  163  U.  S.  468,  41  L.  Ed. 
230. 

The  averment,  in  a  declaration,  that 'the 
assignment  of  a  promissory  note  was  for 
value  received,  is  an  immaterial  averment. 
The  assignee,  without  value,  can  as  well 
maintain  his  action  as  the  assignee  on  a 
valuable,  consideration.  It  is,  therefore, 
mere  surplusage,  and  does  not  require  to 
be  proved;  nor  does  it  affect  the  substan- 
tial part  of  the  declaration.  Wilson  v. 
Codman,  3  Cranch  193,  2  L.  Ed.  408. 

In  United  States  Bank  v,  Donnally,  8 
Pet.  361,  8  L.  Ed.  974,  which  was  an  ac- 
tion of  debt  upon  a  promissory  note,  the 
court  was  of  opinion  that  the  fourth  and 
fifth  counts  of  the  declaration  were,  upon 
general  demurrer,  good;  and  that  the  judg- 
ment of  the  court  below,  as  to  them,  was 
erroneous,  they  set  out  a  good  and  suffi- 


cient cause  of  action,  in  due  form  of  law; 
and  the  averment  that  the  contract  was 
made  in  Kentucky,  and  that,  by  the  laws 
of  that  state,  it  has  the  force  and  effect 
of  a  sealed  instrument,  does  not  vitiate 
the  general  structure  of  those  counts, 
founding  a  right  of  action  on  the  note  set 
forth  thereon;  at  most,  they  are  surplus- 
age; and  if  they  do  not  add  to,  they  do  not 
impair,  the  legal  liability  of  the  defendant, 
as  asserted  in  the  other  parts  of  those 
counts. 

In  an  action  upon  a  judgment  recovered 
in  favor  of  an  administrator,  the  plaintiff 
need  not  name  himself  as  administrator, 
and  if  he  does  so,  it  may  be  rejected  as 
surplusage.  Biddle  v.  Wilkins,  1  Pet.  686, 
7  L.  Ed.  315. 

As  to  the  rejection,  as  surplusage,  of  the 
preamble  or  inducement  to  a  declaration, 
see  post,  "Inducement,"  XII,  A,  1,  b,  (l). 

40.  Surplusage  does  not  vitiate  after 
verdict*— CarrQll  v,  Peake,  1  Pet.  18,  7  L. 
Ed.  34. 

"It  is  objected  that  the  declaration  shows 
no  cause  of  action;  and  it  is  insisted  the 
judgment  shall  be  reversed  for  that  cause. 
The  declaration  is  very  loosely  drawn  and 
a  great  deal  of  matter  is  crowded  into  it 
which  is  impertinent  or,  at  most,  only  in 
aggravation  of  damages.  But  surplusage 
in  pleadings  does  not  vitiate,  in  an^  case, 
after  verdict;  and  wholly  disregardmg  the 
impertinent  and  irrelevant  matter,  the  dec- 
*  laration  contains  enough  to  support  the 
action."  Carroll  v.  Peake,  1  Pet.  18,  7  L. 
Ed.  34. 

41.  When  pleadings  should  conclude 
with  verification. — United  States  v.  Linn, 
1  How.  104,  11  L.  Ed.  64,  citing  1  Chitty 
Pleading  590. 

42.  Reason  for  rule. — United  States  v, 
Linn,  1  How.  104,  11  L.  Ed.  64. 

48.  Provision  of  codes  and  practice  acts 
as  to  verification  of  all  pleadings. — By  § 
63,  of  the  Montana  Practice  Act,  it  is  pro- 
vided that  "all  complaints,  answers,  and 
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required  only  under  certain  circumstances,  as,  for  instance,  where  it  is  sought 
to  deny  the  execution  of  the  written  instrument  upon  which  any  pleading  is 
founded,"**  to  deny  the  existence  of  a  corporation,**^  or  of  a  partnership**  In 
yet  other  jurisdictions,  the  requirement  of  a  sworn  denial  of  such  allegations 
would  seem  to  depend  on  whether  or  not  the  allegations  themselves  were  duly 
verified  by  affidavit.*^ 

As  to  demurrer  for  want  of  aflBidavit  of  veriflcation,  see  the  title  De- 
murrers, vol.  5,  p.  305. 

2.  By  Whom  Verified. — According  to  the  provisions  of  some  of  the  codes 
and  practice  act,  a  pleading  may  be  verified  by  the  party,  his  agent,  or  attor- 
ney.*® According  to  others,  the  verification  is  to  be  made  "by  the  party,  or,  if 
there  are  several  parties  united  in  interest  or  pleadings,  by  one  at  least  of  such 
parties  acquainted  with  the  facts,  if  such  party  is  in  the  county  and  capable  of 
making  the  affidavit."*® 

3.  Manner  and  Sufficiency. — Manner  of  Verification. — ^The  usual  method 
of  verifying  the  pleadings  is  by  affidavit.'^ 

SufBiciency. — The  affidavit  of  verification  should  state  that  the  facts  stated 
in  the  pleading  are  true  to  the  knowledge  of  the  person  making  it,  except  as 
to  those  matters  which  are  therein  stated  on  his  information  and  belief,  and 
as  to  those  matters,  that  he  believes  it  to  be  true.*^^ 

V.  Filing  Pleadings. 

A.  Time  and  Manner. — As  to  the  time  of  filing  declarations,  see  post, 
"Filing,"  XII,  A,  1,  d.  As  to  time  and  manner  of  filing  pleas,  see  post,  "Filing 
and  Withdrawing  Pleas,"  XII,  E,  2,  c,   (1). 

As  to  striking  out  pleas  filed  irregiilarly,  see  post,  "Motion  to  Strike 
Out,"  VII,  A,  2. 
As  to  filing  replications,  see  post,  "Time  and  Leave  to  File,"  XII,  G,  3,  a. 

B.  Filing  New  Pleadings  When  Original  Lost. — The  trial  court  may 
properly  allow  a  plaintiff  to  file  a  new  petition,  not  differing  in  any  sub- 
stantial particular  from  the  original,  which  was  lost  without  his  fault.^* 

replications  shall  be  verified  as  provided  49.    By  party  or  one  of  several  parties 

in  this  section."    Maclay  v.  Sands,  94  U.  united  in  interest  or  pleading. — Mac  lay  v. 

S.   586,  24   L.   Ed.   211.  Sands,   94   U.   S.   586,   589,  24  L.   Ed.  211. 

44.  Denial  of  execution  of  instrument,  quoting  from  §  63  of  the  Montana  Prac- 
etc. — Apache  County  v,  Barth,  177  U.  S.  tice  Act. 

538,   44    L.     Ed.     878;     Harper     County  50.    Verification    by    afl&davit.— Apache 

Comm'rs  v.  Rose,  140  U.  S.  71,  35  L.  Ed.  County  v,  Barth,  177  U.  S.  538,  44  L.  Ed. 

344;  Bradford  v,  Williams,  4  How.  576,  11  878;  Harper  County  Comm'rs  v.  Rose,  140 

L.  Ed.  1109;  Chambers  County  v.  Clews,  U.  S.  71,  35  L.  Ed.  344:  Maclay  v.  Sands, 

21  Wall.  317,  22  L.  Ed.  517.    See  the  titles  94  U.   S.  586,  24   L.   Ed.    211;   Chambers 

BILLS,  NOTES  AND  CHECKS,  vol.  3,  County  v.  Clews,  21  Wall.  317,  22  L.  Ed. 

p.   361;   BONDS,  vol.    3,     p.     437;     MU-  517. 

NICIPAL,     COUNTY,     STATE      AND  51.    Sufficiency— Verification   on  beHcf. 

FEDERAL  SECURITIES,  vol.  8,  p.  650.  —Maclay  v.  Sands,  94  U.   S.  586,  24  L 

45.  Denial    of    corporate    existence    of  Ed.  211. 

plaintiff  or  defendant  in   actions    by     or  Where    an    instrument    in     writing     is 

against  corporations,  see  the  title  COR-  charged  to  have  been  executed  by  a  per- 

PORATIONS,  vol.  4,  p.  770.  son   then   deceased,   the   affidavit  will   be 

48.    Denial  of  existence  of  partnership.  sufficient  if  it   state  that  the  affiant  has 

—Forsyth  v.  Doolittle,  120  U.  S.  73,  30  L.  reason   to   believe   and   does   believe   that 

Ed.  586.    See  the  title   PARTNERSHIP,  such  instrument  was  not  executed  by  the 

ante,  p.  73.     And  see  note  to  succeeding  decedent    or    by    his    authority.      Apache 

text.  County  v,  Barth,  177  U.  S.  638,  44  L.  Ed. 

47.    Necessity  of  sworn  denial  depend-  878. 

ent  on  whether  facts  were  originally  al-  As  to  sufficiency  of  denial,  upon  infor- 

ledged  under  oath.— See    Harper   County  mation  and  belief,  that  the  plaintiff  is  a 

Comm'rs  v.  Rose,  140  U.  S.  71,  35  L.  Ed.  corporation,    see    the     title     CORPORA- 

344.                                                             •  TIONS,   vol.   4,   p.   769. 

4S.  Affidavit  by  party,  agent  or  attorney.  52.    Filing  new  petition  where  original 

— Harper  County  Comm'rs  v.  Rose,  140  U.  lost. — "It  remains  to  consider  the  objec- 

S.  71,  35  L.  Ed.  344,  citing  §  108  of  the  tions  urged  to  the  order  of  the  court,  al- 

Kansas  Code  of  Civil  Procedure.  lowing  a  new  petition  to  be  filed  in  place 
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VI.  Interpretation  and  Construction  of  Pleadings. 

According  to  the  common-law  rule,  all  pleadings  are  to  be  construed  most 
strongly  against  the  pleader.*^* 

Under  the  various  codes  and  practice  acts,  the  strictness  of  the  com- 
mon-law rule  as  to  the  construction  of  pleadings  has  been  relaxed,  and,  instead 
of  construing  pleadings  strictly  against  the  party,  they  are  tb  be  construed 
liberally,  with  a  view  to  substantial  justice  between  the  parties.^* 

Pleas  in  bar  are  not  to  receive  a  narrow  and  merely  technical  construction, 
but  are  to  be  construed  according  to  their  entire  subject  matter.*^*^ 

Law  of  Forum  as  Determining  Sufficiency  of  Pleading.— Whether  a 
cause  of  action  is  stated  in  a  pleading,  is  generally  to  be  decided  with  reference 
to  the  law  of  the  state  where  the  action  is  pending.*^® 

VII.  Raising,  Waiving  and  Curing  Objections  to  Pleadings. 

A.  Manner  of  Raising — 1.  Demurrer. — See  the  title  Demurrers,  vol.  5, 
p.  293. 

2.  Motion  to  Strike  Out. — When  Proper. — A  motion  to  strike  out  a  plea 
IS  properly  made  when  it  has  been  filed  irregularly,*^'^  is  not  sworn  to,  if  that 


of  the  original,  which  was  lost,  and  to  the 
trial  of  the  case  by  the  court,  without  the 
intervention  of  a  jury.  We  do  not  con- 
sider either  of  these  objections  to  be  well 
taken.  It  was  not  only  proper  to  allow 
the  filing  of  a  new  petition,  when  the 
original  was  lost,  and  no  copy  was  to  be 
had,  but  it  would  have  been  the  subject 
of  just  complaint  had  this  allowance  been 
refused.  The  affidavit  states  that  the  loss 
was  without  the  fault  of  the  plaintiff,  and 
there  is  no  pretense  that  the  fact  was 
otherwise.  The  ori^nal  petition  was  in 
the  ordinary  form  m  use  in  actions  of 
trespass  to  try  the  title  to  land,  and  was 
for  the  recovery  of  one-fourth  of  a 
league;  and  there  is  no  suggestion  that 
the  new  petition  differs  from  it  in  any  sub- 
stantial particular."  Phillips  v.  Moore, 
100  U.  S.  208,  25  L.  Ed.  603. 

6S.  Common-law  rule  as  to  construction 
of  pleading.— Gillette  v.  Bullard,  20  Walk 
571,  22  L.  Ed.  387;  United  States  v. 
Parker,  120  U.  S.  89,  30  L.  Ed.  601;  United 
States  V.  Linn,  1  How.  104,  11  L.  Ed.  64. 

"This  is  the  rule  laid  down  by  Chitty,  1 
Chit  PL,  578,  and  in  which  he  is  supported 
by  numerous  authorities.  And  the  reason 
assigned  for  this  rule  of  construction  is 
that  it  is  a  natural  presumption  that  the 
party  pleading  will  state  his  case  as  favor- 
ably as  he  can  for  himself.  And  if  he  do 
not  state  it  with  all  its  l«gal  circum- 
stances, the  case  is  not  in  fact  favorable 
to  him;  and  the  rule  of  construction  in 
such  case  is,  that  if  a  plea  has  on  the  face 
of  it  two  intendments,  it  shall  be  taken 
most  strongly  against  the  defendant;  that 
is,  says  he,  the  most  unfavorable  meaning 
shall  be  put  upon  the  plea;  a  rule  which  ^ 
obtains  also  in  other  pleadings;  and  a^ 
number  of  cases  are  put,  illustrating  this 
rule."  United  States  v.  Linn,  1  How.  104, 
11  L.  Ed.  64. 

64.  Pleadings  Hberally  construed  under 
codes  and  practice  acts. — United  States  v. 
Parker,  120  U.  S.  89,  30  L.  Ed.  601;  Burley 
V.  German-American  Bank,  111  U.  S.  216, 


28  L.  Ed.  406;  Gillette  v.  Bullard,  20  Wall. 
571,  22  L.  Ed.  387. 

"Section  70  of  the  Civil  Procedure  Act 
of  the  state  of  Nevada,  approved  March 
8,  1869  (Laws  of  1869,  p.  206),  being  § 
3092  of  the  general  statutes  of  Nevada  or 
1885,  is  as  follows:  'In  the  construction 
of  a  pleading  for  the  purpose  of  deter- 
mining its  effect,  its  allegations  shall  be 
liberally  construed  with  a  view  to  sub- 
stantial justice  between  the  parties.'  In 
commenting  on  this  section,  the  supreme, 
court  of  Nevada,  in  Ferguson  v.  Virginia 
&  Truckee  Railroad,  13  Nevada  184,  191, 
uses  the  following  language:  'But  the  rule 
of  construing  pleadings  most  strongly 
against  a  pleader  has  been  replaced  in  this 
state  by  the  more  liberal  rule  prescribed 
in  §  70  of  the  practice  act.  This  section 
is  the  same  as  §  159  of  the  New  York 
code.  The  result  of  the  decisions  in  that 
state  seems  to  be,  that,  on  a  general  de- 
murrer, the  allegations  of  a  complaint  will 
be  construed  as  liberally  in  favor  of  the 
pleader  as,  before  the  code,  they  would 
have  been  construed  after  the  verdict  for 
the  plaintiff.  That  is,  they  will  be  con- 
strued in  such  a  sense  as  to  support  the 
cause  of  action  or  the  defense.  Moak's 
Van  Santvoord's  PL,  3d  ed,,  side  page  771, 
et  seq.,  and  cases  cited.  In  this  state  a 
simila^r  doctrine  has  been  declared  in  State 
V.  Central  Pacific  Co.,  7  Nevada  99,  103.' " 
United  States  v.  Parker,  120  U.  S.  89,  30 
L.   Ed.  601. 

55.  Pleas  in  bar  are  always  construed 
according  to  their  entire  subject  matter, 
and  will  be  sustained  accordingly,  as  taken 
altogether,  and  will  not  be  determined  by 
a  disjoining  of  their  members,  or  by  lay- 
ing stress  on  what  may  be  immaterial. 
Withers  v,  Greene,  9  How.  213,  13  L.  Ed. 
109. 

56.  Law  of  forum  as  determining  suffi- 
ciency of  pleading. — Finney  v,  Guy,  189 
U.  S.  335,  47  L.  Ed.  839.  And  see  the  title 
CONFLICT  OF  LAWS,  vol.  3,  p.  1086. 

57.  Plea  irregularly  filed. — Bates  v. 
Clark,  95  U.  S.  204,  24  L.  Ed.  471. 
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is  required,^®  or  wants  signature  of  counsel.*^®  So,  also,  it  has  been  held  proper 
to  strike  out  a  plea  in  bar,  which  is,  in  substance,  the  same  as  a  plea  in  abate- 
ment, already  passed  on  by  a  jury  against  the  party  setting  it  up,«®  or  to  strike 
out  special  defenses  open  to  the  defendant  under  the  general  denial  or  gen- 
eral issue  pleaded.®^  Sham  or  inconsistent  pleas,**  or  pleas  which  are  clearly 
frivolous  and  constitute  no  defense  to  the  action,  may  properly  be  stricken  out 


58.  Pleas  not  sworn  to. — Bates  v.  Clark, 
95  U.  S.  204,  24  L.  Ed.  471. 

As  to  necessity  for  sworn  pleas,  see 
ante,  "Necessity,"  IV,  F,  1. 

59.  Omission  of  counsel's  signature. — 
Bates  V.  Clark,  95  U.  S.  204,  24  L.  Ed. 
471. 

60.  Plea  in  bar  same  in  substance  aa 
plea  in  abatement,  etc. — Grand  Chute  v. 
Winegar,  15  Wall.  355,  21  L.  Ed.  170. 

"A  party  having  his  plea  in  abatement 

Sassed  upon  by  a  jury,  and  found  against 
im,  is  not  permitted  to  set  up  the  same 
matter  in  bar  and  again  to  go  to  the  jury 
upon  it."  Grand  Chute  v,  Winegar,  15 
Wall.  355,  21  L.  Ed.  170. 

61.  Special  defenses  open  to  defendant 
under  general  denial  or  general  issue. — 
Nemaha  County  v,  Frank,  120  U.  S.  41,  30 
L.  Ed.  584;  Pendleton  County  v.  Amy,  13 
Wall.  297,  20  L.  Ed.  579. 

Special  defenses  open  under  general  de- 
nial.— "The  averments  in  that  portion  of 
the  answer  stricken  out  are  in  substance, 
1st,  that  the  bonds  were  illegal  and  void  be- 
cause not  issued  to  a  company  authorized 
by  the  statute  to  receive  them;  and,  2d, 
tnat  they  were  illegal  and  void  because  is-, 
sued  in  excess  of  the  amount  of  ten  per 
centum  of  the  assessed  valuation  of  the 
taxable  property  in  said  precinct.  The 
answer  of  the  defendant,  in  addition  to  the 
matter  stricken  out,  contains  the  follow- 
ing: 'Defendant  has  no  knowledge  as  to 
whether  the  plaintiff  is  a  bona  fide  holder 
of  said  bonds,  or  any  part  thereof,  or 
whether  he  purchased  them  before  due  or 
paid  any  value  therefor,  or  purchased 
them  at  all,  and,  therefore,  for  the  pur- 
pose of  raising  the  issue  and  procuring 
the  proof  thereon  by  compulsory  process, 
defendant  denies  the  allegations  of  the 
petition  on  that  subject,  and  also  denies 
each  and  every  allegation  contained  in 
said  petition,  except  such  as  it  has  herein 
expressly  admitted  in  this  answer.'  This 
clause  in  the  answer  remained  and 
formed  the  issue  which  was  tried.  It  is  a 
general  denial  of  each  and  every  allegation 
of  the  petition,  as  no  allegation  of  the  pe- 
tition was  otherwise  admitted  in  the  an- 
swer. It  therefore  put  the  plaintiflF  upon 
proof  of  every  fact  necessary  to  consti- 
tute the  cause  of  action  set  out  in  his  pe- 
tition, and  embraced  a  denial  of  the 
legality  and  validity  of  the  bonds,  and  the 
lawfulness  of  their  issue  and  delivery.  It 
required  the  plaintiff  to  show  by  compe- 
tent proof  that  he  was  the  owner  of  the 
coupons  sued  on,  taken  from  bonds  in 
accordance  with  law,  and  delivered  to  a 
fact  executed  by  the  defendant,  issued  in 


party  competent  to  receive  the  title.  It 
permitted  proof  on  the  part  of  the  defend- 
ant of  every  fact  which  tended  to  estab- 
lish that  the  bonds  were  illegal  and  void. 
It  follows,  therefore,  that  every  defense 
which  was  open  to  the  defendant  under 
that  portion  of  the  answer  stricken  out 
was  equally  open  to  it  under  the  answer 
as  it  stood  at  the  trial.  The  plaintiff  ob- 
tained no  advaatage,  and  the  defendant 
suffered  no  detriment,  by  the  ruling  of 
the  court  requiring  that  portion  of  the 
answer  to  be  stricken  out.  The  action  of 
the  court  in  granting  the  motion  did  not, 
therefore,  prejudice  the  defendant." 
Nemaha  County  v.  Frank,  120  U.  S.  41, 
30  L.  Ed,  584. 

Pleas  settinpr  up  nothing  not  available 
under  general  issue. — "It  must  be  admitted 
that  the  pleas  interposed  by  the  defendant 
in  the  court  below  were  inartistically 
framed;  that  they  were  argumentative,  and 
that  they  set  up  nothing  which  could  not 
have  been  taken  advantage  of,  for  '.vhat 
it  was  worth,  under  the  general  issue. 
They  might  have  been  stricken  from  the 
record  on  motion,  or  if  special  demurrers 
were  allowable  in  that  circuit,  they  would 
have  been  condemned,  had  the  plaintiff  so 
demurred."  Pendleton  County  v.  \my, 
13  Wall.  297,  20  L.   Ed.  579. 

Striking  notice  of  special  matter  to  be 
given  in  evidence  under  general  issue*— 
In  United  States  v.  Stone,  106  U.  S.  525, 
27  L.  Ed.  163,  in  which  the  strikinj?  nut 
the  notice  of  the  special  matter  to  be 
given  in  evidence  under  the  pica  of  nil 
debet,  was  alleged  as  error,  the  cotirtsaid: 
"It  was  proper  to  strike  it  out,  because  it 
was  matter  which  denied  the  plaintiff's 
whole  cause  of  action  which,  consequently, 
it  was  bound  to  meet  with  its  own  evi- 
dence in  the  first  instance,  and  which, 
therefore,  the  defendants  traversed  by  the 
plea  of  nil  debet,  and  the  plea  denying  the 
alleged  breach  of  the  condition  of  the 
bond.  Any  evidence  which  would  have 
been  competent  under  the  notice  would 
have  been  equally  so  without  it;  and,  in 
point  of  fact,  all  the  evidence  offered  on 
the  part  of  the  defendants,  which  was 
competent  under  the  notice,  was  admitted, 
under  the  pleas." 

62.  Sham  or  inconsistent  pleas. — Grand 
Chute  V,  Winegar,  15  Wall.  355,  356,  21 
L.  Ed.  170. 

"The  allowance  of  double  pleas  and  de- 
fenses is  not  a  matter  of  absolute  right, 
but  of  discretion  in  the  court,  and  *  ♦  ♦ 
the  courts  constantly  exercise  their  dis- 
cretion in  controlling  this  privilege  by  dis- 
allowing  sham    or     inconsistent     pleas." 
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on  motion.^^  Where  a  defense  is  by  way  of  traverse,  it  is  not  error  to  strike 
out  so  much  thereof  as  is  not  responsive  to  the  allegations  of  the  petition.®^ 
It  has  been  held  by  the  United  States  supreme  court  that  a  motion  to  strike 
out  a  plea  is  an  unscientific  and  unprofessional  mode  of  raising  and  deciding 
a  pure  issue  of  law,  notwithstanding  the  practice  in  some  of  the  territorial 
courts,  and  that  this  should  always  be  done,  when  it  can,  by  a  demurrer,  which 
is  the  recognized  and  appropriate  mode  in  the  common  law,  or  by  exception, 
which  amounts  to  the  same  thing  in  the  civil  law,  as  it  is  applied  to  answers 
in  chancery  practice.*^ 

As  to  reviewability  of  orders  on  motion  to  strike  out  pleadings,  see 
the  title  Appeal  and  Error,  vol.  1,  pp.  958,  1001. 

Striking  Out  Pleadings  as  Reversible  Error.— See  the  title  Appeal  and 
Error,  vol.  2,  p.  338. 

3.  Motion  to  Make  More  Definite  and  Certain. — ^In  Oeneral. — In  the 
codes  of  some  of  the  states,  it  is  expressly  provided  that  where  one  or  more 
denials  or  allegations,  contained  in  a  pleading,  are  so  indefinite  or  tfncertain  that 
the  precise  meaning  or  application  thereof  is  not  apparent,  the  court  may  re- 
quire the  pleading  to  be  made  definite  and  certain  by  amendment.®*  The 
objection  that  a  denial  is  indefinite  or  uncertain,  must  be  taken  by  a  motion, 
made  before  trial,®*^  and  cannot  be  availed  of  by  excluding  evidence  at  the 
trial.«« 

Reviewability  of  Order  on  Motion.— See  the  title  Appeal  and  Error,  vol. 

1,  p.  1001. 

4.  Motion  to  Compel  Election  between  Inconsistent  Pleas. — Where 
two  pleas  in  bar  are  inconsistent  in  their  averment^  with  each  other,  the  plain- 
tiff may  by  motion,  compel  the  defendant  to  elect  by  which  he  will  abide.*® 

5.  Motion  to  Compel  Separate  Statement  oi^  Causes  oi^  Action. — See 
post,  "Separate  Statement  and  Numbering  of  Causes  of  Action,"  XII,  A,  2, 
b,  (3),  (c). 

6.  Defects  as  Grounds  for  Objection  to  Introduction  of  Evidence. — As 
to  the  rule  that  objections  for  indefiniteness  and  uncertainty  must  be  taken  by 
motion,  and  cannot  be  availed  of  by  excluding  evidence  at  trial,  see  ante,  "Mo- 
tion to  Make  More  Definite  and  Certain,"  VII,  A,  3. 

7.  Defects  as  Grounds  for  Arrest  of  Judgment. — See  the  title  Judgments 
AND  Decrees,  vol.  7,  p.  595. 

8.  Defects  as  Grounds  for  Judgment  Non  Obstante  Veredicto. — See  the 
title  Judgments  and  Decrees,  vol.  7,  p.  571. 

9.  Objections  in  Appellate  Court. — See  the  title  Appeal  and  Error,  vol. 

2,  pp.  113,  337,  378. 

B.  Waiver  of  Objections. — Bight  to  Waive. — The  rule  as  to  certainty  in 

Grand  Chute   v,  Winegar,   15   Wall.   355,  65.   Motion  to  strike  not  proper  method 

21  L.  Ed.  170.                         ,  of  raising  pure  issue  of    law. — Bates     v. 

One  plea  in  bar  is  not  waived  by  the  ex-  Clark,  95  U.  S.  204,  24  L.  Ed.  471,     See 

istence  of  another  plea  in  bar,  though  the  the  title  DEMURRERS,  vol.  6,  p.  293. 

tnro  may   be   inconsistent   in    their   aver-  66.    Right  of  court  to  require  pleading 

ments  with  each  other.     The  remedy  of  to  be  made  definite  and  certain. — Burley  v. 

the  plaintiff  in   such  case  is  not  by  de-  German-American  Bank,  111  U.  S.  216,  28 

murrer,  but  by  motion  to  strike  out  one  L.  Ed.  406.    And  see  Fuller  v.  Clafiin,  93  " 

of  the  pleas,  or  to  compel  the  defendant  U.  S.  14,  23  L.  Ed.  785. 

to  elect  by  which  he  will  abide.     Noonan  67.   Objection  by  motion  before  trial. — 

V.  Bradley,  9  Wall.  394,  19  L.  Ed.  757.  Burley    v.    German-American    Bank,    111 

es.    Fnvolous  pleas.— United   States   v.  U.  S.  216,  28  L.  Ed.  406.    And  see  Fuller 

Dashiel,  4  Wall.  182,  18  L.  Ed.  319.  v,  Claflin,  93  U.  S:  14,  23  L.  Ed.  785. 

Where  a  plea  is  clearly  frivolous  on  the  68.  Objection  not  available  by  exdud- 
face  of  it,  that  is  a  good  ground  for  set-  ing  evidence  at  trial. — Burley  v.  German- 
ting  it  aside.  See-  Eberly  v,  Moore,  24  American  Bank,.  Ill  U.  S.  216,  28  L.  Ed. 
How.  147,  16   L.   Ed.  612.  406. 

64.  Matter  not  responsive  to  allegations  69.   Motion  to  compel  election  between 

of  petition Hart  v.  United  States,  95  U.  inconsistent   pleas    in     bar. — Noonan     v, 

S.  316,  24  L.  Ed.  479.  Bradley,  9  Wall.  394,  19  L.  Ed.  757. 
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pleadings  is  framed  for  the  benefit  of  the  parties,  and  may  be  waived  by  themJ^ 
Waiver  by  Pleading  to  Merits'. — It  is  well  settled    that   defects   of   sub- 
stance only  are  open  to  a  party  who  has  pleaded  to  the  merits,  or  to  one  who 
has  replied  to  an  antecedent  pleading  J  ^ 

0.  Defects  Cured  by  Verdict. — See  the  titles  Amendments,  vol.  1,  p.  308; 
Appeai.  and  Error,  vol.  2,  p.  378. 

Vni.  Amendment  of  Pleadings. 

See  the  title  Amendments,  vol.  1,  p.  290,  et  seq. 

IX.  Supplemental  Pleadings. 

As  to  supplemental  bills,  see  the  title  Equity,  vol.  5,  p.  856,  and  cross  refer- 
ences there  found.  As  to  supplemental  answers,  see  the  titles  Ejectment,  voL 
5,  p.  709;  Equity,  vol,  5,  p.  863. 

X.  Repleader. 

In  Oeneral. — Judgment  of  repleader  is  allowed  by  the  court  to  do  justice 
between  the  parties  where  the  defect  is  in  the  form  or  manner  of  stating  the 
right,  and  the  issue  joined  is  on  an  immaterial  point,  so  that  it  cannot  tell  for 
whom  to  give  judgment."^ ^  ^  repleader  is  little  more  in  substance  than  per- 
mitting an  amendment.'^^ 

Discretion  of  Court  as  to  Awarding  Repleader. — When  to  a  declaration 
two  special  pleas  are  interposed,  each  setting  up  substantially  the  same  de- 
fense, and  by  the  replication  to  one  issue  is  joined  on  the  merits,  and  by  the 
replication  to  the  other  an  immaterial  issue  is  formed,  and  upon  the  trial  all 
the  issues  are  found  for  the  plaintiff,  it  is  a  matter  of  discretion  in  the  court 
whether  to  arrest  the  judgment  for  the  verdict  on  the  immaterial  issue  and 
award  a  repleader,  with  which  the  supreme  court  will  not  interfere.*^* 

Reversal  and  Bemand  as  Substitute  for  Directing  Repleader.— As 
to  the  practice  of  the  supreme  court  of  the  United  States  to  reverse  the  judg- 
ment and  remand  the  cause  for  further  proceedings  instead  of  directing  amend- 
ments or  repleaders,  see  the  title  Mandate  and  Proceedings  Thereon,  vol.  8, 
p.  97. 

XI.    Profert  and  Oyer. 

See  the  title  Profert  and  Oyer. 

Xn.  Particular  Pleadings. 

A.  Declaration,  Petition  or  Complaint — 1.  Declaration  at  Common 
Law — a.  Definition  and  Purpose. — Definition. — The  word  declaration,  as  a 
word  of  art  in  the  law,  is  generally  used  to  signify  the  plea  by  which  a  plaintiff 
in  a  suit  at  law  sets  out  his  cause  pf  action,  as  the  word  complaint  is  in  the 
same  sense,  the  technical  name  of  a  bill  in  chanceryJ^ 

The  office  of  a  declaration  is  to  state  the  essential  facts  on  which  the  lia- 
bility of  the  defendant  in  the  action  depends.*^® 

b.    Form,  Requisites  and  Sufficiency — (1)    Inducement, — The  inducement  is 

70.  Waiver  of  requirement  of  certainty      Ed.  907,  in  which  case  will  be  found  a  dis- 
►  in  pleadings. — Minor  v.  Mechanics'  Bank,      cussion  of  the  common-law  practice  as  to 

1  Pet.  46,  7  L.  Ed.  47.  awarding  repleader. 

71.  Waiver  of  formal  defects  by  plead-  74.  Discretion  of  court  as  to  awarding 
ing  to  merits,  etc. — Hudson  Canal  Co.  v.  repleader. — Erskine  v.  Hohnbach,  14  Wall. 
Pennsylvania  Coal  Co.,  8  Wall.  276,  19  L.  613,  20  L.  Ed.  745. 

Ed.  349.  75.    Declaration  defined— Per  Miller,  J., 

As  to  effect  of  pleading  the  general  is-  in   United   States  v.  Ambrose,   108  U.  S. 

sue,  see  post,  "General  Issue,"  XII,  E,  2,  336,  27  L.  Ed.  746. 

d,  (2),  (a).  As  to  the  necessity  for  filing  a  new  dec- 

72.  When  repleader  proper. — Bouv.  L.  laration  on  the  transfer  of  the  case  from  a 
Diet.,  title  RepLeader.     Garland  v.   Davis,  state  court  to  a  federal  court,  see  the  title 
4  How.  131,  11   L.   Ed.  907;    Erskine     v.  REMOVAL  OF  CAUSES. 
Hohnbach,  14  Wall.  613,  20  L.  Ed.  745.  76.    Office   of   declaration.--Alabaraa  v. 

78.   Garland  v.  Davis,  4  How.  131,  11  L.      Burr,  115  U.  S.  413,  29  L.  Ed.  435. 
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that  portion  of  the  declaration  which  is  brought  forward  by  way  of  explanatory 
introduction  to  the  main  allegations^''^  The  office  of  an  inducement  being  ex- 
planatory, does  not,  in  general,  require  exact  certainty  J®  Matter  which  is  un- 
necessarily stated  by  way  of  inducement  may  well  be  rejected  as  surplusage^* 

(2)  Statement  of  Facts  Constituting  Cause  of  Action — (a)  Necessity, — It  is 
a  general  rule  in  pleading,  that  where  any  fact  is  necessary  to  be  proved  at  the 
trial,  in  order  to  sustain  the  plaintiff's  right  of  recovery,  the  declaration  must 
contain  an  averment  substantially  of  such  fact,  in  order  to  let  in  the  proof.®^ 
The  declaration  need  not,  however,  contain  any  averment  which  it  is  not  nec- 
essary to  prove.®^ 

(b)  Manner  and  Sufficiency. — In  accordance  with  the  rules  as  to  the  neces- 
sity, manner  and  sufficiency  of  stating  facts  in  pleadings  generally ,®2  ^  declara- 
tion should  state  the  ultimate  facts  to  be  proven,  and  not  matters  of  evidence,®^ 
and  should  state  facts  and  not  conclusions  of  law  merely.^^     So,  also,  in  ac- 


77.  Inducement  defined. — Black's  Law 
Diet.,  title  Inducement.  And  see  The 
City  V.  Lamson,  9  Wall.  477,  19  L.  Ed. 
725. 

78.  Exact  certainty  not  essential  in  in^ 
ducement. — ^The  City  v.  Lamson,  9  Wall. 
477,  19  L.  Ed.  725. 

"Thus,  says  Mr.  Chitty,  when  an  agree- 
ment with  a  third  person  is  stated  only 
as  an  inducement  to  the  defendant's  prom- 
ise, which  is  the  principal  cause  of  action, 
it  is  considered,  in  general,  sufficient  to 
state  such  agreement  without  certainty  of 
name,  place,  or  person."  The  City  v. 
Lamson,  9  Wall.  477,  19  L.  Ed.  725. 

A  holder  of  coupons  which  have  been 
cut  off  from  the  bond  to  which  they  were 
originally  attached,  may  bring  suit  on 
them,  if  they  represent  interest  already 
due,  notwithstanding  he  be  no  longer 
holder  of  the  bond  to  which  they  be- 
longed. He  need  not,  if  he  declares  prop- 
erly, produce  the  bond.  In  suing  on  the 
coupons  in  such  case  it  is  proper  enough 
to  recite  the  bonds  in  such  general  way 
as  explains  and  brings  into  view  the  re- 
lation which  the  coupons  originally  held 
to  the  bonds,  and  in  some  respects  still 
hold.  The  suit  does  not  bv  such  recital — 
that  i^  to  say,  by  one  in  tne  nature  of  in- 
ducement and  by  way  of  preamble  only — 
become 'a  suit  upon  the  bond.  It  is  still 
a  suit  on  the  coupons.  The  City  v.  Lam- 
son, 9  WalL  477,  19  L.  Ed.  725. 

79.  Rejection,  as  surplusage,  of  matteif 
unnecessarily  stated. — The  City  v.  Lam- 
son, 9  Wall.  477,  19  L.  Ed.  725.  See  ante, 
"Surplusage,"  IV.  C,  7. 

80.  General  rule  as  to  facts  necessary 
to  be  proved. — United  States  Bank  v. 
Smith,  11  Wheat.  171,  6  L.  Ed.  443.  And 
see  ante,  "Definition  and  Purpose,"  XII, 
A,  1,  a. 

SI.  Pacts  unnecessary  to  be  proven 
need  not  be  averred — United  States  Bank 
V.  Smith,  11  Wheat,  171,  6  L.  Ed.  443. 

82.  See  ante,  "Statement  of  Facts  Con- 
stituting Cause  of  Action  or  Ground  of 
Defense,"  IV,  C. 

83.  Ultimate  facts  and  not  matters  of 
evidence  to  be  stated.-^McAl lister  v. 
Kuhn,  96  U.  S.  87,  24  L.   Ed.  615. 

9  U  S  Enc— 28 


A  declaration  in  an  action  for  the 
wrongful  conversion  of  the  shares  of  the 
capital  stock  of  a  corporation  is  sufficient 
for  the  purposes  of  pleading,  if  it  states 
the  ultimate  fact  to  be  proven.  The  cir- 
cumstances which  tend  to  prove  that  fact 
can  be  used  for  the  purposes  of  evidence; 
but  they  have  no  place  in  the  pleadings. 
McAllister  v.  Kuhn,  96  U.  S.  87,  24  L. 
Ed.  615. 

An  averment  in  a  declaration  that  the 
defendants  had  made  and  delivered  to  the 
plaintiffs  their  promissory  notes,  implies 
that  the  instruments  were  at  the  time  in 
the  form  and  condition  required  by  law. 
Campbell  v.  Wilcox,  10  Wall.  421,  19  L. 
Ed.  973. 

"If  a  stamp  were  essential  to  the  validity 
of  paper  of  this  kind,  the  averment  in  the 
declaration  that  the  defendants  had  made 
and  delivered  to  the  plaintiff  their  prom- 
issory notes,  would  imply  that  the  instru- 
ments were  at  the  time  in  the  form  and 
condition  required  by  law.  It  has  been 
held  that  in  a  declaration  upon  a  contract, 
some  memorandum  of  which,  under  the 
statute  of  frauds,  must  be  in- writing,  a 
compliance  with  the  requisition  of  the 
statute  is  implied  in  the  averment  that  the 
contract  was  made,  and  that  such  compli- 
ance need  not  be  specifically  stated,  al- 
though it  must  be  proved  if  denied  by  the 
defendant.  So  in  this  case  the  existence 
of  a  stamp  upon  the  notes,  as  in  the  case 
stated,  the  existence  of  a  writing,  is  a 
matter  of  evidence  and  not  of  pleading." 
Campbell  v.  Wilcox,  10  Wall.  421,  19  L. 
Ed.   973. 

84. '  Should  state  facts  and  not  con- 
clusions of  law. — An  averment,  in  a  dec- 
laration, that  certain  bonds  held  by  the 
plaintiff  were  executed  pursuant  to  the 
laws  of  the  state,  is  but  a  statement  of  a 
conclusion  of  law,  which  is  not  admitted 
by  demurrer.  Such  declaration  is  fatally 
defective  for  not  stating  the  facts  neces- 
sary to  enable  the  court  to  judge  for  it- 
self whether  that  conclusion  of  law  has 
any  foundation  in  fact.  Hopper  v.  Cov- 
ington, 118  U.  S.  148,  30  L.   Ed.  190. 

In  Alabama  v.  Burr,  115  U.  S.  413,  29 
L.  Ed.  435,  it  was  held  that  the  allegation 
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cordance  with  the  general  rule,  a  declaration  will  be  held  sufficient  whidi  pleads 
facts  according  to  their  legal  effect.^^ 

Effect  of  Averment  in  Replication  as  Curing  Defective  Declaration. 
— See  post,  "Eifect  as  Aiding  Defective  Declaration,"  XII,  G,  5,  b. 

(c)  Nece\ss%ty  for  Filing  with  Declaration  Copy  of  Instrument  Sued  on. — 
In  some  jurisdictions  it  is  required  by  statute  that  a  copy  of  the  written  instru- 
ment on  which  the  action  is  founded  shall  be  filed  with  the  declaration,  and  it  con- 
stitutes part  of  the  pleadings  in  the  case.®* 

(3)  Conclusion, — As  to  the  effect  of  the  statute  of  jeofails  as  curing  the 
omission  of  formal  conclusions  to  the  counts  in  a  declaration,  see  the  title 
Amendments,  vol.  1,  p.  310. 

c.  Amendment. — See  the  title  Amendments,  vol.  1,  p.  298,  et  seq. 

d.  Filing. — The  declaration  must  certainly  be  filed  before  trial.  When  the 
plaintiff  accepts  a  plea,  it  is  an  engagement  that  this  shall  be  done;  and  a 
waiver  by  the  defendant  of  any  advantage  from  the  omission.®^  In  some  ju- 
risdictions it  is  provided  by  law  that  the  plaintiff  must  file  his  declaration  at  the 
next  succeeding  rule  day,  after  the  defendant  shall  have  entered  his  appear- 
ance,8®  or  that  the  defendant  may  rule  him  to  do  so,  which  if  he  fails  to  do,  he 
shall  be  nonsuit.®*  It  has  been  held  however,  that  such  law  applies  to  a  single 
defendant,  or,  if  there  be  more,  to  the  appearance  of  all  the  defendants,  and 
that  the  plaintiff  is  not  bound  to  declare,  until  all  the  defendants  have  appeared, 
or  the  suit  be  abated  as  to  such  as  have  not  appeared.®^ 

2.  Declaration,  Petition  or  Complaint  under  Codes  and  Practice  Acts 
— ^a.  In  General. — It  is  a  usual  provision  of  the  codes  and  practice  acts  of  the 
various  states  that  every  civil  action  shall  be  commenced  by  filing  a  petition  or 
complaint.®^ 

b.  Form,  Requisites  and  Sufficiency — (1)  Designation  of  Court  and  County 
Where  Action  Brought. — A  complaint  or  petition  under  codes  and  practice  acts 
should  contain  the  name  of  the  court  and  county  in  which  the  action  is  brought.*^ 

(2)  Names  and  Capacity  of  Parties. — Should  Contain  Names  of  Parties. 
— The  complaint  or  petition  should  contain  the  names  of  the  parties,  plaintiff 


in  the  declaration  that  the  loss  arose  from 
the  fraud  was  only  a  conclusion  of  law. 
If  the  facts  from  which  the  conclusion  is 
drawn  are  not  sufficient  to  show  that  in 
law  the  loss  was  attributable  to  the  fraud, 
the  declaration  is  bad. 

86.  Sufficient  to  plead  facts  according 
to  legal  effect.— Struthers  v.  Drexel,  122 
U.  S.  487,  30  L.  Ed.  1216,  in  which  a  dec- 
laration was  held  sufficient  which  set 
forth  the  contract  according  to  its  legal 
effect.  See,  also,  the  title  CONTRACTS, 
vol.  4,  p.  594. 

An  allegation  that  a  party  made,  ac- 
cepted, indorsed  or  delivered  a  bill  of  ex- 
change, is  sufficient,  although  the  defend- 
ant did  not  do  either  of  those  acts  him- 
self; provided  he  authorized  the  doing  of 
them.  Bank  v.  Guttschlick,  14  Pet.  19, 
10   L.   Ed.  335. 

86.  Necessity  for  filing  copy  of  instru- 
ment sued  on. — Nauvoo  v.  Ritter,  97  U. 
S.  389,  24  L.  Ed.  1050.  See  the  title 
COUPONS,  vol.  4,  p.  857. 

87.  Declaration  must  be  filed  before 
trial.— Wenn  v.  Adams,  2  Dall.  156,  1  L. 
Ed.  329. 

88.  Filing  at  next  succeeding  rule  day. 
—Barton  v.  Petit,  7  Cranch  194,  3  L.  Ed. 
313,  stating  this  to  be  the  law  in  Virginia. 

88.   Procedure  where  declaration  not  so 


filed.— Barton   v.    Petit,   7   Cranch   194,  3 
L.  Ed.  313. 

80.  Necessity  for  appearance  of  all  de- 
fendants, etc. — Barton  v.  Petit,  7  Cranch 
194,  3  L.  Ed.  313. 

81.  Petition  or  complaint  as  institution 
of  action. — Ely  v.  New  Mexico,  etc.,  R. 
Co.,  129  U.  S.  291,  32  L.  Ed.  688;  Robert- 
son V.  Perkins,  129  U.  S.  233,  32  L:  Ed. 
686;  Parley's  Park  Silver  Min.  Co.  v.  Kerr, 
130  U.  S.  256.  32  L.  Ed.  906;  Glenn  v. 
Sumner,  132  U.  S.  152,  33  L.  Ed.  301; 
Brown  v.  Rank,  132  U.  S.  216,  33  L.  Ed. 
340;  Roberts  v.  Lewis,  144  U.  S.  653,  36 
L.  Ed.  679;  In  re  Connaway,  178  U.  S. 
421,  44  L.  Ed.  1134;  Hardy  v.  Johnson,  1 
Wall.  371,  17  L.  Ed.  502;  Rey  v.  Simpson, 
22  How.  341,  16  L.  Ed.  260.  See,  gen- 
erally, the  title  ACTIONS,  vol.  1,  p.  111. 

82.  Name  of  court  and  county  in  which 
action  brought. — Roberts  v.  Lewis,  144  U. 
S.  653,  36  L.  Ed.  579. 

Manner  of  addressing  complaint  seek- 
ing equitable  relief. — By  subdivision  4  of 
§  76  of  the  Code  of  Washington  Terri- 
tory, it  was  provided  that  "when  the  re- 
lief sought  is  of  an  equitable  nature,  the 
complaint  shall  be  addressed  to  the  judge 
of  the  district  in  which  the  action  is 
brought."  Brown  v.  Rank,  132  U.  S.  216, 
33  L.  Ed.  340. 
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and  defendant.®^ 

Allegations  as  to  Capacity  of  Parties. — In  some  jurisdictions  it  is  ex- 
pressly provided  that  where  the  plaintiff  sues  or  the  defendant  is  held  in  any 
other  than  an  individual  capacity,  the  plaintiff  need  not  state  the  facts  consti- 
tuting such  capacity  or  relation,  but  may  aver  generally,  or  as  a  conclusion  of 
law,  such  capacity  or  relation.®* 

(3)  Statement  of  Facts  Constituting  Coii^e  of  Action — (a)  Necessity, — 
The  declaration,  petition  or  complaint  must  contain  a  statement  of  the  facts 
constituting  the  cause  of  action.®* 

(b)  Manner  and  Sufficiency. — ^In  Oeneral. — Many,  if  not  all,  of  the  codes  and 
practice  acts,  contain  provisions  to  the  effect  that  the  statement  of  facts  con- 
stituting the  cause  of  action  shall  be  expressed  in  plain,  ordinary  and  concise 
language,*^  without  repetition,®*^  and  in  such  a  manner  as  to  enable  a  person  of 
common  understanding  to  know  what  is  intended.®® 

Statement  of  Ultimate  Facts. — ^As  in  the  case  of  pleadings  generally,  it 
will  be  sufficient  for  the  petition  or  complaint  to  set  out  the  ultimate  facts.®® 

(c)  Separate  Statement  and  Numbering  of  Causes  of  Action. — Separate 
Statement. — In  the  codes  of  some  states  it  is  expressly  provided  that  when 
the  petition  or  complaint  contains  more  than  one  cause  of  action,  they  shall  be 
separately  stated.^  Such  separate  statement  can  be  compelled  by  motion  to 
that  end  in  the  court  below,^  but  if  the  objection  is  not  thus  raised,  it  will  be 
held  to  have  been  waived.* 


93.  Names  of  parties. — Roberts  v.  I/ewis, 
144  U.  S.  653,  36  L.  Ed.  579. 

M.  Sufficiency  of  general  averment  of 
capacity  or  relation. — By  §  2716  of  the 
Iowa  Code,  it  is  provided  that  "a  plaintiff 
suing  as  a  corporation,  partnership,  ex- 
ecutor, guardian,  or  in  any  other  way  im- 
plying corporate,  partnership,  representa- 
tive, or  other  than  individual  capacity, 
need  not  state  the  facts  constituting  such 
capacity  or  relation,  but  may  aver  gen- 
erally, or  as  a  legal  conclusion,  such  ca- 
pacity or  relation;  and  where  a  defendant 
is  held  in  such  capacity  or  relation,  a  plain- 
tiff may  aver  such  capacity  or  relation 
in  the  same  general  way."  Halferty  v. 
Wilmering,  112  U.  S.  713,  28  L.  Ed.  858. 

95.  Statement  of  facts  constituting 
cause  of  action^ — Ely  v.  New  Mexico,  etc., 
R.  Co.,  129  U.  S.  291,  32  L.  Ed.  688;  Rob- 
ertson V.  Perkins,  129  U.  S.  233,  32  L.  Ed. 
686;  Parle/s  Park  Silver  Min.  Co.  v.  Kerr, 
130  U.  S.  256,  32  If.  Ed.  906;  Glenn  v. 
Sumner,  132  U.  S.  152,  33  L.  Ed.  301 ;  Rob- 
erts V.  Lewis,  144  U.  S.  653,  36  L.  Ed.  579; 
Ankeny  v.  Clark,  148  U.  S.  345,  37  1,.  Ed. 
475;  Rey  v.  Simpson,  22  How.  341,  16  L. 
Ed.  260;  Hardy  v.  Johnson,  1  Wall.  371, 
17  L.  Ed.  502;  Basey  v.  Gallagher,  20  Wall. 
670.  22  L.   Ed.  452. 

96.  Statement  in  plain,  ordinary  and 
concise  language. — Rey  v.  Simpson,  22 
How.  341,  16  L.  Ed.  260;  Hardy  v.  John- 
son, 1  Wall.  371,  17  L.  Ed.  502;  Basey  v. 
Gallagher,  20  Wall.  670,  22  L.  Ed.  452; 
Ely  V.  New  Mexico,  etc.,  R.  Co.,  129  U.  S. 
291,  32  L.  Ed.  686;  Robertson  v.  Perkins, 
129  U.  S.  233,  32  I,.  Ed.  686;  Glenn  v. 
Sumner,  132  U.  S.  152,  33  L.  Ed.  301. 
And  see  Parley's  Park  Silver  Min.  Co.  v. 
Kerr,  130  U.  S.  256,  32  L.  Ed.  906. 

97.  Rey  v.  Simpson,  22  How.  341,  16  L. 
Ed.  260. 


©8.  Rey  v.  Simpson,  22  How.  341,  16  L- 
Ed.  260. 

99.  Statement  of  ultimate  facts. — Ely  v. 
New  Mexico,  etc.,  R.  Co.,  129  U.  S.  291, 
32  L.  Ed.  688;  Parley's  Park  Silver  Min. 
Co.  V.  Kerr,  130  U.  S.  256,  32  L.  Ed.  906. 
See  ante,  "Facts  and  Not  Evidence  to  Be 
Pleaded,"  IV,  C,  1,  a,  (2). 

"The  complaint  in  the  present  case,  in 
compliance  with  the  requirements  of  the 
practice  act  of  Utah  Territory,  states  in 
concise  language  the  two  ultimate  facts, 
upon  which  the  claim  for  relief  depends, 
that  the  plaintiff  is  in  possession  of  the 
property,  and  that  the  defendant  claims 
an  interest  or  an  estate  therein  adverse  to 
him.  These  are  sufficient  to  require  the 
nature  and  character  of  the  adverse  claim 
on  the  part  of  the  defendant  to  be  set  up, 
inquired  into,  and  judicially  determined, 
and  the  question  of  title  finally  settled." 
Parley's  Park  Silver  Min.  Co.  v.  Kerr, 
130  U.  S.  256,  32  L.  Ed.  906. 

Manner  of  pleading  performance  of  con* 
dition  precedent. — By  §  2715  of  the  Iowa 
code,  it  is  provided  that,  "in  pleading  the 
performance  of  conditions  precedent  in  a 
contract,  it  is  not  necessary  to  state  the 
facts  constituting  such  performance,  but 
the  party  may  state,  generally,  that  he  duly 
performed  all  the  conditions  on  his  part. 
Halferty  v.  Wilmering,  112  U.  S.  713,  28 
L.   Ed.  858. 

1.  Separate  statement  of  causes  of  ac- 
tion.— Shepherd  v.  Baltimore,  etc.,  R.  Co., 
130  U.  S.  426,  32  L.  Ed.  970,  citing  Civil 
Code  of  Ohio,  §§  80,  81,  86. 

2.  Motion  to  compel  separate  state- 
ment.— Shepherd  v.  Baltimore,  etc.,  R.  Co., 
130  U.  S.  426,  32  L.  Ed.  970. 

8.  Waiver  of  objection. — Shepherd  v, 
Baltimore,  etc.,  R.  Co.,  130  U.  S.  426,  32 
L.   Ed.  970. 


Digitized  by 


Google 


436  PLEADING. 

Numbering  Material  Allegations. — The  codes  of  some  states  contain  a 
further  requirement  that  each  material  allegation  in  the  complaint  or  petition 
shall  be  distinctly  numbered.** 

(4)  Demand  for  Relief, — The  declaration,  petition  or  complaint,  must,  in  ad- 
dition to  stating  the  facts  constituting  the  cause  of  action,  contain  a  demand  of 
the  relief  to  which  the  party  supposes  himself  entitled.^ 

(5)  Verification, — In  Oeneral. — As  to  the  requirement  that  petitions  and 
complaints  shall  be  verified,  the  manner  and  sufficiency  of  verification,  etc.,  see 
ante,  "Verification,"  IV,  F. 

Verification  as  Essential  to  Operation  of  Pleading  as  an  Admission. 
— See  post,  "Admissions  in  Pleadings,  and  Pleadings  as  Evidence,"  XVI. 
c.   Amendment, — See  the  title  Amendments,  vol.  1,  p.  298,  et  seq. 
B.    Bill  in  Equity.— See  the  title  Equity,  vol.  5,  p.  843. 
0.    Cross'  Bills. — See  the  title  Cross  Bills,  vol.  5,  p.  133. 

D.  Demurrer. — See  the  title  Demurrers,  vol.  5,  p.  293. 

E.  Plea — 1.  In  Equity. — See  the  title  Equity,  vol.  5,  p.  858,  et  seq. 

2.  At  Common  Law — a.  Office  of  Plea, — ^The  office  of  a  plea  is  to  state  on 
the  record  the  answer  of  the  defendant  to  the  allegations  of  the  plaintiff.^  A 
plea,  as  will  be  seen,  is  intended  to  set  out  facts,"^  differing  therein  from  a  de- 
murrer which  is  intended  to  raise  questions  of  law.®  • 

b.  Classification  of  Pleas, — Dilatory  and  Peremptory. — Pleas  are  classi- 
fied, according  to  their  purpose,  into  dilatory  pleas  or  pleas  in  abatement,  which 
go  to  abate  the  plaintiff's  action;  that  is,  to  suspend  or  put  it  off  for  the  pres- 
ent,® but  do  not  necessarily  dispute  the  validity  of  the  rights  which  are  made  the 
subject  of  the  suit,^*>  and  pleas  in  bar,  which  go  to  bar  the  plaintiff's  action, 
that  is,  to  defeat  it  absolutely  and  entirely. ^^ 

Traverses  and  Special  Pleds. — Pleas  in  bar  are,  in  turn,  divided  into 
traverses  or  denials,  and  pleas  in  confession  and  avoidance,  or  special  pleas. ^^ 

Pleas  Puis  Darrein  Continuance. — See  the  title  Abatement,  Revival  and 
Survival,  vol.  1,  p.  38. 

c.  Rules  Applicable  to  Pleas  Generally — (1)  Filing 'and  Withdrawing  Pleas, 
— Power  of  Court  to  Regulate  Time  and  Manner  of  Filing. — The  right 
of  a  court  to  prescribe  rules  to  regulate  the  time  and  manner  of  filing  pleas  is 
beyond  question,  if  they  are  reasonable,  and  such  rules  are  indispensable  to  the 
dispatch  of  business  and  the  orderly  administration  of  justice. ^^ 

Effect  of  Failure  to  Plead  at  Proper  Time. — It  is  a  rule  at  common  law 
that  if  a  party  can  pfead  a  fact,  material  to  his  defense,  and  omits  to  do  it,  at 

4.  Numbering  of  material  allegations. —  pleas   to   the  jurisdiction,    see    the     title 
Glenn  v.  Sumner,  132  U.  S.  152,  33  L.  Ed.  ABATEMENT,    REVIVAL  AND   SUR- 
301,  citing  North  Carolina  Code  of  Civil  VIVAL,  vol.   1,  p.  30,  et  seq. 
Procedure,  §  ?3.                                           ,  11.     picas   in   bar.— Black's    Law   Diet., 

5.  Demand  for  rebef.— Roberts  v.  Lewis,  title  Plea  in  Bar;  United  States  v.  Linn.  1 
144  U.  S.  653,  36  L.  Ed.  579;  Ely  v.  New  How.  104,  11  L.  Ed.  64;  Insurance  Co.  v, 
Mexico,  etc.,  R.  Co.,  129  U.  S.  291,  32  L.  Lewis,  97  U.  S.  682,  24  L.  Ed.  1114.  And 
Ed.  688;  Hardy  v.  Johnson,  1  Wall.  371,  see  Noonan  v.  Bradley,  9  Wall.  394,  19  L. 
17  L.   Ed.  502.  Ed.   757. 

TT^'    ^9?9''^wPpH~i^'^^^U^^^  12-    I>i^«o^  into  traverses  and  special 

How.  282    14  L  Ed   422;  United  States  j;  pieas.-See  post,  "General  Issue,"  XIT,  E, 

Girault,   11   How.  22,  13   L.   Ed.   587.     See  g     ,     .^.     .<     «o„p^:„i  pi^aQ "  XTT    V    o 

post,  "Must  Be  Complete  Answer  to  Dec-  h'  ?9WM      '     t^pecial  Pleas,     XII,  E,  .. 

laration,"  XII,  E,  2,  c,  (3),  (a).  '  }P'n     I,                     -w    ^ 

7.  See  post,  "Manner  and  Sufficiency  of  13.  Court  may  prescribe  tmie  and  man- 
Alleging  Matters  Relied  on  by  Way  of  ri*"",,®'  filmg.—Packet  Co.  t/.  Sickles,  19 
Defense,"  XII,  E,  2,  c,  (3),  (b).  Wall.  611    22  L.  Ed.  203      See    generally, 

8.  See  the  title  DEMURRERS,  vol.  5,  the  title  RULES  OF  COURT. 

p.  297.  It  is  within  the   judicial  discretion   ol 

9.  Dilatory  pleas  or  pleas  in  abatement,  every  court,  on  good  cause  shown,  to  set 
— Black's  Law  Diet.,  title  Pleas  in  Abate-  aside  a  default  in  filing  pleadings  on  a 
ment.  statutory  rule  day,  and  allow  the  omission 

10.  For  a  full  treatment  of  dilatory  to  be  s'^pplied.  Railroad  Co.  v,  Koontz, 
pleas,  embracing  pleas  in  abatement,  and      104  U.  S.  5,  26  L.  Ed.  643. 
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the  proper  time,  he  can  never  avail  himself  of  it  afterwards.^"* 

Discretion  of  Court  as  to  Allowing  Filing  of  Additional  Pleas. — ^The 
granting  or  refusal  of  leave  to  file  an  additional  plea,  or  to  amend  one  already 
filed,  is  discretionary  with  the  court  below,^*  and  is  not  reviewable  by  the  ap- 
pellate court,  except  in  a  case  of  gross  abuse  of  discretion.^* 

Order  of  Filing  Pleas  in  Abatement  and  Pleas  in  Bar. — As  to  the  rule 
that  pleas  in  abatement  must  be  filed  at  an  early  stage  of  the  proceedings,  and 
not  in  connection  with  or  after  pleas  in  bar,  see  the  title  Abatement,  Revivai. 
AND  Survival,  vol.  1,  p.  33. 

As  to  withdrawing  pleas  in  bar,  and  pleading  in  abatement,  see  the 
title  Abatement,  Revival  and  Survival,  vol.  1,  p.  33. 

Withdrawal  of  Plea  as  Withdrawing  Appearance. — See  the  title  Ap- 
pearances, vol.  2,  p.  458. 

(2)  Right  to  Plead  Several  Matters — (a)  In  General, — Under  the  modern 
practice,  it  would  seem  that,  in  general,  a  defendant  may,  in  different  pleas, 
state  as  many  separate  and  independent  grounds  of  defense  as  he  may  be  ad- 
vised is  material.^^  In  some  jurisdictions,  however,  it  seems  that  the  allowance 
of  double  pleas  and  defenses  is  not  a  matter  of  absolute  right,  but  of  discretion 
in  the  court,  and  that  the  courts  constantly  exercise  their  discretion  in  con- 
trolling this  privilege  by  disallowing  inconsistent  pleas,^^  and  in  others,  incon- 
sistent or  contradictory  pleas  are  forbidden. i®  Where  the  law  authorizes  a 
defendant  to  plead  several  pleas,  he  may  use  each  plea  in  his  defense,  and  the 


14.  Waiver  by  failure  to  plead  at  i>rop€r 
time. — Penhallow  v,  Doane,  3  Dall.  54,  1 
L.  Ed.  607. 

As  to  the  rule  that  no  relief  will  be 
granted  in  equity  against  a  judgment  at 
law,  see  the  title  JUDGMENTS  AND 
DECREES,  vol.  7,  pp.  629,  633. 

As  to  the  rule  that  a  judgment  is  con- 
clusive in  a  suit  on  the  same  cause  of  ac- 
tion, as  to  all  matters  which  might  have 
been  properly  put  in  issue  in  the  former 
action,  see  the  title  RES  ADJUDICATA. 

15.  Discretionary  with  court  to  allon^ 
filing  of  additional  pleas,  etc. — Gormley 
V.  Bunyan,  138  U.  S.  623,  34  L.  Ed.  1086; 
Chapman  v.  Barney,  129  U.  S.  677,  32  L. 
Ed.  800;  Mandeville  v.  Wilson,  5  Cranch 
15,  3  L.  Ed.  23;  Marine  Ins.  Co.  v.  Hodg- 
son, 6  Cranch  206,  3  L.  Ed.  200. 

16.  Exercise  of  discretion  not  review- 
able in  appellate  courts — See  the  title  AP- 
PEAL AND  ERROR,  vol.  1,  p.  1001. 

17.  Right  to  plead  several  matters. — 
Haldeman  v.  United  States,  91  U.  S.  584, 
23  L.  Ed.  433;  Glenn  v.  Sumner,  132  U.  S. 
152,  33  L.  Ed.  301. 

**I£  a  defendant  pleads  several  pleas  in 
bar,  either  of  which  is  defense  to  the  whole 
action,  and  one  be  found  in  his  favor,  he 
is  entitled  to  judgment."  Harris  v.  Wall, 
7  How.  693,  12  L.  Ed.  875. 

According  to  the  laws  of  Virginia,  the 
defendant  has  the  right  to  plead  as  many 
several  matters,  whether  of  law  or.  fact, 
as  he  may  deem  necessary  for  his  defense. 
United  States  Bank  r.  Donnally,  8  Pet. 
361,  8  L.    Ed.  974.    . 

In  United  States  Bank  v,  Donnally,  8 
Pet  361,  8  L.  Ed.  974,  the  defendant,  in 
accordance  with  his  rights  under  the  laws 
of  Virginia,  pleaded  nil  debet  to  the  first 
three  counts  of  the  declaration  (on  which 
issue  was  joined),  and  the  statute  of  limi- 


tations of  Virginia  to  the  same  count. 

18.  Discretion  of  court  to  disallow  in* 
consistent  pleas.— Grand  Chute  v.  Wine- 
gar,  15  Wall.  355,  21  L.  Ed.  170. 

Effect  of  inconsistent  pleas  in  bar. — One 
plea  in  bar  is  not  waived  by  the  existence 
of  another  plea  in  bar,  though  the  two 
may  be  inconsistent  in  their  averments 
with  each  other.  The  remedy  of  the 
plaintiff  in  such  cases,  is,  as  has  been 
seen,  to  strike  out  one  of  the  pleas,  or  to 
compel  the  defendant  to  elect  by  which 
he  will  abide.  See  ante,  "Motion  to  Strike 
Out,"  VII,  A,  2. 

19.  The  rule  which  prevails  in  Louisi- 
ana on  the  subject  of  general  and  special 
pleas,  as  declared  in  the  decisions  of  her 
courts,  is  that  they  may  be  presented  to- 
gether, if  consistent  with  each  other.,  In- 
consistent or  contradictory  pleas  alone  are 
forbidden.  Andrews  v.  Hensler,  6  Wall. 
254,  18  L.   Ed.  737. 

Under  the'  code  of  Louisiana,  which  al- 
lows general  and  special  pleas  to  be 
pleaded  together,  if  consistent  with  each 
other,  an  amended  answer  or  plea  on  a 
redhibitory  action  for  diseased  and  use- 
less slaves  bought  at  auction,  that  the  auc- 
tioneer, who  sold  the  slaves  for  the  de- 
fendant, declared  at  his  request  at  the 
time,  that  they  must  be  examined  by  the 
physician  of  the  purchaser  previous  to 
their  delivery,  but  that  the  plaintiff  was  in 
such  haste  to  obtain  possession  of  the 
slaves  purchased,  that  he  removed  them 
without  examination,  before  the  act  of 
sale  was  passed,  is  not  contradictory  of 
or  inconsistent  with  a  general  denial  of 
an  allegation  that  the  slaves  were  at  the 
time  of  sale  afflicted  with  various  maladies 
that  were  known  to  the  defendant,  from 
which  some  of  them  had  since  died,  and 
the   others   had   been    rendered     useless. 


Digitized  by 


Google 


438 


PLEADING, 


admissions  unavoidably  contained  in  one  cannot  be  used  against  him  in  another.** 

(b)  Right  to  Plead  and  Demur  at  the  Same  Timie. — See  the  title  Demurrers, 
vol.  5,  p.  306. 

(c)  Right  to  Plead  in  Abatement  and  Bar  at  Same  Time. — See  the  tide 
Abatement,  Revival  and  Survival,  vol.  1,  pp.  33,  39. 

(3)  Requisites  and  Sufficiency  of  Pleas  to  the  Action — (a)  Must  Be  Com- 
plete Answer  to  Declaration, — ^In  Oeneral. — The  plea  must  be  an  answer  to  any 
case  which  may  be  legally  established  under  the  declaration.^!  A  plea  which 
contains  neither  a  denial  of  the  facts  alleged  in  the  declaration  nor  matter  in 
confession  and  avoidance,  is  bad.22  The  plea  must  not  only  be  adapted  to  the 
nature  and  form  of  the  action,  but  must  also  be  conformable  to  the  count 23 

As  to  the  method  of  taking  advantage  of  failure  to  answer  entire 
declaration  or  count,  see  post,  "Objections  to  Plea,"  XII,  E,  2,  c,  (4). 

(b)  Manner  and  Sufficiency  of  Alleging  Matters  Relied  on  by  Way  of  De- 
/^n^^.— Application  of  Oeneral  Bules  as  to  Distinct,  Positive,  Definite 
and  Certain  Allegations. — In  accordance  with  the  general  rules  of  pleading 
already  laid  down,^*  the  allegations  in  a  plea,  of  the  facts  relied  on  by  way  of 
defense  must  be  distinct,^^  direct  and  positive,^®  and  not  argumentative,^^  and 
must  be  definite  and  certain.^s  With  regard  to  the  degree  of  certainty  required 
in  pleas  in  bar,  it  would  seem  that  if,  by  rational  intendment,  they  meet  the  cause 
of  action,  or,  in  the  phrase  of  the  old  writers,  they  are  certain  to  a  general  in- 
tent, they  are  sufficient.^® 


Such  amended  answer  only  specified  a  par- 
ticular fact  in  aid  of  the  general  denial. 
Andrews  v,  Hensler,  6  Wall.  254,  18  L. 
Ed.  737. 

90.  Admissions  in  one  plea  not  avail- 
able against  defendant  in  another. — Glenn 
V.  Sumner,  132  U.  S.  152,  33  L.  Ed.  301. 

21.  Plea  must  be  complete  answer  to 
declaration. — Lyon  v,  Bertram,  20  How. 
149,  15  L.  Ed.  847.  And  see  United  States 
V,  Dashiel,  4  Wall.  182,  18  L.  Ed.  319; 
Simonton  v.  Winter,  5  Pet.  141,  8  L. 
Ed.  75. 

Where  a  plea  in  answer  is  but  notice 
of  special  matter  by  way  of  abatement  of 
the  amount  claimed  and  so  goes  to  but 
part  of  the  cause  of  action,  it  cannot  be 
relied  on  as  a  plea  in  bar.  United  States 
V.  Dashiel,  4  Wall.  182,  18  L.  Ed.  319. 

As  to  striking  out  from  traverse  mat- 
ters not  responsive  to  allegations^  see 
ante,  "Motion  to  Strike  Out,"  VII,  A,  2. 

82.  Plea  must  deny  or  confess  and 
avoid — Pumpelly  v.  Green  Bay  Co.,  13 
Wall.  166,  20  L.   Ed.  557. 

Where  a  declaration  charges  a  defend- 
ant with  overflowing  the  plaintiff's  land 
by  raising  the  water  in  the  lake,  a  plea 
containing  neither  a  denial  of  what  is  al- 
leged nor  authority  for  doing  it  is  bad. 
Pumpelly  v.  Green  Bay  Co.,  13  Wall.  166, 
20  L.  Ed,  557. 

28.  Plea  must  be  adapted  to  action  and 
conform  to  count — Simonton  v.  Winter, 
5  Pet  141,  8  ly.  Ed.  75. 

24.  See  ante,  "Manner  and  Sufficiency," 
IV,  C,  2. 

25.  Pacts  must  be  alleged  with  distinct- 
ness.—McGuire  V,  Gerstley,  204  U.  S.  489, 
51   L.   Ed.  581. 

26.  Must  be  direct  and  positive — 
United  States  v,  Bradley,  10  Pet.  343,  9 
L.  Ed.  448. 


27. .  Must  not  be  argumentative.— United 
States  V.  Bradley,  10  Pet,  343,  9  L.  Ed. 
448;  Minor  v.  Mechanics'  Bank,  1  Pet  46, 
7  L.  Ed.  47;  Gelston  v.  Hoyt,  3  Wheat 
246,  4  L.  Ed.  381.  And  see  Pendleton 
County  V,  Amy,  13  Wall.  297,  20  L.  Ed 
579. 

Argumentative  traverse  held  good  on 
general  demurrer. — On  suit  upon  the 
coupons  of  railroad  bonds  payable,  both 
bonds  and  coupons,  by  their  terms,  to  the 
bearer — ^the  declaration  alleging  the  plain- 
tiff to  be  owner,  holder,  and  bearer  of  the 
coupons — a  plea  that  the  plaintiff  was  not, 
either  at  the  time  when  the  declaration  or 
when  the  plea  was  filed,  the  owner, 
holder,  or  bearer,  is  a  traverse  of  a  ma- 
terial allegation,  of  the  declaration,  and 
though  faulty  as  argumentative,  must,  on 
general  demurrer,  be  held  good.  Pendle- 
ton County  V,  Amy,  13  Wall.  297,  20  L. 
Ed.  579.  See  the  title  MUNICIPAL, 
COUNTY,  STATE  AND  FEDERAL 
SECURITIES,  vol.  8,  p.  650. 

28.  Must  be  definite  and  certain — ^Wise 
V.  Allis,  9  Wall.  737,  19  L.  Ed,  784;  Minor 
V,  Mechanics'  Bank,  1  Pet.  46,  7  L.  Ed.  47. 

"The  object  of  the  rule  in  regard  to  par- 
ticularitjr  or  certainty  necessary  in  pleas 
and  notices)  is  undoubtedly  to  enable  the 
other  party  to  make  such  answer  or  re- 
sponse to  the  matter  set  up  in  the  plea  or 
notice,  either  by  way  of  pleading  or  of 
evidence,  or  such  cross-examination  of 
the  witness  of  the  party  setting  up  the 
plea  or  notice  as  the  facts  of  his  case 
may  enable  him  to  do."  Wise  v,  Allis,  9 
Wall.  737,  739,  19  L.   Ed.  784. 

39.  Degree  of  certainty  requinte.— 
Withers  v.  Greene,  9  How.  213,  13  L.  Ed. 
109. 

"The  degree  of  particularity  or  cer- 
tainty necessary  in  pleas  and  notices  is  an 
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Must  Allege  Facts  and  Not  Conclusions  of  Law. — A  plea  must  allege 
facts  and  not  conclusions  of  law.^® 
Must  Not  Anticipate  Evidence  in  Support  of  Plaintiff's  Allegation. — 

The  office  of  a  plea  is,  as  has  been  seen,  to  state  in  the  record  the  answer  of  the 
defendant  to  the  allegations  of  the  plaintiff ,3  ^  but  not  to  the  evidence  by  which 
the  defendant  conjectures  the  plaintiff  will  endeavor  to  support  those  allega- 
tions.*^ 

Sufficiency  of  Pleading  Facts  According  to  Legal  Effect. — As  has  al- 
ready been  seen,  it  is  a  general  rule  that  facts  may  be  pleaded  according  to  their 
legal  effect,  without  setting  forth  the  particulars  that  led  to  it,^^  and  necessary 
circumstances  implied  by  law  need  not  be  expressed  in  the  plea.^* 

As  to  construction  of  pleas  in  bar,  see  ante,  "Interpretation  and  Con- 
struction of  Pleadings,"  VI. 

(c)  Conclusion, — Test  as  to  Proper  Conclusion. — A  plea  in  bar  should 
conclude  to  the  country  where  it  takes  issue,^**  as  in  the  case  of  a  general 
traverse.^®  When,  however,  the  plea  sets  up  new  matter  in  avoidance,  it  should 
conclude  with  a  verification.^^  A  defective  conclusion  of  a  plea  in  bar,  being 
matter  of  form,  must  be  pointed  out  by  a  special  demurrer .^^  Such  irregularity 
is  cured  by  trial  and  verdict,  and  is  not  available  for  the  first  time  in  the  appel- 
late court.8» 

Prayer  for  Judgment  Not  Essential  to  Validity. — It  would  seem  that  the 


ever-recurring  question  in  judicial  pro- 
ceedings, and  can  never  be  effectually  dis- 
posed of  so  long  as  new  and  varying  cir- 
cumstances may  present  the  question  in 
new  aspects.  The  object  of  the  rule  is 
undoubtedly  to  enable  the  other  party  to 
make  such  answer  or  response  to  the  mat- 
ter set  up  in  the  plea  or  notice,  either  by 
way  of  pleading  or  of  evidence,  or  such 
cross-examination  of  the  witness  of  the 
party  setting  up  the  plea  or  notice  as  the 
facts  of  his  case  may  enable  him  to  do. 
In  other  words,  to  apprise  him  fairly  of 
what  he  may  expect  to  meet  under  the 
plea  or  notice."  Wise  v.  Allis,  9  Wall. 
737,  19  L.  Ed.  7&4.  * 

30.  Pacts  and  not  conclusions  of  law  to 
be  aUeged. — ^Alexander  v.  Bryan,  110  U. 
S.  414,  28  L.  Ed.  195;  Pumpelly  v.  Green 
Bay  Co.,  13  Wall.  166,  20  L.  Ed.  557. 

Where  a  plea  relies  on  a  statute  au- 
thority, as  a  defense,  it  must  allege  the 
facts  which  it  asserts  to  be  so  authorized, 
and  cannot  plead  generally  that  it  com- 
plied with  the  statute.  Hence  a  plea  is 
bad  which  states  that  defendant  raised 
the  water  in  a  lake  no  higher  than  the 
statute  authorized,  when  the  statute  for- 
bade the  water  being  raised  above  its  or- 
dinary level.  Pumpelly  v.  Green  Bay  Co., 
13  Wall.  166,  20  L.  Ed.  557. 

81.  See  ante,  "Office  of  Plea,"  XII,  E, 
2,  a. 

88.  Must  not  anticipate  evidence  in  sup- 
port of  plaintiff's  allegations. — Christy  v, 
Scott,  4  How.  282,  14  Ed.   422. 

"The  defendants  answer,  that  the  evi- 
dence which  the  receiver  has  furnished  the 
plaintiffs  of  this  indebtedness  is  false  and 
fabricated;  and  that  no  part  of  the  sum  in 
question  was  ever  collected  or  received 
by  him;  thereby  placing  the  defense  upon 
the  assumption  of  a  fact  or  facts  which 
may  or.  may  not  be  material  in  the  case. 


and  upon  which  the  plaintiffs  may  or  may 
not  rely  in  making  out  the  indebtedness. 
A  defendant  has  no  right  to  anticipate  or 
undertake  to  control  by  his  pleadings  the 
nature  or  character  of  the  proof  upon 
which  his  adversary  may  think  proper  to 
rely  in  support  of  his  cause  of  action,  nor 
to  ground  his  defense  upon  any  such 
proof.  He  must  deal  with  the  facts  as 
they  are  set  forth  in  the  declaration;  and 
not  with  the  supposed  or  presumed  evi- 
dence of  them."  United  States  v.  Girault, 
11  How.  22,  13  L.  Ed.  587. 

A  plea  cannot  be  sustained,  which  rests 
for  its  validity  upon  a  supposed  state  of 
facts  which  may  not  exist.  Lyon  v,  Ber- 
tram, 20  How.  149,  15  L.  Ed.  847. 

88.  SufBciencv  of  pleading  facts  accord- 
ing to  legal  effect.---See  ante,  "Pleadinj? 
Facts  According  to  Legal  Effect,"  IV,  C, 
2,  a,  (3). 

84.  Circumstances  implied  by  law  need 
not  be  expressed — Sullivan  v.  Iron  Silver 
Min.  Co.,  109  U.  S.  550;  27  L.  Ed.  1028. 

85.  When  conclusion  to  country  proper. 
—United  States  v.  Girault,  11  How.  22, 
13  L.  Ed.  587;  Laber  v.  Cooper,  7  Wall. 
565,  19  L.  Ed.  151. 

86.  See  dissenting  opinion  of  Curtis,  J., 
in  Scott  V.  Sandford,  19  How.  393,  568,  15 
L.  Ed.  691. 

87.  When  plea  should  conclude  witfa 
verification. — United  States  v,  Linn,  1 
How.  104,  11  L.  Ed.  64. 

88.  Defect  available  only  by  special  de- 
murrer.—United  States  V.  Girault,  11  How. 
22,  13  L.  Ed.  587;  Laber  v.  Cooper,  7  Wall 
565,  19  L.  Ed.  151.  See  the  title  DEMUR- 
RERS, vol.  5,  p.  296. 

89.  Objection  not  available  for  first 
time  in  appellate  court. — Laber  v.  Cooper, 
7  Wall.  565,  19  L.  Ed.  151.  See  the  titles 
AMENDMENTS,  vol.  1,  p.  310;  APPEAL 
AND  ERROR,  vol.  2,  p.  378. 
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prayer  for  judgment  or  conclusion  of  pleas  in  bar,  is  not  considered  as  essential 
to  their  validity,^^  and  that  the  court  will  give  that  judgment  which,  upon  the 
whole  record,  appears  to  be  the  proper  judgment,  though  not  prayed  for  by  the 
party  .4  i 

(4)  Objections  to  Plea, — Generally,  as  to  the  manner  of  raising,  waiv- 
ing and  curing  objections  to  pleading,  see  ante,  ''Raising,  Waiving  and 
Curing  Objections  to  Pleadings,"  VIL 

Where  Plea  Answers  Only  Part  of  Declaration  or  Count. — It  is  a  settled 
rule  in  pleading,  that  wherever  a  plea  in  its  commencement  professes  to  re- 
spond to  the  entire  declaration  or  count,  and  is  in  substance  and  reality  an 
answer  to  part  only  of  such  declaration  or  count,  the  plea  is  bad,  and  the  defect 
may  be  availed  of  upon  demurrer .'*i*  If  a  plea  professes  in  the  commencement 
to  answer  only  part  of  the  declaration  or  count,  and  is  in  truth  and  substance  a 
response  to  such  part  alone,  the  plaintiff  should  not  demur,  because  the  residue 
of  the  count  or  declaration  is  unanswered,  but  should  take  judgment  for  that 
residue  by  nil  dicit,  as  by  demurring  he  would  operate  a  discontinuance  of  the 
entire  cause.*^ 

Defects  of  form  in  pleas  are  to  be  taken  advantage  of  by  special  demurrer.*^ 

(5)  Effect  of  Plea  as  Aiding  Defects  in  Declaration, — A  defective  declaration 
may  be  aided  at  common  law  by  the  plea.***  Thus,  in  an  action  of  trespass  for 
taking  goods,  not  stating  them  to  be  the  property  of  the  plaintiff,  this  defect  will 
be  aided,  if  the  defendant,  by  his  plea  admits  the  plaintiff's  property*®  So, 
where  several  acts  are  to  be  performed  by  the  plaintiff,  as  a  condition  precedent, 
and  he  does  not  aver  performance  of  all,  if  it  appear  by  the  plea  that  the  act 
omitted  to  be  stated  was,  in  fact,  performed,  the  defect  is  cured.*® 


40.  Prayer  for  judgment  not  essential 
to  validity  of  plea. — Withers  v.  Greene,  9 
How.  213,  13  L.  Ed.  109. 

41.  Court  will  give  proper  judgment 
upon  whole  record. — Withers  v,  Greene,  9 
How.  213,  13  L.  Ed.  109. 

"Thus  it  is  stated  by  Chitty,  vol.  1,  p. 
558,  speaking  of  pleas  in  bar,  'that  this 
prayer,  before  the  recent  rule'  (alluding 
to  the  rules  of  pleading  adopted  in  Eng- 
land in  the  4th  of  William  IV),  'ought 
properly  to  have  corresponded  with,  and 
been  \  founded  upon,  the  commencement 
of  the  plea,  and  the  effect  of  the  matter 
contained  in  the  body  of  it;'  but,  continues 
this  author,  'as  the  court  would  ex  officio 
give  judgment  in  favor  of  the  defendant 
according  to  the  substance  of  the  plea, 
without  reference  to  the  conclusion,  an 
error  with  regard  to  the  prayer  of  judg- 
ment in  the  concluding  part  of  the  plea 
was  not  material^  except  in  the  case  of 
a  plea  in  abatement.'  In  the  case  of  The 
King  V.  Shakespeare,  10  East  87,  upon  a 
demurrer  to  a  plea  in  abatement,  Lord 
Ellenborough  said:  'Praying  judgment  of 
the  indictment  means  no  more  than  pray- 
ing judgment  on  the  indictment;  and  if 
this  were  the  case  of  a  plea  in  bar,  the 
court  would  give  that  judgment  which, 
upon  the  whole  record,  appeared  to  be  the 

E roper  judgment,  though  not  prayed  for 
y  the  party.  But  in  abatement  the  court 
will  give  no  other  than  the  proper  judg- 
ment prayed  for  by  the  party,  and  with- 
out the  defendant  prays  a  particular  and 
proper  judgment  in  abatement,  the  court 
are  not  bound  to  give  the  proper  judg- 
ment  upon   the   whole   record,    as     they 


would  be  in  the  case  of  pleas  in  bar.*  In 
Attwood  V.  Davis,  1  Barn.  &  Aid.,  173,  it 
is  said  by  BayLey,  Justice,  that  'there  is  a 
distinction  between  a  plea  in  bar  and  a 
plea  in  abatement;  in  the  former,  the 
party  may  have  a  right  judgment  upon  a 
wrong  prayer,  but  not  in  the  latter.'  In 
the  case  of  Rowles  v.  Lusty,  4  Bingh.  428, 
upon  a  writ  of  entry,  it  was  ruled,  that 
the  prayer  for  judgment  for  the  messuages 
and  land  in  the  count  did  not  vitiate  the 
plea,  notwithstanding  the  commencement 
of  the  plea  applied  only  to  the  messuages 
and  parcel  of  the  land.  And  in  this  last 
case.  The  King  v.  Shakespeare  and  Att- 
wood V,  Davis  are  cited  as  authority." 
Withers  v.  Greene,  9  How.  213,  13  L. 
Ed.  109. 

41a.  When  defect  available  upon  demur- 
rer.— Hogan  V,  Ross,  13  How.  173,  14  L. 
Ed.  100.  See  the  title  DEMURRERS, 
vol.  5,  p.  302. 

42.  Judgment  by  nil  dicit  where  plea 
pvofeeses  to,  and  dioes  respond  to  part 
only  of  declaration  or  count — Hogan  v. 
Ross,  13  How.  173,  14  L.  Ed.  100.  See  the 
titles  DEMURRERS,  vol.  5,  p.  302; 
JUDGMENTS  AND  DECREES,  vol.  7, 
p.  559. 

43.  Defects  of  form  ground  for  spedal 
demurrer.— See  the  title  DEMURRERS, 
vol.  5,  p.  302. 

44.  Plea  as  aiding  defects  in  declara- 
tion.— ^United  States  v.  Morris,  10  Wheat. 
246,  6  L.  Ed.  314. 

4«.  United  States  v.  Morris,  10  Wheat. 
246,  6  L.   Ed.  314. 

46.  United  States  v.  Morris,  10  Wheat. 
246,  6  L.  Ed.  314. 
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d.  Particular  Pleas — (1)  Pleas  in  Abatement, — See  the  title  Abatement, 
Revival  and  Survival,  vol.  1,  p.  30,  et  seq. 

(2)  Pleas  in  Bar — (a)  General  Isst^ — aa.  Definition,  Nature  and  Effect  of 
Such  Pleas  Generally — (aa)  Definition  and  Nature. — The  general  issue  is  a 
plea  which  traverses  and  denies,  briefly  and  in  general  and  summary  terms,  the 
whole  declaration,  without  tendering  new  or  special  matter  j-^*^  and  pleas  amount- 
ing to  the  general  issue,  should  traverse  the  material  averments  in  the  declara- 
tion.*® 

(bb)  Operation  and  Effect, — ^Effect  as  Raising  Issue  upon  Merits. — 
The  plea  of  the  general  issue  raises  an  issue  upon  the  merits  of  the  declara- 
tion.*»  It  puts  the  plaintiff  to  prove  the  material  allegations  in  his  declaration, 
and  the  defendant  assumes  by  it  to  contest  them.*^^ 

Operation  as  Waiver  of  Objection  to  Jurisdictional  Averments,  etc. — A 
plea  of  the  general  issue  leaves  the  jurisdictional  averments  without  a  traverse.*^^ 
It  admits  not  only  the  competency  of  the  plaintiffs  to  sue,*^  but  to  sue  in  the  par- 
ticular action  which  they  bring.'^^ 

After  pleading  the  general  issue,  it  is'  too  late  to  take  advantage  of 
a  defect  in  the  writ,  or  a  variance  between  the  writ  and  declaration.^* 

bb.  Evidence  Admissible  under  Plea, — ^As  to  what  evidence  is  admissible 
under  the  plea  of  the  general  issue,  see  the  particular  forms  of  the  plea  set  out 
in  the  following  section,  and  the  cross  references  there  found. 

cc.  Forms  of  Plea  in  Particular  Actions — (aa)  Non  Assumpsit, — In  actions 
of  assumpsit  the  proper  form  of  the  general  issue  is  non  assumpsit.'^^ 

(bb)  Non  Cepit, — ^The  proper  form  of  the  general  issue  in  actions  of  re- 
plevin is  non  cepit.*^ 


47.  Definition  and  nature  of  general  is- 
sue.— Black's  Law  Diet.,  title  General  Is- 
sue. And  see  Alexander  v.  Harris,  4 
Cranch  299,  2  L.  Ed.  627. 

48.  Pleas  of  general  issue  must  traverse 
material  allegations.^ — Garland  v,  Davis,  4 
How.  131,  11  L.  Ed.  907. 

49.  Raises  issue  on  merits  of  declara- 
tion-— Philadelphia,  etc.,  R.  Co.  v,  Quigley, 

21  How.  202,  16  L.  .Ed.  73. 

Where  a  declaration  in  assumpsit  upon 
bonds  of  a  county  issued  to  a  railroad 
company,  alleges  that  the  bonds  were  is- 
sued by  the  county  in  pursuance  of  an  act 
of  legislature  named,  and  that  they  were 
purchased  by  the  plaintiffs  for  value  and 
before  any  of  them  fell  due,  a  plea  of  the 
general  issue  puts  in  issue  the  question  of 
authority  to  issue,  bona  fides  and  notice. 
Chambers  County  v,  CUws,  21  Wall.  317, 

22  L.  Ed.  517. 

50.  McKenna  v.  Fisk,  1  How.  241,  11 
Lr.  Ed.  117;  Packet  Co.  v.  Clough,  20  Wall. 
528,  22  L.  Ed.  406;  Alexander  v.  Harris,  4 
Cranch  299,  2  L.  Ed.  627. 

Ordinarily  the  general  issue  in  an  ac- 
tion of  trespass  on  the  case  imposes  upon 
the  plaintiff  the  necessity  of  proving  all 
the  material  facts  averred  in  the  declara- 
tion. Packet  Co.  v,  Clough,  20  Wall.  528, 
22  L.  Ed.  406. 

If,  in  the  action  of  ejectment,  the  de- 
fendant pleads  nothing  but  the  general  is- 
sue, and  is  found  in  possession  of  any  part 
of  the  land  demanded,  he  is  considered  as 
taking  defense  for  the  whole.  Greer  v. 
Mezes,  24  How.  268,  16  L.  Ed.  661. 

A  traverse  can  only  be  taken  on  matter 


of  fact,  and  it  is  always  inadmissible  to 
tender  an  issue  on  mere  matter  of  law. 
Clearwater  v.  Meredith,  1  Wall.  25,  17  L. 
Ed.  604. 

51.  Leaves  jurisdictional  averments  un- 
traversed. — Philadelphia,  etc.,  R.  Co.  v, 
Quigley,  21  How.  202,  16  L.  Ed.  73;  De- 
putron  V,  Young,  134  U.  S.  241,  33  L.  Ed. 
923. 

58.  Admission  of  plaintiffs'  capacity  to 
sue. — Society  for  the  Propagation  of  the 
Gospel  V.  Pawlet,  4  Pet.  480,  7  L.  Ed.  927; 
Yea  ton  v.  Lynn,  5  Pet.  224,  8  L.  Ed.  105; 
United  States  v.  Insurance  Companies,  22 
Wall.  99,  22  L.  Ed.  816. 

58.  Society  for  the  Propagation  of  the 
Gospel  V,  Pawlet,  4  Pet.  480,  7  L  Ed. 
927. 

"It  is  well  settled,  that,  in  a  suit  by  a 
corporation,  a  plea  of  the  general  issue 
admits  the  competency  of  the  plaintiff  to 
sue  as  such.  Society  for  the  Propagation 
of  the  Gospel  v.  Pawlet,  4  Pet.  480,  7  L. 
Ed.  927."  Pullman  v,  Upton,  96  U.  S. 
328,  24  L  Ed.  818, 

54.  Effect  as  vraiver  of  defects  in  the 
writ,  etc. — McKenna  v.  Fisk,  1  How.  241, 
11  L  Ed.  117. 

Generally,  as  to  the  effect  of  pleading 
in  bar  as  waiving  all  pleas,  and  the  right 
to  plead  in  abatement,  see  the  title 
ABATEMENT,  REVIVAL  AND  SUR- 
VIVAL, vol.  1,  p.  39,  et  seq. 

55.  Nonassumpsit. — See  the  titles  AS- 
SUMPSIT, vol.  2,  p.  656;  BILLS,  NOTES 
AND  CHECKS,  vol.  3,  p.  361. 

56.  Non  cepit— See  the  title  RE- 
PLEVIN. 
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(cc)  Non  Detinei, — Non  detinet  is  the  proper  form  of  the  general  issue  in 
actions  of  detinue.*^*^ 

(dd)  Nil  Debet. — ^When  Proper. — Nil  debet  is  the  proper  form  of  the  gen- 
eral issue  in  actions  of  debt  on  simple  contract;*^®  but  is  an  improper  plea  to  an 
action  of  debt  upon  a  specialty  or  deed,  where  it  is  the  foundation  of  the  ac- 
tion.«» 

Effect. — The  plea  of  nil  debet  puts  the  whole  declaration  in  issue.^^ 

(ee)  Non  Est  Factum. — ^When  Proper. — Non  est  factum  is  the  proper 
form  of  the  general  issue  in  actions  of  debt  on  bond  or  other  specialty.®^ 

Effect. — The  plea  of  non  est  factum  amounts  to  a  denial  that  the  instrument 
declared  on  was  the  defendant's  deed  at  the  time  of  action  brought.®^  j^  Js  the 
proper  plea  to  set  up  razure  of  a  deed.*® 

Conclusion. — A  plea  of  non  est  factum  rightly  concludes  to  the  country.®* 
and  so  the  plaintiff  has  no  opportunity  to  reply  specially  any  new  matter  of 
fact.    He  can  only  join  the  issue  tendered.** 

Verification. — In  some  jurisdictions  it  is  provided  by  statute  that  no  plea 
of  non  est  factum  shall  be  admitted  or  received,  unless  the  truth  thereof  shall 
be  proved  by  oath  or  affirmation,**  and  in  courts  of  states  in  which  such  statute 
exists,  a  plea  of  non  est  factum  without  the  affidavit  required,  is  demurrable.*^ 

(ff)  Not  Guilty. — ^When  Proper. — Not  guilty  is  the  proper  form  of  the 
general  issue  in  actions  of  trespass,  case  and  trover,**  and  in  criminal  prosecu- 
tions.*® 

(gg)  Nul  Tiel  Record. — ^When  Proper. — Nul  tiel  record  is  the  proper  form 
of  the  general  issue  in  an  action  of  debt  on  a  judgment.*^^ 

Nul  tiel  record  puts  in  issue  only  the  fact  of  the  existence  of  the 
record,  and  is  met  by  the  production  of  the  record  itself  valid  upon  its  face, 
or  an  exemplification  duly  authenticated  under  the  act  of  congress.''^ 

dd.    General  Issue  with  Notice  of  Special  Defense. — By  statute  in  some  ju- 


57.  Non  dctinet.--See  the  title  DET- 
INUE, vol.  6,  p.  346. 

58.  Nil  debet— See  the  titles  BONDS, 
vol.  3,  p.  431;  DEBT,  THE  ACTION  OF, 
vol.  5,  p.  209. 

59.  Improper  where  specialty  or  deed 
foundation  of  action. — Sneed  v.  Wister,  8 
Wheat.  690,  5  L.  Ed.  717. 

60.  Puts  whole  declaration  in  issue. — 
Alexander  v.  Harris,  4  Cranch  299,  2  L. 
Ed.  627. 

61.  Non  est  factum. — Black's  Law  Diet., 
title  Non  Est  Factum.  See  the  title 
BONDS,  vol.  3,  p.  431. 

62.  "On  non  est  factum,  the  present 
validity  of  the  deed  or  contract  is  in  is- 
sue; and  every  circumstance  that  goes  to 
show  that  it  is  not  the  deed  or  contract 
of  the  party,  is  provable  by  parol  evi- 
dence. It  is  of  necessity,  therefore,  that 
the  other  party  should  support  it  by  the 
same  evidence."  Speake  v.  United  States, 
9  Cranch  28,  3  L.  Ed.  645. 

Effect—Philadelphia,  etc.,  R.  Co.  v. 
Howard,  13  How.  307,  308,  14  L.  Ed.  157. 

63.  Proper  plea  to  set  up  razure  of  deed. 
—See,  grenerafly,  the  title  ALTERATION 
OF  INSTRUMENTS,  vol.  1,  p.  272. 

If  sealed  and  delivered,  and  subsequently 
altered,  or  erased  in  a  material  part,  or  if 
the  seal  was  torn  off,  before  action 
brought,  the  plea  is  supported.  Phila- 
delphia, etc.,  R.  Co,  V.  Howard,  13  How. 
307,  308,  14  L.  Ed.  157. 

64.  Concludes  to  the  country. — Phila- 


delphia, etc.,  R.  Co.  V.  Howard,  13  How. 
307,  308,  14  L.  Ed.  157. 

65.  Philadelphia,  etc.,  R.  Co.  v.  How- 
ard, 13  How.  307,  308,  14  L.  Ed.  157. 

66.  Necessity  for  verification. — Bell  v. 
Vicksburgr,  23  How.  443,  16  L.  Ed.  579. 
See  the  title  BONDS,  vol.  3,  p.  431. 

67.  Demurrer  for  want  of  verification. 
—Bell  V.  Vicksburg,  23  How.  443,  16  L 
Ed.  679.  See,  generally,  the  title  DE- 
MURRERS, vol.  5,  p.  305. 

68.  Not  guilty  proper  plea  in  trespass, 
case  and  trover. — Garland  v.  Davis,  4 
How.  131,  11  L.  Ed.  907;  United  States  v. 
Daniel,  6  How.  11,  12  L.  Ed.  323.  See  the 
titles  TRESPASS;  TROVER  AND  CON- 
VERSION. 

"Pleas  amounting  to  the  general  issue 
should  traverse  the  material  averments  in 
the  declaration,  and  when  the  action  is  one 
on  the  case  for  tort,  should  deny  the  tort 
by  pleading  *not  guilty.* "  Garland  v. 
Davis,  4  How.  131,  11  L.  Ed.  907. 

69.  In  criminal  prosecutions.— See  the 
title  CRIMINAL  LAW,  vol.  5,  p.  107,  and 
also  the  titles  relating  to  the  particular 
criminal  proceedings. 

70.  Nul  tiel  record. — See  the  titles 
FOREIGN  JUDGMENTS,  RECORDS 
AND  JUDICIAL  PROCEEDINGS,  vol 
6,  p.  366;  JUDGMENTS  AND  DE- 
CREES, vol.  7.  p.  610. 

71.  Effect— How  met— Hill  v.  Menden- 
hall,  21  Wall.  453,  22  L.  Ed.  616. 
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risdictions  it  is  provided  that  the  defendant  may  plead  the  general  issue,  and 
under  such  issue  give  any  special  matter  in  evidence  which  is  pertinent  to  the  is- 
sue, and  of  which  notice  may  be  given  in  a  prescribed  manner  and  time  to  the 
opposite  party  or  his  attorney."^  ^ 

(b)  Special  Pleas — ^aa.  General  Rules  as  to  Nature,  Propriety  and  Suffi- 
ciency.— ^Nature  and  Effect. — A  special  plea  or  plea  in  confession  and  avoid- 
ance, is  one  which,  while  admitting  expressly  or  by  implication  the  averments  in 
the  declaration,  alleges  new  facts  which  obviate  and  repel  their  legal  effectJ^ 

When  Proper. — ^As  appears  from  the  definitions  above  given,  a  special  plea 
is  proper  where  the  defendant  desires  to  avoid  the  action  by  setting  up  special 
matter  which  the  plaintiff  would  not  be  bound  to  prove  or  dispute  in  the  first 
instance  on  the  general  issueJ* 

Special  Matter  Must  Be  Such  as  to  Bar  the  Action.— Special  matter  set 
up  in  a  pUa  in  bar  of  the  action  must  be  such  that  if  true  in  point  of  fact,  it  will 
ter  the  action  and  defeat  the  plaintiff's  right  to  recover J'^ 


78.  General  issue  with  notice  of  special 
matter,  etc. — United  States  v.  Stone,  106 
U.  S.  525,  27  L.  Ed  163;  Gelston  v.  Hoytf 
3  Wheat  246,  333,  4  L.  Ed.  381;  Lincoln  v. 
Iron  Co.,  103  U.  S.  412,  26  L.  Ed.  518; 
Lyon  V,  Pollard,  20  Wall.  403,  22  L.  Ed. 
361;  Tcese  v.  Huntingdon,  23  How.  2,  16 
L.  Ed.  479;  Parks  v.  Booth,  102  U.  S.  96, 
26  L.  Ed.  54. 

Where  a  person  agreed  to  serve  in  su- 
perintending a  large  hotel  for  another,  at 
a  compensation  specified,  either  party  be- 
ing at  liberty  to  terminate  the  contract  on 
thirty  days'  notice  to  the  other,  and  the 
person  agreeing  to  superintend  was  ejected 
b^  the  other  on  less  than  thirty  days'  no- 
tice, held,  in  a  suit  for  damages  by  the 
party  thus  ejected — the  general  issue  be- 
ing pleaded  and  notice  of  special  matter 
given — ^that  the  defendant  might  prove 
that  the  party  ejected  was  unfit  to  per- 
form his  duty  by  reason  of  the  use  of 
opiates,  and  by  reason  of  unsound  men- 
tal condition.  Lyon  v.  Pollard,  20  Wall. 
403,  22   L.   Ed.  361. 

By  the  15th  section  of  the  patent  act 
of  the  4th  of  July,  1836,  the  defendant  is 
permitted  to  plead  the  general  issue  and 
give  any  special  matter  m  evidence,  pro- 
vided notice  in  writing  may  have  been 
given  to  the  plaintiff  or  his  attorney  thirty 
days  before  the  trial.  Teese  v.  Hunting- 
don, 23  How.  2,  16  L.  Ed.  479.  Sec  the 
title  PATENTS,  ante,  p.   136, 

As  to  striking  out  notice  of  special  mat- 
tcr,  where  evidence  of  such  matter  is  ad- 
missible under  the  general  issue,  see  ante, 
"Motion  to  Strike  Out,"  VII,  A,  2. 

78.  Definitions.--Bouv.  Law  Diet.,  title 
Plea.  And  see  United  States  v.  Linn,  1 
How.  104,  11  L.  Ed.  64;  Oscanyan  v.  Arms 
Co.,  103  U.  S.  261,  26  L.  Ed.  539. 

''A  plea  in  confession  and  avoidance  is 
one  which  avows  and  confesses  the  truth 
of  the  averments  of  fact  in  the  declaration, 
either  expressly  or  by  implication,  but 
then  proceeds  to  allege  new  matter  which 
tends  to  deprive  the  facts  admitted  of  their 
ordinary  legal  effect,  or  to  obviate,  neu- 
tralize, or  avoid  them."  Black's  Law  Diet., 
title  Confession  and  Avoidance. 


"The  general  rule  of  pleading  is,  that 
when  an  issue  is  properly  joined,  he  who 
asserts  the  affirmative  must  prove  it;  and 
if  the  defendant,  by  his  plea,  confesses 
and  avoids  the  count,  he  admits  the  fact 
stated  in  the  count."  Simonton  v.  Winter, 
5  Pet.  141,  8  L.  Ed.  76. 

Where  the  plea  is  payment  of  the  sums 
of  monev  demanded  in  the  declaration,  it 
will  confess  and  avoid  the  count,  and  the 
affirmative  will  rest  upon  defendant  to 
prove  payment.  Simonton  v.  Winter,  5 
Pet.  141,  8  L.  Ed.  75. 

Matter  must  be  well  pleaded  to  operate 
as  admission. — If  matter  is  not  well 
pleaded  and  is  no  answer  to  the  breach 
assigned  in  the  declaration,  it  cannot  be 
considered  an  admission  of  the  cause  of 
action  stated  in  the  declaration.  Simon- 
ton V.  Winter,  5  Pet.  141,  8  L.  Ed.  75. 

74.  When  proper. — Bouv.  Law  Diet., 
title  Plea.  And  see  Hill  v,  Mendenhall, 
21  Wall.  453,  22  L.  Ed.  616;  Oscanyan  v. 
Arms  Co.,  103  U.  S.  261,  26  L.  Ed.  539. 

Where  suit  is  brought  on  a  record 
which  shows  that  service  was  not  made  on 
the  defendant,  but  which  shows  also  that 
an  appearance  was  entered  for  him  by  an 
attorney  of  the  court,  it  is  not  allowable, 
under  a  plea  of  nul  tiel  record  only,  to 
prove  that  the  attorney  had  no  au- 
thority to  appear.  Presumptively,  an  at- 
torney of  a  court  of  record,  who  appears 
for  a  party,  has  authority  to  appear  for 
him;  and  though  the  party  for  whom  he 
has  appeared,  when  sued  on  a  record  in 
which  judgment  has  been  entered  against 
him  on  such  attorney's  appearance,  may 
prove  that  the  attorney  has  no  authority 
to  appear,  yet  he  can  do  this  only  on  a 
special  plea,  or  on  such  plea  as  under 
systems  which  do  not  follow  the  common- 
law  system  of  pleading,  is  the  equivalent 
of  such  plea.  Hill  v.  Mendenhall,  21  Wall. 
453,  22  L.  Ed.  616. 

As  to  special  pleas  in  actions  on  bills, 
notes  and  checks,  see  the  title  BILLS, 
NOTES  AND  CHECKS,  vol.  3,  p.  361. 

75.  Special  matter  must  be  such  as  to 
bar  the  action,  etc. — ^United  States  v.  Linn, 
1  How.  104,  11  L.  Ed.  64. 
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Plea  Bad  as  Amounting  to  Oeneral  Issue. — A  special  plea  which  amounts 
to  the  general  issue  is  bad/^  and  is  ground  for  special  demurrer  where  such  de- 
murrers are  allowed  ;'^'^  or  for  motion  to  strike  out  J® 

bb.  Defenses  Properly  Made  by  Special  Plea^ — (aa)  Accord  and  Satisfactiofu 
— See  the  titles  Accord  and  Satisfaction,  vol.  1,  p.  69;  Appeal  and  Error, 
vol.  2,  p.  190. 

(bb)  Autrefois,  Acquit  and  Convict. — See  the  title  Autrefois,  Acquit  and 
Convict,  vol.  2,  p.  762. 

(cc)    Former  Recovery. — See  the  title  Res  Adjudicata. 

(dd)  Justification, — ^When  Proper. — See  the  titles  False  Imprisonment, 
vol.  6,  p.  243 ;  Libel  and  Slander^  vol.  7,  p.  857 ;  Trespass. 

Form  and  Sufficiency. — Whenever  one  justifies  in  a  special  plea  an  act 
which  in  itself  constitutes  at  common  law  a  wrong,  upon  the  process,  order,  or 
authority  of  another,  he  must  set  forth  substantially  and  in  a  traversable  form 
the  process,  order,  or  authority  relied  upon,  and  no  mere  averment  of  its  legal 
effect,  without  other  statement,  will  answer.*^® 

A  plea,  alleging  a  seizure  for  a  forfeiture,  as  a  justiflcation,  should 
not  only  state  the  facts  relied  on  to  establish  the  forfeiture,  but  aver  that  thereby 
the  property  became  and  was  actually  forfeited,  and  was  seized  as  forfeited.®® 

(ee)  Ne  Ungues  Administrator, — See  the  title  Executors  and  Adminis- 
trators^ vol.  6,  p.  180. 

(ff)  Non  Damnificatus, — Non  damnificatus  is  the  proper  plea  in.  cases  of 
covenants  to  indemnify  and  save  harmless.®^ 

{gg)   Payment, — See  the  title  Payment,  ante,  p.  319. 

(hh)  Plene  Adnvimstrofint, — See  the  title  Executors  and  Administrators, 
vol.  6,  p.  173. 


76.  Special  plea  amounting  to  general 
issue  bad. — Van  Ness  v.  Forrest,  S  Cranch 
30,  3  L.  Ed.  478;  Liter  v.  Green,  2  Wheat. 
306,  4  L.  Ed.  246.  And  see  Pollak  v. 
Brush  Electric  Ass'n,  128  U.  S.  446,  32  L. 
Ed.  474. 

If  the  declaration  be  upon  a  joint  note, 
and  the  defendant  plead  that  the  note  is 
a  separate  note  or  one  of  the  defendant's, 
and  was  given  to  and  accepted  by  the 
plaintiff,  in  full  satisfaction  of  the  debt, 
this  plea  is  bad,  upon  special  demurrer, 
because  it  amounts  to  the  general  issue. 
Van  Ness  v.  Forrest,  8  Cranch  30,  3  L. 
Ed.  478. 

77.  Ground  for  special  demurrer. — Van 
Ness  V.  Forrest,  8  Cranch  30,  3  L.  Ed. 
478;  Pendleton  County  v.  Amy,  13  Wall. 
297,  20  L.  Ed.  579.  See  the  title  DE- 
MURRERS, vol.  5,  pp.  296,  298. 

78.  As  to  striking  out  pleas  amounting 
to  the  general  issue,  see  ante,  "Motion  to 
Strike  Out,''  VII,  A,  2. 

79.  Necessity  for  setting  forth  order  or 
authority  relied  upon. — Bean  v.  Beckwith, 
18  Wall.  510,  21  L.  Ed.  849.  See  the  title 
FALSE  IMPRISONMENT,  vol.  6,  p. 
243. 

Plea  held  sufficient  though  informal.^ 
In  a  suit  of  trespass  de  bonis  asportatis, 
against  C.  (a  sheriff)  and  D.  (the  plaintiff 
in  a  writ  of  attachment  executed  by  the 
said  sheriff),  a  plea  contains  all  the  aver- 
ments essential  to  a  justification  when  it 
alleges  sufficiently  that  the  chattels  men- 
tioned in  the  declaration  were  the  prop- 


erty of  B.  on  the  4th  of  May,  1867,  that  on 
the  3d  of  the  same  May  a  writ  of  attach- 
ment was  issued  out  of  the  court  of  a 
county  named  in  favor  of  D.,  directed  to 
the  sheriff  of  the  said  county,  command- 
ing him  to  attach  so  much  of  the  personal 
and  real  estate  of  said  B.  as  should  be 
sufficient  to  satisfy  a  sum  specified;  that 
on  the  said  3d  of  May,  the  said  C.  was 
sheriff  of  the  county  named;  that  on  the 
said  day  the  writ  of  attachment  was  de- 
livered to  him  to  execute;  and  that  on 
the  4th  of  said  May,  he  levied  upon  the 
said  goods  and  chattels  as  the  property 
of  the  said  B.,  by  virtue  of  the  said  writ, 
and  that  these  were  the  supposed  tres- 
passes. And  this  is  so,  even  though  the 
plea  do  not  allege  that  D.  was  a  creditor 
of  B.,  nor  that  the  attachment  was  other- 
wise regularly  issued,  nor  that  D.  did  the 
acts  complained  of  under  the  direction  of 
the  sheriff,  nor  that  the  attachment  had 
been  returned.  However  informal  such  a 
plea  may  be,  the  informality  is  not  such  as 
that,  after  a  traverse  of  its  allegations,  is- 
sue, and  trial,  it  can  be  taken  advantage 
of  on  error.  The  plaintiff  should  be  de- 
murred. Deitsch  v.  Wiggins,  15  Wall. 
539.  21  L.  Ed.  228. 

80.  Requisite  of  i>lea  alleging  seizure 
for  forfeiture  as  justification. — Gelston  v. 
Hoyt,  3  Wheat.  246,  4  L.  Ed.  381.  See  Vhe 
title  PENALTIES  AND  FORFEI- 
TURES, ante,  p.  357. 

81.  Non  danmificatus. — See  the  titles 
BONDS,  vol.  3,  p.  432;  COVENANTS, 
voL  5,  p.  19. 
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(li)    Release, — See  the  title  Rei^^ash. 

(jj)    Set-Off, — See  the  title  S^-Ofip,  Recoupment  and  Counterci^aim. 

(kk)  Statute  of  Limitations. — See  the  title  Limitation  of  Actions  and 
.\dverse  Possession,  vol.  7,  p.  900. 

(11)    Usage  and  Custom. — See  the  title  Usages  and  Customs. 

(mm)    Usury. — See  the  title  Usury. 

e.  Joini  Pleas. — If  several  defendants  join  in  pleading  in  bar,  if  the  plea  is 
bad  as  to  one  defendant  it  is  bad  as  to  all.^^ 

F.   Answer — 1.   In  Equity. — See  the  title  Equity,  vol.  5,  p.  862,  et  seq. 

2.  Under  Codes  and  Practice  Acts — a.  Nature  and  Effect. — The  answer, 
under  the  various  codes  and  practice  acts,  takes  the  place  of  all  pleas  at  common 
law,  whether  general  or  special,  in  abatement  or  to  the  merits.^s 

b.  Form,  Requisites  and  Sufficiency — (1)  General  or  Specific  Denial — (a) 
Necessity. — In  General. — It  is  the  usual  provision  in  the  codes  and  practice  acts 
of  the  various  states  that  the  answer  shall  contain  a  general  or  specific  denial 
of  each  material  allegation  of  the  complaint  or  petition,  controverted  by  the  de- 
fendant,®* or  of  any  knowledge  or  information  thereof  sufficient  to  form  a  be- 
lief.85 

Beqnirement  of  Specific  Denial. — In  some  states,  however,  a  specific  de- 
nial to  every  allegation  intended  to  be  controverted  would  seem  to  be  required.®^ 

Effect  of  Failure  to  Controvert. — It  is  a  common  provision  of  the  various 
codes  that  each  material  allegation  of  the  complaint  or  petition,  not  contro- 
verted by  the  answer,  must,  for  the  purpose  of  the  action,  be  taken  as  true.®'' 

(b)  Form  and  Sufficiency  of  Dental. — Positive  Denial  of  Each  and  Every 
Allegation. — ^According  to  the  practice  in  some  states,  a  positive  denial  in  the 
answer  of  "each  and  every  allegation"  in  the  petition  or  complaint,  puts  in  issue 
every  material  allegation  therein,  as  fully  as  if  it  had  been  specifically  and  sep- 
arately denied.®®  In  at  least  one  state  however,  it  is  specifically  provided  that 
with  regard  to  certain  allegations  in  the  complaint  or  petition,  it  shall  not  be 
sufficient  to  controvert  them  in  terms  contradictory  of  the  allegations,  but  the 
facts  relied  on  shall  be  specifically  stated.®® 

Denial  of  All  Allegations  Not  Admitted. — In  some  jurisdictions  it  has 
been  held  that  the  rule  as  to  denials  in  the  answer  is  complied  with  where  the  an- 

88.   Joint  plea  as  to  one  defendant  bad         Provision  of  §  56  of  Montana  Practice 

as  to  all. — IJnited  States  v.  Linn,  1  How.  Act  as  to  denial  of  information,  etc. — By 

104,  11  L.  Ed.  64;  Marsteller  v.  McClean,  §  56  of  the   Montana  Practice  Act,  it  is 

7  Cranch  156,  3  L.  Ed.  300.  provided  that  "in  denying  any  allegation 

"The  reason  is,  because  the  plea,  being  in  the  complaint,  not  presumptively  within 

entire,  cannot  be  good  in  part  and  bad  in  the  knowledge   of  the  defendant  it   shall 

part,   an    entire   plea   not  being   divisible,  be  sufficient  to  put  such  allegation  in  issue 

and    consequently,    if   the    matter    jointly  for  the  defendant  to  state  that,  as  to  any 

pleaded  be  insufficient  as  to  one  of  the  par-  such    allegation,   he    has    not   and   cannot 

ties,   it  is   so  in  toto."     United  States  v.  obtain  sufficient  knowledge  or  information 

Linn,  1  How.  104,  11  L.  Ed.  64.  upon  which  to  base  the  belief."    Maclay  v. 

83.  Supplants  all  pleas  at  common  law.  Sands,  94  U.  S.  586,  24  L.  Ed.  211. 

— Roberts  v.  Lewis,  144  U.  S.  653,  36  L.  86.    Necessity  for  specific  denial. — By  § 

Ed.  579.  56  of  the.  Montana  Practice  Act  it  is  pro- 

84.  General  or  specific  denial. — Burley  vided  that  "the  answer  of  the  defendant 
V.  German-American  Bank,  111  U.  S.  216,  shall  contain  a  specific  denial  to  each  alle- 
28  L.  Ed.  406;  Roberts  v.  Lewis,  144  U.  gation  in  the  complaint  intended  to  be 
S.  653,  36  L.  Ed.  579;  Robertson  v.  Per-  controverted  by  the  defendant."  Maclay 
kins,  129  U.  S.  233,  32  L.  Ed.  686;  Glenn  v.  Sands,  94  U.  S.  586,  24  L.  Ed.  211. 

V.  Sumner,  132  U.  S.  152,  33  L.  Ed.  301;  87.  Uncontroverted  material  allegations 

Hardy  v.  Johnson,  1  Wall.  371,  17  L.  Ed.  taken  as  true. — Robertson  v.  Perkins,  129 

502.  U.   S.  233,  32   L.   Ed.  686. 

85.  Denial  of  knowledge  or  information,  88.  Positive  denial  of  "each  and  every 
etc. — Burley  v.  German-American  Bank,  allegation." — Roberts  v.  Lewis,  144  U.  S. 
Ill  U.  S.  216,  28  L.  Ed.  406;  Robertson  v.  653,  36  L.  Ed.  579,  decided  under' the  Ne- 
Pcrkins,  129  U.  S.  233,  32  L.  Ed.  686;  braska  Code,  which  w,rs  modeled  after 
Glenn   v.    Sumner,   132    U.    S.    152,   33    L.  the  Code  of  New  York. 

Ed.  301.  89.  Necessity  for  specific  statement  of 
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swer  admits  certain  allegations  in  the  petition  or  complaint  and  denies  all  except 
those  expressly  admitted.*^ 

Denial  on  Information  and  Belief. — Though  when  the  facts  are  such  as 
must  presumptively  have  been  within  the  personal  knowledge  of  the  defendant, 
a  denial  upon  information  and  belief  might  perhaps  be  properly  treated  as 
evasive,®^  yet,  when  the  facts  are  not  of  this  nature,  it  would  seem  that  a  denial 
upon  information  and  belief  will  be  sufficient.®^ 

Denial  Amounting  to  Negative  Pregnant  Insufficient. — A  negative  preg- 


facts  relied  on. — Under  the  Iowa  Code  (8 
2717),  where  a  petition  in  an  action  ex 
contractu,  in  setting  out  the  cause  of  ac- 
tion alleges,  as  it  may  properly  do,  that 
"the  plaintiff  duly  performed  all  the  con- 
ditions upon  his  part  to  be  kept  and  per- 
formed," a  statement  in  the  answer  that 
the  defendant  "denies  each  and  every  al- 
legation in  said  petition,  and  the  three 
several  counts  thereof  contained  as  fully 
and  to  the  same  purpose  and  effect  as 
though  each  special  allegation  were  herein 
specifically  put  in  issue,"  is  insufficient, 
and  admits  the  performance  of  a  condition 
precedent  in  the  contract  as  to  deposit 
of  money  by  the  plaintiff.  Half^rty  v. 
Wilmering,  112  U.  S.  713,  28  L.  Ed.  858. 

So,  also,  under  §  2717  of  the  Iowa  Code, 
where  the  plaintiff  in  his  petition  alleges 
generally,  or  as  a  legal  conclusion,  the 
capacity  or  relation  of  the  plaintiff  or  de- 
fendant, it  will  not  be  sufficient  to  con- 
trovert such  allegation  in  terms  contra- 
dictory of  the  allegation,  but  the  facts 
relied  on  must  be  specifically  stated. 
Halferty  v.  Wilmering,  112  U.  S.  713,  28 
L.  Ed.  858. 

90.  Denial  of  all  allegations  not  admitted. 
— Burley  v.  German- American  Bank,  111 
U.  S.  216,  28  L.  Ed.  406;  Nemaha  County 
V.  Frank,  120  U.  S.  41,  30  L.   Ed.  584. 

In  New  York,  under  §  500  of  the  code 
of  civil  procedure,  an  answer  which  makes 
certain  statements,  and  then  denies  every 
allegation  of  the  complaint,  "except  as 
hereinbefore  stated  or  admitted,"  amounts 
to  a  sufficient  general  denial  of  all  al- 
legations of  the  complaint  not  admitted, 
to  authorize  evidence  to  be  given  to  show 
any  of  such  allegations  to  be  untrue.  An 
objection  that  such  denial  is  indefinite  or 
uncertain  must  be  taken  by  a  motion 
made,  before  trial,  to  make  the  answer 
definite  and  certain,  by  amendment,  and 
cannot  be  availed  of  by  excluding  evidence 
at  the  trial.  Burley  v.  German-American 
Bank,  111  U.  S.  216,  28  L.  Ed.  406.  See 
ante,  "Motion  to  Make  More  Definite 
and  Certain,"  VII,  A,  3. 

"It  is  well  settled,  in  New  York,  that 
a  denial  in  the  form  here  in  question  is 
proper.  The  form  is,  that  every  allegation 
is  denied  'except  as  hereinbefore  stated 
or  admitted.'  In  Youngs  v.  Kent,  46  N. 
Y.  672,  material  allegations  in  a  com- 
plaint, which,  if  controverted,  presented  an 
issue  of  fact  for  trial  were  not  expressly 
admitted,  and  were  not  alluded  to  in 
the  statement  of  special  facts  alleged  in 
the  answer,  and  it  was  held  that  they  were 


to  be  regarded  as  controverted  under  a 
denial  of  each  and  every  allegation  of  the 
complaint  not  'herein  admitted  or  stated' 
In  Allis  V,  Leonard,  46  N.  Y.  688,  fully 
reported  in  22  Albany  Law  Journal  28, 
the  same  principle  was  applied  to  an  an- 
swer which  admitted  certain  allegations 
in  a  complaint  and  denied  all  except  those 
expressly  admitted.  We  regard  it  as  the 
rule  in  New  York,  that  a  denial  such  as  is 
found  in  the  answer  in  this  case,  in  con- 
nection with  the  rest  of  the  answer,  is  a 
sufficient  denial  to  raise  an  issue  as  to 
the  plaintiffs  ownership  of  the  notes  and 
to  warrant  evidence  to  show  any  other 
ownership.  Under  such  a  denial  a  de- 
fendant has  a  right  to  prove  anything  that 
will  show  the  allegation  covered  by  the 
denial  to  be  untrue.  Wheeler  v.  Billings, 
38  N.  Y.  263;  Hier  v.  Grant,  47  N.  Y.  278; 
Greenfield  v.  Massachusetts  Mutual  Life 
Insurance  Company,  Id.  430,  437;  Weaver 
V.  Bar  den,  49  Id.  286."  Burley  v.  German- 
American  Bank,  111  U.  S.  216,  28  L.  Ed. 
406. 

91.  Such  denial  improper  as  to  facts  pre- 
sumptively within  defendant's  knowledge. 
— Maclay  v.  Sands,  94  U.  S.  586,  24  L. 
Ed.   211. 

98.  Such  denial  proper  as  to  matters  not 
presumptively  within  defendant's  personal 
knowledge. — Under  the  Civil  Practice  Act 
of  Montana,  judgment  cannot  be  entered 
against  a  defendant,  as  upon  default  for 
want  of  issues  to  be  tried,  where  there 
is  on  file  in  the  cause  an  answer,  specifi- 
cally denying,  upon  information  and  be- 
lief only,  all  the  allegations  in  the  com- 
plaint, if  it  appears  that  the  facts  in  con- 
troversy were  not  within  the  personal 
knowledge  of  the  defendant,  and  that  the 
information  upon  which  he  based  his  be- 
lief came  from  his  agents  employed  to 
transact  the  business  out  of  which  the 
litigation  arose.  Maclay  v.  Sands,  94  U. 
S.  586,  24  L.  Ed.  211. 

"The  business  of  the  defendants,  in  re- 
spect to  which  they  were  sued,  was  that 
of  common  carriers,  and  must  necessarily 
have  been  conducted  to  a  considerable 
extent  through  agents.  Under  such  cir- 
cumstances, their  knowledge  as  to  many 
of  their  transactions  would  properly  come 
from  information.  If  the  facts  had  been 
such  as  must  have  been  within  their  per- 
sonal knowledge,  a  denial  upon  informa- 
tion and  belief  might  perhaps  have  been 
properly  treated  as  evasive;  but  here  any 
presumption  of  personal  knowledge  has 
been  overcome  by  the  statements  in  the 
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nant  in  pleading  is  such  a  form  of  negative  expression  as  may  imply  or  carry 
within  it  an  affirmative  ;®3  and  a  denial  in  an  answer  which  amounts  to  a  mere 
negative  pregnant,  is  insufficient.^ 

(c)  Matters  Admissible  under  General  Denial, — Under  the  general  denial,  as 
under  the  general  issue  at  common  law,  it  would  seem  that  any  facts  are  ad- 
missible in  evidence,  which  show  that  the  plaintiff  never  had  a  valid  cause  of 
action,  as,  for  instance,  the  invalidity  of  the  contract  sued  on.®^ 

(2)  Statement  of  New  Matter  Constituting  Defense  or  Counterclaim — (a) 
Necessity. — ^In  General. — In  addition  to  the  provisions  as  to  a  general  or  spe- 


verification,  and  unless  parties  under  such 
circumstances  are  permitted  to  qualify 
their  denials,  they  will  be  compelled  to 
swear  positively  to  that  which  they  only 
believed  to  be  true  because  they  have 
information  to  that  effect.  We  do  not 
think  that  parties,  upon  a  fair  construc- 
tion of  the  statute,  are  driven  to  that  ex- 
tremity. The  denial,  when  made,  must  be 
specific;  but  it  is  none  the  less  specific 
because  based  on  information  and  belief. 
Provision  is  made  for  an  issue  by  a  formal 
denial,  where  sufficient  knowledge  or  in- 
formation upon  which  to  base  a  belief 
cannot  be  obtained.  This  implies  that,  if 
the  necessary  information  can  be  obtained, 
a  statement  must  be  made  predicated  upon 
that;  and,  if  it  is  to  be  made,  we  cannot 
see  what  harm  can  r£sult  from  adding  the 
grounds  on  which  it  is  based.  It  is  the 
same  for  all  the  purposes  of  an  issue 
whether  the  qualification  is  given  or  not, 
and  the  issue  is  the  material  thing  to  be 
attained."  Maclay  v.  Sands,  94  U.  S.  586, 
24  L.  Ed.  211. 

M.  Negative  pregnant. — Bouv.  Law 
Diet,  title  Negative  Pregnant. 

94.  Denial  by  negative  pregnant  insuffi- 
cient.—Ex  parte  Wall,  107  U.  S.  265,  27 
L  Ed.  552. 

"As,  in  urging  this  argument,  much 
stress  is  laid  upon  the  fact  that  the  peti- 
tioner, by  his  answer,  denied  the  charge 
contained  in  the  rule  to  show  cause,  it  is 
proper  to  notice  the  manner  in  which 
this  denial  was  made.  The  charge,  as  we 
have  seen,  was  specific  and  particular: 
*That  J.  B.  Wall,  an  attorney  of  this  court, 
did,  on  the  sixth  day  of  this  present 
month,  engage  in  and  with  an  unlawful, 
tumultuous,  and  riotous  gathering,  he  ad- 
vising and  encouraging  thereto,  take  from 
the  jail  of  Hillsborough  County  and  hang 
by  the  neck  until  he  was  dead,  one  John, 
otherwise  unknown,  thereby  showing  an 
utter  disregard  and  contempt  for  the  law 
and  its  provisions,'  etc.  The  denial  of 
this  charge  was  a  mere  negative  pregnant, 
amounting  only  to  a  denial  of  the  attend- 
ing circumstances  and  legal  consequences 
ascribed  to  the  act.  The  respondent  de- 
nied 'counselling,  advising,  encouraging, 
or  assisting  an  unlawful,  tumultuous,  and 
riotous  gathering  or  mob  in  taking  one 
John  from  the  jail  of  Hillsborough  County 
and  causing  his  death  by  hanging,  in  con- 
tempt and  defiance  of  the  law.'  He  was 
not  required  to   answer  under  oath,   and 


did  not  do  so.  Yet,  free  from  this  re- 
striction, he  did  not  come  out  fully  and 
fairly  and  deny  that  he  was  engaged  in 
the  transaction  at  all;  but  only  that  he  did 
not  engage  in  it  with  the  attendant  cir- 
cumstances and  legal  consequences  set 
out  in  the  charge.  Even  the  name  of  the 
victim  is  made  a  material  part  of  the  tra- 
verse. Upon  such  a  special  plea  as  this, 
we  think  the  court  was  justified  in  re- 
garding the  denial  as  unsatisfactory.  It 
was  really  equivalent  to  an  admission  of 
the  substantial  matter  of  the  charge."  Ex 
parte  Wall,  107  U.  S.  265,  27  L.  Ed.  552. 

95.  Invalidity  of  contract  sued  on. — 
'^Whatever  shows  the  invalidity  of  the 
contract,  shows  that  in  fact  no  such  con- 
tract as  alleged  ever  existed.  The  general 
denial  under  the  code  of  procedure  of  New 
York,  or  the  general  issue  at  common  law, 
is,  therefore,  sustained  by  proof  of  the  in- 
validity of  the  transaction  which  is  desig- 
nated in  the  complaint  or  declaration  as  a 
contract."  Oscanyan  v.  Arms  Co.,  103  U. 
S.  261,  26  L.  Ed.  539. 

"Whilst,  however,  at  the  common  law, 
under  the  general  issue  in  assumpsit,  it 
was  always  admissible  to  give  in  evidence 
any  matter  which  showed  that  the  plaintiff 
never  had  a  valid  cause  of  action,  in 
practice  many  other  matters  were  allowed 
under  that  plea,  such  as  went  to  the  dis- 
charge of  the  original  cause  of  action,  and 
showed  that  none  subsisted  at  the  com- 
mencement of  the  suit — such  as  payment, 
release,  accord  and  satisfaction,  and  a  for- 
mer recovery,  and  excuses  for  nonper- 
formance of  the  contract;  and  also  that  it 
had  become  impossible  or  illegal  to  per- 
form it.  1  Chitty,  Pleading,  493;  Craig  v. 
Missouri,  4  Pet.  410,  426,  7  L.  Ed.  903; 
Edson  V.  Weston,  7  Cow.  (N.  Y.)  278; 
Young  V.  Rummell,  2  Hill  (N.  Y.)  478.  It 
followed  that  there  were  many  surprises 
at  the  trial  by  defenses  which  the  plaintiff 
was  not  prepared  to  meet.  The  English 
courts,  under  the  authority  of  an  act  of 
Parliament  passed  in  the  reign  of  William 
IV,  adopted  rules  which,  to  some  extent, 
corrected  the  evils  arising  from  this 
practice  of  allowing  defenses  tinder  the 
general  issue  which  did  not  go  directly  to 
the  validity  of  the  original  cause  of  action. 
And  the  code  of  procedure  of  New  York 
did  away  entirely  with  the  practice  in  that 
state,  and  required  parties  relying  upon 
anything  which,  admitting  the  original 
existence   of  the   cause  of  action,  went  to 
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cific  denial,  the  various  codes  usually  require  the  answer  to  contain  a  statement 
of  any  new  matter  constituting  a  defense  or  counterclaim.^ 

When  Such  Statement  Proper. — Where  the  defendant  relies  upon  any- 
thing which,  admitting  the  original  existence  of  the  cause  of  action,  goes  to  show- 
its  discharge,  such  as  a  release,®"^  payment,^®  or  other  matter,  he  is  required  to 
plead  it  specially,  in  order  that  the  plaintiff  may  be  apprised  of  the  grounds  of 
defense  to  the  action.^® 

(b)  Right  to  Plead  Several  Defenses. — Under  the  codes  and  practice  acts,  the 
defendant  may  set  forth  by  his  answer  as  many  defenses  and  counterclaims  as  he 
may  have.^  When  a  general  denial  is  pleaded  in  connection  with  a  special  de- 
fense of  new  matter,  or  two  inconsistent  defenses  are  set  up,  the  admissions  in 
the  one  cannot  be  used  to  destroy  the  effect  of  the  other.^ 

(c)  Form  and  Sufficiency  of  Statement, — The  statement  of  new  matter  in  the 
answer  should  be  in  ordinary  and  concise  language,  without  repetition.' 

c.  Verification. — See  ante,  "Verification,"  IV,  F. 

d.  Objections  to  Aftsu^er. — Demurrer. — Where  an  answer  is  of  such  a 
character  as  to  present  no  issuable  questions  of  fact  going  to  the  merits  of  the 
suit,  it  is  properly  demurred  to.* 

Motion  to  Strike  Out  Special  Defenses  Available  under  General  De- 
nial.—See  ante,  "Motion  to  Strike  Out,"  VII,  A,  2. 

Motion  to  Make  More  Definite  and  Certain. — See  ante,  "Motion  to  Make 
More  Definite  and  Certain,''VII,  A,  3. 

e.  Amendment  of  Answers, — See  the  title  Amendments,  vol.  1,  p.  301. 

G.  Replication — 1.  Definition  and  Nature. — The  replication  is  the 
plaintiff's  reply  to  the  defendant's  plea,  either  denying  the  same  or  setting 
up  matter  in  avoidance.^ 

A  replication  de  injuria  is  the  replication  by  which,  in  an  action  of  tort, 


show  its  discharge — such  as  a  release  or 
payment,  or  other  matter — to  plead  it 
specially,  in  order  that  the  plaintiff  might 
be  apprised  of  the  grounds  of  defense  to 
the  action.  We  do  not  understand  that 
the  code  makes  any  other  change  in  the 
matters  admissible  under  the  general  de- 
nial." Oscanyan  v.  Arms  Co.,  103  U.  S. 
261,  26  L.  Ed.  539. 

96.  Statement  of  new  matter,  etc. — Bur- 
ley  V.   German-American    Bank,   111  U.  S. 

,216,  28  L.  Ed.  406;  Roberts  v.  Lewis,  144 
'  U.  S.  653,  36  L.  Ed.  579;  Glenn  v.  Sumner, 

132   U.   S.    152,   33    L.    Ed.   301;    Hardy  v. 

Johnson,  1  Wall.  371,  17  L.  Ed.  502. 

97.  Release. — Oscanyan  v.  Arms  Co., 
103  U.  S.  261,  26  L.  Ed.  539.  See  the  title 
RELEASE. 

98.  Pa3nnent. — Oscanyan  v.  Arms  Co., 
103  U.  S.  261,  26  L.  Ed.  539. 

99.  Oscanyan  v.  Arms  Co.,  103  U.  S.  261, 
26  L.  Ed.  539. 

"An  answer  to  be  good  must  overcome 
the  case  made  by  the  complaint.  If  the 
facts  well  pleaded  in  the  complaint  are 
admitted,  as  in  this  case,  it  must  state 
other  facts,  sufficient,  if  true,  to  defeat 
the  action  in  whole  or  in  part,  or  it  w^ill  not 
avail  as  a  defense."  Gillette  v.  Bullard,  20 
Wall.  571,  22  L.  Ed.  387. 

1.  Right  to  plead  several  defenses. — By 
the  Code  of  Washington  Territory  (§  83, 
subdivision  3)  "the  defendant  may  set 
forth,  by  answer,  as  many  defenses  and 
counterclaims  as  he  may  have,  whether 
they  be  such  as  have  been  heretofore  de- 


nominated legal  or  equitable,  or  both." 
Brown  v.  Rank,  132  U.  S.  216,  33  L.  Ed. 
340. 

Under  the  Arizona  statute  (Revised 
Statute,  1887,  §  734),  it  is  provided  that 
the  "defendant  in  his  answer  may  plead  as 
many  several  matters  whether  of  law  or 
fact,  as  may  be  necessary,  for  his  defense, 
and  which  may  be  pertinent  to  the  cause, 
but  such  pleas  shall  be  stated  in  the  fol- 
lowing order  and  filed  at  the  same  time: 
1.  Matters  denying  the  jurisdiction  of  the 
court.  2.  Matters  in  the  abatement  of  a 
suit.  3.  Matters  denying  the  sufficiency 
of  the  complaint,  or  of  any  cause  of  action 
therein,  by  demurrer,  general  or  special. 
4.  Matters  of  counterclaim  and  set-off." 
Murphy  v.  Utter,  186  U.  S.  95,  46  L.  Ed. 
1070. 

2.  Effect  of  pleading  general  denial  in 
connection  with  new  matter,  etc.— Smith 
V.  Gale,  144  U.  S.  509,  36  L.  Ed.  521. 

3.  New  matter  to  be  stated  in  ordinary 
and  concise  language,  etc. — Burley  v.  Ger- 
man-American Bank.  Ill  U.  S.  216,  28  L. 
Ed.  406;  Glenn  v,  Sumner,  132  U.  S.  152,  33 
L.  Ed.  301. 

4.  Demurrer  for  failure  to  present  issu- 
able questions  of  fact,  etc. — Chicot  County 
V.  Sherwood,  148  U.  S.  529,  37  L.  Ed.  546. 
See,  generally,  the  title  DEMURRERS, 
vol.  5,  p.  303. 

5.  Definition  and  nature  of  replications 
generally.—^  Bouv.  Law  Diet.,  title  Repli- 
cation. United  States  v,  Buford,  3  Pet. 
12,  7  L.  Ed.  585. 
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the  plaintiff  denies  the  effect  of  excuse  or  justification  offered  by  the  defendant.^ 
According  to  numerous  decisions  in  this  country  it  would  seem  that  such'  rep- 
lication can  only  be  used  where  the  plea  sets  up  matter  of  excuse  and  is  not 
good  where  matter  of  justification  is  set  up.  Other  cases,  however,  seem  to 
question  the  correctness  of  this  doctrineJ 

2.  Necessity — a.  At  Common  Law. — In  General. — In  the  correct  order 
of  pleading  at  common  law,  where  the  plea  sets  up  new  matter  in  bar,  and 
does  not  merely  traverse  the  declaration,®  it  is  necessary  that  the  facts  of  the 
plea  shall  be  traversed  or  avoided  by  the  replication.® 

Replication  by  Way  of  New  Assignment. — A  plea  need  answer  only 
the  gist  of  the  action,  and  if  the  matter  alleged  in  aggravation  be  relied  on 
as  a  substantive  trespass,  it  should  be  replied  by  way  of  new  assignment. ^^ 

b.  Under  Codes  and  Practice  Acts, — Under  the  codes  of  some  states,  no 
replication  is  necessary  in  the  absence  of  a  counterclaim,^^  unless  ordered  by 
the  court.^2  In  other  states  it  has  been  expressly  declared  by  statute  that  new 
matter  in  an  answer  shall,  on  trial,  be  deemed  controverted  by  the  adverse 
party.  ^^ 

3.  Filing,  Withdrawal  and  Substitution — a.  Time  and  Lem*e  to  File, — 
In  General. — Where  the  defendant  has  filed  his  plea,  the  plaintiff  should  reply 
within  the  time  fixed  by  the  rules  of  the  court,^*  and  for  a  failure  to  reply 
within  such  time,  the  defendant  has  a  right  to  judgment  by  default  against  the 
plaintiff.!* 


S.  Rq>lication  de  injuria. — Bouv.  Law 
Diet.,  title  De  Injuria. 

The  replication  of  de  injuria,  interposed 
to  a  special  plea,  justifying  the  seizure 
and  conviction  of  property  sued  for  by  one 
as  collector  of  internal  revenue  under  an 
assessment  against  the  plaintiff,  duly  made 
by  the  assessor  of  the  district  and  certified 
to  him,  puts  in  issue  the  material  aver- 
ments of  that  plea.  It  throws  upon  the 
defendant  the  burden  of  proving  so  much 
of  the  plea  as  constitutes  a  defense  to  the 
action.  Erskine  v.  Hohnbach,  14  Wall. 
613.  20  L.  Ed.  745. 

7.  Test  as  to  propriety  of  such  replica- 
tion*— "We  are  aware  of  numerous  deci- 
sions in  this  country  to  the  effect  that  the 
replication  de  injuria  is  only  a  good  repli- 
cation where  the  plea  sets  up  matter  of 
excuse,  and  is  not  good  where  the  plea 
sets  up  matter  of  justification,  though  the 
justification  be  under  process  from  a  court 
not  of  record,  or  rest  upon  some  authority 
of  law  other  than  a  judgment  of  a  court. 
Such  are  the  decisions  of  the  supreme 
court  of  New  York,  and  they  proceed 
upon  the  supposed  doctrine  of  the  resolu- 
tions in  Crogate's  Case.  But  an  examina- 
tion of  that  case  will  show  that  the 
doctrine  is  not  supported  to  the  extent 
laid  down  in  the  New  York  decisions." 
Erskine  v.  Hohnbach,  14  wall.  613,  20  L. 
Ed.  745. 

8.  As  to  necessity  for  joinder  of  issue, 
where  the  plea  is  by  way  of  traverse,  and 
concludes  to  the  country,  see  ante,  "Non 
Est  Factum,"  XII,  E,  2,  d,  (2),  (a),  cc, 
(ee);  post,  "Similiter,"  XV,  A,  2. 

9.  Necessity  at  common  law. — United 
States  V.  Buford,  3  Pet.  12,  7  L.  Ed.  585. 

"Legal   effect  of  a   replication  is,  that  it 
puts  in  issue  all  the  matters  well  alleged 
9  U  S  Enc-29 


in  the  answer,  and  the  rule  is,  that  if  none 
be  filed,  the  answer  will  be  taken  as  true, 
and  no  evidence  can  be  given  by  the  com- 
plainant to  contradict  anything  which  is 
therein  well  alleged."  Clifford,  J.  Brown 
V.  Pierce,  7  Wall.  205,  19  L.  Ed.  134. 

10.  Replication  by  way  of  new  assign- 
ment.—Gelston  V,  Hoyt,  3  Wheat.  246,  4 
L.  Ed.  381. 

Thus,  to  trespass  for  taking  and  detain- 
ing and  converting  property,  it  is  sufficient 
to  plead  a  justification  of  the  taking  and 
detention,  and  if  the  plaintiff  relies  on  the 
conversion,  he  should  reply  it  by  way  of 
new  assignment.  Gelston  v.  Hoyt,  3 
Wheat.  246,  4  L.  Ed.  381.  See  the  titles 
TRESPASS;  TROVER  AND  CON- 
VERSION. 

11.  Unnecessary  in  absence  of  counter- 
claim.— North  Carolina  Code  Civ.  Proce- 
dure, §  105.  Glenn  v.  Sumner,  132  U.  S. 
152,  33  L.  Ed.  301.  And  see  Daggs  v. 
Phoenix  Nat.  Bank,  177  U.  S.  549,  44  L.  Ed. 
882. 

12.  Power  of  court  to  order. — Glenn  v. 
Sumner,  132  U.  S.  152,  33  L.  Ed.  301. 

18.  New  matter  in  answer  deemed  con- 
troverted on  trial. — Under  a  statute  of 
California,  which  provides  that  new  matter 
in  an  answer  shall  on  the  trial  be  deemed 
controverted  by  the  adverse  party,  wit- 
nesses may  properly  be  examined,  in  a 
case  where  such  an  answer  having  new 
matter  is  put  in.  Cheang-Kee  v.  United 
States,  3  Wall.  320,  18  L.  Ed.  72. 

14.  Replication  to  be  filed  within  time 
fixed  by  rules  of  court. — Keator  Lumber 
Co.  V.  Thompson,  144  U.  S.  434,  36  L.  Ed. 
495.  And  see,  generally,  the  title  RULES 
OF  COURT. 

15.  Default  for  failure  to  reply  within 
proper     time. — Keator     Lumber     Co.     v. 
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Necessity  for  Leave  to  Pile  during  Progre&B  of  Trial. — ^The  filing  of  a 
replication  during  the  progress  of  the  trial,  without  leave  of  court,  is  irregular, 
and  if  made  to  appear  during  the  term  that  the  defendant  was.  unaware,  prior 
to  the  entry  of  judgment,  that  they  were  so  filed,  may  be  ground  for  setting 
aside  the  judgment. ^^  The  objection  that  replications  were  not  filed  when  the 
trial  commenced,  nor  before  judgment,  with  leave  of  the  court,  comes  too  late, 
however,  aftter  judgment  has  been  entered. ^'^ 

b.  Withdrawal  and  Substitution. — When  a  plaintiff  replies  to  a  plea,  and  his 
replication  being  demurred  to,  is  held  to  be  insufficient,  and  he  withdraws  that 
replication  and  substitutes  a  new  one — the  substituted  one  being  complete  in 
itself,  not  referring  to  or  making  part  of  the  one  which  preceded — ^he  waives  the 
right  to  question  in  the  appellate  court  the  decision  of  the  court  below  on  the 
sufficiency  of  what  he  had  first  replied.  The  same  is  true  when  he  abandons 
a  second  replication,  and  with  leave  of  the  court  files  a  third  and  last  one.^® 

4.  Form,  Requisites  and  Sufficiency — a.  M%^t  Contain  Full  and  Complete 
Answer  to  Plea  in  Bar. — It  is  a  rule  of  pleading  that  a  replication  should,  of  it- 
self, contain  a  full  and  complete  answer  to  the  bar.^® 

b.  Must  Take  Issue  on  Material  Allegation  of  Plea. — Under  the  common-law 
rule  it  is  not  sufficient  that  the  facts  alleged  in  the  replication  be  inconsistent 
with  those  stated  in  the  plea;  an  issue  must  be  taken  on  the  material  allegations 
of  the  plea.2o 

c.  Can  Traverse  Only  Matters  of  Fact. — A  traverse  can  only  be  taken  on  mat- 
ters of  fact,  and  it  is  always  inadmissible  to  tender  an  issue  on  mere  matters 
of  law.2i 


Thompson,  144  U.  S.  434,  36  L.  Ed.  495. 
See  the  title  JUDGMENTS  AND  DE- 
CREES, vol.  7,  p.  657. 

16.  Irregular  filing  ground  for  setting 
aside  judgment. — Keator  Lumber  Co.  v. 
Thompson,  144  U.  S.  434,  36  L.  Ed.  495. 
See,  generally,  the  title  JUDGMENTS 
AND  DECREES,  vol.  7,  p.  580. 

17.  Objection  too  late  after  judgment 
entered. — Keator  Lumber  Co.  v.  Thomp- 
son, 144  U.  S.  434,  36  L.  Ed.  495.  See, 
generally,  the  title  APPEAL  AND  ER- 
ROR, vol.  2,  p.  114. 

18.  Withdrawal  and  substitution  of 
replication. — Clearwater  v.  Meredith,  1 
Wall.  25,  17  L.  Ed.  604. 

19.  Replication  must  contain  complete 
answer  to  bar. — Marsteller  v.  McClean,  7 
Cranch  156,  3  L.  Ed.  300. 

"The  plea  in  this  case  was  non  est  fac- 
tum, which  amounts  to  a  denial  that  the 
instrument  declared  on  was  the  defend- 
ant's deed  at  the  time  of  action  brought. 
If  sealed  and  delivered,  and  subsequently 
altered,  or  erased,  in  a  material  part,  or  if 
the  seal  was  torn  off,  before  action 
brought,  the  plea  is  supported.  5  Co.,  23, 
119  b.;  11  Co.,  27,  28;  Co.  Litt.,  35  b.,  n.  6, 
7.  It  follows  that  a  replication  to  the 
effect  that  on  some  day,  long  before  action 
brought,  the  instrument  was  the  deed  of 
the  defendant,  would  be  bad  on  demurrer, 
for  it  would  not  completely  answer  the 
plea."  Philadelphia,  etc.,  R.  Co.  v.  How- 
ard, 13  How.  307,  308,  14  L.  Ed.  157. 

20.  Must  take  issue  on  material  allega- 
tions of  plea.— United  States  v.  Buford,  3 
Pet.  12,  7  L.  Ed.  585.  And  see  Erskine  v. 
Hohnbach,  14  Wall.  613,  20  L.  Ed.  745. 

As  to  objections  to  sufficiency  of  repli- 


cation to  put  such  material  allegations  in 
issue,  see  post,  "Raising,  Waiving  and 
Curing  Objections  to  Replication,"  XII, 
G,  6. 

31.  Must  traverse  matters  of  fact,  etc. — 
Clearwater  v,  Meredith,  1  Wall.  25,  17  L. 
Ed,  604. 

"The  replication  to  this  plea  is  that  the 
matters,  neglects,  and  defaults  in  the  said 
three  breaches  in  the  declaration  were  not 
the  same  matters,  neglects,  and  defaults 
in  the  said  plea  mentioned,  and  in  respect 
to  which  the  judgment  was  recovered. 
We  think  the  replication  is  bad,  on  the 
ground  that  it  raises  an  issue  of  law,  rather 
than  one  of  fact."  Chapman  v.  Smith,  16 
How.  114,  14  L.  Ed.  868. 

In  a  suit  upon  a  sheriff's  bond,  where  the 
plea  was  that  this  proceeding  had  been 
resorted  to  by  the  plaintiff  and  a  verdict 
found  for  the  sheriff,  a  replication  to  this 
plea  alleging  that  the  property  in  question 
in  that  trial  was  not  the  same  property 
mentioned  in  the  breach  assigned  in  the 
declaration,  was  a  bad  replication  and 
demurrable.  It  submitted  a  question  of 
law  to  the  jury.  Chapman  v.  Smith,  16 
How.  114,  14  L.  Ed.  868. 
The  statute  of  Indiana,  passed  February 
23,  1853,  which  authorizes  connected  rail- 
road corporations  to  merge  and  consoli- 
date their  stock,  and  make  one  joint 
company  of  the  roads  thus  connectea, 
causes,  when  the  consolidation  is  effected 
— as  is  declared  by  the  supreme  court  of 
the  state,  in  McMahon  v.  Morrison  (16 
Indiana  172) — a  dissolution  of  the  previous 
companies,  and  creates  a  new  corporation 
with  new  liabilities  derived  from  those 
which     have    passed     out    of    existence. 
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d.  Miist  Be  Direct  and  Positive, — In  General. — In  accordance  with  the  gen- 
eral rule  as  to  pleadings,^*  the  replication  must  be  direct  and  positive  in  its  aver- 
ments, and,  as  has  been  seen,  an  allegation  of  facts  inconsistent  with  those  stated 
in  the  plea  will  not  be  sufficient.^ 

Sufficiency  of  Denial  of  Each  and  Every  Allegation  of  Counterclaim. — 
Under  code  practice,  where  an  answer  has  set  up  a  counterclaim,  a  denial  by  the 
plaintiff  of  each  and  every  one  of  its  allegations  would  seem  to  be  a  sufficient 
replication.^ 

e.  Must  Plead  Pacts  and  Not  Conclusions  of  Law, — ^A  replication  must,  in 
accordance  with  the  usual  rule,  plead  facts  and  not  conclusions  of  law.** 

f.  Must  Not  Depart  from  Declaration  or  Complaint, — In  accordance  with  the 
general  rule  as  to  departure  in  pleadings,^  the  replication  must  not  contain 
matter  not  pursuant  to  the  declaration  or  complaint.*^ 


Hence,  where  the  declaration  avers  that 
the  defendant  had  agreed  that  stock  of  a 
particular  railroad  in  Indiana  should  be 
worth  a  certain  price  at  a  certain  time 
and  in  a  certain  place,  and  the  plea  sets' up 
that  under  the  above-mentioned  statute 
of  February  23,  1853,  the  stock  of  the  rail- 
way named  was  merged  and  consolidated 
by  the  consent  of  the  party  suing,  with  a 
second  railway  named;  so  forming  "one 
joint  stock  company  of  the  said  two  cor- 
porations," under  a  corporate  name  stated, 
such  plea  is  good,  though  it  does  not  aver 
that  the  consolidation  was  done  without 
the  consent  of  the  defendants.  And  a 
replication  which  tenders  issue  upon  the 
destruction  of  the  first  company  and  upon 
the  fact  that  its  stock  is  destroyed,  ren- 
dered worthless,  and  of  no  value,  traverses 
a  conclusion  of  law,  and  is  bad.  Clearwater 
V,  Meredith,  1  Wall.  25,  17  L.  Ed.  604. 

82.  See  ante,  "Must  Be  Direct  and  Posi- 
tive," IV,  C,  2,  a,  (1). 

28.  Allegations  of  facts  inconsistent  with 
plea  insufficient. — See  ante,  "Must  Take 
Issue  on  Material  Allegation  of  Plea," 
XII,  G,  4,  b. 

24.  Denial  of  each  and  every  allegation 
of  counterclaim. — Daggs  v.  Phoenix  Nat. 
Bank,  177  U.  S.  549,  44  L.  Ed.  882. 

"The  counterclaims  of  plaintiffs  in  error 
present  these  facts:  The  making  of  the 
five  thousand  dollar  note  by  W.  A.  and 
P.  P.  Daggs,  and  its  delivery  to  Thomas 
Armstrong,  Jr.;  its  assignment  by  the  lat- 
ter to  the  Phoenix  National  Bank  (appel- 
lee), and  by  the  bank,  in  writing,  for  a 
valuable  consideration  to  the  defendant, 
A.  J.  Daggs  (one  of  the  appellants);  the 
insolvency  of  the  makers,  W.  A.  and  P.  P. 
Daggs,  and  the  nonpayment  of  the  note 
or  any  part  of  it.  To  the  counterclaim  there 
was  a  demurrer  for  insufficiency,  and  a 
denial  of  each  and  every  one  of  its  allega- 
tions. The  denial  was  not  verified.  The 
supreme  court  of  the  territory,  consider- 
ing an  error  assigned  on  the  overruling  of 
appellants'  motion  for  judgment  on  the 
counterclaim,  held  it  insufficient  because 
it  did  not  allege  that  due  diligence  to  cor- 
rect the  note  had  been  exercised,  as  re- 
quired by  the  statute  of  the  territory,  or 
that  any  effort  had  been  made  to  collect 


the  same.  By  this  ruling  it  is  urged  that 
the  court  assumed  that  the  counterclaim 
was  based  on  the  rights  of  a  surety  in- 
stead of  upon  the  direct  obligation  of  the 
Phoenix  Bank,  as  assignor  of  the  Arm- 
strong note  on  account  of  Armstrong's  in- 
solvency. Articles  122,  1226  and  788  of 
the  Arizona  statutes.  Assuming  without 
deciding  that  appellants  are  correct  in 
their  construction  of  the  Arizona  statutes, 
and  assuming  that  the  answer  to  the  coun- 
terclaim did  not  put  in  issue  the  making 
of  the  Armstrong  note,  and  its  assign- 
ment to  plaintiff  in  error,  nevertheless 
the  answer  to  the  counterclaim  did  put  in 
issue  the  other  facts  alleged,  to  wit,  the  in- 
solvency of  the  makers  of  the  note  and  its 
nonpayment."  Daggs  v.  Phoenix  Nat. 
Bank,  177  U.  S.  549,  44  L.  Ed.  882. 

25.  Must  plead  facts  and  not  conclu- 
sions of  law. — Braun  v,  Sauerwein,  10 
Wall.  218,  19  L.  Ed.  895.  See  ante,  "Facts 
and  Not  Conclusions  of  Law  to  Be 
Pleaded,"  IV,  C,  1,  a,  (3). 

"The  replication  to  the  defendant's  pleas 
fails  to  state  when  the  appeal  was  made. 
True,  the  averment  is,  it  was  *duly'  made, 
but  that  is  pleading  a  conclusion  of  law 
rather  than  a  fact."  Braun  v.  Sauerwein, 
10  Wall.  218,  19   L.   Ed.  895. 

26.  See  ante,  "Departure,"  IV,  C,  3. 
87.    Replication  must  not  depart  from 

declaration  or  complaint. — Union  Pac.  R. 
Co.  V.  Wyler,  158  U.  S.  285,  39  L.  Ed.  983; 
Ankeny  v,  Clark,  148  U.  S.  345,  37  L.  Ed. 
475. 

"Chitty  on  Pleading,  1,  pp.  674,  675, 
states  the  principle  as  follows:  *A  depart- 
ure may  be  either  in  the  substance  of  the 
action  or  defense  or  the  law  on  which  it 
is  founded;  as  if  a  declaration  be  founded 
on  the  common  law,  and  the  replication 
attempt  to  maintain  it  by  a  special  custom 
or  act  of  parliament"  Union  Pac.  R.  Co. 
V.  Wyler,  158  U.  S.  285,  39  L.  Ed.  983. 

"It  does,  indeed,  appear  that,  in  the  case 
of  Distler  v.  Dabney,  the  supreme  court 
of  the  state  of  Washington  has  construed 
the  code  of  that  state  as  meaning 
that  the  plaintiff's  complaint  must  con- 
tain his  real  cause  of  action,  aiiid  that  he 
cannot  be  permitted  to  meet  matter  set 
up  in  the  answer  by  resorting,  in  his  rep- 
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g.  Must  Not  Be  Double, — Where  a  replication  unites  two  or  more  breaches, 
it  is  bad  for  duplicity.^s 

5.  Operation  and  Effect — a.  Operation  as  Abandonment  of  Demurrer. — 
When  parties,  after  a  demurrer  interposed  by  them  to  an  answer  is  overruled, 
instead  of  relying  upon  its  sufficiency,  file  a  replication,  they  thereby  abandon 
the  demurrer,  and  it  ceases  henceforth  to  be  a  part  of  the  record.^^ 

b.  Effect  as  Aiding  Defective  Declaration, — Under  certain  circumstances  it 
seems  that  an  averment  fatally  defective  in  a  declaration  may  be  remedied  by  a 
fuller  averment  in  the  replica tion.^^ 

c.  Effect  as  Aiding  Defectiz^e  Plea. — A  defective  plea  may  be  aided,  in  some 
cases,  by  the  replication.^! 

6.  Raising,  Waiving  and  Curing  Objections  to  Replication. — See,  gener- 
ally, ante,  "Raising,  Waiving  and  Curing  Objections  to  Pleading,"  VII. 

Where  an  immaterial  issue  is  tendered,  the  proper  course  for  the  de- 
fendant to  pursue  is  to  demur  to  the  replication,  and  thus  force  the  plaintiff 
to  join  issue  on  the  merits  of  the  defense  pleaded,  or  to  allow  judgment  to 
pass  against  him.^^ 

V.  Meredith,  1  Wall.  25,  17  L.  Ed.  604. 

"In  this  plea  there  were  two  points,  and 
two  only,  which  the  plaintiff  had  the  right 
to  traverse.  He  could  deny  either  the  act 
of  consolidation,  or  that  he  gave  his  con- 
sent to  it.  He  could  not  deny  both,  for 
that  would  make  his  replication  double. 
And  if  either  fact  was  untrue,  the  defense 
was  destroyed.  The  truth  of  both  was 
essential  to  perfect  the  defense.  But  tra- 
verse can  only  be  taken  on  matter  of  fact, 
and  it  is  always  inadmissible  to  tender  an 
issue  on  mere  matter  of-  law."  Clear- 
water V.  Meredith,  1  Wall.  25,  17  L.  Ed. 
604. 

29.  Operation  as  abandonment  of  de- 
murrer.— Young  V,  Martin,  8  Wall.  354,  1& 
L.  Ed.  418.  See,  generally,  the  title  DE- 
MURRERS, vol.  5,  p.  307. 

30.  Effect  as  remedying  defective  dec- 
laration.—McNitt  z^.  Turner,  16  Wall.  352, 
21  L.  Ed.  341,  citing  Lafayette  Ins.  Co.  v. 
French,   18  How.  404,   405,  15  L.   Ed.  451. 

A  defective  declaration  may  be  cured  by 
sufficient  averments  in  a  replication  de- 
murred to.  Railroad  Co.  v.  Harris,  13 
Wall.  65,  20   L.  Ed.  354. 

81.  Effect  as  aiding  defective  plea. — ^-'It 
is  laid  down  by  Chitty  (Chitty  on  Plead. 
547),  and  for  which  he  cites  adjudged 
cases  which  support  him,  that,  as  a  defect- 
ive declaration  may  be  aided  at  common 
law  by  the  plea,  so  a  defective  plea  may  be 
aided,  in  some  cases,  by  the  replication. 
As  if,  in  debt  or  bond,  to  make  an  es- 
tate to  A.,  the  defendant  pleads,  that  he 
enfeoffed  another  to  the  use  of  A.  (which 
is  not  sufficient,  without  showing  that  A. 
was  a  party,  or  had  the  deed),  yet  if  the 
plaintiff  reply  that  he  did  not  enfeoff,  this 
aids  the  bar.  So,  if  the  defendant  plead 
an  award,  wMthout  sufficient  certainty,  and 
the  plaintiff  makes  a  replication  which  im- 
ports the  award  to  have  been  made,  it 
aids  the  uncertainty  of  the  bar.'*  United 
States  V.  Morris,  10  Wheat.  246,  6  L.  Ed. 
314. 

32.  Demurrer  where  immaterial  issue 
tendered.— Erskine  v.  Hohnbach,  14  Wall. 


lication,  to  a  new  cause  of  action  incon- 
sistent with  the  statement  made  in  the 
complaint."  Ankeny  v.  Clark,  148  U.  S- 
345,  37  L.  Ed.  475. 

If  the  defendant  plead  the  bankruptcy 
of  the  indorser  in  bar,  a  replication,  stat- 
ing that  the  note  was  given  to  the  in- 
dorser, in  trust  for  the  plaintiff,  is  not  a 
departure  from  the  declaration,  which 
alleges  the  note  to  have  been  given  by 
the  defendant,  for  value  received.  Wilson 
V.  Codman,  3  Cranch  193,  2  L.  Ed.  408. 

28.  Replication  bad  for  duplicity — 
Clearwater  v.  Meredith,  1  Wall.  25,  17  L. 
Ed.  604.  See  Shelby  v.  Guy,  11  Wheat. 
361,  6  L.  Ed.  495. 

The  statute  of  Indiana,  passed  February 
23,  1853,  which  authorizes  connected  rail- 
road corporations  to  merge  and  consoli- 
date their  stock,  and  make  one  joint  com- 
pany of  the  roads  thus  connected,  causes, 
when  the  consolidation  is  effected — as  is 
declared  by  the  supreme  court  of  the  state, 
in  McMahon  v.  Morrison  (16  Indiana  172) 
— a  dissolution  of  the  previous  companies, 
and  creates  a  new  corporation  with  new 
liabilities  derived  from  those  which  have 
passed  out  of  existence.  Hence,  where 
the  declaration  avers  that  the  defendant 
had  agreed  that  stock  of  a  particular  rail- 
road in  Indiana  should  be  worth  a  certain 
price  at  a  certain  time  and  in  a  certain 
place,  and  the  plea  sets  up  that  under  the 
above-mentioned  statute  of  February  23, 
1853,  the. stock  of  the  railway  named  was 
merged  and  consolidated  by  the  consent 
of  the  party  suing,  with  a  second  railway 
named;  so  forming  *'one  joint  stock  com- 
pany of  the  said  two  corporations,"  under 
a  corporate  name  stated,  such  plea  is  good, 
though  it  does  not  aver  that  the  consoli- 
dation was  done  without  the  consent  of 
the  defendants.  Such  a  plea  as  that  just 
mentioned  contains  two  points,  and  two 
points  only,  which  the  plaintiff  can  tra- 
verse— the  fact  of  consolidation  and  the 
fact  of  consent;  and  these  must  be  denied 
separately.  If  denied  together,  the  rep- 
lication  is    double,    and    bad.      Clearwater 
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Want  of  Replication  to  Special  Plea  Not  Available  on  Appeal. — Where 
a  case  has  been  tried  and  a  verdict  rendered  as  if  the  pleadings  had  been  per- 
fect, the  failure  to  reply  to  a  special  plea  setting  up  a  matter  of  defense  fur- 
nishes no  ground  for  reversing  the  judgment.^s 

As  to  objection  that  replication  was  not  filed  before  trial,  or  with 
leave  of  court,  see  ante,  "Time  and  Leave  to  File,"  XII,  G,  3,  a. 

Objection  to  Sufficiency  Cured  by  Verdict.— The  question  of  the  suffi- 
ciency of  a  replication  de  injuria,  to  put  the  material  averments  of  the  plea  in 
issue,  cannot  be  raised  after  verdict.^^ 

H.  Rejoinder  and  Subsequent  Pleadings — 1.  Nature  and  Propriety. — 
A  rejoinder  is  the  second  pleading  on  the  part  of  the  defendant,  being  his  an- 
swer of  matter  of  fact  to  the  plaintiff's  replication.^s 

The  pleadings  subsequent  to  the  rejoinder,  consist  of  the  surrejoinder, 
the  rebutter,  and  surrebutter.  All  these  special  pleadings,  and  even  others,  with- 
out specific  names,  may  be  necessary  before  issue  is  finally  joined  between  the 
parties,  under  the  common  law,  and  have  in  fact  been  used  in  modern  practice, 
in  jurisdictions  where  the  common-law  forms  still  prevail .^^ 

2.  Requisites  of  Rejoinder. — ^Must  Traverse  All  Material  Averments  in 
Replication. — The  rejoinder  must  traverse  all  material  averments  in  thie  repli- 
cation, which  ar€i  traversable,^^  or  such  matter  will  be  considered  to  have  been 
admitted.^® 

Must  Not  Depart  from  Plea. — A  rejoinder  must  not  depart  from  the  de- 
fense made  by  the  plea,  by  setting  up  matters  not  pursuant  thereto  and  not  sup- 


613,  20  L.  Ed.  745.  See,  generally,  the 
title  DEMURRERS,  vol.  5,  p.  303. 

As  to  award  of  repleader  where  verdict 
rendered  on  immaterial  issue,  see  ante, 
"Repleader,"  X. 

83.  Objection  for  want  of  replication  too 
late  on  appeaL — Laber  v.  Cooper,  7  Wall. 
565.  19  L.  Ed.  151,  reaffirmed  in  Nauvoo 
V.  Ritter,  97  U.  S.  389,  24  L.  Ed.  1050. 
See  the  title  APPEAL  AND  ERROR,  vol. 
2,  p.  113. 

94.  Objection  to  sufficiency  too  late  after 
▼erdict. — Erskine  v,  Hohnbach,  14  Wall. 
613,  20  L.  Ed.  745. 

Generally,  as  to  defects  in  pleadings 
cured  by  verdict,  see  the  title  AMEND- 
MENTS, vol.  1,  p.  310. 

85.  Rejoinder  defined. — Black's  Law 
Diet.,  title  Rejoinder.  And  see  Toland  v, 
Sprague,  12  Pet.  300,  9  L.  Ed.  1093. 

36.  Use  of  rejoinder  and  subsequent 
pleadings  in  modem  practice. — See  Baker 
V.  Cummings,  181  U.  S.  117,  45  L.  Ed. 
776,  in  which  the  court  said:  "A  perusal 
of  the  record  in  this  case  demonstrates  at 
least  how  conservative  congress  has  here- 
tofore been  in  relation  to  the  adoption  of 
any  amendment  of  the  law  relating  to 
pleading  and  procedure  in  the  District  of 
Columbia.  The  last  of  the  series  of  plead- 
ings herein  by  which  the  question  of  the 
validity  of  the  defense  of  res  adjudicata 
was  finally  brought  before  the  court  is 
denominated  'defendant's  joinder  of  issue 
on  plaintifTs  second  surrejoinder  to  de- 
fendant's fourth  rejoinder  to  plaintifTs 
third  replication.'  Replications,  rejoinders, 
surrejoinders,  rebutters,  surrebutters  and 
demurrers  abound,  and  they  all  seem  to 
have  been  regarded  as  properly  filed  for 


the  purpose  of  presenting  the  question 
whether  the  decree  in  the  equity  case  was 
res  adjudicata  or  not.  In  reading  these 
pleadings  we  seem  to  be  transported  back 
to  the  days  when  the  practice  of  the 
special  pleader  had  become  a  science  by 
itself." 

37.  Must  traverse  all  traversable  ma- 
terial allegations  in  replication. — Toland  v. 
Sprague,  12  Pet.  300,  9  L.  Ed.  1093. 

88.  Admission  by  failure  to  traverse. — 
Toland  t/.  Sprague,  12  Pet.  300,  9  L.  Ed. 
1093. 

Averment  held  not  to  be  material  and 
not  admitted  by  failure  to  traverse. — "It  is 
said,  that  the  plaintiff  having  averred  in 
his  replication,  that  there  was  no  account 
stated  or  settled  between  him  and  the 
defendant,  and  the  defendant  not  having 
traversed  that  averment  in  his  rejoinder, 
the  matter  contained  in  that  averment  is 
admitted.  It  is  a  rule  in  pleading,  that 
where  in  the  pleading  of  one  party,  there 
is  material  averment,  which  is  travers- 
able, but  which  is  not  traversed  by  the 
other  party,  it  is  admitted.  We  think  that 
the  rule  does  not  apply  to  this  case,  be- 
cause the  negative  averment  in  the  replica- 
tion that  no  account  had  been  stated  be- 
tween the  parties,  was  not  a  necessary 
part  of  the  plaintiffs  replication,  to  bring 
him  within  the  exception  of  the  statute 
in  relation  to  merchant's  accounts.  Inas- 
much, then,  as  the  replication,  without 
that  averment,  would  be  sufficient;  we  do 
not  consider  it  as^  one  of  those  material 
averments,  the  omission  to  traverse  which, 
is  admission  of  its  truth,  within  the  rule 
before  stated."  Toland  v,  Sprague,  12  Pet. 
300,    9   L.    Ed.    1093. 
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porting  and  fortifying  it^* 

3.  Efip^ct  op  Filing  Amjsnded  Rejoinder. — Where  there  is  a  demurrer  to  a 
rejoinder,  which  demurrer  is  sustained  by  the  court  below,  and  the  party,  on 
leave,  files  an  amended  rejoinder,  the  appellate  court  cannot  be  asked  to  decide 
upon  the  demurrer.  The  point  was  waived  by  the  filing  of  the  amended  re- 
joinder.*^ 

Xm.  Affidavit  of  Merits  or  Defense. 

A.  Bight  of  Court  to  Require. — A  court  may  adopt  a  rule  requiring  an 
affidavit  of  merits  or  defense  to  be  filed  in  actions  ex  contractu,*^  and  the  validity 
of  such  a  rule  has  been  repeatedly  upheld.** 

B.  Purpose  of  Requirement. — The  purpose  of  such  a  rule  is  to  preserve 
the  court  from  friyolous  defenses,  and  to  defeat  attempts  to  use  formal  plead- 
ing as  means  to  delay  the  recovery  of  just  demands.** 


89.  Must  not  depart  from  plea. — Union 
Pac.  R.  Co.  V.  Wyler,  158  U.  S.  285,  39 
L.  Ed.  983.  See  ante,  "Departure,"  IV, 
C    3. 

'"Comyn's  Digest,  'Pleader'  (F.  8),  states 
the  same  rule,  and  gives  the  following 
illustrations  of  departure:  In  debt  on  bond 
by  sheriff  against  his  bailiff  to  pay  him 
20d.  for  every  defendant's  name  in  every 
warrant  in  mesne  process,  defendant  pleads 
he  had  paid  it,  plaintiff  replies  that  he  had 
not  paid  it  for  A;  defendant  rejoins  Stat. 
23  H.  6.  and  3  G.  it  is  a  departure;  for 
pleading  he  has  had  and  rejoining  he  ought 
not  to  pay;  and  for  pleading  common- 
law  plea,  and  rejoining  a  statute.  Bal- 
antine  v.  Irwin,  M.  4  G.  C.  B.  Fort. 
368.  'So,  if  a  man  avows,  for  that  A. 
being  seized  in  fee  granted  to  him  a  rent, 
and  the  defendant  pleads,  nothing  in  the 
tenements  at  the  time  of  the  grant,  and 
the  plaintiff  rejoins  that  A.  was  cestuy 
que  use  in  fee,  which  use  is  now  executed 
by  the  statute  of  uses;  this  is  a  departure,' 
PI.  Com.  105  b."  Union  Pac.  R.  Co.  v. 
Wyler,  158  U.   S.  285,  39  L.   Ed.  983. 

40.  Effect  of  filins[  amended  rejoinder 
after  demurrer  sustamed. — United  States 
V.  Boyd,  5  How.  29,  12  L.  Ed.  36. 

41.  Provision  of  rule  78  of  the  supreme 
court  of  the  District  of  Columbia^— The 
seventy-third  rule  of  this  court  is  as  fol- 
lows: "In  any  action  Arising  ex  contractu, 
if  the  plaintiff  or  his  agent  shall  have 
filed,  at  the  time  of  bringing  his  action,  an 
affidavit  setting  out  distinctly  his  cause  of 
action,  and  the  sum  he  claims  to  be  due, 
exclusive  of  all  set-offs  and  just  grounds 
of  defense,  and  shall  have  served  the  de- 
fendant with  copies  of  his  declaration  and 
of  said  affidavit,  he  shall  be  entitled  to  a 
judgment  for  the  amount  so  claimed,  with 
interest  and  costs,  unless  the  defendant 
shall  file,  along  with  his  plea,  if  in  bar,  an 
affidavit  of  defense  denying  the  right  of 
the  plaintiff  as  to  the  whole  or  some 
specified  part  of  his  claim,  and  specifically 
stating  also,  in  precise  and  distinct  terms, 
the  grounds  of  his  defense,  which  must 
be  such  as  would,  if  true,  be  sufficient 
to  defeat  the  plaintiff's  claim  in  whole 
or  in  part.  And  where  the  defendant  shall 
have  acknowledged  in  his  affidavit  of  de- 


fense his  liability  for  a  part  of  the  plaintiff's 
claim  as  aforesaid,  the  plaintiff,  if  he  so 
elect,  may  have  judgment  entered  in  his 
favor  for  the  amount  so  confessed  to  be 
due.  §  2.  The  provisions  of  this  rule  shall 
not  apply  to  defendants  who  are  repre- 
sentatives of  a  decedent's  estate  except 
when  the  affidavit  filed  with  the  declara- 
tion sets  forth  that  the  contract  sued  on 
was  directly  with  such  representative,  or 
that  a  promise  to  pay  was  made  by  him. 
§  3.  When  the  defendant  is  a  corporation, 
the  affidavit  of  defense  may  be  made  by 
an  officer,  agent  or  attorney  of  such  cor- 
poration. Rules  of  the  supreme  court  of 
the  District  of  Columbia  adopted  at  the 
April  term,  1898,  p.  28."  Fidelity,  etc., 
Co.  V.  United  States,  187  U.  S.  315,  47  L. 
Ed.  194. 

4SL  Validity  of  rule.— "The  rule  was 
formerly  number  75  and  has  existed  a 
long  time.  The  court  of  appeals  of  the 
district  has  sustained  its  validity  in  a  num- 
ber of  cases.  This. court  also  sustained  its 
validity  in  Smoot  v,  Rittenhouse,  decided 
January  10,  1876.  The  case  is  questioned 
as  authority  because,  it  is  said,  that  *if  this 
court  upheld  a  rule  of  such  important 
character  and  doubtful  validity  it  would 
give  the  grounds  of  its  decision.'  But 
the  objection  assumes  that  the  court  had 
doubts.  The  better  inference  is  that  the 
court  regarded  the  grounds  of  challenge 
to  the  validity  of  the  rule  as  without 
foundation.  And  its  validity  was  chal- 
lenged and  necessarily  passed  on,  which 
disposes  of  the  contention  that  the  de- 
cision was  based  on  another  point"  Fi- 
delity, etc.,  Co.  V.  United  States,  187  U. 
S.  315,  47  L.  Ed.  194. 

"If  it  were  true  that  the  rule  deprived 
the  plaintiff  in  error  of  the  right  of  trial 
by  jury,  it  would  be  void  without  reference 
to  cases.  But  it  does  not  do  so.  It  pre- 
scribes the  means  of  making  an  issue.  The 
issue  made  as  prescribed,  the  right  of  trial 
by  jury  accrues."  Fidelity,  etc,  Co.  v. 
United  States,  187  U.  S.  315,  319,  47  L. 
Ed.  194. 

43.  Purpose  of  rule. — Fidelity,  etc.,  Co. 
V.  United  States,  187  U.  S.  315,  47  L.  Ed. 
194. 
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0.  Bequisites  an4  Sufficiency  of  Affidavit.— An  affidavit  of  defense  must 
not  only  deny  the  right  of  the  plaintiff,  but  must  also  state,  in  precise  and  dis- 
tinct terms  tiie  grounds  of  defense,  which  must  be  such  as  would,  if  true,  be 
sufficient  to  defeat  the  plaintiff's  claim  in  whole  or  in  part.** 

D.  Facts  Stated  in  Affidavit  Accepted  as  True. — Facts  stated  in  the  affi- 
davit of  defense  will  be  accepted  as  true.**^ 

XIV.  Affidavits  Attacking  Validity  of  Instrument  Sued  on,  or  Intro- 
duced in  Evidence. 

Essential  to  Denial  of  Execution  of  Instrument  Sued  on.— In  a  number 
of  jurisdictions,  it  is  provided  by  statute,  or  required  by  rules  of  court,  that  no 
person  shall  be  permitted  to  deny  the  signature  when  sued  on  a  writtten  in- 
striunent,  unless  he  makes  an  affidavit  denying  the  signature.*^ 

Affidavit  as  to  Forgery  of  Instrument  Sought  to  Be  Introduced  in  Evi- 
dence.— In  some  jurisdictions  an  affidavit  is  essential  where  it  is  desired  to 
prevent  the  admission  in  evidence  of  a  recorded  instrument,  on  the  ground  that 
such  instrument  is  believed  to  be  a  forgery.*'' 

XV.  Issues  and  Proof. 
A.  Definition,  Nature  and  Formation   of   Issues — 1.  In  Geni^kal. — An 
issue  is  a  single,  certain  and  material  point,*^  arising  out  of  the  allegations  or 


44.  Requisites  and  sufficiency  of  affidavit 
of  defense.— Fidelity,  etc.,  Co.  v.  United 
States,  187  U.  S.  315,  47  L.  Ed.  194. 

"As  early  as  1879  the  supreme  court 
of  the  district  recited  the  history  of  the 
rule  and  explained  its  purpose.  'It  was  a 
rule/  the  court  said,  *to  prevent  vexatious 
details  in  the  maturing  of  a  judgment 
where  there  is  no  defense.  ♦  *  »  Now,  * 
what  does  the  rule  mean,  this  being  its 
office?  It  is  couched  in  very  plain  lan- 
guage. It  says  the  defendant  shall  set 
out  his  grounds  of  defense  and  swear  to 
them.  It  does  not  mean  a  defense  in  all 
its  details  of  incident  and  fact,  but  the 
foundation  of  defense.  That  is  all.  Those 
grounds  ought  not  to  be  vagfue  and  in- 
definite. They  should  have  significance  and 
meaning,  and  should  express  the  idea  of 
defense  upon  the  ground  to  which  they 
arc  addressed.  It  was  never  contemplated 
that  this  rule  required  a  party  to  follow 
his  case  through  all  lights  and  shadows  of 
tlie  evidence  in  it.  That  would  be  to 
hold  it  essential  that  he  should  try  his 
case  in  his  plea.'  Bank  v.  Hitz,  Mac- 
Arthur  &  Mackey,  198.  This  interpreta- 
tion was  affirmed  in  Cropley  v.  Vogeler, 
2  App-  D.  C.  28;  see,  also,  2  App.  D.  C. 
340;  Gleason  v,  Hoeke,  5  App.  D.  C.  1; 
12  App.  D.  C.  161;  Bailey  v.  District  of 
Columbia,  4  App.  D.  C.  356.'  And  the 
facts  stated  in  the  affidavit  of  defense 
will  be  accepted  as  true.  Straus  v.  Hensey, 
7  App.  D.  C.  28«."  Fidelity,  etc.,  Co.  v. 
United  States,  187  U.  S.  315,  47  L.  Ed. 
194. 

45.  Facts  stated  accepted  as  true. — Fi- 
delity, etc.,  Co.  V.  United  States,  187  U.  S. 
315,  47  L.  Ed.  194. 

46.  Necessity  for  affidavit  denjnng  exe- 
cution of  written  instrument. — See  ante, 
"Necessity,**  IV,  F,  1,  and  cross  refers 
ences  there  found. 


47.  Affidavit  alle^ng  forgery  of  instru- 
ment sought  to  be  mtroduced  in  evidence. 
— The  law  of  Texas  provides  as  follows: 
"Every  instrument  in  writing  (properly 
recorded)  shall  be  admitted  as  evidence 
without  the  necessity  of  proving  its  execu- 
tion, provided  that  the  party  who  wishes 
to  give  it  in  evidence  shall  file  the  same 
among  the  papers  of  the  suit  three  days 
before  the  trial  and  give  notice  to  the 
opposite  party  of  such  filing,  and  unless 
such  opposite  party,  or  some  other  person 
for  him,  shall  within  otle  day  after  such 
notice  file  an  affidavit  stating  that  he  be- 
lieves such  instrument  to  be  forged." 
McPhaul  V.  Lapsley,  20  Wall.  264,  22  L. 
Ed.  344:  Cox  v.  Hart,  145  U.  S.  376, 
36  L.  Ed.  741.  And  see  the  title  RE- 
CORDING ACTS. 

The  object  of  such  an  affidavit  is  to 
throw  the  burden  of  proof  on  the  defend- 
ant. McPhaul  V,  Lapsley,  20  Wall  264, 
22  L.  Ed.  344. 

Affidavit  stricken  out  where  not  filed 
in  time. — In  McPhaul  v.  Lrapsley,  20  Wall. 
264,  22  L.  Ed.  344,  the  notice  was  given 
on  the  16th  of  January,  1872,  and  the  affi- 
davit was  not  filed  until  the  5th  of  Feb- 
ruary following,  while  the  trial  was  in 
progress.  It  was  held  that  such  affidavit 
was  properly  stricken  out. 

Sufficiency  of  affidavit  filed  for  another 
purpose. — In  Cox  v.  Hart,  145  U.  S.  376,  36 
L.  Ed.  741,  it  was  queried  whether  an  affi- 
davit that  one  of  the  deeds  relied  on  in 
the  chain  of  title  was  forged,  filed  in  an 
action  of  trespass  to  tr^^  title  in  Texas, 
for  the  purpose  of  obtaining  a  continu7 
ance,  was  such  an  affidavit  as  would| 
under  Rev.  Stats.  Texas,  Art.  2257,  affect 
its  admissibility  in  evidence. 

48.  Issue  defined. — Simon  ton  v.  Winter, 
6  Pet.  141,  8  L.  Ed.  75. 

"The    law    requires    every    issue   to   be 
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pleadings  of  the  parties,**®  and,  generally,  should  be  made  up  by  an  affirmative 
and  negative.*^ 

The  issue  gives  notice  to  the  parties  of  the  point  which  is  to  be  tried, 
and  which  the  testimony  must  support.^  ^ 

2.  Similiter. — Under  modern  practice  the  addition  of  the  similiter  as  indi- 
cating the  acceptance  of  an  issue  of  fact  tendered  by  the  pleadings  of  the  oppo- 
site party,  is  considered  but  a  matter  of  form,  and  its  omission  is  cured  by  trial 
and  verdict.**  2 

B.  Burden  of  Proof. — The  general  rule  of  pleading  is,  that  when  an  issue  is 
properly  joined,  he  who  asserts  the  affirmative  must  prove  it.^^ 

0.  Correspondence  of  Allegata  and  Probata. — ^In  Oeneral. — It  is  un- 
doubtedly the  rule  in  equity,  as  well  as  at  law,  that  the  proofs  must  correspond 
with  the  allegations,^*  and  that  evidence  irrelevant  or  applicable  to  the  latter 
should  be  regarded  as  immaterial.^*  The  purpose  of  the  rule  which  requires 
that  the  allegations  and  the  proofs  must  correspond,  is  that  the  opposite  party 
may  be  fairly  apprised  of  the  specific  nature  of  the  question  involved  in  the  is- 
sue.'^^ 

Unnecessary  to  Prove  Matters  Admitted  by  Pleading. — That  which  is 
admitted  by  the  pleadings  need  not  be  proved.*"^ 

XVI.  Admissions  in  Pleadings,  and  Pleadings  as  Evidence. 
Admission  by  Failure  to  Deny  Traversable  Matters  in  Plaintiff's 
Pleadings. — As  to  the  general  rule  that  material  averments  in  pleadings  not 
traversed  by  the  other  party  are  admitted,  see  ante,  "Effect  of  Failure  to 
Traverse  Material  Allegations  in  Adversary's  Pleading,'*  IV,  B,  1,  c.  As  to  the 
effect  of  a  plea  in  confession  and  evidence  as  admitting  the  facts  alleged  in  the 
declaration,  see  ante,  "General  Rules  as  to  Nature,  Propriety  and  Sufficiency," 
XII,  E,  2,  d,  (2),  (b),  aa.  As  to  the  rule,  under  code  practice,  that  material 
allegations  of  the  complaint  or  petition,-  not  controverted  by  the  answer,  must, 
for  the  purpose  of  the  action,  be  taken  as  true,  see  ante,  "Necessity,'*  XII,  F, 
2,  b,  (1),  (a).  As  to  the  effect  of  failure  to  file  a  replication,  see  ante,  "Neces- 
sity," XII,  G,  2.  As  to  the  effect  of  failure  of  the  rejoinder  to  traverse  all  ma- 
terial allegations  in  the  replication,  see  ante,  "Requisites  of  Rejoinder,"  XII, 
H,2. 

founded  upon  some  certain  point;  that  the  lach,   1  Black  96.  17  L.   Ed.  50.    See  the 

parties    may    come    prepared    with    their  title  AMENDMENTS,  vol.  1,  p.  311. 

evidence,   and  not  be  taken  by   surprise,  58.   Burden  of  proof  on  paerty  asserting 

and  the  jury  may  not  be  misled  by  the  affirmative. — Simonton  v.   Winter,  5   Pet. 

introduction   of  various   matters."    Minor  141,  8  L.  Ed.  75.  See  the  title  PRESUMP- 

V.  Mechanics'  Bank,  1  Pet.  46,  7  L.  Ed.  47.  TIONS    AND    BURDEN    OF    PROOF, 

49.  Arises  from  allegations  or  pleadings  and  cross  references  there  found. 

of  parties.— Simonton   v.   Winter,   5    Pet.  «*-^  Allegations  and  proof  must  corrc- 

141,  8  L.  Ed  75.  spond- — Byers    v.    Surget,    19    How.    303, 

Generally,  as  to  necessity  of  pleadings  JL^«^t-  pS'  .^t'^wm '^''^"'''J^  Y^^"^ 
for  the  piiri)ose  of  forming  an  iwue,  s?e      $?Jt'  JL^n^T"^-  ^^^'o^'^^t?""  ""'  ""r^i  ^^ 

^of^V^Sr^F^^^^  ^"'   ^^^^"'^  ^0  >-     ^"^^^t  Td!  !rVhee?y'^^.: 

ot  Proceedmgs,     11.  Mandeville.  7  Cranch  208,  3   L.   Ed.  317; 

50.  Made  up  by  affirmative  and  ncga-  g^ird  v.  United  States,  131  U.  S.,  cvi,  21 
?''*^T^^?'''''*°''  ''•  ^*"^«'''  5  P^^-  ^^^'  ®  L.  Ed.  519;  Harshman  v.  Knox  County, 
^'  ^^'  ^5-  122   U.   S.   306,   30    L.   Ed.   1152.    See   the 

51.  Issue  gives  notice  of  point  to  be  titles  EQUITY,  vol.  5,  p.  883;  VARI- 
tried,  etc. — Alexander  v.  Harris,  4  Cranch      ANCE. 

299,  2  L.  Ed.  627.  55.    Byers   v,   Surget,   19   How.   303.   15 

58.  Addition  of  similiter  matter  of  form  L.   Ed.   670.    See  the  title   EVIDENCE, 

— Omission  cured  by  verdict. — Dermott  v,  vol.  5,  p.  1010. 

Wallach,  1  Black  96,  17  L.  Ed.  50;  Laber  56.     Purpose    of   rule   requiring   corre- 

V.  Cooper,  7  Wall.  565,  19  L.  Ed.  151.  spondence  of  allegata  and  probata.— Nash 

The  addition  of  a  similiter  to  the  plea  r.  Towne,  5  Wall.  68d,  18  L.  Ed.  527. 

of  property  in   an   action   of  replevin   is  57.    Proof  unnecessary  of  matters  ad- 

but  matter  of  form,  and  its  omission  does  mitted  by  plea&ngs. — Alexander  v.  Harris, 

not  affect  its  validity.    Dermott   v.  Wal-  4    Cranch   299,   2    L.    Ed.   627.    See   post. 
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Admissions  by  Pleading  Several  Matters. — See  ante,  "Right  to  Plead 
Several  Matters,"  XII,  E,  2,  c,  (2)  ;  **Right  to  Plead  Several  Defenses,"  XII,  F, 
2,  b,  (2),  (b). 

Admissions  by  Answer  in  Equity. — See  the  title  Equity,  vol.  5,  p.  870. 

Admissibility  and  Conclusiveness  of  Equity  Pleadings  as  Evidence  in 
Suit.— See  the  title  Equity,  vol.  5,  p.  886. 

Admissibility  and  Conclusiveness  of  Sworn  Pleadings,  Affidavits, 
Depositions  and  Agreements,  as  Evidence  in  Another  Suit. — When  a  bill 
or  answer  in  equity  or  a  pleading  in  an  action  at  law  is  sworn  to  by  the  party,  it 
is  competent  evidence  against  him  in  another  suit  as  a  solemn  admission  by  him 
of  the  truth  of  the  facts  stated.^s 

PLEAS  IN  ABATEMENT.— See  the  title  Abatement,  Revival  and*  Sur- 
vival, vol.  1,  p.  30. 

^'Admissions  in   Pleadings  and   Pleadings  the    complaint    brought    by    the    present 

as  Evidence/'  XVI.  plaintiff   against   his    assignor   in   a   prior 

58.    Sworn  pleadings,  affidavits,  dei>osi-  action  on  the  same  contract,  as  an  admis- 

tions,  etc.,  as  evidence  in  another  suitir—  sion  by  the  plaintiff  that  he  had  no  case 

Sec  the  title  ESTOPPEL,  vol.  5,  p.  985.  against  the  present  defendant.    The  com- 

Inadmissibility    of    unsworn    complaint  plaint  was  not  under  oath  and  signed  only 

signed  only  by  plaintiff's  attorney. — ^Where  by  the  plaintiff's  attorney.    It  was  held  to 

a  subcontractor  brought  an  action  against  be  clearly  inadmissible.    Delaware  County 

one   of  the  parties   to   the   original   con-  Comm'rs  v.    Diebold   Safe,   etc.,    Co.,  133 

tract,  the  defendant  sought  to  introduce  U.  S.  473,  33  L.  Ed.  674. 
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PLEDGE  AND  COLLATERAL  SECURITY. 

BY   JOHN    CALLAN   BROOKS. 

I.  Definitions  and  Distinctions,  459. 
n.  Delivery  and  Possession,  461. 

A.  Necessity  of  Delivery,  461. 

1.  In  General,  461. 

2.  When  Pledge  Made  by  Private  Deed,  462. 

3.  In  Case  of  Stocks  and  Other  Choses  in  Action,  462. 

B.  What  Amounts  to  Delivery,  462. 

C.  Right  to  Retain  Possession,  463. 

1.  In  General,  463. 

2.  After  Debt  Is  Barred  by  Statute  of  Limitations,  464. 

D.  Necessity  of  Retaining  Possession,  464. 

m.  What  Property  May  Be  Pledged,  464. 

IV.  Bights,  Duties  and  Liabilities  of  Parties,  464. 

A.  Care  Required  of  Pledgee,  464. 

B.  Right  of  Pledgee  to  Sell  upon  Default  of  Pledgor,  464. 

C.  Pledgee  Forbidden  to  Purchase  at  Own  Sale,  465. 

1.  General  Rule,  465. 

2.  Power  Expressly  Granted  by  Pledgor,  465. 

V.  Assignment  or  Transfer  of  Pledge  by  Pledgee,  465. 

A.  In  General,  465. 

B.  To  Bona  Fide  Purchaser  without  Notice,  465. 

C.  Transfer  to  Creditors,  466. 

VI.  Tender  of  Debt,  466. 
Vn.  Boles  Applicable  to  Corporate  Bonds,  466. 

A.  Indorsement  of  Bonds  as  Waiver,  466. 

B.  Necessity  for  Tender,  466. 

Vm.  Promissory  Notes  Delivered  as  Collateral  Security,  466. 
IZ.   Conflict  of  Laws,  466. 
X.  Bankruptcy,  467. 

CROSS  REFERp^NCES. 

See  the  titles  Assignments,  vol.  2,  p.  549;  Attachment  and  Garnishment, 
vol.  2,  p.  660;  Bankruptcy,  vol.  2,  p.  792;  Banks  and  Banking,  vol.  3,  p.  1; 
Bills  of  Lading,  vol.  3,  p.  232 ;  Bills,  Notes  and  Checks,  vol.  3,  p.  257 ;  Bokds, 
vol.  3,  p.  382;  Bottomry  and  Respondentia,  vol.  3,  p.  449;  Chattel  Mort- 
gages, vol.  3,  p.  699 ;  Corporations,  vol.  4,  p.  621 ;  Creditors'  Suits,  vol.  5,  p- 
22;  Executors  and  Administrators,  vol.  6,  p.  119;  Factors  and  Commission 
Merchants,  vol.  6,  p.  232;  Guaranty,  vol.  6.  p.  580;  Liens,  vol.  7,  p.  890; 
Mortgages  and  Deeds  oe  Trust,  vol.  8,  p.  452;  Municipal,  County,  State 
AND  Federal  Securities,  vol.  8,  p.  650;  Powers;  Railroads;  Stocks  and 
Stockholders;  Trusts  and  Trustees;  Warehouses  and  Warehousemen; 
Usury. 

As  to  property  mortgaged  or  pledged  being  subject  to  attachment,  see  the  title 
Attachment  and  Garnishment,  vol.  2,  p.  676.  As  to  property  pledged  being 
subject  to  garnishment,  see  the  title  Attachment  and  Garnishment,  vol.  2, 
p.  695.    As  to  security  for  advances,  see  the  title  Bankruptcy,  vol.  2,  p.  948. 
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As  to  bank's  lien  in  general,  see  the  title  Banks  and  Banking^  vol.  3,  p.  166.    As 
to  banker's  lien  generally,  see  the  title  Banks  and  Banking,  vol.  3,  p.  39.    As 
to  notice  of  equity,  see  the  title  Banks  and  Banking,  vol.  3,  p.  66.    As  to  right 
of  banks  to  hold  more  than  one  security,  see  the  title  Banks  and  Banking, 
vol.  3,  p.  66.    As  to  railroad  bonds  as  security,  see  the  title  Banks  and  Bank- 
ing, vol.  3,  p.  61.    As  to  power  of  bank  to  loan  on  security  of  bank's  own  stock 
and  on  security  of  another  national  bank  stock,  see  the  title  Banks  and  Bank- 
ing, vol.  3,  p.  61.     As  to  specific  pledge  excluding  general  lien,  see  the  title 
Banks  and  BANKmG,  vol.  3,  p.  40.    As  to  necessity  for  actual  delivery  of  bank 
stock  to  constitute  a  pledge,  see  the  title  Banks  and  Banking,  vol.  3,  p.  169. 
As  to  rules  applicable  to  national  bank  as  pledgee,  see  the  title  Banks  and 
Banking,  vol.  3,  p.  141.    As  to  liability  of  pledgee  of  national  bank  stocks  with- 
out transfer  to  pledgee  and  after  transfer,  see  the  title  Banks  and  Banking, 
vol.  3,  pp.  139,  140.     As  to  liability  of  national  banks  on  national  bank  stock 
owned  by  it  as  pledge  or  security,  see  the  title  Banks  and  Banking,  vol.  3,  p. 
136.    As  to  liability  for  conversion  by  superior  force,  see  the  title  Banks  and 
Banking,  vol.  3,  p.  66.    As  to  liability  for  fraudulent  use  by  owner  of  property 
pledged,  see  the  title  Banks  and  Banking,  vol.  3,  p.  67.    As  to  release  of  bank 
debt  or  security,  see  the  title  Banks  and  Banking,  vol.  3,  p.  93.    As  to  securi- 
ties by  cashier  of  bank,  see  the  title  Banks  and  Banking,  vol.  3,  p.  89.    As  to 
deposit  of  security,  see  the  title  Banks  and  Banking,  vol.  3,  p.  69.    As  to  re- 
lation of  the  strict  rule  requiring  notice  to  a  bill  in  respect  to  collateral  security, 
see  the  title  Bills,  Notes  and  Checks,  vol.  3,  p.  327.    As  to  collateral  security 
for  a  pre-existing  debt,  see  the  title  Bills,  Notes  and  Checks,  vol.  3,  p.  298. 
As  to  exchange  of  securities  and  surrender  of  collateral  constituting  a  valuable 
consideration,  see  the  title  Bills,  Notes  and  Checks,  vol.  3,  p.  298.    As  to 
right  of  holder  to  benefit  of  mortgage  to  secure  endorser,  see  the  title  Bills, 
Notes  and  Checks,  vol.  3,  p.  314.    As  to  exchange  of  securities,  see  the  title 
Bills,  Notes  and  Checks,  vol.  3,  p.  298.    As  to  collateral  security  for  pre-ex- 
isting debt,  see  the  title  Bills,  Notes  and  Checks,  vol.  3,  p.  298.   As  to  duty  of 
holder  of  collateral  to  present,  see  the  title  Bills,  Notes  and  Checks,  vol.  3,  p. 
321.    As  to  instrument  transferred  as  collateral  security  for  debt,  see  the  title 
Bn,LS,  Notes  and  Checks,  vol.  3,  p.  312,    As  to  surrender  of  collateral,  see  the 
title  Bills,  Notes  and  Checks,  vol.  3,  p.  298.    As  to  payment  of  accommoda- 
tion bill  of  exchange  by  endorser,  see  the  title  Bills,  Notes  and  Checks,  vol. 
3,  p.  350.    As  to  ttie  taking  of  security  from  the  principal  debtor,  see  the  title 
Bills,  Notes  and  Checks,  vol.  3,  p.  354.    As  to  transfer  of  bill  of  lading  as 
collateral  security  for  pre-existing  debt,  see  the  title  Bill  oe  Lading,  vol.  3,  p. 
233.    As  to  rights  of  purchaser  of  draft  with  bill  of  lading  attached,  see  the  title 
Bill  oe  Lading,  vol.  3,  p.  242.    As  to  taking  collateral  security,  see  the  title 
Bonds,  vol.  3,  p.  422.    As  to  pledge  of  bonds,  see  the  title  Bonds,  vol.  3,  p.  420. 
As  to  hypothecation  of  ship  and  cargo,  see  the  title  Bottomry  and  Respon- 
dentia, vol.  3,  pp.  450,  455.     As  to  excessiveness  of  security,  see  the  title 
Chattel  Mortgages,  vol.  3,  p.  739.    As  to  effect  of  delivery  of  goods  in 
pledge,  see  the  title  Chattel  Mortgages,  vol.  3,  p.  738.     As  to  pledge  and 
collateral  security,  see  the  title  Chattel  Mortgages,  vol.  3,  p.  748.     As  to 
equity  of  redemption,  see  the  titles   Chattel  Mortgages,  vol.  3,  pp.  759,  766; 
Mortgages  and  Deeds  oe  Trust,  vol.  8,  p.  452.    As  to  necessity  for  a  creditor 
to  first  resort  to  collateral,  see  the  title  Creditors'  Suits,  vol.  5,  p.  37.    As  to 
securities  held  jointly,  see  the  title  Executors  and  Administators,  vol.  6,  p. 
132.    As  to  right  to  pledge  or  mortgage,  see  the  title  Executors  and  Admin- 
istrators, vol.  6,  p.  14L    As  to  authority  of  factor  to  pledge  generally  and 
under  the  factor's  acts,  see  the  title  Factors  and  Commission  Merchants,  vol. 
6,  p.  232.    As  to  landlord's  lien,  see  the  title  Landlord  and  Tenant,  vol.  7, 
p.  841. 

I.    Definitions  and  Distinctions. 

A  pledge  is  defined  as  a  bailment  of  personal  property  as  security  for  some 
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debt  or  engagement.  The  word  is  also  applied  to  the  res  or  personal  property 
forming  the  subject  matter  of  the  bailment.  Pawn  was  synonymous  with  pledge 
at  common  law,  but  modern  usage  tends  to  restrict  these  words  to  the  bailment 
of  tangible  chattels  for  money  advanced,  and  has  introduced  the  term  collateral 
security,  or  simply  collateral,  to  designate  the  subject  matter  of  a  pledge  given  as 
security  for  an  engagement  other  than  a  simple  borrowing  of  money,  and  par- 
ticularly when  the  subject  matter  consists  of  incorporeal  chattels  such  as  stocks, 
bonds,  or  choses  in  action.^ 

'Tawn''  and  ''Antichresis"  in  Louisiana. — Under  the  law  of  Louisiana, 
there  are  two  kinds  of  pledges;  the  pawn  and  the  antichresis.  A  thing  is  said 
to  be  pawned  when  a  movable  is  given  as  a  security;  the  antichresis  is  when  the 
security  given  consists  in  immovables.^ 

Distinction   between  Mortgage   and  Pledge.— The  difference  ordinarily 


1.  Definition. — Bouvier's  Law  Diet.,  vol. 
2,    p.    683. 

The  Civil  Code  of  Louisiana  says,  ''the 
pledge  is  a  contract,  by  which  the  debtor 
gives  something  to  his  creditor  as  a  secu- 
rity for  his  debt.  Section  20,  art.  3100." 
Livingston  v.  Story,  11  Pet.  351,  388,  9 
L.  Ed.  746.  See,  also,  Freiburg  v,  Dreyfus, 
135  U.  S.  478,  34  L.  Ed.  206. 

What  constitutes  a  pledge  under  Louis^ 
aina  law. — Where  on  the  face  of  notes 
given  for  money  loaned* it  is  stated  that 
the  notes  are  secured  by  a  pledge  of  secur- 
ities (warehouse  receipts  for  goods  in 
store),  and  in  case  of  its  nonpayment 
the  holder  is  authorized  to  sell  the  said 
securities  at  public  or  private  sale,  with- 
out recourse  to  legal  proceeding  and  to 
make  any  transfers  that  may  be  required, 
it  was  held  that  the  contract  was  a  real 
and  not  a  simulate^  one.  and  that  the 
pledge  was  made  in  conformity  to  the  laws 
of  •the  state  of  Louisiana.  Freiburg  v. 
Dreyfus,  135  U.  S.  478,  34  L.  Ed.  206.  See 
the  title  WAREHOUSES  AND  WARE- 
HOUSEMEN. 

Where  the  attendant  circumstances  were 
not  such  as  to  arouse  suspicion  in  the 
mind  of  a  reasonably  prudent  man,  and 
the  loan  and  pledge  have  all  tlie  appear- 
ance of  an  ordinary  business  transaction, 
then  the  pledge  was  not  fraudulent  or 
void.  Freiburg  v.  Dreyfus,  135  U.  S.  478, 
34  L.  Ed.  206. 

Under  the  circumstances  the  transfer  of 
the  property  from  an  insolvent  to  the 
pledgor,  though  good  between  the  parties, 
and  vesting  title  in  the  pledgor,  was  sub- 
ject to  be  set  aside  at  the  instance  of  the 
insolvent's  creditors  until  so  set  aside, 
the  title  being  in  the  pledgor,  he  could 
create  a  valid  pledge  in  favor  of  a  bona 
fide  party.  Freiburg  v.  Dreyfus,  135  U.  S. 
478.  479,  34  L.  Ed.  206. 

"Cotton  notes"  as  security. — Where  a 
dealer  in  cotton  borrowed  from  defendant 
bank  about  sixty-four  thousand  dollars, 
and  in  every  instance,  as  such  advances 
were  made,  the  firm  deposited  with  the 
bank  what  were  known  as  "cotton  notes," 
which  were  instruments  made  by  a  ware- 
house company,  whose  business  it  was  to 
receive  and  take  care  of  cotton   until   it 


was  sold,  or  its  delivery  demanded  by  the 
person  who  originally  deposited  it  in  the 
warehouse,  or  by  some  holder  of  the  cot- 
ton notes,  each  note  represented  a  bale 
of  cotton,  held,  that  the  bank  never  had 
anything  more  than  a  pledge  of  the  cot- 
ton as  a  security  for  the  payment  of  it» 
debt.  McLeod  v.  Fourth  Nat.  Bank,  122 
U.  S.  628,  529,  30  L.  Ed.  1237. 

2.  "Pawn"  and  "antichresis"  in  Louis- 
iana.— Livingston  v.  Story,  11  Pet.  351, 
9  L.  Ed.  746. 

Contract  of  antichresis. — On  the  25th 
of  July,  1822,  Livingston  applied  to  foi 
and  obtained  from  Fort  &  Story,  a  loan 
of  $22,936,  on  the  security  of  a  lot  of 
ground  in  New  Orleans,  on  which  stores 
were  then  being  built;  this  sum  was  re- 
ceived, part  in  cash,  part  in  a  promissory 
note,  and  $8,000  were  to  be  paid  to  the 
contractor  for  finishing  the  stores  on  the 
lot.  The  property  was  conveyed  by  Liv- 
ingston to  Fort  &  Story,  by  a  deed  of 
absolute  conveyance;  and  he  received  from 
F.  &  S.  a  counter  letter,  by  which  they 
promised  to  reconvey  the  property  to  him, 
if,  on  or  before  the  1st  of  February,  1823, 
he  paid  them  $25,000;  by  the  counter  letter, 
on  payment  of  the  loan,  the  property  was 
to  revert  to  L.;  if  not,  it  was  to  be  sold 
by  an  auctioneer  of  the  city  of  New 
Orleans,  and  the  residue  of  the  proceeds 
of  the  same  paid  to  L.;  the  money  ad- 
vanced by  F.  &  S.,  with  the  interest  and 
the  expenses,  being  first  deducted;  the 
agreement  for  building  the  stores  was 
transferred  by  L.  to  F.  &  S.,  and  they 
agreed  to  pay  the  $8,000|  as  the  work  pro- 
ceeded, in  installments.  On  the  1st  of 
February,  1823,  the  buildings  had  not  been 
completed,  and  F.  &  S.  agreed,  that  the 
payment  of  the  sum  due  on  that  day 
should  be  postponed  until  the  2d  of  June, 
1823;  the  sum  of  $25,000,  to  be  increased 
to  $27,000,  being  at  the  rate  of  eighteen 
per  cent  per  annum,  for  four  months, 
and  the  residue,  for  expenses  of  selling 
the  property  at  auction,  etc.,  an  agreement 
was  made,  that  if  the  amount  named 
should  not  be  paid  on  the  1st  of  June,  1823, 
the  property  should  be  sold  at  auction, 
and  after  the  repayment  of  the  sum  of 
$27,500,  the  expenses  of  sale,  etc.,  the  resi- 
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recognized  between  a  mortgage  and  a  pledge  is  that  title  is  transferred  by  the 
former  and  possession  by  the  latter  ^ 

n.   Delivery  and  Possession. 
A.    Necessity  of  Delivery — 1.   In  General. — A  pledge,  in  the  legal  sense, 
requires  to  be  delivered  to  the  pledgee.     He  must  have  possession  of  it.     He 
may  then  in  default  of  payment  of  the  debt  for  which  the  thing  is  pleaded,  sell 


due    should   be  paid  to    L.;   by  the   same 
agreement,  the   counter  letter   was   to   be 
delivered   up,   and   the   record   of   it   can- 
celled.   On  the  2d  of  June,  the  money  not 
being  paid  bv  L.  to  F.  &  S.,  it  was  agreed 
that   if,  on  or  before  the  5th  of  August, 
1S23.  the  sum  due,  with  interest,  at  eight- 
een  per  cent  annum,  to  amount  to  $27,- 
S60.76,  should  not  be  paid  by  L.  to  F.  & 
S.,  the  lot,  and  all   the  buildings,  should 
become  the  full  and  absolute  property  of 
F.  &  S.;  the  money  was  not  paid;  and  F. 
&  S.  protested,  as  they  had  done  on  the 
•ith  of  February,  for  noncompliance  with 
the  agreement  to  pay  the  money  agreed 
to  be  paid.     From  this  time,  F.  &  S.  con- 
tinued in  possession   of  the   lot   and   the 
buildings,  until  the  death  of  Fort,  in  1828; 
when  S.  purchased  the  share  which  had 
belonged  to  F.,  and  he  continued  to  hold 
the  property.     The  evidence  in   the   case 
showed   that    after    July,    1822,    the    con- 
tractor did   not    apply   the   $8,000   to   the 
completion  of  the  stores  on  the  property; 
and  although  F.  &  S.  knew  that  he  was 
>o  neglecting  to  apply  the  funds,  they  con- 
tinued to  pay  over  the  same  to  him,  in 
weekly  payments,   according  to   the   con- 
tract. In  1832,  L.  having  become  a  citizen 
of   New    York,    filed    bill    in    the    district 
court  of  the  United  States  for  the  eastern 
district  of  Louisiana,  claiming  to  have  the 
property  held  by  S.  rcconveyed   to   him, 
on  the  payment  to  S.  of  the  sum  due  to 
him,  and  interest  on  the  same,  deducting 
the  rents  and  profits  of  the  estate;  or  that 
the  same  should  be  sold  according  to  the 
terms  of  the  counter  letter;  and  after  the 
payment  to  S.  of  the  amount  due  to  him, 
with  interest,  the  same  deductions  having 
been   made,    that    the   balance    remaining 
from  the  sale  should  be  so  paid  to  him. 
After  much  inquiry  and  deliberation,  and 
a  comparison  of  the  civil  code  of  Louis- 
iana with  the  civil  law  from  which  it  de- 
rives its  origin,  and  with  which  it  is  still 
in  close  connection,  we  have  come  to  the 
conclusion,  that  the  original  contract  and 
counter  letter,  constituted  a  pledge  ol  real 
property;    a    kind    of    contract    especially 
provided   for    by    the    laws    of    Louisiana, 
denominated  "an  antichresis;"  by  this  kind 
of  contract,  the  possession  of  the  property 
is  transferred  to  the  person  advancing  the 
money;   that   was    done    in   this   case;    in 
case  of  failure  to  pay,  the  property  is  to 
be  sold  by  judicial  process,  and  the  sum 
which  it  may  bring,  over  the  amount  for 
what  it  was  pledged,  is  to  be  paid  to  the 
person  making  the  pledge.     In   this  case, 
a  provision  was  made  for  a  sale  by  the 


parties,  upon  the  failure  of  payment;  but 
this  feature  of  the  contract  is  rather  con- 
firmatory of  the  contract  and  counter 
letter  being  an  antichresis,  than  other- 
wise; for  it  is,  at  most,  only  a  substitution 
by  the  parties  of  what  the  laws  of  Louis- 
iana require.  The  decree  of  the  court  was 
in  conformity  to  those  principles.  Living- 
ston V.  Story,  11  Pet.  351,  9  L.  Ed.  746. 

Rules  applicable  to  contract  of  anti- 
chresis.— ^The  antichresis  must  be  reduced 
to  writing;  the  creditor  acquires  by  this 
contract  the  right  of  reaping  the  fruits 
or  other  rewards  of  the  immovables  given 
to  him  in  pledge;  on  condition  of  deduct- 
ing, annually,  their  proceeds  from  the  in- 
terest, if  any  be  due  to  him,  and  after- 
wards from  the  principal  of  his  debt;  the 
creditor  is  bound,  unless  the  contrary  is 
agreed  on,  to  pay  the  taxes,  as  well  as 
the  annual  charges  of  the  property  given 
to  him  in  pledge;  he  is  likewise  bound, 
the  penalty  of  damages,  to  provide  for  the 
keeping  and  necessary  repairs  of  the 
pledged  estate;  and  may  lay  out,  from  the 
revenues  of  the  estate,  sufficient  for  such 
expenses.  Livingston  v.  Story,  11  Pet.  351, 
9  L.  Ed.  746. 

The  creditor  does  not  become  proprie- 
tor of  the  pledged  immovables,  by  the 
failure  of  payment  at  the  stated  time;  any 
clause  to  the  contrary  is  null;  and  in 
that  case,  it  is  only  lawful  for  him  to  sue 
his  debtor  before  the  court,  in  order  to 
obtain  a  sentence  against  him,  and  to 
cause  the  objects  which  have  been  put 
into  his  hands  to  be  seized  and  sold. 
Livingston  v.  Story^  11  Pet.  351,  9  L.  Ed. 
746. 

The  debtor  cannot,  before  the  full  pay- 
ment of  his  debt,  claim  the  enjoyment  of 
the  immovables  which  he  has  given  in 
pledge;  but  the  creditor  who  wishes  to 
free  himself  from  the  obligation  under  the 
antichresis  may  always,  unless  he  has  re- 
nounced this  right,  compel  the  debtor  to 
retake  the  enjoyment  of  his  immovables. 
Livingston  v.  Story,  11  Pet.  351,  9  L.  Ed. 
746. 

The  doctrine  of  prescription,  under  the 
civil  law,  does  not  apply  to  this  case, 
which  is  one  of  pledge;  and  if  it  does,  the 
time  before  the  institution  of  this  suit 
had  not  elapsed,  in  which,  by  the  law  of 
Louisiana  a  person  may  sue  for  immovable 
property.  Livingston  v.  Story,  11  Pet.  351, 
9  L.  Ed.  746.  See  the  title  PRESCRIP- 
TION. 

3.  Distinction  between  mortgage  and 
pledge. — Casey  v.  Cavaroc,  96  U.  S.  467, 
477,  24  L.  Ed.  779.    See  the  titles  CHAT- 
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it  for  the  purpose  of  raising  the  amount  by  merely  giving  proper  notice  to  the 
pledgor.*  The  thing  pledged  may  be  in  the  temporary  possession  of  the  pledgor 
as  special  bailee,  without  defeating  the  legal  possession  of  the  pledgee ;  but  where 
it  has  never  been  out  of  the  pledgor's  actual  possession,  and  has  always  been  sub- 
ject to  his  disposal  by  way  of  collection,  sale,  substitution,  or  exchange,  no  pledge 
or  privilege  exists  as  against  third  persons.*^ 

2.  Wh^n  Pledge  Made  by  Private  Deed. — It  is  required  in  order  to  create 
a  pledge,  not  only  that  delivery  should  accompany  the  private  deed,  but  that  the 
instrument  itself  should  exhibit  the  nature  and  extent  of  the  rights  and  obliga- 
tions of  the  contracting  parties  reciprocally.® 

3.  In  Case  of  Stocks  and  Other  Choses  in  Action. — In  the  case  of  stocks 
and  other  choses  in  action,  the  pledgee  must  have  possession  of  the  certificate  or 
other  documentary  title,  with  a  transfer  executed  to  himself,  or  in  blank  (un- 
less payable  to  bearer),  so  as  to  give  him  the  control  and  power  of  disposal  of  it. 
Such  things  are  then  called  pledges,  but  more  generally  (Collaterals ;  and  they  may 
be  used  in  the  same  manner  as  pledges  properly  so  called.  If  there  is  not  trans- 
fer attached  to,  or  accompanying  the  document,  it  is  imperfect  as  a  pledge,  and 
requires  a  resort  to  a  court  of  equity  to  give  it  effect.'^ 

B.  What  Amounts  to  Delivery. — Possession  is  of  the  essence  of  a  pledge; 
and  without  it,  no  privilege  can  exist  as  against  third  persons.®     But  the  pos- 


TEL  MORTGAGES,  vol.  3,  p.  699; 
MORTGAGES  AND  DEEDS  OF 
TRUST,  vol.  8,  p.  452. 

Distinction  between  mortgage  and 
pledge. — W.  executed  a  written  contract 
for  the  sale  to  G.,  in  accordance  with  a 
schedule  of  prices  in  gold,  of  a  large  num- 
ber of  cattle.  The  contract  provided  that 
M.  was  to  retain  a  lien  on  the  cattle  until 
the  purchase  money,  amounting  to  nearly 
$8,000,  should  be  paid;  and  it,  for  the 
purpose  of  preserving  said  lien,  authorized 
him  to  designate  some  person  as  his  agent 
to  go  along  with  and  retain  possession  of 
the  cattle.  In  the  event  of  the  balance  of 
the  purchase  money  not  being  paid  on  or 
before  a  certain  date,  such  agent  was  to 
sell  all  or  such  portion  of  the  cattle  as 
would  pay  the  purchase  money  then  due, 
as  well  as  wages  and  other  expenses  of  the 
agent.  After  the  contract  was  signed,  M. 
executed  to  one  P.  a  power  of  attorney, 
authorizing  him  to  accompany  the  cattle, 
and  retain  the  lien  provided  for.  The 
cattle  having  arrived,  the  purchase  money 
not  having  been  paid  by  G.,  P.  took  forci- 
ble possession  of  the  cattle,  and  drove 
them  from  the  ranch  where  they  were 
grazing  to  that  of  one  A.,  some  distance 
off.  G.  then  brought  replevin  against  M. 
and  P.  to  recover  possession  of  the  cat- 
tle, and  damages  for  their  wrongful  de- 
tention. Held,  that  this  contract  created 
a  charge  upon  the  property  not  in  the 
nature  of  a  pledge,  but  of  a  mortgage. 
Gregory  v.  Morris,  96,  619,  24  L.  Ed.  740. 

By  a  mortgage  of  personal  property, 
differing  in  this  respect  from  a  pledge, 
it  is  not  merely  the  possession  or  a  spe- 
cial property  that  passes;  but,  both  at  law 
and  in  equity,  the  whole  title  is  trans- 
ferred to  the  mortgagee,  as  security  for 
the  debt,  subject  only  to  be  defeated  by 
performance  of  the  condition,  or  by  re- 
demption on  bill  in  equity  within  a  rea- 


sonable time;  and  the  right  of  possession, 
when  there  is  no  express  stipulation  to 
the  contrary,  goes  with  the  right  of  prop- 
erty. Story  on  Bailments,  §  287;  Story 
Eq.  Jur.,  §§  1030,  1031;  Conard  v.  Atlantic 
Ins.  Co.,  1  Pet.  386,  441,  7  L.  Ed.  189; 
Casey  v.  Cavaroc,  96  U.  S.  467,  477,  24  L. 
Ed.  779;  Waterman  v.  Mackenzie,  138  U. 
S.  252,  258,  34  L.  Ed.  923.  See  the  title 
CHATTEL  MORTGAGES,  vol,  3,  p.  699. 

4.  Necessity  of  delivery  in  generaL — 
Story  on  Bailments,  §  297,  et  seq.  Casey 
V.  Cavaroc,  96  U.  S.  467,  24  L.  Ed. 
779;  Christian  v.  Atlantic,  etc.,  R.  Co..  133 
U.  S.  233,  241,  33  L.  Ed.  589;  Casey  r. 
Schuchardt,  96  U.   S.  494,  24  L.   Ed.   790. 

5.  In  temporary  possession  of  pledgor 
as  special  bailee. — Casey  v,  Cavaroc,  96 
U.  S.  467,  24  L.  Ed.  779,  cited  in  Casey 
V.  Schuchardt,  96  U.  S.  494,  24  L.  Ed.  790. 

6.  Pledge  by  private  deed. — Freiburg  v, 
Dreyfus,  135  U.  S.  478,  482,  34  L.  Ed.  206. 

7.  In  case  of  stocks  and  other  choses  in 
action. — Story  on  Bailments,  §  297,  et  seq. 
Christian  v.  Atlantic,  etc.,  R.  Co.,  133  U.  S. 
233,  241,  33  L.  Ed.  589;  Casey  v,  Schuch- 
ardt, 96  U.  S.  494,  24  L.  Ed.  790. 

8.  Possession  is  of  the  essence  of  a 
pledge. — Casey  v.  Cavaroc,  96  U.  S.  467, 
24  L.  Ed.  779;  Third  Nat.  Bank  v,  Buffalo 
German  Ins.  Co.,  193  U.  S.  581,  588,  48  L. 

.  Ed.  805;  Casev  v.  National  Bank,  96  U.  S. 
492,  24  L.  Ed.  789.  See  ante,  "In  Gen- 
eral.'' II,  A,  1. 

This  doctrine  is  in  accordance  with  both 
the  common  and  the  civil  law,  the  Code 
Napoleon  (art.  2076),  and  the  civil  code 
of  Louisiana  (art.  3162).  Casey  v.  Cav- 
aroc, 96  U.  S.  467,  24  L.  Ed.  779. 

Where  it  was  agreed  that  a  bank  should 
deposit  bills  and  notes  with  its  president 
and  his  partner,  by  way  of  pledge  to  se- 
cure a  loan  made  by  a  third  party,  and  the 
president  delivers  them  back  to  the  bank 
officers  for  collection,  with  power  to  sub- 
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session  need  not  be  actual :  it  may  be  constructive ;  as  where  the  key  of  a  ware- 
house containing  the  goods  pledged  is  delivered,  or  a  bill  of  lading  is  assigned. 
In  such  case,  the  act  done  will  be  considered  as  a  token,  standing  for  actual  de- 
livery of  the  goods.  It  puts  the  property  under  the  power  and  control  of  the 
creditor.*  In  some  cases,  such  constructive  delivery  cannot  be  effected  without 
doing  what  amounts  to  a  transfer  of  the  property  also.  The  assignment  of  a 
bill  of  lading  is  of  that  kind.  Such  an  assignment  is  necessary,  where  a  pledge 
is  proposed,  in  order  to  give  the  constructive  possession  required  to  constitute  a 
pledge;  and  yet  it  formally  transfers  the  title  also.  In  such  a  case,  there  is 
a  union  of  two  distinct  forms  of  security — that  of  mortgage  and  that  of  pledge; 
mortgage  by  virtue  of  the  title,  and  pledge  by  virtue  of  the  possession.  This  ad- 
vantage exists  when  notes  and  bills  are  transferred  to  a  creditor  by  way  of  col- 
lateral security.  His  possession  of  them  gives  them  the  character  of  a  pledge. 
Their  indorsement  is  payable  to  order,  or  their  delivery  if  payable  to  bearer,, 
gives  him  the  title  also,  which  is  something  more  than  a  pledge.^® 

0.  Bight  to  Retain  Possession — 1.  In  General. — Until  he  shall  be  paid, 
the  pledgee  is  entitled  to  the  possession  of  the  property  which  he  holds  under  a 
valid  pledge  as  security  for  his  debt  against  the  pledgors,  notwithstanding  a  sub- 


stitute other  securities  therefor,  it  is  not 
such  a  delivery  and  possession  as  is  nec- 
essary to  create  a  privilege  by  the  law  of 
Louisiana.  Casey  v.  Cavaroc,  96  U.  S. 
467,   24   L.    Ed.   779. 

The  stock  and  dividends  of  the  state  of 
North  Carolina,  now  in  question,  have 
nothing  about  them  in  the  nature  of  a 
pledge.  The  10th  section  of  the  act  of 
1855.  relied  on  by  the  complainant  for 
creating  a  pledge,  must  be  understood  as 
using  the  word  ki  a  popular  and  not  in 
a  technical  sense.  That  section  declares, 
first,  that  as  security  for  the  redemption 
of  said  certificates  of  debt  the  public  faith 
of  the  state  is  hereby  pledged  to  the  hold- 
ers thereof.  This  is  no  more  than  a  sol- 
emn promise  on  the  part  of  the  state  to 
redeem  the  certificates.  The  section  next, 
in  addition  to  the  pledge  of  the  'public 
faith,  declares  that  all  the  stock  held  by 
the  state  in  the  Atlantic  and  North  Caro- 
lina Railroad  Company  shall  be  pledged 
for  the  same  purpose,  and  any  dividend 
of  profit  declared  thereon  shall  be  applied 
to  the  payment  of  the  interest  on  said 
bonds.  This  was  nothing  more  than  a 
promise  that  the  stock  should  be  held 
and  set  apart  for  the  payment  of  the 
bonds,  and  that  the  dividends  should  be 
applied  to  the  interest.  There  was  no 
actual  pledge.  It  was  no  more  of  a  pledge 
than  is  made  by  a  farmer  when  he  pledges 
his  growing  crop,  or  his  stock  of  cattle, 
for  the  payment  of  a  debt,  without  any 
delivery  thereof.  He  does  not  use  the 
word  in  its  technical,  but  in  its  popular 
sense.  Christian  v.  Atlantic,  etc.,  R.  Co. 
133  U.  S.  233,  242,  33  L.   Ed.   589. 

Under  the  statutes  of  Louisiana  relat- 
ing to  pledges  of  negotiable  and  other  se- 
curities, which  was  in  force  in  the  year  of 
1873,  when  the  transaction  in  this  case 
took  place,  the  actual  delivery  of  such 
securities  was  sufficient  to  constitute  a 
pledge.  Casey  v.  Schneider,  96  U.  S.  496, 
24  L.  Ed.  790. 


9.  Constructive  possession. — Casey  v, 
Cavaroc,  96  U.  S.  467,  477,  24  L.  Ed,  779. 
See  the  title  BILL  OF  LADING,  vol.  3, 
p.  232;  WAREHOUSES  AND  WARE- 
HOUSEMEN. 

10.  Constructive  possession. — Casey  v, 
Cavaroc,  96  U.  S.  467,  477,  24  L.  Ed.  779. 

"Whether  constructive  possession  in  the 
creditor  can  be  affirmed,  where  an  article 
to  which  his  only  title  is  that  of  pledge  is 
actually  redelivered  to  the  debtor,  with 
general  authority  to  dispose  of  it  and  sub- 
stitute another  article  of  equal  value  in  its 
place,  is  the  question  which  we  have  to 
meet  in  this  case.  Such  a  redelivery  for  a 
mere  temporary  purpose,  as  for  shoeing 
a  horse  which  has  been  pledged  and  is 
owned  by  the  farrier,  or  for  repairing  a 
carriage,  which  has  been  been  pledged  and 
is  owned  by  the  carriage  maker,  does  not 
amount  to  an  interruption  of  the  pledgee's 
possession.  The  owner  is  but  a  mere 
special  bailee  for  the  creditor.  So,  when 
the  debtor  is  employed  in  the  creditor's 
service,  his  temporary  use  of  the  pledged 
article  in  the  creditor's  business  does  not 
effect  a  restoration  of  the  possession  to 
the  debtor.  This  is  in  accordance  both 
with  the  common  and  the  civil  law."  Casey 
V,  Cavaroc,  96  U.  S.  467,  477,  24  L.  Ed.  779. 

The  case  of  Clark  v.  Iselin,  21  Wall.  360, 
22  L.  Ed.  568,  being  a  New  York  case, 
and  governed  by  New  York  law,  the  Au- 
thority cited  was  necessarily  of  great 
weight,  if  not  controlling.  When,  as  in 
that  case,  the  title  has  been  transferred 
to  the  creditor,  and  the  collections  are 
made  for  his  benefit,  the  pledgor  merely 
acting  as  his  servant  or  agent  in  making 
them,  the  character  of  the  security  is  not 
affected  at  the  common  law  by  the  debtor 
having  actual  possession  of  the  collaterals, 
there  being  no  fraud  in  the  transaction. 
Tn  such  case,  they  are  held  by  the  creditor 
by  way  of  mortgage  as  well  as  pledge; 
and  a  mortgage  is  valid  notwithstanding 
the  mortgagor  has  the  possession.    Casey 
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sequent  adjudication  of  bankruptcy  against  them;  and  his  refusal  to  surrender 
it  to  their  assignees  is  not  a  conversion  of  it.^^ 

2.  After  Debt  Is  Barred  by  Statute  of  Limitations. — If  a  pledgee  holds 
property  as  security  for  a  debt,  the  statute  of  limitations  does  not  affect  his  right 
to  hold  the  pledge  until  the  debt  is  paid ;  it  does  not  authorize  the  debtor  to  claim 
the  pledge  without  paying  the  debt.  The  creditor  is  in  possession.  If  the  statute 
runs  against  any  one  (so  far  as  relates  to  the  pledge),  it  runs  against  the  pledgor. 
The  creditor,  by  operation  of  t"he  statute,  may  lose  his  right  of  action  for  a  per- 
sonal judgment  against  the  debtor;  but  he  has  a  right  to  hold  on  to  the  pledge 
until  the  debt  is  paid.  It  is  the  debtor's  concern  to  see  that  he  does  not  lose  his 
right  to  redeem  the  pledge.  ^^ 

D.  Necessity  of  Retaining  Possession. — Where  securities  are  pledged, 
the  voluntary  parting  with  possession  discharges  the  pledge.^^ 

m.    What  Property  May  Be  Pledged. 
Estate  of  Corporation. — Where  the  directors  of  a  bank  agree  to  pledge  to 
the  government  of  the  United  States  the  entire  estate  of  the  corporation  as  a 
security  for  the  payment  of  the  original  principal  of  a  claim,  such  a  pledge  or 
transfer  was  held  to  be  valid.^* 

IV.    Bights,  Duties  and  Liabilities  of  Parties. 

A.  Care  Bequired  of  Pledgee. — A  pledgee  is  only  bound  to  take  that  care 
of  the  pledge  which  a  careful  man  bestows  on  his  own  property.^* 

B.  Bight  of  Pledgee  to  Sell  upon  Default  of  Pledgor. — By  virtue  of  the 
pledge,  the  pledgee  has  the  right  by  law,  on  the  default  of  the  pledgor,  to  sell 
the  property  pledged  in  satisfaction  of  the  pledgor's  obligation.  As  in  that  trans- 
action the  pledgee  is  the  vendor,  he  cannot  also  be  the  vendee.^®    The  subsequent 


V.  Cavaroc,  96  U.  S.  467,  476,  24  L.  Ed.  779. 
Though  in  such  a  case  the  pledgee,  by 
a  real  action  against  the  pledgor  of  his 
heirs,  may,  under  the  law  of  Louisiana, 
recover  possession  of  the  thing,  he  cannot 
sustain  a  privilege  thereon  as  against  cred- 
itors, or  against  a  bank  receiver,  or  an 
assignee  in  bankruptcy,  who  represents 
them.  Casey  v,  Cavaroc,  96  U.  S.  467,  24 
L.  Ed.  779. 

11.  Pledgee's  right  to  retain  possession. 
— Yeatman  v.  Savings  Institution,  95  U. 
S.  764,  24  L.   Ed.  589. 

Where  personal  property  is  pledged, 
the  pledgee  acquires  the  legal  title  and 
the  possession.  In  some  cases,  it  is  true, 
it  may  remain  in  the  apparent  possession 
of  the  pledgor,  but,  if  so,  it  can  be  only 
where  the  pledgor  holds  as  agent  of  the 
pledgee.  Easton  v.  German-American 
Bank,  127  U.  S.  532,  536,  32  L.  Ed.  210; 
Pauly  V,  State  Loan,  etc.,  Co.,  165  U.  S. 
606,  618,  41  L.  Ed.  844. 

12.  After  debt  barred  by  statute  of  limi- 
tation.—Clay  V.  Freeman,  118  U.  S.  97, 
106,  30  L.  Ed.  104. 

The  Code  of  Louisiana  declares  that 
"the  creditor  who  is  in  possession  of  the 
pledge  can  only  be  compelled  to  return 
it  when  he  has  received  the  whole  pay- 
ment of  the  principal  as  well  as  the  in- 
terest and  costs."  Rev.  Code  La.,  §  3164. 
Yeatman  v.  Savings  Institution,  95  U.  S. 
764,  766,  24  L.  Ed.  589. 

13.  Volimtary  parting  with  possession. — 
Hubbard   v.    Tod,    171    U.   S.    474,   498,   43 


L.  Ed.  246;  Gregory  v.  Morris,  96  U.  S. 
619,  623,  24  L.  Ed.  740. 

14.  United  States  v,  Robertson,  5  Pet 
641,  648,  8  L.  Ed.  257.  Cited  in  Planters' 
Bank  v.  Sharp,  6  How.  301,  323,  12  L.  Ed. 
447. 

The  great  object  of  the  agreement  was, 
to  pledge  the  estate  of  the  bank,  to  secure, 
so  far  as  it  would  secure,  the  payment  of 
the  debt  due  to  the  United  States.  None 
could  give  this  pledge  but  those  whose 
official  duty  it  was  to  manage  that  prop- 
erty; and  they  could  only  give  it  in  the 
character  in  which  they  were  intrusted 
with  its  management.  They  alone,  in  their 
political  character,  and  their  successors, 
could  redeem  this  pledge;  for  only  those 
who  retain  the  management  of  the  affairs 
of  the  bank,  during  the  five  years  given 
for  the  payment  of  the  debt,  could  keep 
the  estate  together,  and  apply  it  exclu- 
sively to  the  use  of  the  United  States. 
United  States  v.  Robertson,  5  Pet.  641, 
651,  8  L.  Ed.  257;  McLemore  v.  Louisiana 
State  Bank,  91  U.  S.  27,  28,  23  L.  Ed.  196. 

16.  Waiving  right  of  pledgor — Numer- 
ous decisions  of  the  court  of  appeals  of  the 
state  of  New  York  sustain  contracts  of 
pledge  waiving  the  right  of  the  pledgor 
to  exact  strict  performance  of  the  com- 
mon-law duties  of  a  pledgee.  Hiscock  v. 
Varick  Bank,  206  U.  S.  28,  38,  51  L.  Ed. 
945. 

16.  Right  of  pledgee  to  sell  upon  de- 
fault of  pledgor. — Eastern  v.  German- 
American  Bank,  127  U.  S.  532,  536,  32  L. 
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bankruptcy  of  the  pledgor  of  a  negotiable  instrument  does  not  deprive  the 
pledgees  of  their  right  to  dispose  of  it  upon  his  default. ^'^ 

O.  Pledgee  Forbidden  to  Purchase  at  Own  Sale — 1.  Gj^neral  Ri/le  — 
In  reference  to  the  pledge  and  to  the  pledgor,  the  pledgee  occupies  a  fiduciary  re- 
lation, by  virtue  of  which  it  becomes  his  duty  to  exercise  his  right  of  sale  for  the 
benefit  of  the  pledgor.  He  is  in  the  position  of  a  trustee  to  sell,  and  is  by  a 
familiar  maxim  of  equity  forbidden  to  purchase  for  his  own  use  at  his  own  sale.^® 

2.  Power  Expressly  Granted  by  Pledgor. — In  absence  of  fraud,  the  pledgee 
may  buy  at  his  own  sale  held  without  notice,  or  demand,  or  advertisement,  when 
power  so  to  do  is  expressly  granted  by  the  pledgor.^® 

V.   Assignment  or  Transfer  of  Pledge  by  Pledgee. 

A.  In  Oeneral. — The  pawnee  may,  by  the  common  law,  deliver  over  the 
pawn  to  a  stranger  for  safe  custody  without  consideration ;  or  he  may  sell  or  as- 
sign all  his  interest  in  the  pawn ;  or  he  may  convey  the  same  interest  conditionally, 
by  way  of  pawn,  to  another  person,  without  in  either  tase  destroying  or  invali- 
dating his  security.  But  if  the  pawnee  should  undertake  to  pledge  the  property 
(not  being  negotiable  securities)  for  a  debt  beyond  his  own,  or  to  make  a  trans- 
fer thereof  as  if  he  were  the  actual  owner,  it  is  clear  that  in  such  case  he  would 
be  guilty  of  a  breach  of  trust,  and  his  creditor  would  acquire  no  title  beyond  that 
held  by  the  pawnee.^ 

B.  To  Bona  Fide  Purchaser  without  Notice. — Where  tjie  pledgee  parts 
with  the  pledge  to  a  bona  fide  purchaser  without  notice  of  any  right  or  claim  of 
the  pledgor,  the  latter  cannot  recover  against  such  purchaser  without  first  tender- 


Ed.  210;  Pauly  v.  State  Loan,  etc.,  Co.,  166 
U.  S.  606,  618,  41  L.  Ed.  844.  See  ante, 
"In  General,"  II,  A,  1. 

17.  Subsequent  bankruptcy. — ^Jerome  v. 
McCarter,  94  U.  S.  734,  24  L.  Ed.  136. 
See  the  title  BANKRUPTCY,  vol.  2,  p. 
792. 

18.  Pledgee  forbidden  to  purchase  at 
own  sale. — Easton  v,  German-American 
Bank,  127  U.  S.  532,  536,  32  L.  Ed.  210; 
Pauly  V.  State  Loan,  etc.,  Co.,  165  U.  S. 
606,  620,  41  L.  Ed.  844;  Harmon  v.  National 
Park  Bank,  172  U.  S.  644,  43  L.  Ed.  1182. 

Application  to  creditor. — The  same 
principle  applies  with  a  like  result  where 
real  estate  is  conveyed  by  a  debtor  di- 
rectly to  a  creditor  as  security  for  the 
payment  of  an  obligation,  with  a  power 
to  sell  in  case  of  default.  There  the  cred- 
itor is  also  a  trustee  to  sell,  and  cannot 
purchase  the  property  at, his  own  sale  for 
his  own  use.  Easton  v.  German-American 
Bank,  127  U.  S.   532,  537,  32   L.   Ed.  210. 

In  the  present  case,  the  bonds  of  the 
Bowcn  Brothers,  secured  by  the  deed  of 
trust,  were  pledged  to  the  German-Amer- 
ican Bank  as  security  for  the  repayment 
of  the  loan  made  to  the  Bowen  Brothers, 
but  those  bonds  have  not  in  fact  been 
soW,  unless  the  transfer  of  them  by  the 
bank  to  Dore  be  considered  a  sale.  It 
was  not  such,  however,  in  point  of  fact 
or  of  law;  nothing  was  paid  for  them,  and 
they  were  delivered  to  Dore  merely  as 
muniments  of  title  in  connection  with 
his  purchase  of  the  real  estate.  At  that 
time  they  were  of  no  value,  for  they  were 
merely  the  personal  obligations  of  the 
Bowen  Brothers,  from  which  they  had 
9  U  S  Sue— 30 


been  released  by  the  discharge  in  bank- 
ruptcy. No  suit  could  have  been  main- 
tained upon  them  as  against  the  only 
obligors  by  whose  discharge  in  bank- 
ruptcy they  had  lost  their  character  as 
well  as  their  value  as  property.  Easton  v. 
German-American  Bank,  127  U.  S.  532, 
537,   32    L.    Ed.   210. 

19.  Power  expressly  granted  by  pledgor. 
— Hiscock  V.  Varick  Bank,  206  U.  S.  28, 
38,  51  L.  Ed.  945;  McLemore  v.  Louisiana 
State  Bank,  91  U.  S.  27,  28,  23  L.  Ed.  196. 

Failure  of  pledgee  to  sustain  pur- 
chase.— There  is  no  tenable  basis  for  the 
proposition  that  the  failure  of  pledgees  to 
sustain  their  purchase  at  a  sale  as  a  de- 
fense affects  their  rights  as  pledgees, 
when  they  stood  on  all  their  rights  and 
were  not  put  to  an  election.  Hubbard  v. 
Tod,  171   U.  S.  474,  495,  43  L.   Ed.  246. 

20.  Statement  by  Story,  J.— Talty  v, 
Freedman's,  etc..  Trust  Co.,  93  U.  S.  321, 
324,    23    L.    Ed.    886. 

As  to  "pawn"  being  synonymous  with 
"pledge"  at  common  law,  see  ante,  "Defi- 
nitions and  Distinctions,"  I. 

Assignment  of  interest  of  pledgee. — "If 
the  Merchants'  Bank  held  the  certificates 
as  a  pledge,  it  had  a  special  property 
which  might  be  sold  and  assigned.  The 
assignee  in  such  cases  becomes  invested 
with  all  the  legal  rights  which  belonged  to 
the  assignor.  Such  is  the  rule  of  the  com- 
mon law,  and  it  has  subsisted  from  an 
early  period."  Merchants*  Bank  v.  State 
Bank,  10  Wall.  604.  643,  19  L.  Ed.  1008. 
See  the  title  BANKS  AND  BANKING, 
vol.  3,  p.  1. 
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ing  him  the  amount  due  on  the  pledge.^^ 

0.  Transfer  to  Creditors.— In  the  case  of  a  strict  pledge,  if  the  pledgee 
transfers  the  same  to  his  own  creditor,  the  latter  may  hold  the  pledge  until  the 
debt  of  the  original  owner  is  discharged.^^ 

VI.    Tender  of  Debt. 
Necessity  for. — ^A  tender  to  the  second  pledgee  of  the  amount  due  from 
the  first  pledgor  to  the  first  pledgee  extinguishes  ipso  facto  the  title  of  the  second 
pledgee ;  but  that  there  can  be  no  recovery  against  him  without  tender  of  payment 
is  equally  well  settled.** 

Vn.  Boles  Applicable  to  Corporate  Bonds. 

A.  Indorsement  of  Bonds  as'  Waiver. — ^The  indorsement  of  municipal 
bonds  payable  to  bearer,  by  a  pledgor  of  the  bonds,  and  delivery  of  them  in  that 
condition  to  the  pledgee,  with  the  knowledge  that  they  had  been  or  were  to  be 
sold  again  by  the  pledgee,  and  for  the  purpose  of  enabling  him  to  transfer  them 
with  a  good  title,  must  be  considered  a  waiver  of  any  right  to  sue  on  account  of 
a  former  sale,  as  well  as  a  consent  by  both  parties  to  the  second  sale.** 

B.  Necessity  for  Tender. — Where  a  pledgee  of  bonds  has  made  a  transfer 
of  them  with  the  consent  and  aid  of  the  pledgor,  the  pledgor,  after  waiting  some 
time  after  the  sale,  during  which  time  the  price  of  the  bonds  had  risen  to  par, 
cannot  maintain  an  action  in  equity  to  recover  the  value  of  the  bonds,  where  he 
had  never  made  ^ny  tender  for  the  purpose  of  redeeming  them,  nor  any  effort  to 
reclaim  them.*^ 

Vm.   Promissory  Notes  Delivered  as  Collateral  Security. 

"Where  promissory  notes  are  pledged  by  a  debtor  to  secure  a  debt,  the  pledgee 
acquires  a  special  property  in  them.  That  property  is  not  lost  by  their  being  re- 
delivered to  the  pledgor  to  enable  him  to  collect  them,  the  principal  debt  being 
still  unpaid.  Money  which  he  may  collect  upon  them  is  the  specific  property  of 
the  creditor.    It  is  deemed  collected  by  the  debtor  in  a  fiduciary  capacity."^ 

IZ.    Conflict  of  Laws. 

Questions  of  the  extent  and  validity  of  a  pledge  are  local  questions,  and  the 


&1.  To  bona  fide  purchaser  without 
notice. — ^Talty  v.  Freedman's,  etc.,  Trust 
Co.,  93  U.  S.  321,  23  L.  Ed.  886. 

22.  Transfer  to  creditors.— Talty  v, 
Freedman's,  etc.,  Trust  Co.,  93  U.  S.  321, 
324,  23  L.  Ed.  886. 

23.  Necessity  for  tender. — ^Talty  v.  Freed- 
man's,  etc.,  Trust  Co.,  93  U.  S.  321,  325, 
23  L.  Ed.  886.  See  ante,  "To  Bona  Fide 
Purchaser  without  Notice,"  V,  B. 

24.  Indorsement  of  bonds  as  waiver. — 
Lacombe  v.  Forstall's  Sons,  123  U.  S.  562, 
568,  31  L.  Ed.  255. 

25.  Necessity  for  tender. — Lacombe  v. 
Forstairs  Sons,  123  U.  S.  562,  568,  31  L. 
Ed.  255.    See  ante,  "Tender  of  Debt,"  VI. 

26.  Promissory  notes  delivered  as  col- 
lateral security. — Clark  v.  Iselin,  21  Wall. 
360,  368,  22  L.  Ed.  568. 

"It  is  further  argued  in  behalf  of  the 
assignee,  that  the  pledge,  on  the  6th  of 
April,  1869,  of  the  collaterals,  amounting 
to  $62,027.34,  was  void,  because  made  at 
that  date.  The  transaction,  however,  was 
a  mere  exchange  of  securities.  The  new 
collaterals  were  not  pledged  to  secure  an 
unsecured  debt,  or  to  give  any  preference 
to  the  defendants.   They  were  no  addition 


to  what  the  defendants  had  before;  to 
what  they  had  held  from  Aug^ist  6th, 
1968,  when  the  loan  to  Dibblee  &  Co.  was 
made.  The  exchange,  therefore,  withdrew 
nothing  from  the  creditors  generally 
which  had  not  long  before  been  withdrawn. 
The  defendants  owned  the  securities  they 
then  surrendered,  and  by  surrendering 
them  they  enlarged  the  debtor's  estate  to 
the  extent  of  the  securities  received  in 
exchange.  In  Cook  v.  Tullis,  18  Wall.  332, 
21  L.  Ed.  933,  we  held  that  th«re  is  noth- 
ing in  the  bankrupt  law  which  prevents  an 
insolvent  from  dealing  with  his  property 
— selling  or  exchanging  it  for  other  prop- 
erty— at  any  time  before  proceedings  in 
bankruptcy  are  taken  by  or  against  him« 
provided  such  dealing  be  conducted  with- 
out any  purpose  to  delay  or  defraud  his 
creditors,  or  to  give  a  preference  to  any 
one,  and  does  not  impair  the  value  of  his 
estate.  The  same  doctrine  was  asserted 
in  its  fullest  extent  in  Tiffany  v.  Boat- 
man's Institution,  18  Wall.  375,  21  L.  Ed. 
868."  Clark  v.  Iselin,  21  Wall.  360,  368,  22 
L.  Ed.  568. 

When   a   person,   borrowing   money  of 
another,  pledges   with  that  other  a  large 
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decisions  of  the  courts  of  New  York  are  to  be  followed  by  the  federal  supreme 
court.*^ 

X.    Bankruptcy. 
Failure  of  Pledgee  to  Appear  and  Prove  Claim.— The  failure  of  the 
pledgee  to  appear  and  prove  his  claim  in  the  bankruptcy  court  forfeits  only  his 
right  to  participate  in  the  distribution  of  the  bankrupt's  estate  ordered  by  that 
court.28 


PLENE  ADMINISTBAVIT.— See  the  title  Executors  and  Administrators, 
vol.  6,  p.  182. 

PLENIPOTENTIASIES.— See  the  title  Ambassadors  and  Consuls,  vol.  1, 
p.  273. 

PLTTBIES  WRIT.— See  the  titles  Executions,  vol.  6,  p.  106;  Mandamus, 
vol.  8,  p.  96. 

POINT. — As  to  rule  that  single  point  and  not  whole  case  must  be  certified 
to  supreme  court  under 'act  of  1802,  see  the  title  AppEai,  and  Error,  vol.  2, 
pp.  22,  26. 

POISONS  AND  POISONING.— As  to  indictment  for  murder  by  poison,  see 
the  title  Homicidis,  vol.  6,  p.  707. 

POLICE. — See  the  title  Municipai.  Corporations,  vol.  8,  p.  576.  As  to 
power  of  district  commissioners  over  police,  see  the  title  District  of  Columbia, 
vol.  5,  p.  410. 


number  of  bills  receivable  as  collateral 
security  for  the  loan  (many  of  them  over- 
due) the  pledgee  may  properly  hand  them 
back  to  the  debtor  pledging  them,  for  the 
purpose  of  being  collected,  or  to  be  re- 
placed by  others.  All  money  so  collected 
IS  money  collected  by  the  debtor  in  a 
fiduciary  capacity  for  the  pledgee.  And  if 
a  portion  of  the  collaterals  are  subse- 
quently replaced  by  others,  the  debtor's 
estate  being  left  unimpaired,  and  the 
transaction  be  conducted  without  any  pur- 
pose to  delay  or  defraud  the  pledgor's 
creditors,  or  to  give  a  preference  to  any 
one,  the  fact  that  proceedings  in  bank- 
ruptcy were  instituted  in  a  month  after- 
wards and  the  pledgor  was  declared  a 
bankrupt,  will  not  avoid  the  transaction. 
Clark  V.  Iselin,  21  Wall.  360,  22  L.  Ed.  568. 

87.  Hiscock  v.  Varick  Bank,  206  U.  S. 
28,  38,  51  L.  Ed.  945. 

Where,  in  time  of  war,  a  bank  was,  not- 
withstanding the  protest  of  its  officers, 
put  in  liquidation  by  order  of  the  com- 
manding general  of  the  United  States 
forces,  and  its  eflFects  transferred  to  com- 


missioners appointed  by  him,  who,  during 
their  administration,  sold  for  less  than 
their  face  value  choses  in  action  held  by 
the  bank  as  collateral  security  at  the  time 
of  the  transfer,  held,  that  as  the  proceed- 
ings of  the  commandinp^  general  and 
the  commissioners  constituted  "superior 
force,"  which  no  prudent  administrator  of 
the  affairs  of  a  corporation  could  resist, 
the  bank  was  neither  responsible  for  those 
proceedings,  nor  for  a  loss  thereby  occa- 
sioned. McLemore  v,  Louisiana  State 
Bank,  91  U.  S.  27,  23  L.  Ed.  196. 

It  is  true,  it  was  the  duty  of  the  bank  to 
return  the  pledge,  or  show  a  good  reason 
why  it  could  not  be  returned.  This  it  has 
done  by  proof,  that  without  any  fault  on 
its  part,  and  against  its  protest,  the  pledge 
was  taken  from  it  by  superior  force. 
Where  this  is  the  case,  the  common  as 
well  as  the  civil  law  holds  that  the  duty  of 
the  pledgee  is  discharged.  McLemore  v. 
Louisiana  State  Bank,  91  U.  S.  27,  29,  23 
L.  Ed.  196. 

28.  Yeatman  v.  Savings  Institution,  95 
U.  S.  764,  24  L.  Ed.  589. 
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POLICE  POWER. 

BY    HOMER    RICHEY. 

I.  Police  Power  Defined,  472. 
n.  Where  Vested,  473. 

A.  As  between  the  States  and  the  United  States,  473. 

1.  Generally  in  the  States,  473. 

2.  Effect  of  Particular  Provisions  of  the  Federal  Constitution,  474. 

a.  Fugitive  Slave  Clause,  474. 

b.  The  Commerce  Clause,  474. 

c.  The  Fourteenth  Amendment,  474. 

3.  Effect  of  Ordinance  of  1787  and  Acts  of  Admission  as  Stripping 

the  States  of  Their  Police  Powers,  474. 

4.  Police  Power  of  Congress,  475. 

5.  Exclusive  and  Concurrent  Powers,  475. 

a.  Exclusive  Powers,  475. 

(1)  Of  the  States,  475. 

(2)  Of  the  United  States,  475. 

(3)  Neither  Government  to  Encroach  upon  the  Powers  of 

the  Other  Through  the  Exercise  of  Implied  Powers, 
or  by  Means  of  Legal  Intendments  or  Technical 
Reasoning,  476. 

(4)  Neither  Government  to  Authorize  the  Other  to  Tran- 

scend the  Limits  Fixed  by  the  Constitution,  476. 

(5)  Neither   Government   to   Control    the    Discretion  nor 

to  Interfere  with  the  Exercise  of  Acknowledged 
Powers  by  the  Other,  476. 

(6)  Federal    Encroachment    upon    State    Powers;    What 

Constitutes,  477. 

(a)  Generally,  477. 

(b)  In  the  Exercise  of  the  Taxing  Power,  477. 

(c)  Regulation  of  Commerce,  477. 

(d)  By  the  Enactment  of  Postal  Regulations,  478. 

'  (e)  Federal    Control    of    Public    Lands     within    the 

States,  478. 

(7)  State   Encroachment  upon  or  Interference   with  Fed- 

eral Powers,  Rights  Derived  from  Federal  Govern- 
ment, etc.,  478. 

(a)  Generally,  478. 

(b)  Regulation  of  Patented  Articles,    Sale,  of    Patent 

Rights,  etc.,  478. 

(c)  Federal  Institutions  within  the  States,  478. 

(d)  Regulations  Affecting  National  Banks,  478. 

(e)  Regulations  Affecting   Indians;   Ejectment  of  In- 

truders on  Indian  Lands,  etc.,  478. 

(f)  Right  of  Way   Granted  by   Federal   Government, 

478. 

b.  Concurrent  Powers,  479. 

(1)  Generally,  479. 

(2)  Supremacy  in  Case  of  Conflict,  479. 

(3)  Conflict  Must  Be  Actual;  Presumption  as  to  Intention 

of  Congress,  480. 

(4)  Remedy  for  Unreasonable    Regulation    by    the  States, 

480. 

B.  As  between  the  Legislative  and  Judicial  Departments,  481. 

C  As  between  the  Legislature  and  Subordinate  Agencies  of  the  State; 
Delegation  of  Powers,  482. 
(468) 
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m.   General  Natnre  and  Extent  of  the  Police  Power,  483. 
IV.  Persons  Snbject  to  the  Police  Power,  486. 
V.   Constitutional  Limitations  npon  the  Police  Power,  486. 

A.  Generally  as  to  the  Supremacy  of  the  Federal  G^nstitution  and  Laws, 

486. 

B.  Encroachment  upon  the  Powers  of  Congress,  487. 

C.  As  Restricted  by  the  Interstate  Commerce  Clause  of  the  Constitution, 

487. 

1.  GeneraUy,  487. 

2.  Exclusion  of  Dangerous  and  Infected  Articles,  Diseased  Persons 

and  Animals,  Paupers,  Criminals,  etc.,  489. 

3.  Regulations  Incidentally,  Indirectly,  or  Remotely  Affecting  Com- 

merce, 491. 

a.  Generally,  491. 

b.  Police  Power  as  to  the  Instruments  of  Commerce,  491. 

c.  Quarantine  and  Health  Laws,  491. 

d.  Limitation  as  to  Regulations  of  This  Character,  491. 

4.  Matters  Requiring  One  Uniform  System  of  Regulation,  493. 

D.  As  to  Contract  and  Vested  Rights,  493. 

1.  As  to  Vested  Rights,  493. 

2.  Not  Lost  by  Nonuser,  493. 

3.  A  Continuing  Power;  Cannot  Be  Bargained  Away,  494. 

a.  Generally,  494. 

b.  Limitations  of  Doctrine,  500. 

(1)  Where  Grant  Is  Contained  in  the  State  Constitution, 

500. 

(2)  Doctrine  Not  Universally  True    as    to  Matters    Em- 

braced within  the  Largest  Definition  of  the   Police 
Power,  500. 

(3)  But  Even  Charter  and    Contract    Rights    Subject  to 

Police  Regulation,  502. 

E.  As  Restricted  by  the  Fourteenth  Amendment,  SOS. 

1.  Fourteenth  Amendment  "Not  Designed  to  Interfere  with  Legiti- 

mate Exercise  of  the  Police  Power,  505. 

2.  Respects    Wherein    Police    Power   Is    Restricted   by   Fourteenth 

Amendment,  506. 

a.  Generally,  506. 

b.  Certain  Rights  Not  Subject  to  Invasion,  507. 

c  Regulations  Must  Be  Reasonable    and    Bona    Fide,    Having 
Some  Substantial  Relation  to  Ostensible  Object,  etc.,  507, 
d.  Judicial  Review,  509. 
VI.  Application  of  the  Police  Power  to  Particular  Snbjects,  512. 

A.  Regulations  Affecting  Property,  512. 

1.  Generally,  512. 

2.  Regulation  of  the  Use  and  Enjoyment  of  Property,  512. 

3.  Exercise  of  Power  Not  Hampered  by  Obligation  to  Make  Com- 

pensation for  Injuries  Sustained,  513. 

4.  As   to    the    Regulation   and    Control   of    Contract    and    Charter 

Rights,  514. 

5.  As  to  Contracts  between  Individuals,  514. 

6.  Limiting  Height  of  Buildings,  514. 

7.  Uncompensated  Removal  of  Tracks,  Pipes,  Bridges,  Tunnels,  Pav- 

ing of  Tracks,  etc.,  514. 

8.  Destruction  of  Property  in  the  Interest    of    Public    Safety,  or 

Property  Kept,  Sold  or  Used  in  Violation  of  Law,  514. 

B.  Regulation  of  Courts;  Jurisdiction,  Forms  of  Procedure,  Remedies, 

Defenses,  Measure  of  Damages,  etc.,  515. 
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1.  In  General,  515. 

2.  Torts,   Actions,   Damages,   etc.,   515. 

C.  Militia;  Bearing  of  Arms,  etc.;  Power  to  Regulate,  515. 

D.  Prevention  and  Punishment  of  Crime;  Ex  Post  Facto  Laws,  515. 

E.  Public  Morals,  etc.,  516. 

1.  Gambling;  Option  and  Margin  Contracts,  etc.,  515. 

2.  Disorderly  Houses,  etc.,  516. 

F.  Highways;  Establishment,   Care,   Maintenance,  etc.;   Ferries,  Canals, 

etc.,  516. 

G.  Waters  and  Watercourses;  Navigable  Waters,  516. 

1.  In  General,   516. 

2.  Drainage,  517. 
H.  Animals,  518. 

I.  Fish  and  Game,  518. 
J.  Public  Health,  518. 

1.  In  General,  518. 

2.  Quarantine,  519. 

3.  Vaccination,   519. 

4.  Suppression  of  Nuisances,  Dangerous  and  Noxious  Trades,  Oc- 

cupations and  Places,  519. 

5.  Drainage  of  Swamps  and  Marshes,  520. 

K.  Regulation  of  Business,  Trade,  Occupation  or  Profession,  520. 
L  Right  of  Citizens  to  Pursue  Lawful  Occupations,  Enter  into  Con- 
tracts, Acquire  and    Dispose    of    Property,    upon    Terms   of 
•  Equality,  520. 

2.  Right  to  Be  Exercised  in  Subordination  to  Law,  521. 

3.  As  to  Power  of  State  to  Regulate,  521. 

a.  Generally,  521. 

b.  Business  Subject  to  Regulation;  Regulations  to  Be  Imposed, 

522. 

(1)  State  to  Select,  522. 

(2)  Business  Affected  with  a  Public  Interest,  522. 

(3)  Doubtful  and  Immoral  Vocations,  522. 
c  Grounds  of  Interfererfce,  523. 

d.  Limitations  of  Power,  523. 

(1)  Must  Be  Reasonable;  Arbitrary  Interference  Not  Per- 

missible, 523. 

(2)  Regulation  May  Extend  to  Suppression,  524. 

(3)  As   to  the  Retrospective    Operation    of    Regulations; 

Interest  or  Estate  in  Profession,  Business,  etc.,  526. 

4.  Particular  Regulations,  526. 

a.  Power  to  Prescribe    Qualifications    for    Persons  Seeking  to 

Enter  the  Learned  Professions  or  Occupations  Requiring 
Peculiar  Knowledge  or  Skill,  526. 

b.  Requiring  Public  Corporation  to  Bear  Expense  Incident  to 

Its  Regulation,  527. 
c  Prohibiting  Use  of  Flag  for  Advertising  Purposes,  527. 

d.  Granting  Exclusive  Privileges  to  Pursue  Particular  Business 

or  Profession,  527. 

e.  Suppression  of  Monopolies  and  Combinations  in  Restraint  of 

Trade,  528. 

f.  Statute  to  Enforce  Payment  of  Debts,  528. 

g.  Mechanics'  Liens,  528. 
h.  Inspection  Laws,  528. 

i.  Sunday  Laws,  528. 
j.  Licenses;  Occupation  Taxes,  528. 

ic.  Regulation  of  the  Relation  of    Master    and    Servant;  Pro- 
tection of  Employees,  etc.,  529. 
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(1)  Generally,  529. 

(2)  Extends  to  Protection  of  Health  and  Morals,  529. 

(3)  Protection  of    Laborer    against    Himself;    Legislature 

Takes  Notice    That    Employer    and    Employee  Not 
upon  an  Equal  Footing, '529. 

(4)  Limitations;  Regulations  Must  Be  Reasonable;    Arbi- 

trary Interference  Not  Permissible,  530. 

(5)  Same;'  Liberty  of  Contract  Includes  Both  Parties,  530. 

(6)  Abolishing  or  Modifying  the  Doctrine  of  Fellow  Serv- 

ants, 530. 

(7)  Securing  Payment  of  Wages  Promptly  and  in  Money, 

530. 

(a)  Generally,  530. 

(b)  Store  Order  tVcts,  530. 

(8)  Limiting  Days  and  Hours  of  Employment,  530. 

(a)  Sunday  Laws,  530. 

(b)  Eight-Hour  Laws,  530. 

5.  Application  of  Principles  to  Particular  Business,  Trade,  Occupa- 
tion or  Profession,  530. 

a.  Regulation  of  the  Import  Trade,  530. 

b.  Common  Carriers,  531. 

c.  Regulation  of  Railroads,  531. 

d.  Street  Railways,  531. 

e.  Telegraphs  and  Telephones,  531. 

f.  Warehouses  and  Elevators,  532. 

g.  Port  and  Harbor  Regulations,  533. 
h.  Pilots  and  Pilotage,  533. 

i.  Wharves  and  Wharfage,  533. 

j.  Insurance,  533. 

k.  Places  of  Amusement,  Public  Entertainment,  etc.,  533. 

1.  Sale  of  Drugs,  Poisons,  etc.,  533. 
m.  Manufacture  and  Sale  of  Intoxicating  Liquors,  533. 

n.  Manufacture  and  Sale  of  Cigarettes,  534. 

o.  Manufacture  and  Sale  of  Food  Stuffs,  534. 

p.  Public  Markets,  536. 

q.  Slaughter  Houses,  536. 

r.  Hawkers,  Peddlers,  Hucksters,  etc.,  536. 

s.  Operation  of  Mines,  536. 

t.  Labor  Agents,  537. 

u.  Sheep  Grazing,   537. 

V.  Laundries,  537. 
w.  Lotteries,  538. 
L.  Regulation  of  Rates,  538. 

1.  Power  to  Regulate,  538. 

a.  In  General,  538. 

b.  Power  to  Prescribe  Rates  a  Legislative  Function,  539. 

c.  Delegation  of  Power,  539. 

d.  Exercise  of  the  Power  with  Respect  to  Particular  Corpora- 

tions, 540. 

(1)  Railroads  and  Other  Public  Service  Companies,   540l 

(2)  Stock  Yards,  540. 

(3)  Grain  Elevators,  541. 

e.  Corporations  Organized  under  Federal  Statutes,  541. 

2.  Reasonableness  of  Rates,  541. 

a.  Right  of  Courts  to  Interfere,  541. 

b.  Determination  of  Reasonableness  of  Rates,   543. 

(1)  Mere  Reduction  of  Rates,  543. 
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(2)  Admissibility  of  Evidence,  544. 

c.  Basis  for  Calculating  Reasonableness  of  Rates,  544. 

(1)  In  General,  544. 

(2)  Original  Cost,  545. 

(3)  Capacity  to  Pay  Dividends  as  a  Factor,  544. 
(4^  Valuation  of  Property  for  Taxation,  546. 

(5)  Classification  Based  upon  Amount  of  Business  Done, 

546. 

(a)  In  General,  546. 

(b)  Amount  of  Aggregate  Profits,  546. 

(6)  Rule  Where  Private  Business  Is  Merely  AflFected  with 

Public  Use,  547. 
CROSS  REFERENCES. 
See  the  titles  Animals,  vol.  1,  p.  3l6;  Carriers,  vol.  3,  p.  556;  Civii<  Rights, 
vol.  3,  p.  814;  Constitutional  Law,  vol.  4,  p.  1 ;  Corporations,  vol.  4,  p.  621; 
Criminal  Law,  vol.  5,  p.  43;  Crossings,  vol.  5,  p.  149;  Damages,  vol.  5,  p.  157; 
Drains  and  Sewers,  vol.  5,  p.  492;  Due  Process  of  Law,  vol.  5,  p.  499;  Em- 
inent Domain,  vol.  5,  p.  746;  Fish  and  Fisheries,  vol.  6,  p.  291;  Gambling 
Contracts,  vol.  6,  p.  537 ;  Game  and  Game  Laws,  vol.  6,  p.  543 ;  Gaming,  voL 

6,  p.  544;  Gas,  vol.  6,  p.  545;  Hawkers  and  Peddlers,  vol.  6,  p.  680;  Health, 
vol.  6,  p.  681;  Inns  and  Innkeepers,  vol.  7,  p.  1069;  Inspection  Laws,  vol. 

7,  p.  16;  Insurance,  vol.  7,  p.  66;  Interstate  and  Foreign  Commerce,  vol. 
7,  p.  269;  Intoxicating  Liquors,  vol.  7,  p.  518;  Labor,  vol.  7,  p.  786;  Li- 
censes, vol.  7,  p.  869;  Lotteries,  vol.  7,  p.  1070;  Market,  vol.  8,  p.  245; 
Monopolies  and  Corporate  Trusts,  vol.  8,  p.  431;  Municipal  Corporations, 
vol.  8,  p.  546;  Navigable  Waters,  vol.  8,  p.  805;  Nuisances,  vol.  8,  p.  933; 
Ordinances,  vol.  8,  p.  1009;  Paupers,  ante,  p.  318;  Physicians  and  Surgeons, 
ante,  p.  398;  Pilots,  ante,  p.  399;  Quarantine;  Railroads;  Restraint  ot 
Trade;  Stockyards;  Street  Railways;  Streets  and  Highways;  Sundays 
AND  Holidays;  Telegraphs  and  Telephones;  Theaters  and  Shows; 
Trading  Stamps;  Trees  and  Timber;  Turnpikes  and  Tollroads;  Turn- 
tables; Union  Depots;  Warehouses  and  Warehousemen;  Water  Com- 
panies AND  Waterworks;  Waters  and  Watercourses;  Weights  and 
Measures;  Wharves  and  Wharfingers. 

I.  Police  Power  Defined. 
The  general  power  of  the  state  to  enact  such  laws  in  relation  to  persons  and 
property  within  its  borders  as  may  promote  the  public  health,  the  public  morals, 
the  public  safety,  and  the  general  prosperity  and  welfare  of  its  inhabitants  is 
somewhat  generally  described  as  the  police  power  of  the  state,  a  detailed  defini- 
tion of  which  has  been  said  to  be  difficult,  if  not  impossible  to  give.  It  is  always 
easier  to  determine  whether  a  particular  case  comes  within  the  general  scope  of 
the  power,  than  to  give  an  abstract  definition  of  the  power  itself  which  will  be 
in  all  respects  accurate.^    In  its  broadest  sense,  the  police  power  is  nothing  more 

1.    Police   power    defined.— New   York  etc.,  R.  Co.,   125  U.   S.  465,  497,  31  L.  Ed. 

City  V,  Miln,  11  Pet.  102,  139,  9  L.  Ed.  648;  700;  Leisy  v,  Hardin,  135  U.  S.  iOO,  108,  34 

Passenger    Cases,    7   How.  283,  423,  12  i^.  L.  Ed.  128;  In  re  Kemmler,  136  U.  S.  436, 

Ed.  702;  Slaughter-House  Cases,  16  Wall.  34  L.  Ed.  519;  Crowley  v-  Christensen,  137 

36,  62,  21  L.  Ed.  394;  Railroad  Co.  v.  Hu-  U.  S.  86,  34  L.  Ed.  620;  Crutcher  v.  Ken- 

spn,  95  U.  S.  465,  471,  24  L.  Ed.  527;  Beer  tucky,    141    U.   S.   47,    61,   35    L.   Ed.  649; 

Co.  V.  Massachusetts,  97  U.  S.  25,  24  L.  Ed.  Brennan  v.   Titusville,   153   U.  S.  289,  303, 

989;  Patterson  v,  Kentucky,  97  U.  S.  601,  308,  38  L.  Ed.  719;  Plumley  v.  Massachu- 

24  L.    Ed.   1115;   Stone  v.  Mississippi,  101  setts,   155   U.   S.  461,   478,   39   L.  Ed.  223; 

U.  S.  814,  818,  25  L.  Ed.  1079;  County  of  Pittsburg,  etc.  Coal  Co.  v.  Bates,  156  U. 

Mobile  v.   Kimball,   102  U.    S.  691,  698,  26  S.    577,    588,  39   I^   Ed.   538;    Pearsall  v, 

L.    Ed.   238;    Robbins   v,   Shelby   County  Great  Northern  R.  Co.,  161  U.  S.  646,  40 

Taxing  District,   120   U.  S.  489,  493,  30  L.  L.    Ed.   838;   Western   Union  Tel.    Co.  v, 

Ed.  694:  Mugler  v.  Kansas,  123  U.  S.  623,  James,  162  U.  S.  660,  40  L.  Ed.  1105;  Hen- 

31  L.   Ed.  205;   Smith  v,  Alabama,  124  U.  nington  v,  Georgia,  163  U.  S.  299.  41  L.  EA 

S.  465,  31  L.  Ed.  508;  Bowman  v,  Chicago,  166;  Missouri,  etc.,  R.  Co.  v.  Haber,  169  U. 
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nor  less  than  the  power  of  government  inherent  in  every  sovereignty  to  the  ex- 
tent of  its  dominions.  It  includes  all  legislation  and  almost  every  function  of 
civil  government,  and  whether  a  state  passes  a  quarantine  law,  or  a  law  to  pun- 
ish offenses,  or  to  establish  courts  of  justice,  or  requiring  certain  instruments  to 
be  recorded  or  to  regulate  commerce  within  its  limits,  in  every  case  it  exercises 
the  same  powers;  that  is  to  say,  the  power  of  sovereignty,  the  power  to  govern 
men  and  things  within  the  limits  of  its  dominion.* 

n.  Where  Vested. 
A.  As  between  the  States  and  the  United  States — 1.  Gknerai^ly  in  the 
States. — The  general  police  power  is  reserved  to  the  states.  The  power  to  protect 
the  public  health  and  the  public  safety,  to  preserve  good  order  and  the  public 
morals,  to  protect  the  lives  and  property  of  their  citizens,  "the  power  to  govern 
men  and  things"  within  the  limits  of  their  dominions,  by  any  legislation  appro- 
priate to  that  and  which  does  not  encroach  upon  rights  guaranteed  by  the  na- 
tional constitution,  nor  come  in  conflict  with  the  acts  of  congress  passed  in 
pursuance  of  that  instrument,  is  a  power  originally  and  always  belonging  to  the 
states,  not  surrendered  by  them  to  the  general  government,  nor  directly  re- 
strained by  the  constitution  of  the  United  States.* 


S.  613,  635,  42  L.  Ed.  878;  Chicago,  etc.,  R. 
Co.  V.  Solan,  169  U.  S.  133,  42  L.  Ed.  688; 
Lake  Shore,  etc.,  R.  Co.  v.  Smith,  173  U.  S. 
684,  689,  43  L.  Ed.  858;  Lake  Shore,  etc., 
R.  Co.  V,  Ohio,  173  U.  S.  285,  291,  43  L.  Ed. 
702;  Austin  v.  Tennessee,  179  U.  S.  343, 
349,  45  L,  Ed.  224;  Lochner  v.  New  York, 
198  U.  S.  45,  63,  49  L.  Ed.  937;  Pennsyl- 
vania R.  Co.  V.  Hughes,  191  U.  S.  477,  48 
L.  Ed.  268;  McLean  &  Co.  v,  Denver,  etc., 
R.  Co.,  203  U.  S.  38,  51  L.  Ed.  78. 

"This  power  is,  and  must  be  from  its 
very  nature,  incapable  of  any  very  exact 
definition  or  limitation;  upon  it  depends 
the  security  of  social  order,  the  life  and 
health  of  the  citizen,  the  comfort  of  an 
existence  in  a  thickly  populated  commu- 
nity, the  enjo3rmcnt  of  private  and  social 
life,  and  the  beneficial  use  of  property." 
(Miller,  J.,  delivering  the  opinion  of  the 
court)  Slaughter-House  Cases,  16  Wall. 
36,  62,  21  L.  Ed.  394.  See,  also,  Pearsall  v. 
Great  Northern  R.  Co.,  161  U.  S.  646,  666, 
40  L.  Ed.  838. 

2.  Same;  in  its  broadest  sense. — New 
York  City  v.  Miln,  11  Pet.  102,  139,  9  L. 
£d.  648;  License  Cases,  5  How.  504,  583, 
12  L.  Ed.  256;  Passenger  Cases,  7  How. 
283,  424,  12  L.  Ed.  702;  Munn  v,  Illinois, 
94  U.  S.  113,  125,  24  L.  Ed.  77;  Barbier  v. 
Connolly,  113  U.  S.  27,  31,  28  L.  Ed.  923; 
New  Orleans  Gas  Co.  v,  Louisiana  Light 
Co.,  115  U.  S.  650,  661,  29  L.  Ed.  516;  Kldd 
V.  Pearson.  128  U.  S.  1,  26,  32  L.  Ed.  346; 
United  States  v.  Knight  Co.,  156  U.  S.  1, 
11,  39  L.  Ed.  325;  Lake  Shore,  etc.,  R.  Co. 
V,  Smith,  173  U.  S.  684,  689,  43  L.  Ed.  858. 

"What  is  the  supreme  police  power  of 
a  state?  It  is  one  of  the  different  means 
used  by  sovereignity  to  accomplish  that 
great  object,  the  good  of  the  state.  It  is 
either  national  or  municipal,  in  the  con- 
fined application  of  that  word  to  corpora- 
tions and  cities."  (Opinion  of  Wayne,  J.) 
Passenger  Cases,  7  How.  28a,  423,  12  L. 
Ed.  702. 


Police  powers  and  sovereign  powers  are 
the  same,  the  former  being  considered  so 
many  particular  rights  under  that  name  or 
word  collectively  placed  in  the  hands  of 
the  sovereign.  (Opinion  of  Wayne,  J.) 
Passenger  Cases,  7  How.  283,  424,  12  L. 
Ed.  702. 

"We  are  aware,  that  it  is  at  all  times 
difHcult  to  define  any  subject  with  proper 
precision  and  accuracy;  if  this  be  so  in 
general,  it  is  emphatically  so  in  relation 
to  a  subject  so  diversified  and  multifarious 
as  the  one  which  we  are  now  considering. 
If  we  were  to  attempt  it,  we  should  say 
that  every  law  came  within  this  descrip- 
tion which  concerned  the  welfare  of  the 
whole  people  of  a  state,  or  any  individual 
within  it;  whether  it  related  to  their  rights 
or  their  duties;  whether  it  respected  them 
as  men,  or  as  citizens  of  the  state;  whether 
in  their  public  or  private  relations;  whether 
it  related  to  the  rights  of  persons  or  of 
property,  of  the  whole  people  of  a  state  or 
of  any  individual  within  it;  and  whose 
operation  was  within  the  territorial  limits 
of  the  state,  and  upon  the  persons  and 
things  within  its  jurisdiction."  (Opinion 
of  Barbour,  J.)  New  York  City  v,  Miln, 
11  Pet.  102,  139,  9  L.  Ed.  648. 

8.  Where  vested;  generally  in  the  states. 
—Gibbons  v.  Ogden,  9  Wheat  1,  203,  6  L. 
Ed.  23;  New  York  City  v.  Miln,  11  Pet. 
102,  147,  9  L.  Ed.  648;  Groves  v.  Slaughter, 
15  Pet.  449,  505,  10  L.  Ed.  800;  Prigg  v. 
Pennsylvania,  16  Pet.  539,  625,  10  L.  Ed. 
1060;  License  Cases,  5  How.  504,  12  L.  Ed. 
256;  Passenger  Cases,  7  How.  283,  12  L. 
Ed.  702;  Moore  v,  Illinois,  14  How.  13,  18, 
14  L.  Ed.  306;  New  York  v.  Dibble,  21  How. 
366,  370,  16  L.  Ed.  149;  Conway  v.  Taylor, 
1  Black  603,  633,  17  L.  Ed.  191;  Railroad 
Co.  V.  Fuller,  17  Wall.  560,  568,  21  L.  Ed. 
710;  Patterson  v,  Kentucky,  97  U.  S.  501, 
503,  24  L.  Ed.  1115;  Fertilizing  Co.  v.  Hyde 
Park,  97  U.  S.  659,  667,  24  L.  Ed.  1036; 
Escanaba  Co.  v,  Chicago,  107  U.  S.  678, 
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2.  Effect  of  Particular  Provisions  of  the  Federal  Constitution — a. 
Fugitive  Slave  Clause, — See  footnote.* 

b.  The  Commerce  Clause. — See,  generally,  the  title  Interstate  and  Foreign 
Commerce,  vol.  7,  pp.  310,  et  seq.;  350,  et  seq.  And  see  post,  "As  Restricted 
by  the  Interstate  Commerce  Clause  of  the  Constitution,"  V,  C,  et  seq. 

c.  The  Fourteenth  Amendment, — Notwithstanding  the  sweeping  provisions 
of  the  fourteenth  amendment,  it  did  not  have  the  effect  of  transferring  the  gen- 
eral police  power  from  the  states  to  the  United  States.  The  theory  of  our  gov- 
ernment remains  unchanged,  and  the  power  to  make  the  ordinary  regulations 
of  police  remains  with  the  individual  states.* 

3.  Effect  of  Ordinance  of  1787  and  Acts  of  Admission  as  Stripping 
THE  States  of  Their  Police  Powers. — See  the  titles  Constitutional  Law, 


683,  27  L.  Ed.  442;  Barbier  v.  Connolly, 
113  U.  S.  27,  31,  28  L.  Ed.  923;  Gloucester 
Ferry  Co.  v.  Pennsylvania,  114  U.  S.  196, 
215,  29  L.  Ed.  158;  New  Orleans  Gas  Co. 
V,  Louisiana  Light  Co.,  115  U.  S.  650,  661, 
29  L.  Ed.  516;  Mu^ler  v.  Kansas,  123  U.  S. 
623,  659,  31  L.  Ed.  205;  Bowman  v.  Chi- 
cago, etc.,  R.  Co.,  125  U.  S.  465,  31  L.  Ed. 
700;  Kidd  v,  Pearson,  128  U.  S.  1,  32  L. 
Ed.  346;  In  re  Rahrer,  140  U.  S.  545,  35  L. 
Ed.  572;  Plumley  v.  Massachusetts,  155  U. 

5.  461,  474,  39  L.  Ed.  223;  United  States  v. 
Knight  Co.,  156  U.  S.  1,  11,  39  L.  Ed.  325; 
Missouri,  etc.,  R.  Co.  v.  Haber,  169  U.  S. 
613,  628,  42  L.  Ed.  878;  L'Hote  v.  New 
Orleans,  177  U.  S.  587,  596,  44  L.  Ed.  899; 
Ambrosini  v.  United  States,  187  U.  S.  1, 

6,  47  L.  Ed.  49;  Cummings  v.  Chicago, 
188  U.  S.  410,  427,  47  L.  Ed.  526;  Jacobson 
V.  Massachusetts,  197  U.  S.  11,  25,  49  L. 
Ed.  643;  Matter  of  Heflf,  197  U.  S.  488, 
505,  49  L.  Ed.  848;  South  Carolina  v. 
United  States,  199  U.  S.  437,  454,  50  L. 
Ed.  261;  California  Reduction  Co.  v.  Sani- 
tary Reduction  Works,  199  U.  S.  306,  318, 
50  L.  Ed.  204,  (followed  in  Gardner  v. 
Michigan,  199  U.  S.  325,  50  L.  Ed.  212); 
Western  Turf  Ass'n  v.  Greenberg,  204  U. 
S.  359,  363,  51  L.  Ed.  520. 

The  states  have  retained  all  of  the  po- 
lice power  necessary  to  their  internal  gov- 
ernment. Generally,  all  not  delegated  by 
them  in  the  articles  of  confederation  to 
the  United  States  of  America;  all  not 
yielded  by  them  under  the  constitution  of 
the  United  States.  (Opinion  of  Wayne, 
J.)  Passenger  Cases,  7  How.  283,  424,  12 
L.  Ed.  702. 

That  there  is  a  power,  sometimes  called 
the  police  power,  which  has  never  been 
surrendered  by  the  states,  in  virtue  of 
which  they  may,  within  certain  limits, 
control  everything  within  their  respective 
territories,  and  upon  the  proper  exercise 
of  which,  under  some  circumstances,  may 
depend  the  public  health,  the  public  mor- 
als, or  the  public  safety,  is  conceded  in 
all  the  cases.  New  Orleans  Gas  Co.  v, 
Louisiana  Light  Co.,  115  U.  S.  650,  661, 
29  L.  Ed.  516:  Gibbons  v.  Ogden,  9  Wheat. 
1,  203,  6  L.  Ed.  23. 

Inspection  laws,  quarantine  laws,  health 
laws  of  every  description  as  well  as  laws 
for  regulating  the  internal  commerce  of 
a  state,  and  those  which  respect  turnpike 


roads,  ferries,  etc.,  are  component  parts 
of  that  immense  mass  of  legislation  which 
embraces  everything  within  the  tcrritor> 
of  a  state  not  surrendered  to  the  general 
government.  No  direct  general  power 
over  those  objects  is  granted  to  congress; 
and  consequently  they  remain  subject  to 
state  legislation.  If  the  legislative  power 
of  the  government  can  reach  them,  it 
must  be  for  national  purposes,  and  when 
the  power  is  expressly  given  for  a  spe- 
cial purpose,  or  is  clearly  incidental  to 
some  power  which  is  expressly  given. 
Gibbons  v.  Ogden,  9  Wheat.  1,  203,  6  L. 
Ed.  23;  New  York  City  v,  Miln,  11  Pet. 
102,  147,  9  L.  Ed.  648;  Conway  v.  Taylor, 
1  Black  603,  633,  17  L.  Ed.  191. 

4.  Same;  e£Fect  of  fugitive  slave  clause. 
— Iti  the  case  of  Prigg  v,  Pennsylvania,  16 
Pet.  539,  625,  10  L.  Ed.  1060,  Mr.  Justice 
Story,  in  delivering  the  opinion  of  the 
majority  of  the  court,  and  after  declaring 
the  Pennsylvania  statute  prohibiting  the 
recapture  and  taking  away  of  fugitive 
slaves  unconstitutional,  says:  "To  guard, 
however,  against  any  possible  misconstruc- 
tion of  our  views,  it  is  proper  to  state, 
that  we  are  by  no  means  to  be  under- 
stood, in  any  manner  whatsoever,  to  doubt 
or  to  interfere  with  the  police  power  be- 
longing to  the  states,  in  virtue  of  their 
general  sovereignty.  That  police  power  ex- 
tends over  all  subjects  within  territorial 
limits  of  the  states,  and  has  never  been 
conceded  to  the  United  States.  It  is  wholly 
distinguishable  from  the  right  and  duty  se- 
cured by  the  provision  now  under  consid- 
eration; which  is  exclusively  derived  from 
and  secured  by  the  constitution  of  the 
United  States,  and  owes  its  whole  efficacy 
thereto.  We  entertain  no  doubt  whatever, 
that  the  states,  m  virtue  of  their  general 
police  power,  possess  fuU  jurisdiction 
to  arrest  and  restrain  runaway  slaves,  and 
remove  them  from  their  borders,  and 
otherwise  to  secure  themselves  against 
their  depredations  and  evil  example,  as 
they  certainly  may  do  in  cases  of  idlers, 
vagabonds  and  paupers." 

5.  Effect  of  fourteenth  amendment  as 
transferring  police  power  from  the  states. 
—Barbier  v.  Connolly,  113  U.  S,  27,  31,  28 
L.  Ed.  923;  Mugler  v.  Kansas,  123  U.  S. 
623,  31  L.  Ed.  205;  Minneapolis,  etc,  R. 
Co.  V,  Beckwith,  129  U.  S.  26,  29*  32  L.  Ed. 
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vol.  4,  pp.  124,  125,  334,  339;  Interstate  and  Foreign  Commerce,  vol.  7,  pp. 
391,  393,  395;  Navigable  Waters,  vol.  8,  p.  805. 

4.  Pouce  Power  o^  Congress. — Congress  may  establish  police  regulations 
as  well  as  the  states,  confining  their  operations  to  the  subjects  over  which  it  is 
given  control  by  the  constitution,  or  to  those  places  over  which  it  has  exclusive 
powers  of  legislation.® 

5.  Exclusive  and  Concurrent  Powers — a.  Exclusive  Powers — (1)  Of  the 
States. — ^The  police  powers  of  the  states,  In  so  far  as  they  relate  to  those  intertial 
affairs  which  have  never  been  surrendered  or  restrained,  are  essentially  com- 
plete, unqualified  and  exclusive  in  the  individual  states,  and  cannot  be  assumed 
by  the  national  government.'' 

(2)  Of  the  United  States. — On  the  other  hand,  whatever  may  be  the  nature 
and  scope  of  the  police  powers  of  the  states,  they  cannot  be  exercised  over  a 
subject  confided  exclusively  to  congress  by  the  federal  constitution.  The  states 
cannot  invade  the  legislative  domain  which  belongs  exclusively  to  the  national 
government,  and  any  attempt  in  that  direction  is  void  no  matter  under  what 
dass  of  powers  it  may  fall,  or  how  closely  allied  it  may  be  to  powers  conceded 


585;  In  re  Kemmler,  136  U.  S.  436,  34  L. 
Ed.  519;  Crowley  v.  Christensen,  137  U. 
S.  86,  34  L.  Ed.  620;  In  re  Convei'se,  137 
U.  S.  624,  34  L.  Ed.  796;  In  re  Rahrer, 
140  U.  S.  545,  555,  35  L.  Ed.  572;  Plumley 
V.  Massachusetts,  155  U.  S.  461,  474,  39  L. 
Ed.  223;  Allgeyer  v.  Louisiana,  165  U.  S.  578, 
41  h-  Ed.  832;  L'Hotc  v.  New  Orleans,  177 
U.  S.  587,  596,  44  L.  Ed.  899;  Compagnie 
Fraticaise  v.  Louisiana  State  Board  of 
Health,  186  U.  S.  380,  386,  393,  46  L.  Ed. 
1209;  Lochner  v.  New  York,  198  U.  S.  45, 
53,  49  L.  Ed.  937. 

Sec,  generally,  upon  this  point  the  titles 
CIVIL  RIGHTS,  vol.  3,  pp.  816,  817,  826, 
827,  828,  834,  835,  836,  837;  CONSTITU- 
TIONAL LAW,  vol.  4,  pp.  91,  141,  354, 
356,  480,  481;  DUE  PROCTeSS  OF  LAW, 
vol.  5,  pp.  530,  532,  540,  555,  578,  585,  616. 

ft.  Pcrfice  power  of  congress. — New  York 
City  V.  Miln,  11  Pet.  102,  153n,  9  L.  Ed. 
648;  United  States  v,  Dewitt,  9  Wall.  41, 
19  L.  Ed.  593;  Gloucester  Ferry  Co.  v, 
Pennsylvania,  114  U.  S.  196,  215,  29  L.  Ed. 
158.  See,  also.  The  License  Cases,  5  How. 
504,  12  L.  Ed.  256:  Passenger  Cases,  7 
How.  283,  12  L.  Ed.  702;  License  Tax 
Cases,  5  Wall.  462,  470,  18  L.  Ed.  497; 
McCray  v.  United  States,  195  U.  S.  27, 
49  L.  Ed,  78;  Schick  v.  United  States,  195 
U.  S.  65,  49  L.  Ed.  99. 

7.  Exclusive  police  powers  of  the 
states.— New  York  City  v.  Miln,  11  Pet. 
102,  9  L.  Ed.  648;  License  Cases,  5  How. 
504,  599,  12  Lw  Ed.  256;  New  York  v.  Dib- 
ble, 21  How.  366,  370,  16  L.  Ed.  149;  Pat- 
terson V,  Kentucky,  97  U.  S.  501,  503,  24 
L  Ed.  1115;  Barbicr  v.  Connolly,  113  U. 
S.  27,  28  L.  Ed.  923;  Bowman  v.  Chicago, 
etc.,  R.  Co.,  125  U.  S.  465.  31  L.  Ed.  700; 
In  re  Rahrer,  140  U.  S.  545,  35  L.  Ed.  572; 
Plumley  v.  Massachusetts,  155  U.  S.  461, 
474,  39  L.  Ed.  223;  United  States  v. 
Knight  Co.,  156  U.  S.  1,  11,  39  L.  Ed.  325; 
L'Hote  V.  New  Orleans,  177  U.  S.  587, 
596,  44  L.  Ed.  899;  Ambrosini  v.  United 
States,  187  U.  S.  1,  6,  47  L.  Ed.  49;  Matter 
of  Heff,  197  U.  S.  488,  505,  49  L.  Ed.  848. 


"I  can  discriminate  no  line  of  power 
between  the  different  subjects  of  internal 
police,  nor  find  any  principle  in  the  con- 
stitution, or  rule  for  construing  it  by  this 
court,  that  places  any  part  of  a  police 
system  within  any  jurisdiction  except  that 
of  a  state,  or  which  can  revise  or  in  any 
way  control  its  exercise,  except  as  speci- 
fied. Police  regulations  are  not  within 
any  grant  of  powers  to  the  federal  gov- 
ernment for  federal  purposes;  congress 
may  make-  them  in  the  territories,  this 
district,  and  other  places  where  they  have 
exclusive  powers  of  legislation,  but  can- 
not interfere  with  the  police  of  any 
part  of  a  state.  As  a  power  excepted 
and  reserved  by  the  states,  it  remains 
in  them  in  full  and  unimpaired  sov- 
ereignty, as  absolutely  as  their  soil, 
which  has  not  been  granted  to  individuals 
or  ceded"  to  the  United  States;  as  a  right 
of  jurisdiction  over  the  land  and  waters 
of  a  state,  it  adheres  to  both,  so  as  to  be 
incapable  of  exercise  by  any  other  power, 
without  cession  or  usurpation."  (Opinion 
of  Baldwin,  J.)  New  York  City  v.  Miln, 
11  Pet.  102,  153n,  9  L.  Ed.  648. 

"It  is  the  highest  and  most  sovereign 
jurisdiction,  indispensable  to  the  separate 
existence  of  a  state;  it  is  a  power  vested 
by  original  inheretit  right,  existing  before 
the  constitution,  remaining  in  its  plenti- 
tude,  incapable  of  any  abridgment  bv  any 
of  its  provisions."  (Opinion  of  Baldwin, 
J.)  New  York  City  v.  Miln,  11  Pet.  102, 
153n,  9  L.  Ed.  648. 

"It  will  not  be  doubted  that  an  act  of 
congress  attempting  as  a  police  regulation 
to  punish  the  sale  of  liquor  by  one  citizen 
of  a  state  to  another  within  the  territorial 
limits  of  that  state  would  be  an  invasion 
of  the  state's  jurisdiction  and  could  not 
be  sustained,  and  it  would  be  immaterial 
what  the  antecedent  status  of  either  buyer 
or  seller  was.  There  is  in  these  police 
matters  no  such  thin^  as  a  divided  sover- 
eignty. Jurisdiction  is  vested  entirely  in 
either  the  state  or  the  nation  and  not  di- 
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to  belong  to  the  states.®  And  since  the  range  of  a  state's  police  power  comes  very 
near  to  the  field  committed  by  the  constitution  to  congress,  it  is  the  duty  of 
courts  to  guard  vigilantly  against  any  needless  intrusion.  No  urgency  for  its 
use  can  authorize  a  state  to  exercise  it  in  regard  to  a  subject  matter  which  has 
been  confided  exclusively  to  the  discretion  of  congress.® 

(3)  Neither  Government  to  Encroach  upon  the  Powers  of  the  Other  Through 
the  Exercise  of  Implied  Powers,  or  by  ^eans  of  Legal  Intendments  or  Technical 
Reasoning, — See  the  title  Constitutionai<  Law,  vol.  4,  pp.  53,  186,  187,  188. 

(4)  Neither  Government  to  Authorize  the  Other  to  Transcend  the  Limits 
Fixed  by  the  Constitution. — See  the  title  Constitution ai<  Law,  vol.  4,  p.  214. 

(5)  Neither  Government  to  Control  the  Discretion  nor  to  Iivterfere  with  the 
Exercise  of  Acknowledged  Powers  by  the  Other. — The  police  power  being  re- 
served to  the  states  in  its  broadest  and  fullest  sense,  the  mode  of  exercising  that 
power  is  left  to  their  discretion,  and  is  not  subject  to  national  supervision.  So 
long  as  the  state  is  acting  within  the  scope  of  its  legitimate  powers,  as  to  the  end 
to  be  attained,  it  may  use  whatever  means,  appropriate  to  the  end,  it  may  think 
fit.  Whether  the  policy  pursued  by  the  state  is  wise  or  unwise,  it  is  not  the 
province  of  the  national  authorities  to  determine.  So  long  as  it  does  not  violate 
rights  granted  or  secured  by  the  supreme  law  of  the  land,  its  action  in  those  re- 
spects is  beyond  the  corrective  power  of  the  federal  courts.^^ 


\nded  between  the  two."  Matter  of  Heff, 
197  U.  S.  488,  505,  49  L.  Ed.  848. 

8.  Exclusive  powers  of  the  United 
Stotes.— Gibbons  v.  Ogden,  9  Wheat.  1, 
210,  6  L.  Ed.  23;  Groves  v.  Slaughter,  15 
Pet.  449,  505,  10  L.  Ed.  800;  Pollard  v. 
Hagan,  3  How.  212,  230,  11  L.  Ed.  565; 
Passenger  Cases,  7  How.  283,  408,  12  L. 
Ed.  702;  Welton  v.  Missouri,  91  U.  S.  275, 
282,  23  L.  Ed.  347;  Henderson  v.  Mayor,  92 
U.  S.  259,  23  L.  Ed.  543;  Chy  Lung  v. 
Freeman,  92  U.  S.  275,  23  L.  Ed.  550; 
Railroad  Co.  v.  Husen,  95  U.  S.  465,  24  L. 
Ed.  527;  Patterson  v.  Kentucky,  97  U.  S. 
501,  506,  24  L.  Ed.  1115;  New  Orleans  Gas 
Co.  V,  Louisiana  Light  Co.,  115  U.  S.  650, 
29  J-.  Ed.  516;  Walling  v.  Michigan,  116 
U.  S.  446,  29  L.  Ed.  691;  Yick  Wo  v.  Hop- 
kins, 118  U.  S.  356,  30  L.  Ed.  220;  Mor- 
gan's Steamship  Co.  v.  Louisiana  Board 
of  Health,  118  U.  S.  455,  464,  30  L.  Ed. 
237;  Robbins  v,  Shelby  County  Taxing 
District,  120  U.  S.  489,  30  L.  Ed.  694; 
Western  Union  Tel.  Co.  v.  Pendleton,  122 
U.  S.  347,  359,  30  L.  Ed.  1187;  Mugler  v. 
Kansas,  123  U.  S.  623,  663,  31  L.  Ed.  205; 
Bowman  v.  Chicago,  etc.,  R.  Co.,  125  U, 
S.  465,  492,  31  L.  Ed.  700;  Kidd  v.  Pear- 
son, 128  U.  S.  1,  32  L.  Ed.  346;  Leisy  v. 
Hardin,  135  U.  S.  100,  108,  34  L.  Ed.  128; 
Brennan  v,  TitusvilU,  153  U.  S.  289,  299, 
38  L.  Ed.  719;  Gulf,  etc,  R.  Co.  v,  Hefley, 
158  U.  S.  98,  39  L.  Ed.  910;  Western  Union 
Tel.  Co.  V.  James,  162  U.  S.  650,  653,  40 
L.  Ed.  1105;  Missouri,  etc.,  R.  Co.  v,  Hab- 
er,  169  U.  S.  613,  628,  42  L.  Ed.  878;  Lake 
Shore,  etc.,  R.  Co.  v.  Ohio,  173  U.  S.  285, 
297,  43  L.  Ed.  702;  L'Hote  v.  New  Orleans, 
177  U.  S.  587,  596,  44  L.  Ed.  899;  Com- 
pagnie  Francaise  v,  Louisiana  State  Board 
of  Health,  186  U.  S.  380,  388,  46  L.  Ed. 
1209;  Matter  of  Heff,  197  U.  S.  488,  505, 
49  L.  Ed.  848;  South  Carolina  v.  United 
States,  199  U.  S.  437,  50  L.  Ed.  261. 

Neither  the  unlimited  powers  of  a  state 


to  tax,  nor  any  of  its  large  police  powers, 
can  be  exercised  to  such  an  extent  as  to 
work  a  practical  assumption  of  the  powers 
conferred  by  the  constitution  upon  con- 
gress. Railroad  Co.  v.  Husen,  95  U.  S.  465, 
24  L.  Ed.  527. 

9.  Same;  duty  of  courts  to  prevent  in- 
trusion.—Chy  Lung  V.  Freeman,  92  U.  S. 
275,  23  L.  Ed.  550;  Henderson  v.  Mayor, 
92  U.  S.  259.  23  L.  Ed.  543;  Railroad  Co. 
V.  Husen,  95  U.  S.  466,  24  L.  Ed.  527;  New 
Orleans  Gas  Co.  v.  Louisiana  Light  Co., 
115  U.  S.  650,  662,  29  L.  Ed.  516;  Brennan 
V.  Titiisville,  153  U.  S.  289,  299,  38  L.  Ed. 
719. 

10.  Neither  government  to  interfere  whfa 
the  exercise  of  the  acfaiowledged  powers 
of  the  other.— New  York  City  v.  Miln,  11 
Pet.  102,  9  L.  Ed.  648;  Patterson  v.  Ken- 
tucky, 97  U.  S.  501,  504,  24  L.  Ed.  1115; 
Ouachita  Packet  Co.  v.  Aiken,  121  U.  S. 
444,  447,  30  L.  Ed.  976;  Lake  Shore,  etc. 
R.  Co.  V.  Ohio,  173  U.  S.  285,  297,  43  L. 
Ed.  702;  L'Hote  v.  New  Orleans,  177  U- 
S.  587,  596,  44  L.  Ed.  899;  Jacobson  tr. 
Massachusetts,  197  U.  S.  11.  25,  49  L.  Ed. 
643;  South  Carolina  v.  United  States,  199 
U.  S.  437,  454,  50  L.  Ed.  261;  Western 
Turf  Ass'n  v.  Greenberg,  204  U.  S.  359, 
363,  51  L.  Ed.  520.  See,  also,  the  title 
CONSTITUTIONAL  LAW,  vol.  4,  pp. 
206,  207,  255-271. 

Outside  of  the  field  directly  occupied  by 
the  general  government  under  the  powers 
granted  to  it  b3f  the  constitution,  all  ques- 
tions arising  within  a  state  that  relate  to 
its  internal  order,  or  that  involve  the  pub- 
lic convenience  or  the  general  good,  are 
primarily  for  the  determination  of  the 
state,  and  its  legislative  enactments  re- 
lating to  those  subjects,  and  which  are 
not  inconsistent  with  the  state  constitu- 
tion, are  to  be  respected  and  enforced  in 
the  courts  of  the  Union,  if  they  do  not 
by  their  operation  directly  entrench  upon 
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Immaterial  That  Means  Used  May  Be  the  Same. — And  it  is  immaterial 
that  the  means  used  may  be  the  same,  or  so  nearly  the  same,  as  scarcely  to  be 
distinguishable  from  those  employed  by  congress  acting  under  a  different  power, 
subject,  of  course,  to  the  limitation  that  in  the  event  of  collision  the  law  of  the 
state  must  yield  to  the  laws  of  congress  enacted  within  the  sphere  of  its  power.^^ 

States  Not  to  Impede  the  Exercise  of  Federal  Powers. — On  the  other 
hand,  neither  the  police  power  of  the  states  nor  any  other  power  can  be  set  up  to 
retard,  impede,  burden,  or  in  any  manner  control  the  inhibitions  of  the  federal 
constitution  or  the  means  employed  by  congress  to  carry  into  execution  the 
powers  vested  in  the  g;eneral  government.^^ 

(6)  Federal  Encroachment  upon  State  Powers;  What  Constitutes — (a)  Gen- 
erally,— See,  generally,  the  titles  Constitutional  Law,  vol.  4,  pp.  156,  et  seq. ; 
173,  206,  et  seq. ;  Interstate  and  Foreign  Commerce,  vol.  7,  p.  433,  et  seq. ; 
Licenses,  vol,  7,  pp.  871,  882. 

(b)  In  the  Exercise  of  the  Taxing  Power, — See,  generally,  the  titles  Con- 
stitutional Law,  vol.  4,  p.  209,  et  seq.;  Taxation. 

By  Means  of  the  So -Called  Internal  Bevenne  Licenses'. — See  the  titles 
Constitutional  Law,  vol.  4,  p.  173;  Interstate  and  Foreign  Commerce, 
vol.  7,  p.  435;  Licenses,  vol.  7,  p.  882. 

Taxation  of  State  Liquor  Dispensaries. — See  the  title  Constitutional 
Law,  vol,  4,  p.  211. 

Federal  Taxation  of  Uqnor  Dealer's  Bond  as  an  Encroachment  npon 
Police  Power  of  State. — See  the  title  Constitutional  Law,  vol.  4,  p.  211. 

Excise  upon  Oleomargarine. — ^An  act  of  congress  which  imposes  an  excise 
tax  upon  artificially  colored  oleomargarine,  of  such  heavy  character  as  to  de- 
stroy the  business  of  manufacturing  that  product,  is  not  unconstitutional  as  an 
infringement  of  or  an  assumption  of  the  police  powers  of  the  states.^^ 

(c)  Regulation  of  Commerce, — See,  generally,  the  title  Interstate  and  For- 
eign Commerce^  vol.  7,  pp.  332,  351,  433,  et  seq. 

Intraquarantine  Begfolations. — See  the  title  Animals,  vol.  1,  p.  325. 

Begnkition  of  QnaUty  of  Petroleum. — See  the  title  Interstate  and  For- 
eign Commerce,  vol.  7,  p.  434. 

Power  to  Exclnde  Lottery  Tickets  from  Channels  of  Interstate  Com- 
merce.— See  the  title  Interstate  and  Foreign  Commerce,  vol.  7,  p.  332. 

the    authority    of    the    United    States    or  136  U.  S.  313,  322,  34  L.  Ed.  455;  Brimmer 

violate  some  right  protected  by  the  na-  v.   Rebman,  138  U.   S.  78,  82,  34  L.   Ed. 

tional  constitution.    Lake   Shore,  etc.,   R.  862;  Crutcher  v,  Kentucky,  141  U.  S.  47, 

Co.  V.   Ohio,    173   U.    S.   285,   297,    43    L.  59,  35  L.  Ed.  649;  Voight  v,  Wright,  141 

Ed.  702.  U.   S.   62,  66,  35   L.   Ed.   638;   Brennan  v. 

11.  Immaterial  that  means  used  may  be  Titusville,  153  U.  S.  289,  300,  3a  L.  Ed. 
the  samc^New  York  City  v,  Miln,  11  719;  Plumley  v,  Massachusetts,  155  U.  S. 
Pet.  102,  9  L.  Ed.  648.  461,  471,  39  L.  Ed.  223.   See,  also,  the  title 

12.  States  not  to  impede  the  exercise  of  CONSTITUTIONAL  LAW,  vol.  4,  p* 
federal  powers. — McCulloch  v,  Maryland,  188. 

4  Wheat.  316,   4  L.   Ed.   579;   Weston  v.  In    the   hands   of   the   state   the   police 

Charleston,  2  Pet.  449,  467,  7  L.  Ed.  481;  power  can  never  be  used  so  as  to  affect 

Railroad  Co.  v,  Peniston,  18  Wall.  5,  34,  the  exercise  of  any  national  right  of  emi* 

21  L.   Ed.   787;   Henderson  v.   Mayor,  92  nent    domain    or   jurisdiction   with   which 

U.  S.  259,  23  L.  Ed.  543;  Railroad  Co.  v.  the  United  States  has  been  invested  by  the 

Husen,  95  U.  S.  465,  24  L.  Ed.  527;  New  constitution.     Pollard   v.    Hagan,    3    How. 

Orleans  Gas  Co.  v.  Louisiana  Light  Co.,  212,  230,  11  L.  Ed.  565. 

115  U.  S.  650,  29  L.  Ed.  516;  Walling  v,  18.    Federal   encroachment;   prohibitive 

Michigan,  116  U.  S.  446,  29  L.  Ed.  691;  excise    upon    oleomargarine.— McCray   v. 

Yick  Wo  V.   Hopkins,  118  U.   S.   356,  30  United  States,  195  U.  S.  27,  49  L.  Ed.  78; 

L  Ed.  220;    Morgan's   Steamship   Co.  v,  Schick   v.    United    States,    195    U.    S.    65, 

Louisiana  Board  of  Health,  118  U.  S.  455,  49  L.  Ed.  99. 

30  L  Ed.  237;  Mugler  v.  Kansas,  123  U.  S.  Same;  not  a  license^— See  the  title  IN- 

623,  663,  31  L.  Ed.  205;  Bowman  v,  Chi-  TERSTATE     AND     FOREIGN     COM- 

cage,  etc.,  R.  Co.,  125  U.  S.  465,  496,  31  MERCE,  vol.  7,  p.  401.    See,  also,  post, 

L  Ed.  700;   Kidd  v,  Pearson,  128  U.   S.  "Manufacture  and   Sale  of   Food  Stuffs," 

1,  32  L.   Ed.   346;    Minnesota  v.   Barber,  VI,  K,  5,  o. 
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(d)  By  the  Enactment  of  Postal  Regulations. — As  to  the  power  of  congress  to 
suppress  fraud,  crime  and  immorality  through  the  enactment  of  postal  regulations, 
see  the  titles  Constitutionai.  Law,  vol.  4,  p.  172;  Lotteries,  vol.  7,  p.  1071; 
PosTAi,  Laws. 

Exclusion  of  Lottery  Tickets,  etc.,  from  the  Mails. — See  the  titles  Con- 
sTiTuTiONAi,  Law,  vol.  4,  p.  172;  Lotteries,  vol.  7,  pp.  1071,  1072;  Postal 
Laws." 

(e)  Federal  Control  of  Public  Lands  within  the  States. — See  the  titles  Consti-  | 
TUTioNAL  Law,  vol.  4,  pp.  153,  160;  Pubuc  Lands.  I 

(7)  State  Encroachment  upon  or  Interference  zoith  Federal  Powers,  Rights 
Derived  from  Federal  Governmen4,  etc, — (a)  Generally, — See,  generally,  the  titles 
Constitutional  Law,  vol.  4,  pp.  149,  et  seq.,  188,  et  seq. ;  Interstate 
AND  Foreign  Commerce,  vol.  7,  p.  269. 

(b)  Regulation  of  Patented  Articles,  Sale  of  Patent  Rights,  etc, — ^Congress 
never  intended  that  the  patent  laws  should  displace  the  police  powers  of  the 
states,  meaning  by  that  term  those  powers  by  which  the  health,  good  order,  peace 
and  general  welfare  of  the  community  are  promoted.  Whatever  rights  are  se- 
cured to  inventors  must  be  enjoyed  in  subordination  to  this  general  authority  of 
the  state  over  all  property  within  its  limits.^* 

(c)  Federal  Institutions  urithin  the  States, — See  the  title  Constitutional 
Law,  vol.  4,  pp.  205,  206. 

(d)  Regulations  Affecting  National  Banks, — See  the  titles  Banks  and  Bank- 
ing, vol.  3,  p.  17;  Constitutional  Law,  vol.  4,  pp.  195,  199,  205. 

(e)  Regulations  Affecting  Indians;  Ejectment  of  Intruders  on>  Indian  Lands, 
etc, — See,  generally,  the  titles  Due  Process  op  Law,  vol.  5,  p.  633 ;  Indians,  vol. 
6,  pp.  906,  931,  945. 

(f)  Right  of  Way  Granted  by  Federal  Government. — A  right  of  way  to  a  rail- 
road company  granted  through  the  public  domain  within  a  state  is  amenable  to 
the  police  power  of  the  state.  Congress  must  have  assumed  when  making  such  a 
grant  that  in  the  natural  order  of  events,  as  settlements  were  made  along  the 
line  of  the  railroad,  crossings  of  the  right  of  way  would  become  necessary  and 
that  other  limitations  in  favor  of  the  general  public  upon  an  exclusive  right  of 
occupancy  by  the  railroad  of  its  right  of  way  might  be  justly  imposed. ^^     But 

14.  Exclusion  of  lottery  tickets,  etc.,  terson  v.  Kentucky,  97  U.  S.  601,  24  L.  Ed. 
from  the  mails. — In  addition  to  the  cases      1115. 

there  cited,  see  Ex  parte  Jackson,  96  U.  A   party   to   whom   such   letters-patent 

S.  727,  24  L.   Ed.  S77.  were,  in  the  usual  form,  issued,  for  "an 

15.  State  regulation  of  patented  articles,  improved  burning  oil,"  whereof  he  claimed 
sale  of  patent  rights,  etc— Allen  v.  Riley,  to  be  the  inventor  was  convicted  in  Ken- 
203  U.  S.  347,  354,  51  L.  Ed.  216;  Pat-  t^c^^X  for  there  selling  that  oil.  It  had  been 
terson  v.  Kentucky,  97  U.  S.  501,  24  L.  condemned  by  the  state  inspector  as  "nn- 
Ed.  1115;  Webber  v,  Virginia,  103  U.  S.  safe  for  illuminating  purposes,"  under  a 
344,  26  L.  Ed.  565;  Woods  &  Sons  v,  Carl,  statute  requiring  such  inspection,  and  im- 
203  U.  S.  358,  51  L.  Ed.  219.  See,  also,  posing  a  penalty  for  selling  or  offering  to 
the  titles  CIVIL  RIGHTS,  vol.  3,  p.  822;  sell  within  the  state  oils  or  fluids,  the 
CONSTITUTIONAL  LAW,  vol.  4,  pp.  201,  product  of  coal,  petroleum,  or  other  bitu- 
205:  INSPECTION  LAWS,  vol.  4,  pp.  20,  minous  substances,  which  can  be  used 
21;  INTERSTATE  AND  FOREIGN  ^ov  such  purposes,  and  which  have  been 
COMMERCE,  vol.  7,  pp.  434,  435;  PAT-  so  condemned.  It  was  admitted  on  the 
ENTS.  ^^^^^    *"^^    *"^    ^"    could    not,    by    any 

Where,  by  the  application  of  the  inven-  chemical    combination    described    in    the 

tion  or  discovery  for  which  letters-patent  specification  annexed  to  the  letters-patent, 

have  been  granted  by  the  United  States,  he  made  to  conform  to  the  standard  pre- 

tangible    property    comes    into    existence,  scribed   by   that   statute.     Held,    that  the 

its  use  is,  to  the  same  extent  as  that  of  enforcement  of  the  statute  interfered  with 

any    other    species    of   property,    subject.  "^  "8^"t  conferred  by  the  letters-patent 

within  the  several   states,  to  the  control  J"*"^"^"  ^-   Kentucky,  97  U.   S.   501,  24 

which   they   may    respectively   impose    in  L.  Ed.  1115. 

the    legitimate    exercise    of   their    powers  16.    State   powers   as  to  right  of  way 

over  their  purely  domestic  affairs,  whether  granted    by    the    federal    government — 

of  internal  commerce  or  of  police.    Pat-  Northern   Pac.   R.   Co.  v.  Townsend,  190 
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such  limitations  are  in  no  sense  analogous  to  a  claim  of  adverse  ownership  for 
private  use,  and  individuals  cannot  acquire  title  to  any  part  of  such  right  of  way 
by  virtue  of  adverse  ownership  for  the  length  of  time  prescribed  in  a  state  statute 
of  limitations.^^ 

b-  Concurrent  Powers — (1)  Generally, — ^While  the  police  power  of  the  state 
is  entirely  distinct  from  any  power  granted  to  the  federal  government,  yet  when 
exercised  it  may  sometimes  reach  subjects  over  which  national  legislation  can  be 
constitutionally  extended.  In  other  words,  there  are  numerous  cases  in  which  the 
power  of  the  states  to  legislate  in  the  exercise  of  their  police  powers  is  concurrent 
with  the  power  of  congress  to  legislate  concerning  the  same  subjects.  These  cases 
all  proceed  upon  the  ground  that  the  regulation  of  the  enjoyment  of  the  relative 
rights,  and  the  performance  of  the  duties,  of  all  persons  within  the  jurisdiction  of 
a  state  belong  primarily  to  such  state  under  its  reserved  power  to  provide  for  the 
safety  of  all  persons  and  property  within  its  limits;  and  that  even  if  the  subject  of 
such  regulations  be  one  that  may  be  taken  under  the  exclusive  control  of  con- 
gress, and  be  reached  by  national  legislation,  any  action  taken  by  the  state  upon 
that  subject  that  does  not  directly  interfere  with  rights  secured  by  the  constitu- 
tion of  the  United  States  or  by  some  valid  act  of  congress,  must  be  respected 
until  congress  intervenes.^® 

(2)  Supremacy  in  Case  of  Conflict — It  is  familiar  learning,  of  course,  that 
in  cases  of  this  character  congress  may  assume  jurisdiction  over  the  entire  sub- 
ject matter,  thereby  superseding  any  regulations  that  the  states  may  have  en- 
acted, and  that  in  case  of  conflict,  the  state  law  must  give  way  to  tiie  federal. 
The  framers  of  the  constitution,  it  is  said,  foresaw  his  possibility  of  conflict  and 
provided  for  it  by  declaring  not  only  the  supremacy  of  the  constitution  itself,  but 
of  all  acts  of  congress  enacted  in  pursuance  thereof.^® 


U.  S.  267,  272,  47  L.  Ed.  1044;  Northern 
Pac,  R.  Co.  V.  Ely,  197  U.  S.  1,  5,  49 
L.  Ed.  639.  See,  generally,  the  title  RAIL- 
ROADS. 

17.  Same.— Northern  Pac.  R.  Co.  v. 
Townsend,  190  U.  S.  267,  272,  47  L.  Ed. 
1044;  Northern  Pac.  R.  Co.  v.  Ely,  197  U. 
S.  1,  5,  49  L.  Ed.  639. 

18.  Concurrent  powers  of  state  and  fed- 
eral governments. — Gibbons  v.  Ogden,  9 
Wheat.  1,  210,  6  L.  Ed.  23;  New  York 
City  V.  Miln,  11  Pet.  102,  9  L.  Ed.  64«; 
License  Cases,  5  How.  504,  589,  592,  12 
L.  Ed.  256;  Passenger  Cases,  7  How.  283, 
402,  12  L.  Ed.  702;  Sinnot  v.  Davenport, 
22  How.  227,  243,  16  L.  Ed.  243;  Oilman 
V.  Philadelphia,  3  Wall.  713,  18  L.  Ed.  96; 
Ex  parte  McNeil,  13  Wall.  236,  20  L.  Ed. 
624;  Sherlock  v.  Ailing,  93  U.  S.  99,  23 
L.  Ed.  819;  Foster  v.  Master,  etc.,  of  New 
Orleans,  94  U.  S.  246,  24  L.  Ed.  122; 
Railroad  Co.  v.  Husen,  95  U.  S.  465,  473, 
24  L.  Ed.  527;  Patterson  v.  Kentucky,  97 
U.  S.  501,  505,  24  L.  Ed.  1115;  Trans- 
portation Co.  V.  Parkersburg,  107  U.  S. 
691,  27  L.  Ed.  584;  Gloucester  Ferry  Co. 
V.  Pennsylvania,  114  U.  S.  196,  215,  29  L. 
Ed.  158;  New  Orleans  Oas  Co.  v.  Louisi- 
ana Light  Co.,  115  U.  S.  650,  29  L.  Ed. 
516;  Walling  v,  Michigan,  116  U.  S.  446, 
459,  29  L.  Ed.  691;  Huse  v.  Glover,  119 
U.  S.  543,  30  L.  Ed.  487;  Ouachita  Packet 
Co.  V.  Aiken,  121  U.  S.  444,  447,  30  L. 
Ed.  976;  Smith  v.  Alabama,  124  U.  S.  465, 
475,  31  L.  Ed.  508;  Nashville,  etc.,  Rail- 
way V.  Alabama,  128  U.  S.  96,  100,  32  L. 
Ed.  352;  Minnesota  v.  Barber,  136  U.  S. 
313,  322,  34  L-  Ed.  455;  Brimmer  v.  Reb- 


man,  138  U.  S.  78,  82,  34  L.  Ed.  862; 
Voight  V.  Wright,  141  U.  S.  62,  66,  35  L. 
Ed.  638;  Plumley  v.  Massachusetts,  155 
U.  S.  461,  471,  39  L.  Ed.  223;  United  States 
V.  Knight  Co.,  156  U.  S.  1,  11,  39  L.  Ed. 
325;  Hennington  v.  Georgia,  163  U.  S.  299, 
309,  41  L.  Ed.  166;  New  York,  etc.,  R. 
Co.  V.  New  York,  165  U.  S.  628,  631,  41  L^ 
Ed.  853;  Missouri,  etc.,  R.  Co.  v.  Haber, 
169  U.  S.  613,  635,  42  L.  Ed.  878;  Chi- 
cago, etc.,  R.  Co.  V.  Solan,  169  U.  S.  133, 
42  L.  Ed.  688;  Lake  Shore,  etc.,  R.  Co.  v. 
Ohio,  173  U.  S.  285,  297,  43  L.  Ed.  702; 
Reid  V.  Colorado,  187  U.  S.  137,  148,  47 
L.  Ed.  108;  Pennsylvania  R.  Co.  v. 
Hughes,  191  U.  S.  477,  48  L.  Ed.  268; 
McLean  &  Co.  v.  Denver,  etc.,  R.  Co.,  203 
U.   S.  38,  50,   51   L.  Ed.   78. 

See,  generally,  as  to  the  concurrent 
powers  of  the  state  and  national  govern- 
ments, the  title  CONSTITUTIONAL 
LAW,  vol.  4,  pp.  149,  et  seq;  174,  et  scq. 
As  to  concurrent  powers  with  respect  to 
interstate  commerce,  see  the  titles  CON- 
STITUTIONAL LAW,  vol.  4,  p.  179; 
INTERSTATE  AND  FOREIGN  COM- 
MERCE, vol.  7,  pp.  332,  346,  351,  et  seq., 
433. 

19.  Supremacy  in  case  of  conflict. — Gib- 
bons V.  Ogden,  9  Wheat.  1,  203,  6  L.  Ed. 
23;  New  York  City  v.  Miln,  11  Pet.  102, 
9  L.  Ed.  648;  Sinnot  v.  Davenport,  22 
How.  227,  243,  16  L.  Ed.  243;  Henderson  v. 
Mayor,  92  U.  S.  259,  272,  23  L.  Ed.  543; 
Gloucester    Ferry    Co.    v.    Pennsylvania, 

114  U.  S.  196,  215,  29  L.  Ed.  158;  New 
Orleans  Gas  Co.  v.  Louisiana  Light  Co., 

115  U.  S.  650,  661,  29  L.  Ed.  516;  Morgan's 
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(3)  Conflict  Must  Be  Actual;  Presumption  as  to  Intention  of  Confess. — It 
should  never  be  held  that  congress  intends  to  supersede  or  suspend  the  exercise 
of  the  police  powers  of  the  states,  even  when  it  may  do  so,  unless  its  purpose  to 
effect  that  result  is  clearly  manifested.^  In  the  application  of  this  principle  of 
the  supremacy  of  an  act  of  congress,  in  a  case  where  the  state  law  is  but 
the  exercise  of  a  reserved  power,  the  repugnance  or  conflict  should  be  direct 
and  positive,  so  that  the  two  acts  can  not  be  reconciled  or  consistently  stand  to- 
gether.21 

(4)  Remedy  for  Unreasonable  Regulation  by  the  States. — In  cases  of  this 
character,  the  remedy  for  unreasonable,  harsh  or  oppressive  regulations  enacted 
by  the  states  is  to  be  found  in  the  power  of  congress  to  supersede  state  regula- 
tions by  the  enactment  of  others  of  its  own.  Unless  the  state  law  is  in  direct 
conflict  with  the  federal  constitution,  or  so  unreasonable  as  to  amount  to  an 


Steamship  Co.  v.  Louisiana  Board  of 
Health,  118  U.  S.  455,  30  L.  Ed.  237; 
Mugler  V.  Kansas,  123  U.  S.  623,  659,  31 
L.  Ed.  205;  Smith  v.  Alabama,  124  U.  S. 
465,  473,  31  L.  Ed.  508;  Kidd  v.  Pearson, 
128  U.  S.  1,  32  L.  Ed.  346;  Plumley  v, 
Massachusetts,  155  U.  S.  461,  479,  39  L- 
Ed.  223;  Pittsburg,  etc.,  Coal  Co.  v.  Louisi- 
ana, 156  U.  S.  590,  598,  39  L.  Ed.  544; 
United  States  v.  Knight  Co.,  156  U.  S.  1, 
11,  39  L.  Ed.  325;  Gulf,  etc.,  R.  Co.  v. 
Hefley,  158  U.  S.  98,  104,  39  L.  Ed.  910; 
Hennington  v.  Georgia,  163  U.  S.  299,  309, 
41  L.  Ed.  166;  New  York,  etc.,  R.  Co.  v. 
New  York,  165  U.  S.  628,  41  L.  Ed.  853; 
Missouri,  etc.,  R.  Co.  v.  Haber,  169  U.  S. 
613,  635,  42  L.  Ed.  878;  Chicago,  etc.,  R. 
Co.  V.  Solan,  169  U.  S.  133,  42  L.  Ed.  688; 
Lake  Shore,  etc.,  R.  Co.  v.  Ohio,  173  U. 
S.  285,  297,  43  L.  Ed.  702;  Connolly  v. 
Union  Sewer  Pipe  Co.,  184  U.  S.  540,  558, 
46  L.  Ed.  679;  Compagnie  Francaise  v. 
Louisiana  State  Board  of  Health,  186  U.  S. 
580,  388,  46  L.  Ed.  1209;  Reid  v.  Colorado, 
187  U.  S.  137,  148,  47  L.  Ed.  108;  Pennsyl- 
vania R.  Co.  V.  Hughes,  191  U.  S.  477,  48 
L.  Ed.  268;  Northern  Securities  Co.  v. 
United  States,  193  U.  S.  197,  48  L.  Ed. 
679;  Jacobson  v.  Massachusetts,  197  U. 
S.  11,  25,  49  L.  Ed.  643;  McLean  &  Co. 
V,  Denver,  etc.,  R.  Co.,  203  U.  S.  38,  50, 
51  L.  Ed.  78.  See,  generally,  the  titles 
CONSTITUTIONAL  LAW,  vol.  4,  pp. 
178,  180,  214,  et  seq;  INTERSTATE  AND 
FOREIGN  COMMERCE,  vol.  7,  p.  346. 

"When  congress  acts  with  reference  to 
a  matter  confided  to  it  by  the  consti- 
tution, then  its  statutes  displace  all  con- 
flicting local  regulations  touching  that 
matter,  although  such  regulations  may 
have  been  established  in  pursuance  of  a 
power  not  surrendered  by  the  states  to 
the  general  government."  Gibbons  v.  Og- 
den,  9  Wheat.  1,  210,  6  L.  Ed.  23;  Sinnot 
V.  Davenport,  22  How.  227,  243,  16  L. 
Ed.  243;  Missouri,  etc.,  R.  Co.  v.  Haber, 
169  U.  S.  613,  626,  42  L.  Ed.  878;  Lake 
Shore,  etc.,  R.  Co.  v.  Ohio,  173  U.  S.  285, 
297,  43  L.   Ed.  702. 

"The  possibility  of  conflict  between  state 
and  national  enactments,  each  to  be  re- 
ferred to  the  undoubted  powers  of  the 
state  and  the  nation,  respectively,  was 
not  overlooked   in   Gibbons  v,   Ogden,   9 


Wheat.  1,  6  L.  Ed.  23,  and  Chief  Justice 
Marshall  said :  'The  f ramers  of  our  constitu- 
tion foresaw  this  state  of  things,  and 
provided  for  it  by  declaring  the  supremacy 
not  only  of  the  constitution  itself,  but  of 
the  laws  made  in  pursuance  of  it.  The 
nullity  of  any  act  inconsistent  with  the 
constitution  is  produced  by  the  declaration 
that  the  constitution  is  the  supreme  law. 
The  appropriate  application  of  that  part  of 
the  clause  which  confers  the  same  suprem- 
acy on  laws  and  treaties  is  to  such  acts  of 
the  state  legislatures  as  do  not  transcend 
these  powers,  but,  though  enacted  in  the 
execution  of  acknowledged  state  powers, 
interfere  with  or  are  contrary  to  the  laws 
of  congress,  made  in  pursuance  of  the 
constitution,  or  some  treaty  made  under 
the  authority  of  the  United  States.  In 
every  such  case  the  act  of  congress,  or 
the  treaty,  is  supreme;  and  the  law  of  the 
state,  though  enacted  in  the  exercise  of 
powers  not  controverted,  must  yield  to 
it.' "  Hennington  v.  Georgia/  163  U.  S. 
299,  309,  41  L.  Ed.  166. 

Whether  state  laws  be  passed  in  virtue 
of  a  concurrent  power  of  the  state  with 
congress  to  legislate  upon  the  subject 
to  which  such  laws  apply,  or  whether  in 
virtue  of  the  power  of  the  states  to 
regulate  their  domestic  trade  and  police, 
they  must  yield  to  the  constitutional  enact- 
ments of  congress  relating  to  the  same 
subjects.  This  principle  has  been  fre- 
quently afiirmed  by  the  federal  supreme 
court,  and  is  founded,  as  well  on  the 
nature  of  the  government,  as  on  the  words 
of  the  constitution.  Gibbons  v.  Ogden,  9 
Wheat.'  1,  240,  6  L.  Ed.  23;  United  States 
V.  Knight  Co.,  156  U.  S.  1,  11,  39  L.  Ed. 
325. 

80.  Conflict  must  be  actual;  presumption 
as  to  intention  of  congress. — Reid  v.  Colo- 
rado, 187  U.  S.  137,  148,  47  L.  Ed.  108. 

21.  Same. — Sinnot  v.  Davenport,  22 
How.  227,  243,  16  L.  Ed.  2^3;  Gloucester 
Ferry  Co.  v.  Pennsylvania,  114  U.  S.  196, 
215,  29  L.  Ed.  158;  Plumley  v.  Massachu- 
setts, 155  U.  S.  461,  479,  39  L.  Ed.  223; 
Reid  V.  Colorado,  187  U.  S.  137,  148,  47 
L.  Ed.  108.  See,  generally,  the  titles  CON- 
STITUTIONAL LAW,  vol.  4,  pp.  218, 
251,  252;  INTERSTATE  AND  FOREIGN 
COMMERCE,  vol.  7,  p.  346. 
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invasion  of  constitutional  rights  by  round  about  means,  the  federal  courts  can- 
not take  the  initiative.^* 

B.  As  between  the  Legislative  and  Judicial  Departments. — The  en- 
actment of  police  regulations  is  a  legislative  function,^^  and  the  courts  cannot 
control  the  discretion  of  the  legislative  departments  in  this  respect,  either  as  to 
the  necessity  of  any  particular  regulation,  or  as  to  the  means  employed,^  pro- 


SS.  Remedy  for  unreasonable  regulation 
by  the  states  in  cases  of  concurrent  juris- 
diction.— Cooley  V.  Board  of  Wardens,  12 
How.  299,  13  L.  Ed.  996;  County  of  Mobile 
r.  Kimball,  102  U.  S.  691,  26  L.  Ed.  238; 
Turner  v.  Maryland.  107  U.  S.  3^,  27  L. 
Ed.  370;  Escanaba  Co.  v,  Chicago,  107  U. 
S.  678,  27  Li.  Ed.  442;  Transportation  Co. 
V.  Parkersburg,  107  U.  S-  691,  27  L.  Ed. 
584;  Morgan's  Steamship  Co.  v.  Louisiana 
Board  of  Health,  118  U.  S.  455,  30  L.  Ed. 
237;  Ruse  v.  Glover,  119  U.  S.  543,  30  L. 
Ed.  487;  Robbins  v.  Shelby  County  Tax- 
ing District,  120  U.  S.  489,  493,  30  L-  Ed. 
694;  Ouachita  Packet  Co.  v.  Aiken,  121  U. 
S.  444.  447,  30  L.  Ed.  976.  See,  generally, 
the  titles  CONSTITU'PIONAL  LAW. 
vol.  4,  pp.  253,  263,  264,  et  seq.,  271;  IN- 
TERSTATE AND  FOREIGN  COM- 
MERCE, vol.  7,  p.  432;  NAVIGABLE 
WATERS,  vol.  8,  p.  861,  and  references 
there  given. 

IS.  Where  vested;  as  between  legis- 
lative and  judicial  departments. — Munn  v. 
Illinois,  94  U.  S.  113,  114,  24  L.  Ed.  77; 
Peek  V.  Chicago,  etc.,  R.  Co.,  94  U.  S. 
164.  178,  24  L.  Ed.  97;  Express  Cases, 
117  U.  S.  1.  29  L.  Ed.  791;  Mugler  v. 
Kansas,  123  U.  S.  623,  661,  31  L.  Ed.  205; 
Powell  V.  Pennsylvania,  127  U.  S.  678,  685, 
32  L.  Ed.  253;  Chicago,  etc.,  R.  Co.  v. 
Minnesota,  134  U.  S.  418,  458,  33  L.  Ed. 
970;  Reagan  v.  Mercantile  Trust  Co.,  154 
U.  S.  413,  38  L.  Ed.  1028;  Reagan  v. 
Mercantile  Trust  Co.,  154  U.  S.  418.  38 
L.  Ed.  1030;  Reagan  v.  Farmers'  Loan, 
etc.,  Co..  154  U.  S.  420,  38  L.  Ed.  1031; 
Reagan  v.  Farmers'  Loan,  etc.,  Co.,  154 
U.  S.  362,  397,  38  L.  Ed.  1014;  St.  Louis, 
etc.,  R.  Co.  y.  Gill,  156  U.  S.  649,  39 
L  Ed.  567;  Cincinnati,  etc.,  R.  Co.  v.  In- 
terstate Commerce  Commission,  162  U.  S. 
184.  196,  40  L.  Ed.  935;  Texas,  etc.,  R.  Co. 
V.  Interstate  Commerce  Commission,  162 
U.  S.  197.  216,  40  L.  Ed.  940;  Interstate 
Commerce  Commission  v.  Cincinnati,  etc., 
R.  Co.,  167  U.  S.  479,  499,  42  L.  Ed.  243; 
McChord  v.  Louisville,  etc.,  R.  Co.,  183 
U.  S.  483,  46  L.  Ed.  289.  See,  also,  the 
title  CONSTITUTIONAL  LAW,  vol.  4, 
p.  228. 

"But  by  whom,  or  by  what  authority,  is 
it  to  be  determined  whether  the  manu- 
facture of  (particular  articles  of  drink, 
either  for  general  use  or  for  the  personal 
use  of  the  maker,  will  injuriously  affect 
the  public?  Power  to  determine  such 
questions,  so  as  to  bind  all,  must  exist 
somewhere;  else  society  will  be  at  the 
mercy  of  the  few,  who,  regarding  only 
their  own  appetites  or  passions,  may  be 
willing  to  imperil  the  peace  and  security 
9  U  S  Enc— 31 


of  the  many,  provided  only  they  are  per- 
mitted to  do  as  they  please.  Under  our 
system  that  power  is  lodged  with  the 
legislative  branch  of  the  government.  It 
belongs  to  that  department  to  exert  what 
are  known  as  the  police  powers  of  the 
state,  and  to  determine,  primarily,  what 
measures  are  appropriate  or  needful  for 
the  protection  of  the  public  morals,  the 
public  health,  or  the  public  safety."  Mug- 
ler V,  Kansas,  123  U.  S.  623,  661,  31  L. 
Ed.  205. 

84.  Same;  judicial  control  as  to  occasion, 
necessity,  means  employed,  -eta — License 
Cases,  5  How.  504,  592,  12  L.  Ed.  256; 
Willard  v.  Presbury,  14  Wall.  676,  20  L. 
Ed.  719;  Chicago,  etc.,  R.  Co.  v.  Iowa, 
94  U.  S.  155,  164,  24  L.  Ed.  94;  Railroad 
Co.  V.  Husen,  95  U.  S.  465,  470,  24  L. 
Ed.  527;  Davidson  v.  New  Orleans,  96 
U.  S.  97,  24  L.  Ed.  616;  Spring  VaUey 
Waterworks  v.  Schottler,  110  U.  S.  347, 
353,  28  L.  Ed.  173;  Barbier  v.  Connolly, 
113  U.  S.  27,  28  L.  Ed.  923;  Yick  Wo  v. 
Hopkins,  118  U.  S.  356,  30  L.  Ed.  220; 
Mugler  V.  Kansas,  123  U.  S.  623,  661, 
31  L.  Ed.  205;  Spencer  v.  Merchant,  125  U. 
S.  345,  355,  31  L.  Ed.  763;  Powell  v,  Penn- 
sylvania, 127  U.  S.  678,  32  L.  Ed.  253; 
Kidd  V.  Pearson,  128  U.  S.  1,  32  L.  Ed. 
346;  Minnesota  v.  Barber,  136  U.  S.  313, 
320,  34  L.  Ed.  455;  Paulsen  v.  Portland, 
149  U.  S.  30.  40,  37  L.  Ed.  637;  Lawton  v. 
Steele.  152  U.  S.  133,  136,  38  L.  Ed.  385; 
Plessy  V,  Ferguson,  163  U.  S.  537,  41  L. 
Ed.  256;  Gundling  v.  Chicago,  177  U.  S. 
183,  188.  44  L.  Ed.  725;  Petit  v,  Minnesota, 
177  U.  S.  164,  168,  44  L.  Ed.  716;  Austin  v. 
Tennessee,  179  U.  S.  343.  45  L.  Ed.  224; 
Otis  V.  Parker,  187  U.  S.  606.  47  L.  Ed. 
323;  Atkin  v.  Kansas,  191  U.  S.  207.  48  L. 
Ed.  148;  Jacobson  v.  Massachusetts,  197 
U.  S.  11,  25,  49  L.  Ed.  643;  California  Re- 
duction Co.  V.  Sanitary  Reduction  Works, 
199  U.  S.  306,  318,  50  L.  Ed.  204;  Gardner 
V.  Michigan.  199  U.  S.  325,  50  L.  Ed.  212. 
See,  also,  the  title  CONSTITUTIONAL 
LAW,  vol.  4,  pp.  250,  255,  268,  314. 

The  police  power  of  the  state  is  exer- 
cised solely  at  the  legislative  will.  Paulsen 
V.  Portland,  149  U.  S.  30,  40,  37  L.  Ed.  637. 

Thus  the  necessity  for  the  construction 
of  a  sewer  and  the  territory  to  be  drained 
into  the  same,  are  matters  of  legislative 
discretion.  Paulsen  v.  Portland,  149  U.  S. 
30,  40,  37  L.  Ed.  637.  Accord:  Willard  v. 
Presbury,  14  Wall.  676,  20  L.  Ed.  719; 
Spencer  v.  Merchant,  125  U.  S.  345.  355, 
31    L.    Ed.   763. 

Whether  the  manufacture  of  oleomar- 
garine, or  imitation  butter,  of  the  kind 
described  in  the  statute  of  Pennsylvania 
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vided,  always,  that  the  means  adopted  have  some  real  and  substantial  relation 
to  the  object,  lawful  in  itself,  sought  to  be  accomplished,  and  are  not  used  as  a 
mere  subterfuge  for  the  purpose  of  unreasonable  and  arbitrary  oppression  or 
discrimination.** 

C.  As  between  the  Legislatnre  and  Subordinate  Agencies  of  tke 
State;  Delegation  of  Powers. — ^The  state  may  invest  local  todies  called  into 
existence  for  purposes  of  local  administration  with  authority  in  some  appropri- 
ate way  to  safeguard  the  public  health  and  the  public  safety.**     Municipal 


(Laws  of  Penn.  1885,  p.  22,  No.  25),  is,  or 
may  be,  conducted  in  such  a  way,  or  with 
such  skill  and  secrecy,  as  to  baffle  ordi- 
nary inspection,  or  whether  it  involves 
such  danger  to  the  public  health  as  to  re- 
quire, for  the  protection  of  the  people, 
the  entire  suppression  of  the  business, 
rather  than  its  regulation  in  such  manner 
as  to  permit  the  manufacture  and  sale  of 
articles  of  that  class  that  do  not  contain 
noxious  ingredients,  are  questions  of  fact 
and  of  public  policy  which  belong  to  the 
legislative  department  to  determine.  If 
it  does  not  appear  upon  the  face  of  the 
statute,  or  from  any  facts  of  which  the 
court  must  take  judicial  cognizance,  that 
it  infringes  rights  secured  by  the  funda- 
mental law,  the  legislative  determination 
of  those  questions  is  conclusive  upon  the 
courts.  Powell  v.  Pennsylvania,  127  U.  S. 
678,  685,  32   L.   Ed.  253. 

Whether  a  statute  conferring  the  power 
to  regulate  rates  of  water  companies,  upon 
a  municipality,  is  expedient  or  not,  is  a 
question  for  the  legislature,  not  for  the 
courts.  Spring  Valley  Waterworks  v. 
Schottler,  110  U.  S.  347,  353,  28  L.  Ed. 
173. 

"If  there  is  any  such  power  in  the  ju- 
diciary to  review  legislative  action  in  re- 
spect of  a  matter  affecting  the  general 
welfare,  it  can  only  be  when  that  which 
the  legislature  has  done  comes  within  the 
rule  that  if  a  statute  purporting  to  have 
been  enacted  to  protect  the  public  health, 
the  public  morals  or  the  public  safety, 
has  no  real  or  substantial  relation  to  those 
objects,  or  is,  beyond  all  question,  a  plain, 
palpable  invasion  of  rights  secured  by  the 
fundamental  law,  it  is  the  duty  of  the 
courts  to  so  adjudge,  and  thereby  give 
effect  to  the  constitution."  Mugler  v. 
Kansas,  123  U.  S.  623,  661,  31  L.  Ed.  205; 
Minnesota  .z/.  Barber,  136  U.  S.  313,  320,  34 
L.  Ed.  455;  Atkin  v.  Kansas,  191  U.  S.  207, 
22S,  48  L.  Ed.  148;  Jacobson.v.  Massa- 
chusetts, 197  U.  S.  11,  31,  49  L.  Ed.  643. 

It  is  no  part  of  the  function  of  a  court 
or  jury  to  determine  which  one  of  two 
modes  was  likely  to  be  most  effective  for 
the  protection  of  the  public  against  dis- 
ease. This  is  a  legislative  function  and  its 
determination  is  not  subject  to  judicial  re- 
view, unless  the  regulations  enacted  for 
that  purpose  have  no  real  or  substantial  re- 
lation to  those  objects,  or  unless  they  are, 
beyond  all  question,  a  plain,  palpable  in- 
vasion of  rights  secured  by  the  fundamen- 
tal law.  Jacobson  v.  Massachusetts,  197 
U.  S.  11,  30,  49  L.  Ed.  643. 


Thus,  whether  or  not  compulsory  vacci- 
nation is  an  appropriate  means  to  safe- 
guard the  community  against  an  epidemic 
of  smallpox  is  a  question  for  the  legisla- 
ture, or  for  a  municipal  corporation  act- 
ing under  its  authority,  to  determine,  and 
in  the  light  of  common  knowledge  upon 
that  subject,  the  courts  cannot  say  that 
it  is  not  an  appropriate  means  or  that  it 
is  an  infringement  upon  a  constitutional 
right  of  the  individual.  Jacobson  v. 
Massachusetts,  197  U.  S.  11,  30,  49  L.  Ed. 
643. 

ito.  Same;  same;  provided  means  have 
same  relation  to  object,  etc. — Railroad  Co. 
V,  Husen,  95  U.  S.  465,  471,  24  L.  Ed.  527; 
Davidson  v.  New  Orleans,  96  U.  S.  97,  24 
L.  Ed.  616;  Yick  Wo.  v.  Hopkins,  118  U. 
S.  356,  30  L.  Ed.  220;  Mugler  v.  Kansas, 
123  U.  S.  623,  661,  31  L.  Ed.  205;  Powell 
V.  Pennsylvania,  127  U.  S.  678,  32  L.  Ed. 
253;  Minnesota  v.  Barber,  136  U.  S.  313, 
320,  34  L.  Ed.  455;  Lawton  v.  Steele,  152 
U.  S.  133,  137,  38  L.  Ed.  385;  Hennington 
V.  Georgia,  163  U.  S.  299,  303,  41  L.  Ed. 
166;  Plessy  v.  Ferguson,  163  U.  S.  537,  41 
L.  Ed.  256;  Scott  V.  Donald,  165  U.  S.  58, 
91,  41  L.  Ed.  632;  Holden  v.  Hardy,  169 
U.  S.  366,  42  L.  Ed.  780;  Lake  Shore,  etc., 
R.  Co.  V.  Ohio,  173  U.  S.  285,  43  L.  Ed. 
702;  Gundling  v,  Chicago,  177  U.  S.  183. 
44  ly.  Ed.  725;  Austin  v.  Tennessee,  179 
U.  S.  343,  45  L.  Ed.  224;  Wisconsin,  etc., 
R.  Co.  V.  Jacobson,  179  U.  S.  287,  45  L. 
Ed.  194;  Otis  v.  Parker.  187  U.  S.  606,  47 
L.  Ed.  323;  Atkin  v.  Kansas,  191  U.  S. 
207,  48  L.  Ed.  148;  Daly  v.  Elton,  195  U. 
S.  242,  49  L.  Ed.  177;  Dobbins  v.  Los 
Angeles,  195  U.  S.  223.  49  L.  Ed.  169; 
Jacobson  v.  Massachusetts,  197  U.  S.  11, 
49  L.  Ed.  643;  Chicago,  etc.,  R.  Co.  v. 
Drainage  Comm*rs,  200  U.  S.  561,  50  L 
Ed.  596.  See,  generally,  the  titles  CON- 
STITUTIONAL LAW,  vol.  4,  pp.  271, 
274,  361,  370,  372,  et  seq.  See  post,  "Regu- 
lations Must  Be  Reasonable  and  Bona 
Fide,  Having  Some  Substantial  Relation 
to  Ostensible  Object,  etc.,"  V,  E,  2,  c. 

26.  Where  vested:  as  between  the  leg- 
islature and  subordinate  agencies  of  the 
state;  delegation  of  powers. — ^Jacobson  v. 
Massachusetts.  197  U.  S.  11,  25,  49  L.  Ed. 
643.  See.  generally,  the  titles  CONSTI- 
TUTIONAL LAW,  vol.  4,  pp.  290,  291. 
366,  371;  HEALTH,  vol.  6,  pp.  683,  684. 

In  case  of  a  local  epidemic  of  smallpox 
the  power  to  determine  when  the  neces- 
sity for  the  compulsory  vaccination  of  all 
persons  in  that  locality  has  arisen  must  be 
lodged  somewhere  and  in  somebody.  Un- 
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bodies,  under  legislative  sanction,  may  exercise  the  power  to  prescribe  such  reg- 
ulations as  may  be  reasonable,  necessary  and  appropriate  for  the  protection  of 
the  public  health  and  comfort.^^  So  the  primary  control  of  public  service  cor- 
porations may  be  vested  in  a  board  of  commissioners.^® 

Delegation  to  Single  Officer,  Board  or  Tribnnal. — See  the  titles  Consti- 
TUTioNAi,  Law,  vol.  4,  pp.  290,  292,  368,  371 ;  Licenses,  vol.  7,  p.  886. 

m.    General  Nature  and  Extent  of  the  Police  Power. 

The  states  of  the  Union  have  the  right  to  control  all  of  their  purely  internal 
affairs,  and,  in  so  doing,  to  protect  the  property,  lives,  health,  morals  and  safety 
of  their  people,  and  to  suppress  crime  and  disorder  by  regulations  that  do  not 
interfere  with  the  execution  of  the  powers  of  the  general  government  or  vio- 
late rights  secured  by  the  constitution  of  the  United  States.^®  The  police  power 
of  the  states  is  not,  however,  limited  to  these  subjects  only.  The  power  of  the 
state,  by  appropriate  legislation,  to  provide  for  the  public  comfort  and  con- 
venience, and  to  promote  the  general  prosperity  and  welfare  of  its  inhabitants, 
stands  upon  the  same  ground  precisely  as  its  power  by  appropriate  legislation 
to  protect  the  public  health,  the  public  morals  and  the  public  safety,  and  whether 
l^slation  of  either  kind  is  inconsistent  with  any  power  granted  to  the  general 


der  such  circumstances  it  is  an  appropri- 
ate exercise  of  the  legislative  power  to 
refer  that  question,  in  the  first  instance,  to 
a  board  of  health,  composed  of  persons 
residing  in  the  locality  affected.  To  in- 
vest such  a  body  with  authority  over  such 
matters  is  not  an  unusual  nor  an  unrea- 
sonable or  arbitrary  requirement.  Jacob- 
son  V.  Massachusetts,  197  U.  S.  11,  27,  49 
L.  Ed.  643. 

27.  Same;  delegation  of  municipal  cor- 
porations.— California  Reduction  Co.  v. 
Sanitary  Reduction  Works,  199  U.  S.  306, 
318,  50  L.  Ed.  204,  followed  in  Gardner  v. 
Michigan,  199  U.  S.  325,  50  L.  Ed.  212. 
See,  also,  Yates  v.  Milwaukee,  10  Wall. 
497,  19  L.  Ed.  984;  Weber  v.  Board  of 
Harbor  Comm'rs,  18  Wall.  57,  21  L.  Ed. 
798;  Atlee  v.  Packet  Co.,  21  Wall.  389,  22 
L.  Ed.  619;  Prosser  v.  Northern  Pac.  Rail- 
road, 152  U.  S.  59,  64,  38  L.  Ed.  352;  Yesler 
V.  Washington,  etc.,  Comm'rs,  146  U.  S. 
646,  36  L.  Ed.  1119.  See  the  title 
HEALTH,  vol.  6,  pp.  683,  684.  And  see, 
generally,  the  title  CONSTITUTIONAL 
LAW,  vol.  4,  p.  289. 

88.  Same;  delegation  to  commissioners. 
—New  York,  etc.,  R.  Co.  v.  Bristol,  151  U. 
S.  556,  571,  38  L.  Ed.  269;  Connecticut,  etc., 
R.  Co.  V.  Woodruff.  153  U.  S.  6§9,  38  L. 
Ed.  869.  See,  generally,  the  titles  CAR- 
RIERS, vol.  3,  p.  629;  CONSTITU- 
TIONAL LAW,  vol.  4,  p.  290. 

Power  of  the  state  to  exercise  legisla- 
tive control  over  railroad  companies  in 
all  respects  necessary  to  protect  the  pub- 
lic against  danger,  injustice  and  oppres- 
sion may  be  exercised  through  boards  of 
commissioners.  New  York,  etc.,  R.  Co.  v. 
Bristol,  151  U.  S.  556,  571,  38  L.  Ed.  269; 
Connecticut,  etc.,  R.  Co.  v.  Woodruff,  153 
U.  S.  689,  38  L.  Ed.  869. 

1^.  General  nature  and  extent  of  the 
police  power* — Gibbons  v.  Ogden,  9 
Wheat  1.  203,  6  L.  Ed.  23;  New  York 
City  V.  Miln,  11  Pet.  102,  147,  9  L.  Ed.  648; 
License  Cases,  5  How.  504,  631,  12  L.  Ed. 


256;  Moore  v.  Illinois,  14  How.  13,  18,  14 
L.  Ed.  306;  New  York  v.  Dibble,  21  How. 
366,  370,  16  L.  Ed.  149;  Conway  v.  Tay- 
lor, 1  Black  603,  633,  17  L.  Ed.  191; 
Slaughter-House  Cases,  16  WalL  36,  62, 
21  L.  Ed.  394;  Railroad  Co.  v.  Fuller,  17 
Wall.  560,  568^  21  L.  Ed.  710;  Railroad  Co. 
V.  Husen,  95  U.  S.  465,  470,  24  L.  Ed.  527; 
Beer  Co.  v.  Massachusetts,  97  U.  S.  25, 
24  L.  Ed.  989;  Patterson  v.  Kentucky,  97 
U.  S.  501,  24  L.  Ed.  1115;  Stone  v.  Missis- 
sippi, 101  U.  S.  814,  818,  25  L.  Ed.  1079; 
Escanaba  Co.  v.  Chicago,  107  U.  S.  678, 
683,  27  L.  Ed.  442;  New  Orleans  Gas  Co. 
V.  Louisiana  Light  Co.,  115  U.  S.  650,661, 
29  L.  Ed.  516;  Mugler  v.  Kansas,  123  U. 
S.  623,  659,  31  L-  Ed.  205;  Kidd  v,  Pearson, 
128  U.  S.  1,  32  L.  Ed.  346;  In  re  Kemmler, 
136  U.  S.  436,  34  L.  Ed.  519;  Crowley  v. 
Christensen,  137  U.  S.  86,  34  L.  Ed.  620; 
In  re  Converse,  137  U.  S.  624,  34  L.  Ed. 
796;  In  re  Rahrer,  140  U.  S.  545,  556,  35 
L.  Ed.  572;  Lawton  v,  Steele,  152  U.  S. 
133,  38  L.  Ed.  385;  Plumley  v.  Massa- 
chusetts, 155  U.  S.  461,  478,  39  L.  Ed.  223; 
Missouri,  etc.,  R.  Co.  v.  Haber,  169  U.  S. 
613,  628,  42  L.  Ed.  878;  Wilson  v.  Isem- 
inger,  185  U.  5.  55,  61,  46  L.  Ed.  804; 
Cummings  v.  Chicago,  188  U.  S.  410,  427, 
47  L-  Ed.  525;  Jacobson  v.  Massachusetts, 
197  U.  S.  11,  25,  49  L.  Ed.  643;  Lochner 
V,  New  York,  198  U.  S.  45,  73,  49  L.  Ed. 
937;  Chicago,  etc.,  R.  Co.  v.  Drainage 
CommVs,  200  U.  S.  561,  592,  50  L.  Ed. 
596;  Bacon  v.  Walker,  204  U.  S.  311,  51 
L.  Ed.  499;  Bown  v.  Walling,  204  U.  S. 
320.  51  L.  Ed.  503. 

"Whatever  differences  of  opinion  may  ex- 
ist as  to  the  extent  and  boundaries  of  the 
police  power,  and  however  difficult  it  may 
be  to  render  a  satisfactory  definition  of  it, 
there  seems  to  be  no  doubt  that  it  does 
extend  to  the  protection  of  the  lives, 
health,  and  property  of  the  citizens,  and 
to  the  preservation  of  good  order  and  the 
public  morals."  Beer  Co.  v.  Massa- 
chusetts, 97  U.  S.  25,  33,  24  L.  Ed.  989. 
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government  is  to  be  determined  by  the  same  rules.^o  Indeed,  the  purposes  for 
which  the  police  power  may  be  invoked  are  almost  infinite,  and  the  power  to 
establish  police  regulations  reaches  everything  within  the  territorial  limits  of  the 
state  not  surrendered  to  the  general  government.^i 


30.  Same;  extends  to  promotion  of  pub- 
lic comfort,  convenience,  general  pros- 
perity and  welfare. — New  York  City  v, 
Miln,  11  Pet.  102,  9  L.  Ed.  648;  Oilman  v. 
Philadelphia,  3  Wall.  713,  729,  18  L,.  Ed. 
96;  Slaughter-House  Cases,  16  Wall.  36, 
62,  21  L.  Ed.  394;  Pound  v.  Turck,  95  U. 
S.  459,  464,  24  L.  Ed.  525;  Railroad  Co.  v. 
Husen,  95  U.  S.  465,  470,  24  L.  Ed.  527; 
Escanaba  Co.  v.  Chicago,  107  U.  S.  678, 
683,  27  L.  Ed.  442;  Western  Union  Tel. 
Co.  V.  Pendleton,  122  U.  S.  347,  359,  30  U 
Ed.  1187;  Lake  Shore,  etc.,  R.  Co.  v.  Ohio, 
173  U.  S.  285,  300,  43  L.  Ed.  702;  Lake 
Shore,  etc.,  R.  Co.  v.  Smith,  173  U.  S.  684, 
688,  43  L.  Ed.  858;  Wilson  v.  Iseminger,  185 
U.  S.  55,  61,  46  L.  Ed.  804;  Cummings  v. 
Chicago,  188  U.  S.  410,  427,  47  L.  Ed.  525; 
Chicago,  etc.,  R.  Co.  v.  Drainage  Comm'rs, 
200  U.  S.  561,  592,  50  L.  Ed.  596;  North- 
western Nat.  Life  Ins.  Co.  v.  Riggs,  203 
U.  S.  243,  253,  51  L.  Ed.  168;  Bacon  v. 
Walker,  204  U.  S.  311,  317,  51  L.  Ed.  499; 
Bown  V.  Walling,  204  U.  S.  320,  51  L.  Ed. 
503;  Western  Turf  Ass'n  v.  Greenberg, 
204  U.  S.  359,  363,  51   L.  Ed.  520. 

The  police  power  is  not  confined  to  the 
suppression  of  what  is  offensive,  disor- 
derly or  unsanitary.  It  extends  to  so 
dealing  with  the  conditions  which  exist  in 
the  state  as  to  bring  out  of  them  the 
greatest  welfare  of  its  people.  Bacon  v. 
Walker,  204  U.  S.  311,  318,  51  L.  Ed.  499; 
Bown  V.  Walling,  204  U.  S.  320,  51  L.  Ed. 
503. 

Each  state  possesses  powers  never  sur- 
rendered to  the  general  government; 
which  powers  the  state,  except  as  re- 
strained by  its  own  constitution  or  the 
constitution  of  the  United  States,  may 
exert  not  only  for  the  public  health,  the 
public  morals,  and  the  public  safety,  but 
for  the  general  or  common  good,  for  the 
well  being,  comfort  and  good  order  of 
the  people.  Western  Turf  Ass'n  v.  Green- 
berg, 204  U.  S.  359,  363,  51  L.  Ed.  520. 

It  is  not  only  the  right,  but  the  bounden 
and  solemn  duty  of  a  state,  to  advance  the 
safety,  happiness  and  prosperity  of  its 
people,  and  to  provide  for  its  general  wel- 
fare by  any  and  every  act  of  legislation 
which  it  may  deem  to  be  conducive  to 
these  ends,  where  the  power  over  the  par- 
ticular subject,  or  the  manner  of  its  ex- 
ercise, are  not  surrendered,  or  restrained 
by  the  constitution  of  the  United  States. 
New  York  City  v.  Miln,  11  Pet.  102,  9  L. 
Ed.  648. 

"It  may  be  that  such  legislation  is  not 
within  the  'police  power'  of  a  state  as 
those  words  have  been  sometimes,  al- 
though inaccurately,  used.  But  in  our 
opinion  the  power,  whether  called  police, 
governmental  or  legislative,  exists  in  each 
state,  by  appropriate  enactments  not  for- 


bidden by  its  own  constitution  or  by  the 
constitution  of  the  United  States,  to  rege- 
late the  relative  irights  and  duties  6f  all 
persons  and  corporations  within  its  juris- 
diction, and  therefore  to  provide  for  the 
public  convenience  and  the  public  good." 
Lake  Shore,  etc.  R.  Co.  v.  Ohio,  173  U.  S. 
285,  297,  43  L.   Ed.  702. 

31.  Same;  reaches  eveiTthing  not  sur- 
rendered to  federal  government. — Gibbons 
V.  Ogden,  9  Wheat.  1,  203,  6  L.  Ed.  23; 
New  York  City  v.  Miln,  11  Pet.  102,  147, 
9  L.  Ed.  648;  Groves  v.  Slaughter,  15  Pet. 
449,  505,  10  L.  Ed.  800;  Passenger  Cases, 
7  How.  283,  457,  12  L.  Ed.  702;  Conway 
V.  Taylor,  1  Black  603,  633,  17  L.  Ed.  191; 
Slaughter-House  Cases,  16  Wall.  36.  63,  21 
L.'Ed.  394;  Railroad  Co.  v.  Fuller,  17  Wall. 
560,  568,  21  L.  Ed.  710;  Railroad  Co.  v. 
Husen,  95  U.  S.  465,  470,  24  L.  Ed.  527; 
Patterson  v,  Kentucky,  97  U.  S.  501,  503, 
24  L.  Ed.  1115;  Escanaba  Co.  v.  Chicago, 
107  U.  S.  678,  683,  27  L.  Ed.  442;  Western 
Union  Tel.  Co.  v,  Pendleton,  122  U.  S. 
347,  359,  30  L.  Ed.  1187;  Mugler  v.  Kan- 
sas, 123  U.  S.  623,  659,  31  L.  Ed.  205;  Kidd 
V.  Pearson,  128  U.  S.  1,  32  L.  Ed.  346; 
In  re  Rahrer,  140  U.  S.  545,  556,  35  L. 
Ed.  572;  Crutcher  v.  Kentucky,  141  U.  S. 
47,  61,  35  L.  Ed.  649;  Louisville,  etc.,  R. 
Co.  V,  Kentucky,  161  U.  S.  677,  701,  40  L. 
Ed.  849;  Lake  Shore,  etc.,  R.  Co.  v.  Ohio, 
173  U.  S.  285,  297,  43  L.  Ed.  702;  Cum- 
mings V.  Chicago.  188  U.  S.  410,  427.  47 
L.  Ed.  525;  Jacobson  v.  Massachusetts, 
197  U.  S.  11,  25,  49  L.  Ed.  643;  North- 
western Nat.  Life  Ins.  Co.  v.  Riggs,  203 
U.   S.  243,  253.  51  L.  Ed.  16». 

Inspection  laws,  quarantine  laws,  and 
health  laws  of  every  description  as  well  as 
laws  for  regulating  the  internal  commerce 
of  the  state,  and  those  which  respect  turn- 
pike roads,  ferries,  etc.,  are  component 
parts  of  that  immense  mass  of  legislation 
which  controls  everything  within  the  ter- 
ritory of  a  state  not  surrendered  to  the 
general  government,  and  all  of  which  can 
be  most  advantageously  administered  by 
the  states  themselves.  No  direct  general 
power  over  these  objects  has  been  granted 
to  congress;  and  consequently  they  re- 
main subject  to  state  legrislation.  Slaugh- 
ter-House Cases,  16  Wall  36,  63,  21  L. 
Ed.  394,  approving  Gibbons  v.  Ogden,  9 
Wheat.  1.  203,  6  L.  Ed.  23;  New  York 
City  V.  Miln,  11  Pet.  102,  147,  9  L.  Ed. ,648; 
Passenger  Cases,  7  How.  283,  457,  12  L. 
Ed.  702;  Conway  v.  Taylor,  1  Black  603, 
633,  17  L.  Ed.  191;  Railroad  Co.  v.  Fuller. 
17  Wall.  560,  568,  21  L.  Ed.  710;  Railroad 
Co.  V.  Husen,  95  U.  S.  465,  471,  24  L.  Ed. 
527;  Patterson  v.  Kentucky,  97  U.  S.  501, 
503,  24  L.  Ed.   1115. 

"Undoubtedly,  under  the  reserve  pow- 
ers of  the  state,  which  are  designated  un- 
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Relative  Bights,  Conduct,  etc.,  of  Citizens. — Under  this  power  the  state 
may  regulate  the  relative  rights  and  duties  of  all  persons  and  corporations  within 
its  jurisdiction,  the  manner  in  which  its  citizens  shall  conduct  themselves  one 
toward  another,  and  the  manner  in  which  each  shall  use  his  property  when  such 
regulation  becomes  necessary  for  the  public  good.^^ 

No  Bights  Absolute. — In  short,  no  right  is  absolute.  No  person  has  an  ab- 
solute right  to  be  at  all  times  and  in  all  circumstances  wholly  freed  from  re- 
straint. The  maxim  that  no  one  shall  so  use  his  own  as  to  injure  another  is  of 
universal  and  pervading  application.  It  is  a  condition  upon  which  all  rights, 
both  of  person  and  of  property,  are  held.  Under  its  doctrine,  persons  and  prop- 
erty are  subject  to  all  kinds  of  restraints  and  burdens  in  order  to  secure  the  gen- 
eral comfort,  health  and  prosperity  of  the  state.  Even  liberty  itself,  the  great- 
est of  all  rights,  is  not  unrestricted  license  to  act  according  to  one's  own  will. 
It  is  only  freedom  from  restraint  under  conditions  essential  to  the  equal  enjoy- 
ment of  the  same  rights  by  others.    It  is  then  liberty  regulated  by  law.^^ 


der  that  somewhat  ambiguous  term  of 
police  powers,  regulations  may  be  pre- 
scribed by  the  state  for  the  good  order, 
peace  and  protection  of  the  community. 
The  subjects  upon  which  the  state  may  act 
are  almost  infinite,  yet  in  its  regulations 
with  respect  to  all  of  them  there  is  this 
necessary  limitation,  that  the  state  does 
not  thereby  encroach  upon  the  free  exer- 
cise of  the  power  vested  in  congress  by 
the  constitution."  Western  Union  Tel. 
Co.  V.  Pendleton,  122  U.  S.  347,  359,  30  L. 
Ed.  1187. 

"But  whilst  it  is  only  such  things  as  are 
clearly  injurious  to  the  lives  and  health 
of  the  people  that  are  placed  beyond  the 
protection  of  the  commercial  power  of 
congress,  yet  when  that  power,  or  some 
other  exclusive  power  of  the  federal  gov- 
ernment, is  not  in  question,  the  police 
power  of  the  state  extends  to  almost 
everything  within  its  borders;  to  the  sup- 
pression of  nuisances;  to  the  prohibition 
of  manufactures  deemed  injurious  to  the 
public  health;  to  the  prohibition  of  intoxi- 
cating drinks,  their  manufacture  or  sale; 
to  the  prohibition  of  lotteries,  gambling, 
horse  racing  or  anything  else  that  the  leg- 
islature may  deem  opposed  to  the  public 
'^^rclfare."  Crutcher  v.  Kentucky,  141  U. 
S.  47,  61,  35  L.  Ed.  649,  citing  Bartemeyer 
V.  Iowa,  18  WaU.  129,  21  L.  Ed.  929;  Beer 
Co.  V.  Massachusetts,  97  U.  S.  25,  24  L. 
Ed.  989;  Fertilizing  Co.  v,  Hyde  Park,  97 
U.  S.  659.  24  L.  Ed.  1036;  Stone  ?/.  Missis- 
sippi, 101  U.  S.  814,  25  L.  Ed.  1079;  Foster 
V.  Kansas,  102  U.  S.  201,  28  L.  Ed.  629; 
Mugler  V.  Kansas,  123  U.  S.  623,  31  L.  Ed. 
205;  Powell  v.  Pennsylvania,  127  U.  S.  678, 
32  L.  Ed.  253;  Kidd  v.  Pearson,  128  U.  S. 
1.  32  L.  Ed.  346;  Kimmish  v.  Ball,  129  U. 
S.  217.  32  L.  Ed.  695. 

Under  the  police  power  the  authority  of 
the  state  extends  to  the  right  to  enact  all 
laws  that  relate  to  matters  completely 
within  its  territory  and  which  do  not  by 
their  necessary  operation  affect  the  peo- 
ple of  the  other  states.  Jacobson  v,  Mas- 
sachusetts, 197  U.  S.  11,  25,  49  L.  Ed.  643, 
reaffirmed  in  Cantwell  v.  Missouri,  199  U. 
S.  602,  50  L.  Ed.  329;  Moeschcn  v.  Tene- 


ment  House  Department,  203   U.   S.   583, 
51   L.   Ed.   328. 

82.  May  regulate  relative  rights,  con- 
duct, etc.,  of  citizens. — Munn  v,  Illinois, 
94  U.  S.  113,  24  L.  Ed.  77;  Railroad  Co. 
V.  Husen,  95  U.  S.  465,  470,  24  L.  Ed.  527; 
Patterson  v.  Kentucky,  97  U.  S.  501,  504, 
24  L.  Ed.  1115;  Budd  v.  New  York,  143  U. 
S.  517,  535,  36  L.  Ed.  247;  Lake  Shore, 
etc.,  R.  Co.  V.  Ohio,  173  U.  S.  285,  297,  43 
L.  Ed.  702;  Northwestern  Nat.  Life  Ins. 
Co.  V.  Riggs,  203  U.  S.  243,  253,  51  L.  Ed. 
168.  See,  also,  the  titles  DUE  PROCESS 
OF  LAW,  vol.  6,  pp.  609,  610,  611; 
NAVIGABLE  WATERS,  vol.  8,  p.  863. 

83.  No  rights  absolute;  no  one  to  souse 
his  own  as  to  injure  another;  liberty  not 
license. — License  Cases,  6  How.  504,  631, 
12  L.  Ed.  256;  Slaughter-House  Cases,  16 
Wall.  36,  62,  21  L.  Ed.  394;  Munn  v.  Illi- 
nois, 94  U.  S.  113,  124,  24  L.  Ed.  77;  Rail- 
road Co.  V.  Husen,  95  U.  S.  465,  470,  24 
•L.  Ed.  587;  Patterson  v.  Kentucky,  97  U. 
S.  501,  504,  24  L.  Ed.  1115;  Beer  Co.  v. 
Massachusetts,  97  U.  S.  25,  32,  24  L.  Ed. 
989;  Fertilizing  Co.  v.  Hyde  Park,  97  U. 
S.  659,  24  L.  Ed.  1036;  New  Orleans  Gas 
Co.  V.  Louisiana  Light  Co.,  115  U.  S.  650, 
672,  29  L.  Ed.  516;  New  Orleans  Water- 
works Co.  V.  Rivers,  115  U.  S.  674,  29  L. 
Ed.  525;  Louisville  Gas  Co.  v.  Citizens' 
Gas  Co.,  115  U.  S.  683,  29  L.  Ed.  510; 
Mugler  V.  Kansas,  123  U.  S.  623,  31  L.  Ed. 
205;  In  re  Kemmler,  136  U.  S.  436,  34  L. 
Ed.  519;  Crowley  v.  Christensen,  137  U. 
S.  86,  34  L.  Ed.  620;  In  re  Converse,  137 
U.  S.  624,  34  L.  Ed.  796;  In  re  Rahrer,  140 
U.  S.  545,  554,  35  L.  Ed.  572;  Plumley  v. 
Massachusetts,  156  U.  S.  461,  478,  39  L. 
Ed.  223;  Chicago,  etc.,  R.  Co.  v,  Chicago, 
166  U.  S.  226,  252,  41  L.  Ed.  979;  Missouri, 
etc.,  R.  Co.  V.  Haber,  169  U.  S.  613,  42  L. 
Ed.  878;  Orient  Ins.  Co.  v.  Daggs,  172  U. 
S.  557,  566,  43  L.  Ed.  552;  Gundling  v, 
Chicago,  177  U.  S.  183,  188,  44  L.  Ed.  725; 
Wilson  V.  Iseminger,  185  U.  S.  55,  61,  46 
L.  Ed.  804;  Jacobson  v.  Massachusetts,  197 
U.  S.  11,  26,  49  L.  Ed.  643;  Lochtter  v. 
New  York,  198  U.  S.  45,  53,  49  L.  Ed.  937; 
California  Reduction  Co.  v.  Sanitary  Re- 
duction Works,  199  U.  S.  306,  318,  60  L. 
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As  Broad  as  the  Taxing  Power. — The  police  power  of  a  state  is  as  broad 
and  plenary  as  its  taxing  power;  and  property  within  the  state  is  subject  to  the 
operations  of  the  former  so  long  as  it  is  within  the  regulating  restrictions  of  the 
latter.** 

IV.   Persons  Subject  to  the  Police  Power. 

The  police  power  extends  to  every  person,  natural  and  artificial,  within  the 
territory  of  the  state,  whether  citizen  or  aliens,^^  except  foreign  ministers  and 
other  diplomatic  functionaries,  and  even  they  are  bound  to  observe  municipal 
regulations  of  police,  though  not  liable  to  its  penalties.*® 

V.  Constitutional  Limitations  npon  the  Police  Power. 
A.  Oenerally  as  to  the  Supremacy  of  the  Federal  Constitution  and 
Laws. — ^As  the  constitution  of  the  United  States  and  the  laws  of  congress  en- 
acted in  pursuance  thereof  are  the  supreme  law  of  the  land,  anything  in  the 
constitution  or  statutes  of  the  states  to  the  contrary,  notwithstanding,  no  right 
granted  or  secured  by  the  constitution  can  be  impaired  or  destroyed  by  state 
enactment,  whatever  may  be  the  source  from  which  the  power  to  pass  such  en- 
actment may  have  been  derived.  While,  therefore,  the  police  power  has  been 
reserved  to  the  states  in  its  broadest  sense,  constitutional  objections  to  state 
laws  cannot  be  disposed  of  by  saying  that  the  law  was  enacted  in  the  exercise 


Ed.  204;  Gardner  v.  Michigan,  199  U.  S. 
325,  50  L.  Ed.  212.  See,  also,  the  title 
DUE  PROCESS  OF  LAW,  vol.  5,  pp. 
555,  557. 

The  police  power  extends,  at  least,  to 
the  protection  of  the  lives,  the  health,  and 
the  property  of  the  community  against  the 
injurious  exercise  by  any  citizen  of  his 
own  rights.  Patterson  v.  Kentucky,  97 
U.  S.  501,  504,  24  L.  Ed.  1115.  n 

"Without  attempting  to  define  what  are 
the  peculiar,  subjects  or  limits  of  this 
power,  it  may  safely  be  affirmed  that 
«very  law  for  the  restraint  and  punish- 
ment of  crime,  for  the  preservation  of 
public  peace,  health,  and  morals,  must 
come  within  this  category.  As  subjects 
of  legislation,  they  are  from  their  very 
nature  of  primary  importance;  they  lie  at 
the  foundation  of  social  existence;  they 
are  for  the  protection  of  life  and  liberty, 
and  necessarily  compel  all  laws  on  sub- 
jects of  secondary  importance,  which  re- 
late only  to  property,  convenience,  or  lux- 
ury, to  recede,  when  they  come  in  con- 
flict or  collision,  'salus  populi  suprema 
lex.'  If  a  right  to  control  these  subjects 
be  'complete,  unqualified,  and  exclusive*  in 
the  state  legislatures,  no  regulations  of 
secondary  importance  can  supersede  or 
restrain  their  operations  on  any  ground 
of  prerogative  or  supremacy.  The  exi- 
gencies of  the  social  compact  require  that 
such  laws  be  executed  before  and  above 
all  others."  (Opinion  of  Grier,  J.)  Li- 
cense Cases,  5  How.  504,  631,  12  L.  Ed. 
256. 

One's  constitutional  rights  of  liberty  or 
of  property  are  best  secured  in  our  gov- 
ernment by  the  observance  upon  the 
part  of  all  of  such  regulations  as  are  es- 
tablished by  competent  authority  to  pro- 
mote the  common  good.  No  one  may 
rightfully  do  that  which  the  lawmaking 
power,  upon  reasonable  grounds,  declares 


to  be  prejudicial  to  the  general  welfare. 
Mugler  V.  Kanses,  123  U.  S.  623,  663,  31 
L.  Ed.  205. 

"Under  these  laws,  personal  rights, 
rights  of  property,  and  freedom  of  action, 
may  be  directly  affected,  and  men  may 
be  fined,  imprisoned  and  restrained,  and 
property  taken,  converted  and  sold  away 
from  its  owner."  Wilson  v.  Iseminger, 
185  U.  S.  55,  61,  46   L.   Ed.   804. 

"The  liberty  secured  by  the  fourteenth 
amendment,  this  court  has  said,  consists, 
in  part,  in  the  right  of  a  person  *to  live 
and  work  where  he  will,'  Allgeyer  v, 
Louisiana,  165  U.  S.  578,  41  L.  Ed.  832,  and 
yet  he  may  be  compelled  by  force  if  need 
be,  against  his  will  and  without  Vegard  to 
his  personal  wishes  or  his  pecuniary  in- 
terests or  even  his  religious  or  political 
convictions,,  to  take  his  place  in  the  ranks 
of  the  army  of  his  countr)r,  and  risk  the 
chance  of  being  shot  down  in  its  defense." 
Jacobson  v.  Massachusetts,  197  U.  S.  11, 
29,  49  L.   Ed.  643. 

34.  As  broad  as  the  taxing  power. — 
Kidd  V,  ^Pearson,  128  U.  S.  1,  26,  32  L* 
Ed.  346. 

85.  Persons  subject  to  police  power. — 
Passenger  Cases,  7  How.  283,  423,  12  L^ 
Ed.  702;  Soon  Hing  v,  Crowley,  113  U.  S. 
703,  28  L.  Ed.  1145;  New  Orieans  Gas  Co. 
V.  Louisiana  Light  Co.,  115  U.  S.  650,  672, 
29  L.  Ed.  516;  New  Orleans  Waterworks 
Co.  V.  Rivers,  115  U.  S.  674,  29  L.  Ed.  525; 
Louisville  Gas  Co.  v.  Citizens'  Gas  Co., 
115  U.  S.  ©83,  29  L.  Ed.  510;  Mugler  v. 
Kansas,  123  U.  S.  623,  31  L.  Ed.  205; 
Powell  V.  Pennsylvania,  127  U.  S.  678,  32 
L.  Ed.  253;  Dent  v.  West  Virginia.  129  U. 
S.  114,  32  L.  Ed.  623;  Minneapolis,  etc.,  R. 
Co.  V.  Beckwith,  129  U.  S.  26,  32- L.  Ed. 
585. 

36.  Forei^  ministers  and  other  diplo- 
matic functionaries. — Passenger  Cases,  7 
How.  283,  423,  12  L.  Ed.  702.     See,  gen- 
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of  the  police  powers  of  the  state;  on  the  contrary,  the  police  power  of  the  states 
must  yield  to  the  constitution  and  laws  of  the  United  States,  and  the  nullity  of 
any  act  inconsistent  therewith,  even  though  it  be  an  undisputed  exercise  of  the 
police  power,  is  produced  by  the  declaration  that  this  constitution  and  the  laws 
of  the  United'  States  made  in  pursuance  thereof  shall  be  the  supreme  law  of  the 
land.»7 

Doctrine  Applies  to  Municipal  Oorporations. — This  doctrine  applies,  of 
course,  to  any  regulation  adopted  by  a  municipal  corporation  or  other  local  gov- 
ernmental agency  acting  under  the  sanction  of  state  legislation.^^ 

Conflict  Mnst  Be  Plain  and  Palpable. — The  judiciary  of  the  United  States 
should  not  strike  down  a  legislative  enactment  of  a  state — especially  if  it  has  di- 
rect connection  with  the  social  order,  the  health,  and  the  morals  of  its  people — 
unless  such  legislation  plainly  5»jid  palpably  violates  some  right  granted  or  secured 
by  the  national  constitution  or  encroaches  upon  the  authority  delegated  to  the 
United  States  for  the  attainment  of  objects  of  national  concern.^® 

B.  Encroachment  upon  the  Powers  of  Congress. — See  ante,  ''Of  the 
United  States,"  II,  A,  5,  a,  (2). 

C.  As  Restricted  by  the  Interstate  Commerce  Clause  of  the  Constitu- 
tion— 1.  Generally. — ^The  authority  of  the  state  to  make  regulations  of  com- 
merce is  as  absolute  as  its  power  to  pass  health  laws,  except  in  so  far  as  it  has 


crally,  the  titles  AMBASSADORS  AND 
CONSULS,  vol.  1,  pp.  276,  277;  INTER- 
NATIONAL LAW.  vol.  7,  p.  245. 

87.  Constitutional  limitations;  general 
supremacy  of  federal  constitution  and 
laws^— McCulloch  v.  Maryland,  4  Wheat. 
316,  4  L.  Ed.  579;  Gibbons  v.  Ogden,  9 
Wheat  1,  210,  6  L.  Ed.  23;  Weston  v, 
Charleston,  2  Pet.  449,  7  L.  Ed.  481;  Groves 
V.  Slaughter,  15  Pet.  449,  505,  10  L-  Ed. 
800;  Pollard  v.  Hagan,  3  How.  212,  230,  11 
L.  Ed.  565;  Passenger  Cases,  7  How.  283, 
408,  12  L.   Ed.  702;  Sinnot  v,  Davenport, 

22  How.  227,  243,  16  L.  Ed.  243;  Railroad 
Co.  V.  Peniston,  18  Wall.  5,  34,  21  L.  Ed. 
787;  Henderson  v.  Mayor,   92  U.   S.  259, 

23  L  Ed.  54^;  Chy  Lung  v.  Freeman,  92 
U.  S.  275.  23  L.  Ed.  550;  Railroad  Co.  v. 
Huscn,  95  U.  S.  465,  24  L.  Ed.  527;  Glou- 
cester Ferry  Co.  v.  Pennsylvania,  114  U. 
S.  196,  215,  29  L.  Ed.  158;  New  Orleans 
Gas  Co.  V.  Louisiana  Light  Co.,  115  U.  S. 
650,  29  L.  Ed.  516;  Walling  v.  Michigan, 
116  U.  S.  446,  459.  29  L.  Ed.  691;  Mor- 
gan's Steamship  Co.  v.  Louisiana  Board 
of  Health,  118  U.  S.  455,  464,  30  L.  Ed. 
237;  Yick  Wo  v.  Hopkins,  118  U.  S.  356, 

30  L.  Ed.  220;  Mugler  v.  Kansas,  123  U. 
S.  623,  663,  31  L.  Ed.  205;  Bowman  v. 
Chicago,  etc.,  R.  Co.,  125  U.  S.  465,  492, 

31  L.  Ed.  700;  Powell  v.  Pennsylvania,  127 
U.  S.  678,  686,32  L.  Ed.  253;  Kidd  v.  Pear- 
son, 128  U.  S.  1,  32  L.  Ed.  346;  Minnesota 
V,  Barber,  136  U.  S.  313,  322,  34  L.  Ed.  455; 
Brimmer  v.  Rebman,  138  U.  S.  78,  80,  34 
L.  Ed.  862;  Voight  v.  Wright,  141  U.  S. 
62,  66,  35  L.  Ed.  638;  Crutcher  v.  Ken- 
tucky, 141  U.  S.  47,  59,  35  L.  Ed.  649; 
Brennan  v.  Titusville,  153  U.  S.  289,  299, 
38  L.  Ed.  719;  Plumley  v.  Massachusetts, 
155  U.  S.  461,  471,  39  L.  Ed.  223;  Gulf, 
etc.,  R.  Co.  V.  Hefley,  158  U.  S.  98,  39  L. 
Ed.  910;  Western  Union  Tel.  Co.  v.  James, 
162  U.  S.  650,  653,  40  L.  Ed.  1105;  Missouri, 
etc.,  R.  Co.  V,  Haber,  169  U.  S.  613,  626,  42 


L.  Ed.  878;  Lake  Shore,  etc.,  R.  Co.  v. 
Smith,  173  U.  S.  684,  689,  43  L.  Ed.  858; 
Lake  Shore,  etc.,  R.  Co.  v.  Ohio,  173  U. 
S.  285,  297,  43  L.  Ed.  702;  UHote  v.  New 
Orleans,  177  U.  S.  587,  596,  44  L.  Ed.  899; 
Connolly  v.  Union  Sewer  Pipe  Co.,  184 
U.  S.  540,  558,  46  L.  Ed.  679;  Compagnie 
^rancaise  v.  Louisiana  State  Board  of 
Health,  186  U.  S.  380.  388,  46  L.  Ed.  1209; 
Reid  V.  Colorado,  187  U.  S.  137,  151,  47 
L.  Ed.  108;  Northern  Securities  Co.  v. 
United  States,  193  U.  S.  197,  48  L.  Ed. 
679;  Dobbins  v.  Los  Angeles,  195  U.  S. 
223,  236,  49  L.  Ed.  169;  Daly  v.  Elton,  195 
U.  S.  242,  49  L.  Ed.  177;  Central  of  Geor- 
gia R.  Co.  V.  Murphey,  196  U.  S.  194,  206, 
49  L.  Ed.  444;  Jacobson  v,  Massachusetts, 
197  U.  S.  11,  25,  49  L.  Ed.  643;  Matter  of 
Heff,  197  U.  S.  488,  505,  49  L.  Ed.  848; 
South  Carolina  v.  United  States,  199  U. 
S.  437,  50  L.  Ed.  261;  Gardner  v.  Michigan, 
199  U.  S.  325,  50  L.  Ed.  212;  California 
Reduction  Co.  v.  Sanitary  Reduction 
Works,  199  U.  S.  306,  318,  50  L.  Ed.  204; 
Western  Turf  Ass'n  v.  Greenberg,  204  U. 
S.  359,  363,  51  L.  Ed.  520. 

The  police  power  of  the  state  cannot 
draw  within  its  jurisdiction  objects  which 
lie  beyond  it.  It  meets  the  commercial 
power  of  the  Union  in  dealing  with  sub- 
jects under  the  protection  of  that  power, 
yet  it  can  only  be  exerted  under  peculiar 
emergencies  and  to  a  limited  extent.  In 
guarding  the  safety,  the  health,  and  morals 
of  its  citizens,  a  state  is  restricted  to  ap- 
propriate and  constitutional  means.  (Opin- 
ion of  McLean,  J.)  Passenger  Cases,  7 
How.  283,  408,  12  L.  Ed.  702. 

88.  Same;  doctrine  applies  to  municipcd 
corporations. — ^Jacobson  v.  Massachusetts, 
197  U.  S.  11,  25,  49  L.  Ed.  643. 

39.  Conflict  must  be  plain. — Plumley  v, 
Massachusetts,  155  U.  S.  461,  479,  39  L. 
Ed.  223.  See  ante,  "Conflict  Must  Be  Ac- 
tual; Presumption  as  to  Intention  of  Con- 
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been  restricted  by  the  constitution  of  the  United  States.*^  The  only  question  then 
is,  to  what  trade  or  commerce  the  grant  to  the  general  government  extends,  and 
to  what  extent  have  the  powers  of  the  state  been  restricted  thereby.*^ 

Police  Power  Not  Surrendered. — Generally  speaking,  it  may  be  said  that  the 
grant  to  congress  of  authority  to  regulate  foreign  and  interstate  Commerce  does 
not  involve  a  surrender  of  the  police  power  of  the  states.*  * 

Distinct  Powers ;  Must  Stand  Together. — ^The  sources  and  objects  of  these 
powers  are  exclusive,  distinct,  and  independent,  and  are  essential  to  both  gov- 
ernments. They  must  stand  together,  and  neither  can  be  so  exercised  as  to  ma- 
terially affect  the  other.'*^ 

Here  Is  the  Limit. — Here  is  the  limit  between  the  sovereign  power  of  the 
state  and  the  federal  power.  That  is  to  say,  that  which  does  not  belong  to  com- 
merce is  within  the  jurisdiction  of  the  police  power  of  the  state ;  and  that  which 
does  belong  to  commerce  is  within  the  jurisdiction  of  the  United  States.**    When- 


gress,"  II,  A,  5,  b,  (3).  See,  also,  the  title 
CONSTITUTIONAL  LAW,  vol.  4,  p.  218. 

40.  Police  power  as  restricted  by  tlie 
interstate  commerce  clause. — United  States 
V.  Bevans,  3  Wheat.  336,  389,  4  L.  Ed.  404; 
New  York  City  v.  Miln,  11  Pet.  102,  153d, 
9  L.  Ed.  648;.  License  Cases,  5  How.  504, 
583,   12  L.   Ed.  256. 

Generally,  as  to  the  division  of  powers, 
conflict  of  jurisdiction,  etc.,.  of  the  state 
and  national  governments  with  respect  to 
foreign  and  interstate  commerce,  see  the 
titles  CONSTITUTIONAL  LAW,  vol.  4, 
p.  179;  INTERSTATE  AND  FOREIGN 
COMMERCE,  vol.  7,  pp.  311,  321,  345, 
350,   et  seq. 

41.  Same.— New  York  City  v.  Miln,  11 
Pet.  102,  153d,  9  L.  Ed.  648. 

42.  Same;  police  power  not  surrendered. 
—New  York  City  v.  Miln,  11  Pet.  102, 
153n,  9  L.  Ed.  648;  License  Cases,  5  How. 
604,  12  L.  Ed.  256;  Passenger  Cases,  7 
How.  283,  12  L.  Ed.  702;  Gilman  v.  Phila- 
delphia, 3  Wall.  713,  18  L.  Ed.  96;  Ex 
parte  McNiel,  13  Wall.  236,  20  L.  Ed.  624; 
Sherlock  v.  Ailing,  93  U.  S.  99,  23  L.  Ed. 
819;  Foster  v.  Master,  etc.,  of  New  Or- 
leans, 94  U.  S.  246,  24  L.  Ed.  122;  Rail- 
road Co.  V.  Husen,  95  U.  S.  465,  24  L.  Ed. 
527;  Patterson  v.  Kentucky,  97  U.  S.  501, 
24  L.  Ed.  1115;  Gloucester  Ferry  Co.  v. 
Pennsylvania,  114  U.  S.  196,  29  L.  Ed.  158; 
New  Orleans  Gas  Co.  v.  Louisiana  Light 
Co.,  115  U.  S.  650,  29  L.  Ed.  516;  Walling 
V.  Michigan,  116  U.  S.  446,  29  L.  Ed,  691; 
Minnesota  v.  Barber,  136  U.  S.  313,  34  L. 
Ed.  455;  Brimmer  v.  Rcbman,  138  U.  S. 
78,  34  L.  Ed.  862;  Voight  v.  Wright,  141 
U.  S.  62,  35  L.  Ed.  638;  Plumley  v.  Massa- 
chusetts, 155  U.  S.  461,  39  L.  Ed.  223;  New 
York,  etc.,  R.  Co.  v.  New  York,  165  U.  S. 
628,  41  L.  Ed.  853.  See,  generally,  the 
title  INTERSTATE  AND  FOREIGN 
COMMERCE,  vol.  7,  p.  350. 

"While  the  laws  of  the  states  must 
yield  to  acts  of  congress  passed  in  execu- 
tion of  the  powers  conferred  upon  it  by 
the  constitution.  Gibbons  v.  Ogden,  9 
Wheat.  1,  211,  6  L.  Ed.  23,  the  mere  grant 
to  congress  of  the  power  to  regulate  com- 
merce with  foreign  nations  and  among  the 
states  did  not,  of  itself  and  without  legis- 


lation by  congress,  impair  the  authority 
of  the  states  to  establish  such  reasonable 
regulations  as  were  appropriate  for  the 
protection  of  the  health,  the  lives  and  the 
safety  of  their  people."  New  York,  etc., 
R.  Co.  V.  New  York,  165  U.  S.  628,  631, 
41  L.  Ed.  853. 

"This  court  has  never  hesitated,  by  the 
most  rigid  rules  of  construction,  to  guard 
the  commercial  power  of  congress  against 
encroachment  in  the  form  or  under  the 
guise  of  state  regulation,  established  for 
the  purpose  and  with  the  effect  of  destroy- 
ing or  impairing  rights  secured  by  the 
constitution.  It  has,  nevertheless,  with 
marked  distinctness  and  uniformity,  rec- 
ognized the  necessity,  growing  out  of  the 
fundamental  conditions  of  civil  society,  of 
upholding  state  police  regulations  which 
were  enacted  in  good  faith,  and  had  appro- 
priate and  direct  connection  with  that  pro« 
tection  to  life,  health,  and  property,  which 
each  state  owes  to  her  citizens."  Patter- 
son V.  Kentucky,  97  U.  S.  501,  506,  24  L 
Ed.  1115. 

"This  court  has  held  that  it  does  not 
extend  to  the  internal  commerce  of  a 
state,  to  its  system  of  police,  to  the  sub- 
jects of  inspection,  quarantine,  health, 
roads,  ferries,  etc.,  which  is  a  direct  nega- 
tion of  any  power  in  congress.  They  have 
also  held,  that,  'consequently,  they  remain 
subject  to  state  legislation,'  which  is  a 
direct  affirmation  that  those  subjects  are 
within  the  powers  reserved,  and  not  those 
granted  or  prohibited."  (Opinion  of  Bald- 
win, J.)  New  York  City  v.  Miln,  11  Pet 
102,  153d,  9  L.  Ed.  648. 

It  was  not  intended  by  the  grant  to  con- 
gress to  regulate  interstate  commerce  to 
supersede  or  interfere  with  the  power  of 
the  states  to  establish  police  regulations 
for  the  better  protection  and  enjoyment 
of  property.  Gloucester  Ferry  Co,  r. 
Pennsylvania,  114  U.  S.  196,  215,  29  L 
Ed.  158. 

48.  Distinct  powers;  must  stand  to- 
getfaer.^License  Cases,  5  How.  504,  592, 
12  L.  Ed.  256. 

44.  Here  is  the  Imiit.— Gibbons  v.  Og- 
den, 9  Wheat.  1,  1S9,  210,  6  L.  Ed.  23; 
Brown  r.  Maryland,  12  Wheat.  419,  448,  6 


Digitized  by 


Google 


POLICE  POWER, 


489 


ever  a  thing,  from  character  or  condition,  is  of  a  description  to  be  regulated  by 
that  power  in  the  state,  then  the  regulation  may  be  made  by  the  state,  and  congress 
cannot  interfere.  But  this  must  always  depend  on  the  facts,  subject  to  legal  as- 
certainment, so  that  the  injured  may  have  redress.** 

When  the  Commercial  Power  Ceases. — The  commercial  power  of  congress 
ceases  when  the  foreign  product  becomes  commingled  with  the  other  property  in 
the  state;  at  this  point  the  local  law  attaches  and  regulates  it  as  it  does  other 
property.*®  Likewise,  the  commercial  power  ceases  and  the  police  power  of  the 
state  attaches  when  the  vessel  reaches  that  point  in  its  voyage  at  which  it  must 
submit  to  the  inspection,  quarantine,  and  health  laws  of  the  state.*^ 

2.  Exclusion  of  Dangerous  and  Infkcted  Articles,  Diseased  Persons 
AND  Animals,  Paupers,  Criminals,  etc. — In  granting  the  commercial  power  to 
congress  the  states  did  not  part  with  that  power  of  self-preservation  which  must 
be  inherent  in  every  organized  community.  There  are  undoubtedly  many  things 
which  in  their  nature  are  so  deleterious  or  injurious  to  the  lives,  health  and  mor- 
als of  the  people  as  to  lose  all  benefit  of  protection  as  articles  of  interstate  com- 
merce, or  to  be  able  to  claim  it  only  in  a  modified  way.  Such  things  are  prop- 
erly subject  to  the  police  power  of  the  states,  and  they  may  guard  against  the  in- 
troduction of  anything  which  may  corrupt  the  morals  or  endanger  the  health  or 
lives  of  their  citizens.*®  Under  this  power  a  state  may  exclude  from  its  limits,  or 
prohibit  the  sale  therein,  dangerous,  infected,  impure,  unwholesome  and  adul- 
terated articles,-*^  literature  and  pictures  of  obscene  or  immoral  tendency;*'^ 
lottery  tickets,  gambling  apparatus,  and  articles  designed  or  intended  to  be  used  in 
violation  of  law;*^^  diseased  persons  and  animals  ;52  ^^d  paupers,  criminals,  luna- 


L.  Ed.  678-  License  Cases,  5  How.  504, 
599,  12  L.  Ed.  256;  County  of  Mobile  v, 
Kimball,  102  U.  S.  691,  26  L.  Ed.  238;  Bow- 
man V.  Chicago,  etc.,  R.  Co.,  125  U.  S.  465, 
31  L-  Ed.  700;  Leisy  v.  Hardin,  135  U.  S. 
100.  34  L.  Ed.  128;  In  re  Rahrer,  140  U. 
S.  545,  35  L.  Ed.  572;  United  States  v. 
Knight  Co.,  156  U.  S.  1,  39  L.  Ed.  325. 

45.  Same. — License  Cases,  5  How.  504, 
12  L  Ed.  256. 

46.  When  commercial  power  ceases. — 
Brown  v.  Maryland,  12  Wheat.  419,  437, 
6  L.  Ed.  678;  License  Cases,  5  How.  504, 
592.  12  L.  Ed.  256.  See,  generally,  the  title 
INTERSTATE  AND  FOREIGN  COM- 
MERCE, vol.  7,  pp.  297,  298. 

47.  Same.— New  York  City  v.  Miln,  11 
Pet.  102,  153e,  9  L.  Ed.  648. 

48.  Elxclusion  of  dangerous  and  infected 
articles,  diseased  persons  and  animals, 
paupers,  criminals,  etc. — Brown  v.  Mary- 
land, 12  Wheat.  419,  443,  6  L.  Ed.  678; 
License  Cases,  5  How.  504,  576,  12  L.  Ed. 
256;  Passenger  Cases,  7  How.  283,  400,  12 
L.  Ed.  702;  Crutcher  v.  Kentucky,  141  U. 
S.  47,  35  L.  Ed.  649;  PUimley  v,  Massa- 
chusetts, 155  U.  S.  461,  39  L.  Ed.  223; 
Rcid  V.  Colorado,  187  U.  S.  137.  47  L.  Ed. 
108.  See,  generally,  the  titles  ANIMALS, 
vol.  1,  pp.  324,  326,  et  seq.;  INTERSTATE 
AND  FOREIGN  LAWS,  vol.  7,  pp.  353, 
360,  363,   405,  408. 

48.  Dangerous^  infected  and  impure  ar- 
ticles^—Brown  V,  Maryland,  12  Wheat.  419, 

6  L  Ed.  678;  New  York  City  v,  Miln,  11 
Pet.  102,  9  L.  Ed.  648;  License  Cases,  5 
How.  504,  12  L.  Ed.  256;  Passenger  Cases, 

7  How.  283,  12  L.  Ed.  702;  Oilman  v.  Phil- 
adelphia, 3  Wall.  713,  1«  L.  Ed.  96;  Rail- 
road Co.  V.  Husen,  95  U.  S.  465,  24  L.  Ed. 


527;  Patterson  v.  Kentucky,  97  U.  S.  501, 
24  L.  Ed.  1115;  Guy  v.  Baltimore,  100  U. 
S.  434,  25  L.  Ed.  743;  Plumley  v.  Massa- 
chusetts, 155  U.  S.  461,  39  L.  Ed.  223;  Mis- 
souri, etc.,  R.  Co.  V,  Haber,  X69  U.  S.  613, 
42  L.  Ed.  878;  Rasmussen  v.  Idaho,  181  U. 
S.  198,  45  L.  Ed.  820;  Reid  v.  Colorado, 
187  U.  S.  137,  47  L.  Ed.  108.  See,  gen- 
erally, the  title  INTERSTATE  AND 
FOREIGN  COMMERCE,  vol.  7,  p.  361, 
et  seq.,  398. 

Gunpowder. — From  the  explosive  na- 
ture ot  gunpowder  a  city  may  exclude  it. 
This  is  an  article  of  commerce,  and  is  not 
known  to  carry  infectious  disease;  yet,  to 
guard  against  a  contingent  injury  a  city 
may  prohibit  its  introduction.  License 
Cases,  5  How.  504,  12  L.  Ed.  256;  New 
York  City  v.  Miln,  11  Pet.  102,  9  L.  Ed. 
648;  Brown  v,  Maryland,  12  Wheat.  419, 
6  L.   Ed.  678. 

The  power  to  direct  the  removal  of 
gunpowder  is  a  branch  of  the  police 
power  which  unquestionably  remains,  and 
ought  to  remain  with  the  states.  Marshall, 
C.  J.,  delivering  the  opinion  in  Brown  v. 
Maryland,  12  Wheat.  419,  443,  6  L.  Ed. 
678. 

60.  Obscene  literature,  pictures,  etc. — 
License  Cases,  5  How.  504,  628,  12  L.  Ed. 
256. 

51.  Lottery  tickets,  gambling  apparatus, 
etc. — License  Cases,  5  How.  504,  628,  12 
L.  Ed.  256. 

5d.  Diseased  persons  and  animals. — 
New  York  City  v.  Miln,  11  Pet.  102,  9  L 
Ed.  648;  Licerfse  Cases,  5  How.  504,  12 
L.  Ed.  256;  Passenger  Cases,  7  How.  283, 
12  L.  Ed.  702;  Railroad  Co.  v,  Husen,  95 
U.  S.  465,  24  L.  Ed.  527;  Patterson  v,  Ken- 
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tics,  and  all  other  persons  who  are  liable  to  become  a  public  charge,  or  whose 
presence  may  be  dangerous  to  the  peace,  good  order  and  welfare  of  society .^^ 

Limitation  of  Doctrine. — It  does  not  follow,  however,  that  everything  which 
the  legislature  of  a  state  may  deem  essential  for  the  good  order  of  society  and  the 
well  being  of  its  citizens  can  be  set  up  against  the  exclusive  power  of  congress  to 
regulate  the  operation  of  foreign  and  interstate  commerce.  It  is  only  such  things 
as  are  clearly  injurious  to  the  lives  and  health  of  the  people  that  are  placed  be- 
yond the  protection  of  the  commercial  power  of  congress.^* 


tucky,  97  U.  S.  501,  24  L.  Ed.  1115;  Kim- 
mish  V.  Ball,  129  U.  S.  217,  32  L.  Ed.  695; 
Plumley  v,  Massachusetts,  155  U.  S.  461, 
39  L.  Ed.  223;  Missouri,  etc.,  R.  Co.  v. 
Haber,  169  U.  S.  613,  42  L.  Ed.  878; 
Rasmussen  v.  Idaho,  181  U.  S.  198,  45  L- 
Ed.  820:  Reid  v,  Colorado,  187  U.  S.  137, 
47  L.  ^d.  108.  See,  generally,  the  titles 
ANIMALS,  vol.  1,  pp.  324,  327;  INTER- 
STATE AND  FOREIGN  COMMERCE, 
vol.  7,  pp.  361,  363,  405,  408. 

53.  Paupers,  criminals,  and  lunatics. — 
Gibbons  v.  Ogden,  9  Wheat.  1,  203,  6  L. 
Ed.  23;  New  York  City  v.  Miln,  11  Pet. 
102,  103,  9  L.  Ed.  648;  Holmes  v.  Jenni- 
son,  14  Pet.  540,  568,  10  L.  Ed.  579;  Prigg 
V.  Pennsylvania,  16  Pet.  539,  540,  10  L. 
Ed.  1060;  License  Cases,  5  How.  504,  12 
L.  Ed.  256;  Passenger  Cases,  7  How.  283, 
12  Iv.  Ed.  702;  Moore  v.  Illinois,  14  How. 
13,  14  L.  Ed.  306;  Railroad  Co.  v.  Husen, 
95  U.  S.  465,  24  L.  Ed.  527;  Patterson  v. 
Kentucky,  97  U.  S.  501,  24  L.  Ed.  1115; 
Plumley  v,  Massachusetts,  155  U.  S.  461, 
39  L.  Ed.  223;  Missouri,  etc.,  R.  Co.  v. 
Haber,  169  U.  S.  613,  42  L.  Ed.  878.  See, 
generally,  the  title  INTERSTATE  AND 
FOREIGN  COMMERCE,  vol.  7,  pp.  361, 
363,  378,  405,  408,  463,  464. 

Paupers,  vagabonds  and  fugitives  never 
have  been  subjects  of  rightful  national  in- 
tercourse, or  of  commercial  regulations, 
except  in  the  transportation  of  them  to 
distant  colonies  to  get  rid  of  them,  or  as 
punishment  as  convicts.  They  have  no 
rights  of  national  intercourse;  no  one  has 
a  right  to  transport  them,  without  au- 
thority of  law,  from  where  they,  are  to 
any  other  place,  and  their  only  rights 
where  they  may  be  are  such  as  the  law 
gives  to  all  men  who  have  not  altogether 
forfeited  its  protection.  (Opinon  of 
Wayne,  J.)  Passenger  Cases,  7  How.  283, 
426,   12   L.    Ed.   702. 

The  New  York  statute  of  1824,  intended 
to  prevent  an  influx  of  pauper  immigrants 
who  would  likely  become  a  charge  uppn 
the  state,  and  requiring  the  master  of  every 
vessel  entering  the  city  of  New  York 
from  any  foreign  port,  or  from  the  ports 
of  any  other  state,  to  make  a  sworn  re- 
port to  the  mayor  of  the  city  of  every  pas- 
senger arriving  upon  his  vessel,  or  who, 
having  been  a  passenger  upon  the  voyage 
was  put  aboard  some  other  vessel  or 
landed  at  some  other  place  with  a  view  to 
proceeding  to  New  York,  was  not  in  con- 
flict with  the  provisions  of  the  passenger 
laws  of  the  United  States  of  1799  or  1819. 


New  York  City  v.  Miln,  11  Pet.  102,  9 
L.  Ed.  648. 

Exclusion  of  slaves.^ — ^The  slave  states 
had  the  power  to  prohibit  slaves  from 
being  brought  into  them  as  merchandise. 
(Opinion  of  McLean,  J.)  Passenger  Cases, 
7  How.  283,  406,  12  L.  Ed.  702;  License 
Cases,   5   How.   504,   629,   12   L.    Ed.  256. 

The  provisions  of  the  Mississippi  consti- 
tution, adopted  on  the  26th  day  of  Octo- 
ber, 1832,  that  "the  introduction  of  slaves 
into  this  state,  as  merchandise,  or  for 
sale,  shall  be  prohibited,  from  and  after 
the  first  day  of  May,  1833."  was  a  valid 
police  regulation,  and  not  an  unconsti- 
tutional interference  with  interstate  com- 
merce. (Obiter.)  Groves  v.  Slaughter,  15 
Pet.  449,  504,  10  L.  Ed.  800,  et  seq.,  Bald- 
win, J.,  dissenting. 

The  slave  states  had  the  right  to  exclude 
all  persons  from  the  same  common  ances- 
tor and  country  as  their  slaves.  (Opin- 
ion of  Wayne,  J.)  Passenger  Cases,  7 
How.  283,  426,  12  L.  Ed.  702. 

A  state,  under  its  general  and  admitted 
power  to  define  and  punish  oflFcnses 
against  its  own  peace  and  policy,  may 
repel  from  its  borders  an  unacceptable 
population,  whether  paupers,  criminals, 
fugitives  or  liberated  slaves;  and,  conse- 
quently, may  punish  her  citizens  and 
others  who  thwart  this  policy  by  harbor- 
ing, secreting  or  in  any  way  assisting  such 
fugitives.  Moore  v.  Illinois,  14  How.  13, 
14  L.  Ed.  306,  distinguishing  Pfigg  v.  Penn- 
sylvania, 16  Pet.  539,  540,  10  L.  Ed.  1060. 
See,  also.  License  Cases,  5  How.  504, 
629,  12  L.  Ed.  256. 

54.  Limitation  of  power  of  state  to  ex- 
clude.— License  Cases,  5  How.  504,  593, 
12  L.  Ed.  256;  Crutcher  ^.•.  Kentucky,  141 
U.  S.  47,  59,  35  L.  Ed.  649.  Sec.  generally, 
the  title  INTERSTATE  AND  FOREIGN 
COMMERCE,  vol.  7,  pp.  354,  364. 

When,  in  the  appropriate  exercise  of 
these  federal  and  state  powers,  contin- 
gently and  incidentally,  their  lines  of  action 
run  into  each  other,  if  the  state  power  be 
necessary  to  the  preservation  of  the 
morals,  the  health,  or  safety  of  the  com- 
munity, it  must  be  maintained.  But  this 
exigency  is  not  to  be  founded  upon  any 
notions  of  commercial  policy,  or  sus- 
tained by  a  course  of  reasoning  about  that 
which  may  be  supposed  to  affect,  in  some 
degree,  the  public  welfare.  The  import 
must  be  of  such  a  character  as  to  produce, 
by  its  admission  or  use,  a  great  physical 
or  moral   evil.     (Opinion  of  McLean,  J.) 


Digitized  by 


Google 


POLICE  POWER. 


491 


3.  Regui^tions  Incidentai.i,y,  Indirectly,  or  Remotely  Affecting  Com- 
merce— a.  Generally. — Again,  in  conferring  upon  congress  the  power  to  regulate 
commerce,  it  was  never  intended  to  cut  the  states  off  from  legislating  on  all  sub- 
jects relating  to  the  health,  life,  and  safety  of  their  citizens,  though  the  legislation 
might  indirectly  affect  the  commerce  of  the  country.  Legislation,  in  a  great  va- 
riety of  ways,  may  affect  commerce  and  persons  engaged  in  it  without  consti- 
tuting a  regulation  of  it  within  the  meaning  of  the  constitution.  And  it  may  be 
said  generally,  that  the  legislation  of  a  state,  not  directed  against  commerce  or 
any  of  its  regulations,  but  relating  to  the  rights,  duties  and  liabilities  of  citizens, 
and  only  indirectly  and  remotely  affecting  the  operations  of  commerce,  is  of  ob- 
ligatory force  upon  citizens  within  its  territorial  jurisdiction,  whether  on  land  or 
water,  or  engaged  in  commerce,  foreign  or  interstate,  or  in  any  other  pursuit.^*^ 

b.  Police  Power  as  to  the  Instruments  of  Commerce. — It  has  never  been  sup- 
posed that  the  dominant  power  of  congress  over  interstate  commerce  took  from 
the  states  the  power  of  legislation  with  respect  to  the  instruments  of  such  cofn- 
merce,  so  far  as  the  legislation  was  within  its  ordinary  police  powers.*^® 

c  Quarantine  and  Health  Laws. — Again,  the  grant  of  the  commercial  power  to 
congress  does  not  prevent  the  states  from  enacting  quarantine  and  health  regula- 
tions which  will  be  upheld,  in  the  absence  of  federal  regulations  of  that  character, 
notwithstanding  they  may  in  some  measure  regulate  foreign  and  interstate  com- 
merce.   It  is  no  objection  to  the  former  that  both  operate  upon  the  same  subject.^^ 

d.  Limitation  cks  to  Reguiations  of  This  Character. — See,  generally,  the  title 
Interstate  and  Foreign  Commerce,  vol.  7,  pp.  354,  364,  407. 

Hnst  Be  a  Bona  Fide  Police  Regulation. — Regulations  of  this  character 
must  represent  a  bona  fide  exercise  of  the  police  power.  Under  the  pretense  of 
a  police  regulation,  a  state  cannot  counteract  or  encroach  upon  the  commercial 
power  of  congress,  nor  can  the  police  power  be  invoked  to  justify  acts  of  the  leg- 
islature which  were  dictated  by  local  interests  and  which  have  the  effect  of  un- 
duly burdening  or  interfering  with  foreign  or  interstate  commerce.  In  whatever 
language  the  statute  may  be  framed,  its  purpose  and  validity  must  be  determined 
by  its  natural  and  reasonable  effect.^  ^ 


License  Cases,  5  How.  504,  593,  12  L.  Ed. 
256. 

55.  Regulations  indirectly  or  remotely 
affecting  commerce. — Sherlock  v.  Ailing, 
93  U.  S.  99,  23  L.  Ed.  819;  Smith  v.  Ala- 
bama, 124  U.  S.  465,  31  L.  Ed.  508;  Nash- 
ville, etc.,  Railway  v.  Alabama,  128  U.  S. 
96,  32  L.  Ed.  ^52;  Brennan  v.  Titusville, 
153  U.  S.  289,  38  L."  Ed.  719;  Pittsburg, 
etc.,  Coal  Co.  v.  Louisiana,  156  U.  S.  590, 
39  L.  Ed.  544;  Missouri,  etc.,  R.  Co.  v. 
Habcr,  169  U.  S.  613,  42  L.  Ed.  878;  Aus- 
tin V.  Tennessee,  179  U.  S.  343,  45  L.  Ed. 
224.  See,  generally,  the  title  INTER- 
STATE AND  FOREIGN  COMMERCE, 
vol.  7,  p.  351. 

General  legislation  prescribing  the  lia- 
bilities or  duties  of  citizens  of  a  state, 
without  distinction  as  to  pursuit  or  call- 
ing, is  not  open  to  any  valid  objection,  be- 
cause it  may  affect  persons  engaged  in 
foreign  or  interstate  commerce.  Mis- 
souri, etc.,  R.  Co.  V.  Haber,  169  U.  S.  613, 
632,  4*>  L.  Ed.  878;  Sherlock  v.  Ailing,  93 
U.  S.  99,  103,  23  L.  Ed.  819. 

56.  Police  power  as  to  instniments  of 
commerce. — Northern  Securities  Co.  v. 
United  States,  193  U-  S.  197,  348,  48  L. 
Ed.  679;  Foppiano  v.  Speed,  199  U.  S.  501, 
50  L.  Ed.  288.  See  the  title  INTER- 
STATE AND  FOREIGN  COMMERCE, 
vol.  7,  p.  453. 


S7.  Quarantine  and  health  laws. — Gib- 
bons V.  Ogden,  9  Wheat.  1,  203,  6  L.  Ed. 
23;  New  York  City  v.  Miln,  11  Pet.  102,  9 
L.  Ed.  648;  Passenger  Cases,  7  How.  283, 
12  L.  Ed.  702;  Gilman  v.  Philadelphia,  3 
Wall.  713,  730,  18  L.  Ed.  96;  Ex  parte  Mc- 
Nicl,  13  Wall.  236,  20  L.  Ed.  624;  Peete  v. 
Morgan,  19  Wall.  581,  22  L.  Ed.  201;  Fos- 
ter V.  Master,  etc.,  of  New  Orleans,  94  U. 
S.  246,  24  L.  Ed.  122;  Morgan's  Steamship 
Co.  V.  Louisiana  Board  of  Health,  118  U. 
S.  455,  30  L.  Ed.  237;  Reid  v.  Colorado, 
187  U.  S.  137,  47  L.  Ed.  108.  See,  gener- 
ally, the  titles  ANIMALS,  vol.  1,  pp.  324, 
326.  et  seq.;  INTERSTATE  AND  FOR- 
EIGN COMMERCE,  vol.  7,  pp.  405,  408. 

68.  Limitation  of  regulations  affecting 
commerces—License  Cases,  5  How.  504, 
12  L.  Ed.  256;  Passenger  Cases,  7  How. 
283,  12  L.  Ed.  702:  Ward  v,  Maryland,  12 
Wall.  418,  20  L.  Ed.  449;  Welton  v.  Mis- 
souri, 91  U.  S.  275,  23  L.  Ed.  347;  Hender- 
son V.  Mayor,  92  U.  S.  259,  23  L.  Ed.  543; 
Chy  Lung  v.  Freeman,  92  U.  S.  275,  23  L. 
Ed.  550;  Railroad  Co.  v.  Husen,  95  U.  S. 
465,  24  L.  Ed.  527;  Guy  v.  Baltimore,  100 
U.  S.  434,  25  L.  Ed.  743;  People  v.  Com- 
pagnie  Generale  Transatlantique,  107  U. 
S.  59,  27  L.  Ed.  383;  New  Orleans  Gas  Co. 
V.  Louisiana  Light  Co.,  115  U.  S.  650,  20 
L.  Ed.  516;  Walling  v.  Michigan,  116  U. 
S.  446,  29  L.  Ed.  691;  Yick  Wo    v.  Hop- 
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Must  Not  Oo  Beyond  Necessities  of  the  Case. — Again,  regulations  of  this 
■  character  must  not  go  beyond  the  necessities  of  the  case,  nor  unreasonably  bur- 
den the  exercise  of  privileges  secured  by  the  constitution  of  the  United  States.'^ 

Must  Not  Directly  Burden  or  Begulate  Oommerce. — These  laws  must  not 
be  so  extended  as  to  come  in  conflict  with  powers  expressly  given  to  the  federal 
government,  or  so  as  to  impose  a  direct  burden  upon  foreign  or  interstate  com- 


kins,  118  U.  S.  356,  30  L.  Ed.  220;  Mor- 
gan's Steamship  Co.  v.  Louisiana  Board 
of  Health,  118  U.  S.  455,  30  L.  Ed.  237; 
Mugler  V.  Kansas,  123  U.  S.  623,  31  L.  Ed. 
205;  Minnesota  v.  Barber,  136  U.  S.  313, 
34  L.  Ed.  455;  Brimmer  v.  Rebman,  138  U. 
S.  78,  34  L.  Ed.  862;  Crutcher  v.  Kentucky, 
141  U.  S.  47,  35  L.  Ed,  649;  Brennan  v. 
Titusville,  153  U.  S.  289,  38  L.  Ed.  719; 
Louisville,  etc.,  R.  Co.  v.  Kentucky,  161 
U.  S.  677,  40  L.  Ed.  849;  Collins  v.  New 
Hampshire,  171  U.  S.  30,  43  L.  Ed.  60; 
Austin  V.  Tennessee,  179  U.  S.  343,  45  L. 
Ed.  224;  Lochner  v.  New  York,  198  U.  S. 
45,  49  L.  Ed.  937.  And  see  the  title  IN- 
TERSTATE AND  FOREIGN  COM- 
MERCE, vol.  7,  pp.  354,  355,  356,  364. 

Hence,  a  statute  which  imposes  a  bur- 
densome and  almost  impossible  condition 
on  the  shipmaster  as  a  prerequisite  to  his 
landing  his  passengers,  with  an  alternative 
payment  of  a  small  sum  of  money  for 
each  one  of  them,  is  a  tax  on  the  ship- 
owner for  the  right  to  land  such  passen- 
gers, and,  in  effect,  on  the  passenger  him- 
self, since  the  shipmaster  makes  him  pay 
it  in  advance  as  part  of  his  fare.  Such  a 
statute  of  a  state  is  a  regulation  of  com- 
merce, and,  when  applied  to  passengers 
from  foreign  countries,  is  a  regulation  of 
commerce  with  foreign  nations.  Hender- 
son V.  Mayor,  92  U.  S.  269,  23  L-  Ed.  543. 

"In  the  exercise  of  its  police  powers,  a 
state  may  exclude  from  its  territory,  or 
prohibit  the  sale  therein  of  any  articles 
which  in  its  judgment,  fairly  exercised, 
are  prejudicial  to  the  health  or  which  would 
endanger  the  lives  or  property  of  its  peo- 
ple. But  if  the  state,  under  the  guise  of 
exerting  its  police  powers,  should  make 
such  exclusion  or  prohibition  applicable 
solely  to  articles  of  that  kind  that  may 
be  produced  or  manufactured  in  other 
states,  the  courts  would  find  no  difficulty 
in  holding  such  legislation  to  be  in  con- 
flict with  the  constitution  of  the  United 
States."  Guy  v.  Baltimore,  100  U.  S.  434, 
443,  25   L.   Ed.  743. 

59.  Same;  must  not  go  beyond  the 
necessities  of  the  case. — License  Cases,  5 
How.  504,  12  L.  Ed.  256;  Passenger  Cases, 
7  How.  283,  12  L.  Ed.  702;  Chy  Lung  v. 
Freeman,  92  U.  S.  275,  23  L.  Ed.  550; 
Railroad  Co.  v.  Huscn,  95  U.  S.  465,  24  L. 
Ed.  527;  Guy  v.  Baltimore,  100  U.  S.  434, 
25  L.  Ed.  743;  New  Orleans  Gas  Co.  v. 
Louisiana  Light  Co.,  115  U.  S.  650,  29  L. 
Ed.  516;  K;immish  v.  Ball,  129  U.  S.  217, 
32  L.  Ed.  695;  Brennan  v.  Titusville,  153 
U.  S.  289,  38  L.  Ed.  719;  Reid  v.  Colorado, 
187  U.  S.  137,  47  L.  Ed.  108.  See  the  title 
INTERSTATE  AND  FOREIGN  COM- 
MERCE, vol.  7,  pp.  354,  364. 


Limitation  of  power  to  destroj  infected 
merchandise. — ^The  power  to  destroj  in- 
fected merchandise  is  limited  to  existing 
exigencies,  and  even  then  it  is  to  be  ex- 
ercised with  caution  and  only  in  clearly 
justifiable  emergencies.  License  Cases,  5 
How.  504,  12  L.  Ed.  256. 

Limitation  of  power  to  quarantine  and 
exclude  diseased  persons  and  animals, 
criminals,  paupers,  etc. — ^While  a  State 
may  enact  sanitary  laws,  and,  for  the  pur- 
pose of  self-protection,  establish  quaran- 
tine and  reasonable  inspection  regulations, 
and  prevent  persons  and  animals  having 
contagious  or  infectious  diseases  from  en- 
tering the  state,  it  cannot,  beyond  what  is 
absolutely  necessary  for  self -protection, 
interfere  with  transportation  into  or 
through  its  territory.  Railroad  Co.  v. 
Husen,  95  U.  S.  465,  24  L.  Ed.  527. 

The  right  of  the  states  to  pass  statutes 
to  protect  themselves  in  regard  to  the 
criminal,  the  pauper,  and  the  diseased 
foreigner,  landing  within  their  borders,  is 
limited  to  such  laws  as  are  absolutely 
necessary  for  that  purpose;  and  mere 
polfce  regulations  cannot  extend  so  far  as 
to  prevent  or  obstruct  other  classes  of 
persons  from  the  right  to  hold  personal 
and  commercial  intercourse  with  the  peo- 
ple of  the  United  States.  Chy  Lung  r. 
Freeman,  92  U.  S.  275,  23  L.  Ed.  550;  Pas- 
senger Cases,  7  How.  283,  12  L.  Ed.  702. 

Same;  interference  with  commerce 
must  be  clear. — But  state  laws  touching 
the  importation  of  pauper  immigrants  or 
convicts  ought  not  to  be  declared  uncon- 
stitutional as  an  unwarranted  interference 
with  foreign  or  interstate  commerce,  un- 
less demanded  by  the  most  clear  and  un- 
questioned construction  of  the  constitu- 
tion. New  York  City  v,  Miln,  11  Pet.  102, 
9  L.  Ed.  648. 

Same;  California  act— The  statute  of 
California,  which  is  the  subject  of  consid- 
eration in  this  case,  does  not  require  a 
bond  for  every  passenger,  or  commuta- 
tion in  money,  as  the  statutes  of  New 
York  and  Louisiana  do,  but  only  for  cer- 
tain enumerated  classes,  among  which 
are  "lewd  and  debauched  women."  But 
the  features  of  the  statute  arc  such 
as  to  show  very  clearly  that  the  purpose 
is  to  extort  money  from  a  large  class  of 
passengers,  or  to  prevent  their  immiera- 
tion  to  California  altogether.  The 
statute  of  California,  in  this  respect, 
extends  far  beyond  the  necessity  in 
which  the  right,  if  it  exists,  is  founded, 
and  invades  the  right  of  congress  to  rcRU- 
late  commerce  with  foreign  nations,  and  is 
therefore  void.  Chy  Lung  v.  Freeman,  92 
U.  S.  275,  23  L.  Ed.  550. 
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merce,  or  amount  to  a  direct  regulation  thereof.*^ 

Same — ^No  Well-Deflned  l3ne. — To  draw  the  line  of  interference  between 
the  two  fields  of  jurisdiction  and  to  declare  and  define  the  instances  of  unconstitu- 
tional encroachment,  is  a  judicial  question  often  of  much  difficulty.  No  precise 
rule  applicable  to  the  circumstances  of  each  case  has  ever  been  stated  and  per- 
haps will  never  be.    Each  case  must  be  decided  upon  its  own  facts  as  it  arises.^  ^ 

Supremacy  in  Case  of  Oonflict. — If  in  their  operation  regulations  of  this 
character  conflict  with  the  regulation  of  the  same  subject  by  congress,  either  as 
expressed  in  positive  laws  or  implied  from  the  absence  of  legislation,  such  legis- 
lation on  the  part  of  the  state,  to  the  extent  of  that  conflict,  must  be  regarded  as 
annulled.®^ 

4.  Matters  Requiring  One  Uniform  System  of  Regui^ation. — ^The  juris- 
diction of  congress  with  reference  to  matters  of  this  character  is  of  an  essentially 
exclusive  nature,  and  what  has  been  said  with  reference  to  the  power  of  the  states 
to  enact  police  regulations  affecting  foreign  and  interstate  commerce  has  no  ap- 
plicaticMi.®* 

D.  Ab  to  Contract  and  Vested  Bights — 1.  As  to  Vested  Rights. — See, 
generally,  the  title  Constitutional  Law,  vol.  4,  p.  412,  et  seq. 

2.  Not  Lost  by  Nonuser. — The  police  power,  being  governmental  in  its  na- 
ture, is  not  lost  by  non-user ;  that  is  to  say,  the  failure  of  the  state  for  any  consid- 
erable period  of  time  to  exercise  its  undoubted  power  to  enact  police  regulations 
upon  this  subject  or  that  does  not  give  the  persons  affected  thereby  any  vested 
right  to  a  continuance  of  the  policy  of  nonaction.  The  fact  that  they  have  en- 
tered into  contracts,  or  built  up  great  property  interests  upon  the  assumption,  or 
in  the  hope,  or  belief,  that  the  state  would  permit  its  powers  to  continue  dormant, 
can  in  no  way  limit  or  affect  the  right  of  the  state  to  call  those  powers  into  activity 
whenever  it  may  see  fit  to  do  so.®* 


60.  Regulations  must  not  directly  bur- 
den or  regulate  commerce. — Groves  v. 
Slaughter.  15  Pet.  449,  10  L.  Ed.  800; 
Railroad  Co.  v.  Husen,  95  U.  S.  465,  24  L. 
Ed.  527;  Brennan  v.  Titusville,  153  U.  S. 
289,  38  L.  Ed.  719.  See,  also,  the  title  IN- 
TERSTATE AND  FOREIGN  COM- 
MERCE, vol.  7,  pp.  320,  354,  364. 

61.  No  well-defined  line« — Passenger 
Cases,  7  How.  283,  12  L.  Ed.  702;  Smith 
r.  Alabama,  124  U.  S.  465,  31  L.  Ed.  508; 
Pittsburg,  etc.,  Coal  Co.  v.  Louisiana,  156 
U.  S.  590,  39  L.  Ed.  544.  See  the  title  IN- 
TERSTATE AND  FOREIGN  COM- 
MERCE, vol.  7,  p.  319. 

68.  Supremacy  in  .case  of  conflict. — 
Gibbons  v.  Ogden,  9  Wheat.  1,  6  L.  Ed. 
23;  Peete  v.  Morgan,  19  Wall.  581,  591,  22 
L.  Ed.  201;  Henderson  v.  Mayor,  92  U. 
S.  259,  23  h.  Ed.  543;  New  Orleans  Gas 
Co.  V,  Louisiana  Light  Co.,  115  U.  S.  650, 

29  L.  Ed.  516;  Morgan's  Steamship  Co.  v. 
Louisiana  Board  of  Health,- 118  U.  S.  455, 

30  L.  Ed.  237;  Smith  v.  Alabama,  124  U. 
S.  465,  31  L.  Ed.  508;  Pittsburg,  etc.,  Coal 
Co.  V.  Louisiana,  156  U.  S.  590,  39  L.  Ed. 
544;  Hennington  v.  Georgia,  163  U.  S.  299, 
41  L.  Ed.  166.  See,  also,  the  title  INTER- 
STATE AND  FOREIGN  COMMERCE, 
vol.  7,  p.  346. 

63.  Matters  requiring  one  uniform  regu- 
lation.— Henderson  v.  Mayor,  92  U.  S.  259, 
23  L.  Ed.  543.  See.  generally,  the  titles 
CONSTITUTIONAL  LAW,  vol.  4.  p. 
179:  INTERSTATE  AND  FOREIGN 
COMMERCE,  vol.  7,  pp.  311,  321,  347. 


94.  Police  power  not  lost  by  nonuser. — 

Boston  V.  Lecraw,  17  How.  426,  15  L.  Ed. 
118;  Richardson  v.  Boston,  19  How.  263, 

15  L.  Ed.  639;  Richardson  v.  Boston,  24 
How.  188,  16  L.  Ed.  625;  Munn  v.  Illinois, 
94  U.  S.  113,  24  L.  Ed.  77;  Chicago,  etc., 
R.  Co.  V.  Iowa,  94  U.  S.  155,  24  L.  Ed.  94; 
Budd  V.  New  York,  143  U.  S.  517,  36  L. 
Ed.  247;  Louisville,  etc.,  R.  Co/  v.  Ken- 
tucky, 161  U.  S.  677,  40  L.  Ed.  849. 

It  matters  not  that  the  warehouse  or 
other  business  was  established  before  the 
regulations  complained  of  were  adopted. 
Budd  V.  New  York,  143  U.  S.  517.  536,  36 
L.  Ed.  247;  Munn  v.  Illinois,  94  U.  S.  113, 
24  L.  Ed.  77. 

The  power  of  the  legislature  to  regulate 
fares  and  freights  is  not  lost  through  its 
failure  to  exercise  the  same  for  more  than 
twenty  years.  Chicago,  etc.,  R.  Co.  v, 
Iowa,  94  U.  S.  155,  24  L.  Ed.  94. 

So  the  failure  of  a  municipal  corpora- 
tion for  a  number  of  years  to  use  or  re- 
claim the  terminus  of  one  of  its .  streets 
extending  into  the  waters  of  the  bay  does 
not  give  to  persons  who  have  been  using 
such  water-covered  strip  as  a  dock  any 
vested  right  as  against  the  right  of  the 
city  to  use  it  for  the  purpose  of  construct- 
ing a  sewer  therein.  Richardson  v.  Bos- 
ton, 19  How.  263,  15  L.  Ed.  639;  Boston  v. 
Lecraw.  17  How.  426,  15  L.  Ed.  118; 
Richardson  v.  Boston,  24  How.  188,   192, 

16  L.  Ed.  625. 

Manufacture  and  sale  of  intoxicanta.^ — 
This  principle  finds  its  most  frequent  ap- 
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3.  A  Continuing  Power;  Cannot  Be  Bargained  Away — a.  Generally.— 
The  police  power  being  governmental  in  its  character,  is  a  continuing  power,  ajid 
is  not  exhausted  as  to  any  given  subject  by  a  single  exercise  with  respect  thereto, 
but  is  to  be  exercised  again  and  again  as  public  exigencies  may  require**^  Xot 
only  so,  but  the  contracts  which  the  constitution  protects  are  those  that  relate  to 
property  rights,  not  governmental.*®  It  is  thoroughly  established,  therefore,  that 
the  inhibition  upon  the  impairment  of  the  obligation  of  contracts  by  the  states 
is  not  violated  by  the  legitimate  exercise  of  legislative  power  in  securing  the  pub- 
lic safety,  health  and  morals.  The  governmental  power  of  self-protection  cannot 
be  contracted  away,  nor  can  the  legislature,  or  even  the  people  themselves,  give 
away  or  sell  the  discretion  either  of  themselves  or  their  successors  with  respect  to 
matters  the  government  of  which,  from  the  very  nature  of  things,  must  vary  with 
varying  circumstances.*^ 


plication  perhaps  in  the  case  of  statutes 
prohibiting  the  manufacture  and  sale  of 
intoxicating  liquors.  Persons  investing 
money  and  property  therein  do  so  subject 
to  the  right  of  the  state  to  enact  pro- 
hibitory laws  whenever  it  may  see  fit, 
thereby  rendering  such  investments  wholly 
worthless.  Mugler  v.  Kansas,  123  U.  S. 
623,  673,  31  I^.  Ed.  205;  Kidd  v.  Pearson, 
128  U.  S.  1,  32  L.  Ed.  346.  See,  generally, 
the  title  INTOXICATING  LIQUORS, 
vol.  7,  p.  518. 

65.  A  continuing;  power;  not  exhausted 
by  a  single  es^ercise  thereof. — Fertilizing 
Co.  V.  Hyde  Park,  97  U.  S.  659,  24  L.  Ed. 
1036;  Stone  v,  Mississippi,  101  U.  S.  814, 
25  h.  Ed.  1079;  New  Orleans  Gas  Co.  v. 
Louisiana  Light  Co.,  115  U.  S.  650,  29  L. 
Ed.  516;  Railroad  Commission  Cases,  116 
U.  S.  307,  29  L.  Ed.  636;  Dent  v.  West 
Virginia,  129  U.  S.  114,  32  L.  Ed.  623; 
Illinois  Cent.  R.  Co.  v,  Illinois,  146  U.  S. 
387,  36  L.  Ed.  1018;  Gray  v.  Connecticut, 
159  U.  S.  74,  40  L.  Ed.  80;  Wabash  R.  Co. 
V.  Defiance,  167  U.  S.  88,  42  L.  Ed.  87; 
Hawker  z/.  New  York,  170  U.  S.  189,  42 
L.  Ed.  1602;  Walla  Walla  City  v,  Walla 
Walla  Water  Co.,  172  U.  S.  1,  43  L.  Ed. 
341;  Reetz  v,  Michigan,  1&8  U.  S.  505,  47 
L.  Ed.  563;  Dobbins  v.  Los  Angeles,  195 
U.  S.  223,  49  L.  Ed.  169;  Daly  v.  Elton, 
195  U.  S.  242,  49  L.  Ed.  177;  New  Orleans 
Gas  Light  Co.  v.  Drainage  Commission, 
197  U.  S.  453,  49  L.  Ed.  831. 

"The  right  to  exercise  the  police  power 
is  a  continuing  one,  and  a  business  lawful 
to-day  may  in  the  future  because  of  the 
changed  situation,  the  growth  of  popula- 
tion or  other  causes,  become  a  menace  to 
the  public  health  and  welfare  and  be  re- 
quired to  yield  to  the  public  good."  Fer- 
tilizing Co.  V,  Hyde  Park,  97  U.  S.  659,  24 
L.  Ed.  1036;  New  Orl-eans  Gas  Co.  v. 
Louisiana  Light  Co.,  115  U.  S.  650,  672,  29 
L.  Ed.  516;  Daly  v.  Elton,  195  U.  S.  242, 
49  L.  Ed.  177;  Dobbins  v.  Los  Angeles, 
195  U.  S.  223,  238,  49  L.  Ed.  169. 

66.  Contract  clause  refers  to  contracts 
relating  to  property.— New  Orleans  v, 
Houston,  119  U.  S.  265,  674.  30  L.  Ed.  411; 
Stone  V.  Mississippi,  101  U.  S.  814,  820,  25 
L.  Ed.  1079;  Douglas  v.  Kentucky,  168  U. 


S.  488,  42  L.  Ed.  553.  See,  also,  the  title 
IMPAIRMENT  OF  OBLIGATION  OF 
CONTRACTS,  vol.  6,  pp.  812,  827. 

67.  Police  power  cannot  be  bargained 
away. — Charles  River  Bridge  v,  Warren 
Bridge,  11  Pet.  420,  9  L.  Ed.  773;  Boyd  r. 
Alabama,  94  U.  S.  645,  24  L.  Ed.  302;  Beer 
Co,  V.  Massachusetts,  97  U.  S.  25,  24  L, 
Ed.  989;  Fertilizing  Co.  v.  Hyde  Park,  97 
U.  S.  659,  24  L.  Ed.  1036;  Stone  v,  Mis- 
sissippi, 101  U.  S.  814,  25  L.  Ed.  1079; 
Butchers*  Union  Slaughter-House,  etc., 
Co.  V.  Crescent  City,  etc.,  Slaughtcr- 
House  Co.,  Ill  U.  S.  746,  28  L.  Ed-  585; 
Barbier  v.  Connolly,  113  U.  S.  27,  28  L. 
Ed.  923;  New  Orleans  Gas  Co.  v.  Louisi- 
ana Light  Co.,  115  U.  S.  650,  29  L.  Ed. 
516;  New  Orleans  Waterworks  Co.  r. 
Rivers,  115  U.  S.  674,  29  L.  Ed-  525; 
Louisville  Gas  Co.  v.  Citizens'  Gas  Co., 
115  U.  S.  683,  29  L.  Ed.  510;  Railroad  Com- 
mission Cases,  116  U.  S.  307,  29  L.  Ed.  636; 
Yick  Wo  V,  Hopkins,  118  U.  S.  356,  30  L 
Ed.  220;  Mugler  z/.  Kansas,  123  U.  S.  623. 
31  L.  Ed.  205;  Powell  v.  Pennsylvania,  127 
U.  S.  678,  32  L.  Ed.  253;  Dent  v.  West  Vir- 
ginia, 129  U.  S.  114,  32  L.  Ed.  623;  Budd 
V.  New  York,  143  U.  S.  517,  36  L.  Ed.  247; 
Illinois  Cent.  R.  Co.  v.  Illinois,  146  U.  S. 
387,  36  L.  Ed.  1018;  New  York,  etc.,  R. 
Co.  V.  Bristol,  151  U.  S.  556,  38  L.  Ed.  269; 
Connecticut,  etc.,  R.  Co.  v.  Woodruff,  153 
U.  S.*689,  38  L.  Ed.  869;  Gray  v.  Con- 
necticut, 159  U.  S.  74,  40  L.  Ed.  80;  Fear- 
sail  V.  Great  Northern  R.  Co.,  161  U.  S. 
646,  40  L.  Ed.  838;  Louisville,  etc.,  R.  Co. 
V.  Kentucky,  161  U.  S.  677,  40  L.  Ed.  849: 
Chicago,  etc.,  R.  Co.  v,  Chicago,  166  U. 
S.  226,  41  L.  Ed.  979;  Wabash  R.  Co.  r. 
Defiance,  167  U.  S.  88,  42  L.  Ed.  87;  Hol- 
den  V.  Hardy,  169  U.  S.  366,  42  L-  Ed.  7S0: 
Chicago,  etc.,  R.  Co.  v,  Nebraska,  170  U. 
S.  57,  42  L.  Ed.  948;  Hawker  v,  }^tyf 
York,  170  U.  S.  189,  42  L.  Ed.  1002;  Walla 
Walla  City  v.  Walla  Walla  Water  Co., 
172  U.  S.  1,  43  L.  Ed.  341;  New  York,  etc, 
R.  Co.  V.  McKeon,  189  U.  S.  508,  47  L 
Ed.  922;  New  York,  etc.,  R.  Co.  v.  Ply- 
mouth, 193  U.  S.  668,  48  L.  Ed.  839;  Daly 
V.  Elton,  195  U.  S.  242,  49  L.  Ed.  177; 
Dobbins  v.  Los  Angeles,  195  U.  S.  223,  49 
L.  Ed.  169;  New  Orleans  Gas  Light  Co. 
V.   Drainage    Commission,  197  U.   S.  *53, 
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That  the  alleged  contract  is  in  the  form  of  a  corporate  charter  is  wholly 


49  Iv.  Ed.  831;  Manigault  v.  Springs,  199 
U.  S.  473,  50  L.  Ed.  274. 

"But  the  power  of  governing  is  a  trust 
committed  by  the  people  to  the  govern- 
ment, no  part  of  which  can  be  granted 
away/'  Stone  v.  Mississippi,  101  U.  S. 
814,  25  L.  Ed.  1079. 

"Every  legislature  must,  at  the  time  of 
its  existence,  exercise  the  power  of  the 
state  in  the  execution  of  the  trust  de- 
volved upon  it."  Illinois  Cent.  R.  Co.  v. 
Illinois,  146  U.  S.  387,  36  L.  Ed.  1018. 

"No  legislature  can  bargain  away  the 
public  health  or  the  public  morals.  The 
people  themselves  cannot  do  it,  much  less 
their  servants.  The  supervision  of  both 
these  subjects  of  governmental  power  is 
continuing  in  its  nature,  and  they  are  to 
be  dealt  with  as  the  special  exigencies  of 
the  moment  may  require.  Government  is 
organized  with  a  view  to  their  preserva- 
tion, and  cannot  divest  itself  of  the 
power  to  provide  for  them."  Stone  v. 
Mississippi,  101  U.  S.  814,  819,  25  L.  Ed. 
1079. 

"The  people,  in  their  sovereign  capacity, 
have  established  their  agencies  for  the 
preservation  of  the  public  health  and  the 
public  morals,  and  the  protection  of  pub- 
lic and  private  rights.  These  several 
agencies  can  govern  according  to  their 
discretion,  if  within  the  scope  of  their 
general  authority,  while  in  power;  but 
they  cannot  give  away  nor  sell  the  dis- 
cretion of  those  that  are  to  come  after 
them,  in  respect  to  matters  the  govern- 
ment of  which,  from  the  very  nature  of 
things,  must  'vary  with  varying  circum- 
stances.' "  Stone  V.  Mississippi,  101  U. 
S.  814,  25  L.   Ed.   1079. 

"The  leading  case  upon  this  point  is 
that  of  Charles  River  Bridge  v.  Warren 
Bridge,  11  Pet.  420,  9  L.  Ed.  773,  in  which 
a  franchise  to  maintain  a  ferry  between 
Cambridge  and  Boston,  under  which  a 
bridge  was  subsequently  erected,  was  held 
to  be  subject  to  the  power  of  the  legisla- 
ture to  establish  a  parallel  bridge  between 
the  same  points."  Manigault  v.  Springs, 
199  U.  S.  473,  481,  50  L.  Ed.  274. 

As  to  business,  occupation  or  profes- 
sion.—This  power  to  regulate  business, 
property  and  employments  legitimately 
exercised  can  neither  be  limited  by  con- 
tract nor  bartered  away  by  legislation. 
Holden  v.  Hardy,  169  U.  S.  366,  42  L.  Ed. 
780. 

The  responsibility  of  the  legal  authori- 
ties, municipal  or  state,  so  far  as  it  relates 
to  the  power  and  duty  to  enact  proper 
police  regtilations  for  the  regulation  of 
trades,  business,  and  professions,  and  to 
prescribe  from  time  to  time  new  and  ad- 
ditional requirements  and  qualifications 
for  those  seeking  to  enter  or  for  those 
desiring  to  continue  in  any  particular 
business,  trade,  occupation  or  profession, 
cannot  be   stipulated   or  bargained   away. 


Dent  V.  West  Virginia,  129  U.  S.  114,  32 
L.  Ed.  623;  Gray  v.  Connecticut,  159  U. 
S.  74,  77,  40  L,.  Ed.  80;  Hawker  v.  New 
York,  170  U.  S.  189,  42  L.  Ed.  1002. 

The  power  to  prescribe  qualifications 
for  those  desiring  to  enter  the  learned  or 
skilled  professions,  or  to  prescribe  further 
tests  for  persons  already  engaged  in  the 
practice  of  such  professions,  is  in  its  na- 
ture a  continuing  power,  and  persons  en- 
gaging in  such  professions  acquire  no 
vested  right  to  continue  therein  as  against 
the  power  of  the  legislature  to  prescribe 
new  qualifications  as  the  growth  of  knowl- 
edge, march  of  progress,  etc.,  may  re- 
quire. Dent  V.  West  Virginia,  129  U.  S. 
114,  32  L.  Ed.  623;  Gray  v.  Connecticut, 
159  U.  S.  74,  40  L.  Ed.  80;  Hawker  v. 
New  York,.  170  U.  S.  189,  42  L.  Ed.  1002; 
Reetz  V.  Michigan,  188  U.  S.  505,  47  L. 
Ed.  563.  See,  generally,  upon  this  sub- 
ject, the  title  CONSTITUTIONAL  LAW, 
vol.  4,  pp.  377,  430,  431. 

As  to  slaughter   house    monopoly. — So 

far  as  the  Louisiana  act  of  1869,  con- 
ferring upon  one  company  the  exclusive 
privilege  of  maintaining  a  stock  landing 
and  slaughter  house,  and  requiring  all 
animals  intended  for  food  in  the  city  of 
New  Orleans  to  be  inspected  and  slaugh- 
tered thereat,  partakes  of  the  nature  of  an 
irrepealable  contract,  the  legislature  ex- 
ceeded its  authority;  it  had  no  power  to 
tie  the  hands  of  the  legislature  in  the  fu- 
ture from  legislating  on  that  subject  with- 
out being  bound  by  the  terms  of  the  stat- 
ute then  enacted.  Butchers'  Union 
Slaughter-House,  etc.,  Co.  v.  Crescent 
City,  etc.,  Slaughter-House  Co.,  Ill  U.  S. 
746,   749,  28   L.    Ed.   585. 

This  does  not  deny  the  power  of  the 
legislature  to  create  a  corporation,  with 
power  to  do  the  business  of  landing  live 
stock  and  providing  a  place  for  slaughter- 
ing them  in  the  city.  It  does  not  deny 
the  power  to  locate  the  place  where  this 
shall  be  done  exclusively.  It  does  not 
deny  even  the  power  to  give  an  exclusive 
right,  for  the  time  being,  to  particular 
persons  or  to  a  corporation  to  provide 
this  stock  landing  and  to  establish  this 
slaughter  house.  But  it  does  deny  the 
power  of  that  legislature  to  continue  this 
right  so  that  no  future  legislature  nor 
even  the  same  body  can  repeal  or  modify 
it,  or  grant  similar  privileges  to  others. 
It  concedes  that  such  a  law,  so  long  as  it 
remains  on  the  statute  book  as  the  latest 
expression  of  the  legislative  will,  is  a 
valid  law,  and  must  be  obeyed,  which  is 
all  that  was  decided  by  the  court  in  the 
Slaughter  House  Cases.  But  it  asserts 
the  right  of  the  legislature  to  repeal  such 
a  statute,  or  to  make  a  new  one  inconsist- 
ent with  it,  whenever,  in  the  wisdom  of 
such  legislature,  it  is  for  the  good  of  the 
public  it  should  be  done.  Butchers'  Union 
Slaughter-House,    etc.,    Co.     v.      Crescent 
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immaterial.    In  such  cases  a  charter  amounts  to  no  more  than  a  mere  license,  and 


City,  etc.,  Slaughter-House  Co.,  Ill  U. 
S.   746,  750,  28  L.  Ed.  585. 

As  to  lotteries. — The  right  to  suppress 
lotteries  is  governmental,  to  be  exercised 
at  all  times  by  those  in  power,  at  their 
discretion.  Any  one,  therefore,  who  ac- 
cepts a  lottery  charter,  does  not  obtain  a 
contract,  but  does  so  with  the  implied  un- 
derstanding that  the  people  in  their  sover- 
eign capacity  and  through  their  properly 
constituted  agencies,  may  resume  it  at  any 
time  when  the  public  good  shall  require, 
whether  it  be  paid  for  or  not.  All  that 
one  can  get  by  such  a  charter  is  a  sus- 
pension of  certain  governmental  rights 
in  his  favor,  subject  to  withdrawal  at  will. 
He  has  in  legal  effect  nothing  more  than 
a  license  to  enjoy  the  privilege  on  the 
terms  named  for  the  specified  time,  un- 
less it  be  sooner  abrogated  by  the  sov- 
ereign power  of  the  state.  It  is  a  permit, 
good  as  against  existing  laws,  but  subject 
to  future  legislative  and  constitutional  con- 
trol or  withdrawal.  Stone  v.  Mississippi, 
101  U.  S.  814,  25  L.  Ed.  1079;  New  Orleans 
V.  Houston,  119  U.  S.  265,  30  L.  Ed.  411; 
Douglas  V.  Kentucky,  168  U.  S.  488,  42  L. 
Ed.  553;  Lottery  Case,  188  U.  S.  321,  47 
L.  Ed.  49?. 

Rights  acquired  on  faith  of  lottery  grant. 
— All  rights  acquired  on  the  faith  of  a  lot- 
tery grant  must  be  deemed  to  have  been 
acquired  subject  to  the  power  of  the  state 
to  the  extent  just  indicated;  nevertheless, 
rights  acquired  under  such  a  grant  con- 
sistently with  the  law  as  it  was  when  they 
were  so  acquired,  and  which  rights  may 
be  exercised  and  enjoyed  without  con- 
ducting a  lottery  forbidden  by  the  state, 
are,  of  course,  not  affected,  and  could  not 
be  affected,  by  the  revocation  of  such 
grant.  That  the  rights  were  acquired  or 
the  contracts  entered  into  on  the  faith  of 
a  decision  of  the  supreme  court  of  the 
state  does  not  tie  the  hands  of  the  legis- 
lature in  the  particulars  mentioned.  Doug- 
las V.  Kentucky,  168  U.  S.  488,  42  L.  Ed. 
553. 

Where  business  is,  or  becomes,  a  nui- 
sance.-—The  state  has  no  power  to  barter 
away  its  police  powers  as  to  license,  be- 
yond its  power  to  revoke,  what  is  or  may 
become  a  nuisance.  Fertilizing  Co.  v. 
Hyde  Park,  97  U.  S.  659,  24  L.  Ed.  1036. 
Accord:  Butchers'  Union  Slaughter- 
House,  etc.,  Co.  V.  Crescent  City,  etc., 
Slaughter-House  Co.,  Ill  U.  S.  746,  28  L. 
Ed.  585;  Walla  Walla  City  v.  Walla  Walla 
Water  Co.,  172  U.  S.  1,  43  L.  Ed.  341. 

That  such  license  is  in  the  form  of  a 
corporate  charter  does  not  constitute  it 
an  irrevocable  contract  within  the  protec- 
tion of  the  constitutional  provision  for- 
bidding the  impairment  of  the  obligation 
of  contracts.  Fertilizing  Co.  v.  Hyde 
Park,  97  U.  S.  659.  24  L.  Ed.  1036. 

Thus  the  general  assembly  of  Illinois  in- 
corporated a  fertilizer  company  for  the 
term  of  fifty  years,  and  authorized  it  to 


do  business,  operate  its  plant,  etc.,  within 
the  limits  of  a  prescribed  locality.  Subse- 
quently, an  incorporated  village  having 
grown  up  in  proximity  to  the  works  of  the 
fertilizer  company,  the  general  assembly 
conferred  upon  such  village  the  necessary 
police  powers  to  abate  the  nuisance  aris- 
ing from  the  operation  of  the  factory  and 
the  transportation  of  offensive  materials 
through  the  village.  That  the  village  en- 
acted and  proceeded  to  enforce  ordinances 
impaired  the  obligation  of  no  contract. 
Fertilizing  Co.  v.  Hyde  Park,  97  U.  S. 
659.  9A  L.  Ed,  1036. 

"The  charter  w^as  a  sufficient  license  until 
revoked;  but  we  cannot  regard  it  as  a  con- 
tract guaranteeing,  in  the  locality  originally 
selected,  exemption  for  fifty  years  from 
the  exercise  of  the  police  power  of  the 
state,  however  serious  the  nuisance  might 
become  in  the  future,  by  reason  of  the 
growth  of  population  around  it  The  own- 
ers had  no  such  exemption  before  they 
were  incorporated,  and  we  think  the 
charter  did  not  give  it  to  them."  Fertiliz- 
ing Co.  V.  Hyde  Park,  97  U.  S.  659,  670,  24 
L.  Ed.  1036. 

As  to  irrevocable  grants  of  soil  under 
navigable  waters,  public  harbors,  etc — 
As  applied  to  the  right  of  the  state  to 
dispose  of  soil  under  navigable  waters, 
public  harbors,  etc.,  sec  the  titles  CON- 
STITUTIONAL LAW,  vol,  4,  pp.  321, 
323;  NAVIGABLE  WATERS,  vol.  8.  p. 
805; 

As  to  the  continuing  power  over  streets 
and  highwajTS. — The  power  to  regulate 
streets  is  a  continuing  power;  it  is  not  ex- 
hausted by  being  once  exercised,  and  so 
long  as  the  object  is  plainly  one  of  regu- 
lation, the  power  may  be  exercised  as 
often  as  and  whenever  the  common  coun- 
cil may  think  proper;  the  use  of  the  street 
may  be  subjected  to  one  condition  to-day 
and  to  another  and  additional  one  to-mor- 
row, provided  the  power  is  exercised  in 
good  faith  and  the  condition  imposed  is 
appropriate  and  reasonable  and  is  not 
imposed  arbitrarily  or  capriciously.  New 
Orleans  Gas  Co.  v.  Louisiana  Light 
Co..  115  U.  S.  650,  672,  29  L.  Ed.  516;  New 
York,  etc.,  R.  Co.  v.  Bristol,  151  U.  S.  556, 
567.  38  L.  Ed.  269;  St.  Louis  v.  Western 
Union  Tel.  Co.,  149  U.  S.  465,  469.  37  L. 
Ed."  810;  Baltimore  v.  Baltimore  Trust, 
etc.,  Co.,  166  U.  S.  673,  684,  41  L.  Ed.  1160; 
Detroit,  etc..  Railway  Co.  r.  Osborn.  189 
U.  S.  383,  388,  47  L.   Ed.  860. 

It  is  a  general  principle  that  the  lecrisla- 
tive  power  of  a  city  may  control  and  im- 
prove its  streets,  and  that  such  power, 
when  duly  exercised  by  ordinances,  will 
override  any  license  previously  given  by 
which  the  control  of  a  certain, street  has 
been  surrendered  to  anv  individual  or  cor- 
poration. This  is  well  established  both 
by  the  cases  in  the  federal  courts  and  in 
the  courts  of  the  several  states.  Indeed 
the  right  of  a  city  to  improve  its  streets 
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if  inconsistent  with  a  due  regard  for  the  public  health  or  public  morals  may  be 


by  regarding  or  otherwise  is  something 
so  essential  to  its  growth  and  prosperity 
that  the  common  council  can  no  more 
denude  itself  of  that  right  than  it  can  of 
its  power  to  legislate  for  the  health, 
safety  and  morals  of  its  inhabitants.  Such 
matters  cannot  from  their  public  nature 
be  made  the  subject  of  final  and  irrevo- 
cable contract.  Goszler  v.  Georgetown,  6 
Wheat.  593,  5  L.  Ed.  339;  Transportation 
Co.  V.  Chicago,  99  U.  S.  635,  25  L.  Ed.  336; 
New  Orleans  Gas  Co.  v.  Louisiana  Light 
Co.,  115  U.  S.  650,  29  L.  Ed.  516;  New  Os- 
leans  Waterworks  Co.  v.  Rivers,  115  U. 
S.  674,  29  L.  Ed.  525;  New  York,  etc.,  R. 
Co.  V.  Bristol,  151  U.  S.  556,  38  L.  Ed. 
269;  Baltimore  v.  Baltimore  Trust,  etc., 
Co.,  166  U.  S.  673,  41  L.  Ed.  1160;  City  R. 
Co.  V.  Citizens'  St.  R.  Co.,  166  U.  S.  557, 
41  I^  Ed.  1114;  Wabash  R.  Co.  v.  Defi- 
ance, 167  U.  S.  88,  42  Iv.  Ed.  87;  Chicago, 
etc.,  R.  Co.  V.  Nebraska,  170  U.  S.  57,  42 
L  Ed.  948.  See,  generally,  the  title  IM- 
PAIRMENT OF  OBLIGATION  OF 
CONTRACTS,  vol.  6,  p.  820. 

Same;  transferring  control  from  one 
functionary  to  another. — The  expressl;yr 
reserved  power  of  the  state  or  munici- 
pality to  regulate  the  use  of  the  streets  and 
highways  includes  the  right  to  transfer  the 
power  to  regulate  and  control  from  one 
public  functionary  to  another.  Such  a 
statute  or  ordinance  is  a  valid  exercise  of 
the  general  police  power  of  the  state, 
independently  of  any  alleged  contract  or 
charter  rights  of  any  company  proposing 
to  place  electrical  subways  to  have  its 
plans  and  specifications  passed  upon  by 
any  particular  functionary.  The  right  to 
transfer  such  control  from  one  function- 
ary to  another  is  a  police  power  and  can- 
not be  bargained  away.  New  York  v. 
Squire,  145  U.  S.  175,  191,  36  L.  Ed.  666. 

Same;  as  to  the  subsurface. — ^The  right 
to  control  public  streets  is  a  continuing 
power  both  as  to  the  surface  and  the  sub- 
surface of  the  streets.  The  need  of  oc- 
cupation of  the  soil  beneath  the  streets  in 
cities  is  constantly  increasing  for  the 
supply  of  water  and  of  light,  and  the  con- 
struction of  systems  of  sewerage  and  drain- 
age, etc.;  and  every  reason  of  public 
policy  requires  that  grants  of  rights  in 
such  subsurface  shall  be  held  subject  to 
the  continuing  right  to  enact  such  reason- 
able regulations  as  the  public  health  and 
safety  may  require;  and  the  grants  of 
charter  and  franchise  rights  in  the  streets 
must  be  deemed  to  have  been  acquired 
subject  to  this  limitation.  New  Orleans 
Gas  Light  Co.  v.  Drainap:e  Commission, 
197  U.  S.  453,  461,  49  L.  Ed.  831. 

Same;  railways  in  streets. — The  control 
over  steam  and  electric  railroads  in  streets 
is  a  continuing  power.  The  mere  failure, 
in  prescribing  conditions  upon  which  the 
streets  may  be  occupied,  to  guard  against 
unforeseen  dangers  incident  to  the  increase 
of  population,  traffic,  congested  condi- 
9  U  S  Enc— 32 


tions,  etc.,  cannot  limit  or  control  the 
police  power  of  the  state  or  city  to  enact 
subsequent  regulations  for  the  protection 
of  passengers  and  the  public  generally 
when  the  increase  of  traffic,  business,  use 
of  the  streets,  growth  of  the  city,  etc., 
shall  have  made  additional  regulations 
necessary.  Detroit,  etc.,  Railway  v.  Os- 
born,  189  U.  S.  383,  388,  47  L-  Ed.  860. 

Any  contract  entered  into  between  a 
municipal  corporation  and  a  street  railway 
company  with  reference  to  the  occupancy 
of  the  streets  with  the  tracks  of  the  com- 
pany is  subject  to  the  right  of  the  mu- 
nicipality to  regulate  such  use,  so  long  as 
it  does  not  materially  modify  or  impair 
the  rights  granted  by  the  contract.  Bal- 
timore V.  Baltimore  Trust,  etc.,  Co.,  166 
U.  S.  673,  681,  41  L.  Ed.  1160. 

Where  an  ordinance  provides  generally 
for  double  tracks  through  the  streets  men- 
tioned therein,  the  reduction  of  the  right 
to  use  two  tracks  and  the  granting  of  the 
right  to  use  but  one  for  a  comparatively 
short  distance  in  one  particularly  crowded 
and  narrow  thoroughfare  is  not  a  regu- 
lation inconsistent  with  the  terms  of  the 
original  ordinance.  It  would  be  unrea- 
sonable to  hold  that  the  least  limitation  of 
the  power  to  operate  double  tracks  was 
an  infringement  and  impairment  of  the 
contract  as  set  forth  in  the  ordinance.  The 
ordinance  does  not  give  any  such  cast- 
iron  right  or  one  which  shall  be  beyond 
any  reasonable  limitation  and  supervision 
by  the  city.  Baltimore  v.  Baltimore  Trust, 
etc.,  Co.,  166  U.  S.  673,  682,  41  L.  Ed. 
1160. 

Compelling  the  removal  of  tracks,  pipes,  • 
bridges,  and  tunnels;  the  erection  of 
^ards,  and  barriers;  the  paving  of  the 
right  of  way,  etc. — See,  generally,  the  titles 
CONSTITUTIONAL  LAW,  vol.  4,  p. 
405,  et  seq.;  DUE  PROCESS  OF  LAW, 
vol.  5,  p.  583,  et  seq. 

Contracts  of  this  description  are  within 
the  police  power  of  the  legislature,  and  a 
municipal  corporation  cannot,  by  entering 
into  a  contract  of  this  nature,  withdraw 
such  subjects  from  the  police  power  of 
the  state.  Chicago,  etc.,  R.  Co.  z.  Ne- 
braska, 170  U.  S.  57,  42  L.  Ed.  948. 

An  ordinance  authorizing  a  railway  com- 
pany to  erect  new  bridges  of  a  certain  con- 
struction, provided  the  company  shall  also 
build  sufficient  approaches  and  grade  to 
each  bridge  and  keep  them  in  good  repair, 
is,  properly  construed,  simply  a  license  to 
the  company  to  build  the  bridges  and  to 
continue  them  until  the  city  council  shall 
conclude  that  the  public  interests  require 
the  bridges  to  be  removed  and  the  streets 
again  reduced  to  a  grade  crossing.  Wa- 
bash R.  Co.  V.  Defiance,  167  U.  S.  88,  91, 
42   L.   Ed.   87. 

The  effect  of  the  ordinance  is  not 
changed  by  a  section  which  provides: 
"Sec.  2.  The  entering  upon  the  work  of 
constructing    said    bridges    by    said    corn- 
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abrogated  in  the  interests  of  a  more  enlightened  public  opinion.^® 

Doctrine  Extends  to  Legislative  Discretion  as  Well. — ^These  objects  be- 
long to  that  class  which  demands  the  application  of  the  maxim  "salus  populi  su- 
prema  lex;"  and  they  are  to  be  attained  and  provided  for  by  such  appropriate 
means  as  the  legislative  discretion  may  devise.  That  discretion  can  no  more  be 
bargained  away  than  the  power  itself.^® 

As  to  Powers  Exercised  by  Municipal  and  Other  Public  Corporations. 
— In  the  administration  of  government  the  use  of  such  powers  may  for  a  limited 
period  be  delegated  to  a  municipality  or  other  body,  but  there  always  remains  with 
the  state  the  right  to  revoke  those  powers  and  exercise  them  in  a  more  direct  man- 
ner, and  one  more  conformable  to  its  wishesJ^  The  police  power  remains  con- 
stantly under  the  control  of  the  legislative  authority,  and  a  city  council  can  neither 
bind  itself,  nor  its  successors,  to  contracts  prejudicial  to  the  peace,  good  order, 
health  or  morals  of  its  inhabitants.*^^  If  a  contract  be  objectionable  in  itself  upon 
these  grounds,  or  if  it  become  so  in  its  execution,  the  municipality  may,  in  the 
exercise  of  its  police  power,  regulate  the  manner  in  which  it  may  be  carried  out, 
or  may  abrogate  it  entirely.  In  such  case  an  appeal  to  the  contract  clause  of  the 
constitution  is  ineffectual.''^ 


pany  shall  be  taken  as  an  acceptance  of 
the  terms  thereof  by  said  company,  and 
shaU  be  regarded  as  superseding  an^  con- 
tract or  agreement  heretofore  existing  be- 
tween said  company  and  said  city  as  to 
either  of  said  bridges."  Wabash  R.  Co. 
V.  Defiance,  167  U.  S.  88,  96,  42  L.  Ed.  87. 

68.  Immaterial  that  alleged  contract  is 
in  form  of  corporate  charter. — Phalen  v. 
Virginia,  8  How.  163,  12  L.  Ed.  1030;  Stone 
r.  Mississippi,  101  U.  S.  814,  25  L.  Ed. 
1079;  Fertilizing  Co.  v.  Hyde  Park,  97  U.  S. 
659,  24  L.  Ed.  1036;  Pearsall  v.  Great 
Northern  R.  Co.,  161  U.  S.  646,  40  L.  Ed. 
838. 

69.  Doctrine  extends  to  legislative  dis- 
cretion as  well. — Boyd  v.  Alabama,  94  U. 
S.  645,  24  Iv.  Ed.  302;  Beer  Co.  v.  Massa- 
chusetts, 97  U.  S.  25,  24  L.  Ed.  989;  Stone 
V.  Mississippi,  101  U.  S.  814,  25  L.  Ed. 
1079;  Mugler  v.  Kansas,  123  U.  S.  623,  31 
L.   Ed.  205. 

"The  supervision  of  the  public  health 
and  the  public  morals  is  a  governmental 
power,  'continuing  in  its  nature,*  and  *to 
be  dealt  with  as  the  special  exigencies  of 
the  moment  may  require;*  and  *  *  *  *fpr 
this  purpose,  the  largest  legislative  dis- 
cretion is  allowed,  and  the  discretion  can- 
not be  parted  with  any  more  than  the 
power  itself.*  **  Mugler  v.  Kansas,  123  U. 
S.  623,  669,  31  L.  Ed.  205;  Stone  v,  Mis- 
sissippi, 101  U.   S.  814,  25  L.  Ed.  1079. 

70.  As  to  powers  exercised  by  municipal 
and  other  public  corporations.^ — Illinois 
Cent.  R.  Co.  v.  Illinois,  146  U.  S.  387,  453, 
36  L.  Ed.  1018.  See,  generally,  the  titles 
CONSTITUTIONAL  LAW,  vol.  4,  p.  412; 
IMPAIRMENT  OF  OBLIGATION  OF 
CONTRACTS,  vol.  6,  pp.  810,  843. 

71.  Same;  city  cannot  bargain  powers 
away.— Walla  Walla  City  v.  Walla  Walla 
Water  Co.,  172  U.  S.  1,  15,  43  L.  Ed.  341. 

72.  Same.— Walla  Walla  City  v.  Walla 
Walla  Water  Co.,  172  U.  S.  1,  15,  43  L. 
Ed.  341;  Chicago,  etc.,  R,  Co.  v.  Ne- 
braska, 170  U.  S.  57,  72,  42  L.  Ed.  948. 

"While  municipalities,   when  authorized 


so  to  do,  doubtless  have  the  power  to 
make  certain  contracts  with  respect  to  the 
use  of  their  streets,  which  are  obligatory 
upon  them,  New  Orleans  Gas  Co.  v. 
Louisiana  Light  Co.,  115  U.  S.  650,  29  L. 
Ed.  516;  New  Orleans  Waterworks  Co  v. 
Rivers,  115  U.  S.  674,  29  L.  Ed.  525;  Ci^ 
R.  Co.  V,  Citizens*  St.  R.  Co.,  166  U.  S. 
557,  41  L.  Ed.  1114;  Indianapolis  v.  In- 
dianapolis Gas  Light  Co.,  66  Indiana  396; 
Indianapolis  v.  Consumers'  Co.,  140  Indiana 
107,  the  general  rule  to  be  extracted  from 
the  authorities  is  that  the  legislative  power 
vested  in  municipal  bodies  is  something 
which  cannot  be  bartered  away  in  such 
manner  as  to  disable  them  from  the  per- 
formance of  their  public  functions.  These 
bodies  exercise  only  such  powers  as  are 
delegated  to  them  by  the  sovereign  legis- 
lative body'  of  the  state.  Such  powers, 
however,  are  personal  to  the  municipalities 
themselves,  and,  being  conferred  for  the 
benefit  of  the  whole  people,  in  the  absence 
of  authority  to  that  effect,  cannot  be  be- 
stowed by  contract  or  otherwise  upon  in- 
dividuals or  corporations  in  such  manner 
as  to  be  beyond  revocation.**  Wabash  R. 
Co.  V.  Defiance,  167  U.  S.  88,  100,  42  L. 
Ed.  87. 

''Usually  where  a  contract,  not  contrary 
to  public  policy,  has  been  entered  into 
between  parties  competent  to  contract,  it 
is  not  within  the  power  of  either  party  to 
withdraw  from  its  terms  without  the  con- 
sent of  the  other;  and  the  obligation  of 
such  a  contract  is  constitutionally  pro- 
tected from  hostile  legislation."  Chicago, 
etc.,  R.  Co.  V,  Nebraska,  170  U.  S.  57,  72, 
42  L.  Ed.  948. 

"Where,  however,  the  respective  parties 
are  not  private  persons,  dealing  with  mat- 
ters and  things  in  which  the  public  has  no 
concern,  but  are  persons  or  corporations 
whose  rights  and  powers  were  created  for 
public  purposes,  by  legislative  acts,  and 
where  the  subject  matter  of  the  contract 
is  one  which  affects  the  safety  and  wel- 
fare of  the  public,  other  principles  apply." 
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As  to  Contracts  between  Private  Persons. — Neither  can  private  individ- 
uals and  corporations,  by  entering  into  contracts  among  themselves,  invoke  the 
contract  clause  of  the  federal  constitution  for  the  protection  of  those  contracts  to 
the  extent  of  withdrawing  the  exercise  of  rights  granted,  or  the  use  of  property 
involved,  from  the  implied  liability  to  governmental  regulation  in  particulars  es^ 
sential  to  the  preservation  of  the  conununity  from  injuryj^ 


Chicag^o,  etc.,  R.  Co.  v.  Nebraska,  170  U. 
S.  57,   72,  42  L.  Ed.  948. 

"Contracts  of  the  latter  description  are 
held  tQ  be  within  the  supervising  power 
and  control  of  the  legislature  when  exer- 
cised to  protect  the  public  safety,  health 
and  morals,  and  that  clause  of  the  federal 
constitution  which  protects  contracts  from 
legislative  action  cannot  in  every  case  be 
successfully  invoked."  Chicago,  etc.,  R. 
Co.  V.  Nebraska,  170  U.  S.  57,  72,  42  L. 
Ed.   948. 

"The  presumption  is  that  when  such 
contracts  are  entered  into  it  is  with  the 
knowledge  that  parties  cannot,  by  making 
agreements  on  subjects  involving  the 
rights  of  the  public,  withdraw  such  sub- 
jects from  the  police  power  of  the  legis- 
lature." Chicago,  etc.,  R.  Co.  v.  Ne- 
braska, 170  U.  S.  57,  72,  42  L.  Ed.  948. 

Same;  agreement  with  regard  to  tracks, 
crossings,  etc. — "In  view  of  the  paramount 
duty  of  the  legislature  to  secure  the  safety 
of  the  community  at  an  important  crossing 
within  a  populous  city,  it  was  and  is  within 
its  power  to  supervise,  control  and  change 
such  agreements  as  may  be,  from  time  to 
time,  entered  into  between  the  city  and 
the  railroad  company,  in  respect  to  such 
crossing,  saving  any  rights  previously 
vested."  Chicago,  etc.,  R.  Co.  v.  Ne- 
braska, 170  U.  S.  57,  73,  42  L.  Ed.  948. 

"Any  other  view  involves  the  proposi- 
tion that  it  is  competent  for  the  city  and 
the  railroad  company,  by  entering  into  an 
agreement  between  themselves,  to  with- 
draw the  subject  from  the  reach  of  the 
police'  power,  and  to  substitute  their  views 
of  the  public  necessities  for  those  of  the 
legislature."  Chicago,  etc.,  R.  Co.  v.  Ne- 
braska, 170  U.  S.  57,  74,  42  L.  Ed.  948. 

In  1886  an  agreement  was  made  between 
a  city  and  a  railway  company,  regarding 
the  building  and  keeping  in  repair  a 
viaduct  over  a  street  crossing.  In  1894 
an  act  was  passed  imposing  additional 
burdens  on  the  railway.  Held:  "In  view 
of  the  paramount  duty  of  the  legislature 
to  secure  the  safety  of  the  community  at 
an  important  crossing  within  a  populous 
city,  it  was  and  is  within  its  power  to  su- 
pervise, control  and  change  such  agree- 
ments as  may  be,  from  time  to  time,  en- 
tered into  between  the  city  and  the  rail- 
road company,  in  respect  to  such  cross- 
ing, saving  any  rights  previously  vested." 
Chicago,  etc.,  R.  Co.  v.  Nebraska,  170  U. 
S.  57,  73,  42  L.  Ed.  948,  following  New 
York,  etc.,  R.  Co.  v.  Bristol,  151  U.  S.  556, 
38  L.  Ed.  269,  and  Wabash  R.  Co.  v.  Defi- 
ance, 167  U.  S.  88,  42  L.  Ed.  87. 

7S.  Contracts  between  private  persons, 
subject  to  the  police  power. — New  York, 


etc.,  R.  Co.  V.  Bristol,  151  U.  S.  556,  567, 
38  L.  Ed.  269;  Connecticut,  etc.,  R.  Co.  v. 
Woodruff,  153  U.  S.  689,  38  h.  Ed.  869; 
Chicago,  etc.,  R.  Co.  v.  Chicago,  166  U.  S- 
226,  41  L.  Ed.  979;  Douglas  v.  Kentucky, 
168  U.  S.  488,  42  L.  Ed.  553;  Holden  v. 
Hardy,  169  U.  S.  366,  42  L.  Ed.  780;  Chi- 
cago, etc.,  R.  Co.  V.  Nebraska,  170  U.  S. 
57,  42  L.  Ed.  948;  New  York,  etc.,  R.  Co. 
V.  McKeon,  189  U.  S.  508,  47  L.  Ed.  923; 
New  York,  etc.,  R.  Co.  v,  Plymouth,  193 
U.  S.  668,  48  L.  Ed.  839;  Manigault  v. 
Springs,  199  U.  S.  473,  50  L.  Ed.  274. 

"It  is  the  settled  law  of  this  court  that 
the  interdiction  of  statutes  impairing  the 
obligation  of  contracts  does  not  prevent 
the  state  from  exercising  such  powers  as 
are  vested  in  it  for  the  promotion  of  the 
common  weal,  or  are  necessary  for  the 
general  good  of  the  public,  though  con- 
tracts previously  entered  into  between  in- 
dividuals may  thereby  be  affected.  This 
power,  which  in  its  various  ramifications 
is  known  as  the  police  power,  is  an  exer- 
cise of  the  sovereign  right  of  the  govern- 
ment to  protect  the  lives,  health,  morals, 
comfort  and  general  welfare  of  the  peo- 
ple, and  is  paramount  to  anv  rights  under 
contracts  between  individuals."  Mani- 
gault V.  Springs,  199  U.  S.  473,  480,  50  L. 
Ed.  274. 

"Familiar  instances  of  this  are,  where 
parties  enter  into  contracts,  perfectly  law- 
ful at  the  time,  to  sell  liquor,  operate  a 
brewery  or  distillery,  or  carry  on  a  lot- 
tery, all  of  which  are  subject  to  impair- 
ment by  a  change  of  policy  on  the  part  of 
the  state,  prohibiting  the  establishment 
or  continuance  of  such  traffic;  in  other 
words,  that  parties  by  entering  into  con- 
tract may  not  estop  the  legislature  from 
enacting  laws  intended  for  the  public 
good."  Manigault  v.  Springs,  199  U.  S. 
473,  50  L.  Ed.  274. 

A  statute  which  places  the  entire  costs 
of  the  abolition  of  a  grade  crossing  upon 
a  railroad  company  and  in  so  doing  places 
upon  it  a  burden  beyond  its  financial  abil- 
ity to  meet,  thereby  lessening  the  value 
of  its  securities  to  the  detriment  of  its 
creditors,  is  not  invalid  as  impairing  the 
obligation  of  contracts.  New  York,  etc., 
R.  Co.  V.  Bristol,  151  U.  S.  556,  38  L.  Ed. 
269;  Connecticut,  etc.,  R.  Co.  v.  Woodruff, 
153  U.  S.  689,  38   L.  Ed.  869. 

Contracts  entered  into  on  faith  of  lot- 
tery grant. — No  right  acquired  during  the 
life  of  a  grant  of  the  privilege  of  con- 
ducting a  lottery  on  the  faith  of  or  by 
ap^reement  with  the  grantee,  can  be  exer- 
cised after  the  revocation  of  such  grant 
and  the  forbidding  of  the  lottery,  if  its 
exercise   involves   a   continuance    of     the 
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b.  LindtcDtions  of  Doctrifte — (1)  Where  Grant  Is  Contained  in  the  State  Con- 
stitution,— Where  the  grant  of  the  privilege  of  conducting  a  lottery  is  contained 
in,  or  is  protected  by,  the  state  constitution  such  privilege  is  removed  beyond  the 
reach  of  the  police  power  of  the  state  legislature  and  cannot  be  abrogated  by  an 
ordinary  act  of  legislation^*  But  no  rights  of  contract  are  or  can  be  vested  under 
such  a  constitutional  provision  which  a  subsequent  constitution  might  not  destroy 
without  impairing  the  obligation  of  a  contract  within  the  sense  of  the  constitu- 
tion of  the  United  States.  In  othtr  words,  as  to  subsequent  amendment  or  adop- 
tion, the  principles  stated  in  Stone  v,  Mississippi,  101  U.  S.  814,  25  L.  Ed.  1079, 
still  apply .'^'^ 

(2)  Doctrine  Not  Universally  True  as  to  Matters  Embraced  within  the  Largest 
Definition  of  the  Police  Power, — The  statement  previously  made,  that  the  police 
power  cannot  be  bargained  away,  while  true  as  to  matters  affecting  the  public 
health  and  the  public  morals,  is  not  universally  true  as  to  matters  embraced  within 
the  police  power  in  its  broadest  sense."^®  According  to  its  largest  definition,  as  we 
have  previously  seen,  th^  police  power  includes  all  legislation  and  almost  every 
function  of  civil  government.'^'^     If,  therefore,  the  statement  that  the  police  power 


lottery  as  originally  authorized.  Douglas 
V,  Kentucky,  168  U.  S.  488,  502,  42  L.  Ed. 
553. 

Same;  where  contract  entered  into  on 
faith  of  supreme  court  decision. — ^The  fact 
that  the  state  court  of  last  resort  has  held 
that  the  power  of  the  state  to  revoke  the 
lottery  grant  is  restricted  in  so  far  as  it 
affects  the  rights  of  third  persons  ac- 
quired on  the  faith  of  the  privilege  granted 
to  the  lottery  company  is  wholly  imma- 
terial, even  though  the  rights  of  such  third 
persons  were  acquired  on  the  faith  of  such 
decision.  Such  rights  do  not,  as  against 
the  power  of  the  state,  in  the  exercise  of 
its  police  power  to  revoke,  become  con- 
tract or  vested  rights.  Douglas  v.  Ken- 
tucky, 168  U.  S.  488,  50S,  42  L.  Ed.  653. 

"All  rights  acquired  on  the  faith  of  a 
lottery  grant  must  be  deemed  to  have 
been  acquired  subject  to  the  power  of  the 
state  to  the  extent  just  indicated;  never- 
theless, rights  acquired  under  such  a 
grant  consistently  with  the  law  as  it  was 
when  they  were  so  acquired,  and  which 
rights  may  be  exercised  and  enjoyed  with- 
out conducting  a  lottery  forbidden  by  the 
state,  are  of  course  not  affected,  and  could 
not  be  affected,  by  the  revocation  of  such 
grant."  Douglas  v.  Kentucky,  168  U.  S. 
488.  503,  42  L.  Ed.  553. 

74.  Limitations  of  doctrine;  where  grant 
is  contained  in  or  protected  by  state  con- 
stitution.— New  Orleans  v.  Houston,  119 
U.  S.  265,  675,  30  L.  Ed.  411.  See,  also, 
Douglas  V.  Kentucky,  168  U.  S.  488,  498, 
42  L.  Ed.  553. 

Where  the  charter  privilege  of  conduct- 
ing a  lottery  is  revived  and  confirmed  by 
constitutional  amendment  and  by  such 
amendment  recognized  as  a  contract  be- 
tween the  state  and  the  company  for  a 
specified  number  of  years,  it  is  thereby 
placed  beyond  the  legislative  power  to  re- 
voke or  repeal;  for  while  lotteries  arc 
ordinarily  proper  subjects  of  police  regula- 
tions, such  a  constitutional  provision  re- 
moves the  company  out  of  the  police  ju- 
risdiction   of    the  state  legislature.     New 


Orleans  v.  Houston,  119  U.  S.  265,  30  L. 
Ed.  411,  distinguishing  Stone  v.  Missis- 
sippi, 101  U.  S.  814,  25  L.  Ed.  1079. 

75.  Same. — New  Orleans  v.  Houston^ 
119  U.  S.  265,  30  L.  Ed.  411. 

76.  As  to  matters  embraced  within 
largest  definition  of  police  power. — Butch- 
ers' Union  Slaughter-House,  etc.,  Co.  v. 
Crescent  City,  etc.,  Slaughter-House  Co., 
Ill  U.  S.  746,  28  L.  Ed.  585;  New  Orleans 
Gas  Co.  V,  Louisiana  Light  Co.,  115  U.  S. 
650,  29  L.  Ed.  516;  Louisville,  etc.,  R.  Co. 
V.  Kentucky,  161  U.  S.  677,  40  L.  Ed.  849; 
Walla  Walla  City  v.  Walla  Walla  Water 
Co.,  172  U.  S.  1,  43  L.  Ed.  341. 

So  far  from  the  court  saying  in  Butch- 
ers' Union  Slaughter-House,  etc.,  Co.  r. 
Crescent  City,  etc.,  Slaughter-House  Co., 
Ill  U.  S.  746,  28  L.  Ed.  585,  that  the  state 
could  not  make  a  valid  contract  in  refer- 
ence to  any  matter  whatever  within  the 
reach  of  the  police  power,  according  to 
its  largest  (definition,  its  language  was: 
"Whik  we  are  not  prepared  to  say  that 
the  legislature  can  make  valid  contracts 
on  no  subject  embraced  in  the  largest 
definition  of  the  police  power,  wc  think 
that,  in  regard  to  two  subjects  so  em- 
braced, it  cannot,  by  contract,  limit  the 
exercise  of  those  powers  to  the  prejudice 
of  the  general  welfare.  They  are  the  pub- 
lic health  and  the  public  morals."  See 
New  Orleans  Gas  Co.  v.  Louisiana  Light 
Co.,  115  U.  S.  650,  660,  29  L-  Ed.  516. 

"A  railroad  company,  although  a  quasi 
public  corporation,  and  although  it  oper- 
ates a  public  highway,  Cherokee  Nation 
V.  Southern  Kansas  R.  Co.,  135  U.  S.  641„ 
34  L.  Ed.  295;  Lake  Shore,  etc.,  R.  Co.  v. 
Ohio,  173  U.  S.  285,  301,  43  L.  Ed.  702, 
has  nevertheless  rights  which  the  legisla- 
ture cannot  take  away  without  a  violation 
of  the  federal  constitution,  as  stated  in 
Smyth  V.  Ames,  169  U.  S.  466,  544,  42  L- 
Ed.  819."  Lake  Shore,  etc.,  R.  Co.  v. 
Smith,  173  U.  S.  684,  690,  43  L.  Ed.  858. 

77.  Same. — See  ante,  "Police  Power  De- 
fined," L 
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cannot  be  bargained  away  were  universally  true,  the  contract  clause  of  the  federal 
constitution  would  impose  little  or  no  restraint  upon  the  states  and  their  munic- 
ipal subdivisions  so  far  as  their  own  contracts  were  concerned ;  whereas  the  law 
is  thoroughly  settled  to  the  contrary  J  ^ 

Grants  of  Exclusive  Privileges. — This  principle  of  the  limitation  of  the  po- 
lice power  in  its  broad  sense  is  well  illustrated  by  grants  of  exclusive  privileges  to 
corporations  respecting  the  construction  and  maintenance  of  highways  and  bridges 
and  the  exaction  of  tolls  for  the  use  thereof;'®  also  by  laws  granting  to  corpora- 
tions exclusive  privileges  to  supply  municipalities  with  the  comforts  of  life  for  a 
certain  number  of  years.®^  Laws  granting  corporations  exclusive  privileges  to 
supply  municipalities  with  the  comforts  of  life  for  a  certain  number  of  years  are 
exceptional,  and  rest  upon  the  theory  of  an  authority  expressly  vested  in  the  cor- 
poration for  a  limited  time,  in  consideration  of  benefits  likely  to  accrue  to  the 
public  from  the  establishment  of  a  particular  industry.  Even  in  such  cases,  how- 
ever, it  has  been  held  that  the  monopoly  may  be  modified  or  abrogate4,  if  it 
proved  to  be  prejudicial  to  the  public  health  or  public  morals.®^ 


78.  Same.— See  the  title  IMPAIRMENT 
OF  OBLIGATION  OF  CONTRACTS, 
vol.    6,    p.   784. 

79.  As  to  grants  of  exclusive  privileges; 
highways  and  bridges. — Bridge  Proprie- 
tors V.  The  Hoboken  Co.,  1  Wall.  116,  17 
L.  Ed.  571;  The  Binghamton  Bridge,  3 
Wall.  61,  18  L.  Ed.  137;  New  Orleans  Gas 
Co.  V.  Louisiana  Light  Co.,  115  U.  S.  650, 
29  L.  Ed.  516. 

80.  Same;  exclusive  rights  of  companies 
Sttppl3ring  municipal  comforts  and  neces- 
sities.— New  Orleans  Gas  Co.  v.  Louisi- 
ana Light  Co.,  115  U.  S.  650,  29  L.  Ed. 
516;  New  Orleans  Waterworks  Co.  v. 
Rivers,  115  U.  S.  674,  29  L.  Ed.  525;  St. 
Tammany  Waterworks  v»  New  Orleans 
Waterworks,  120  U.  S.  64,  30  L.  Ed. 
563;  Louisville,  etc.,  R.  Co.  v.  Kentucky, 
161  U.  S.  677,  40  L.  Ed.  849;  Walla  Walla 
City  V.  Walla  Walla  Water  Co.,  172  U,  S. 
1. 43  L.  Ed.  341.  See,  also,  the  titles  CON- 
STITUTIONAL LAW,  vol.  4,  p.  423; 
DUE  PROCESS  OF  LAW,  vol.  6,  p.  567; 
IMPAIRMENT  OF  OBLIGATION  OF 
CONTRACTS,  vol.  6,  pp.  797,  813,  815. 
817. 

The  principle  upon  which  the  decisions 
in  Beer  Co.  v.  Massachusetts,  97  U.  S. 
25,  24  L.  Ed.  989;  Fertilizing  Co.  v,  Hyde 
Park,  97  U.  S.  659,  24  L.  Ed.  1036;  Stone 
V.  Mississippi,  101  U.  S.  814,  25  L.  Ed. 
1079,  and  Butcher's  Union  Slaughter- 
Housc,  etc.,  Co.  v.  Cresent  ^City,  etc., 
Slaughter-House  Co.,  Ill  U.  S.  746,  28  L. 
Ed.  585,  rest  is,  that  one  legislature  can- 
not so  limit  the  discretion  of  its  succes- 
sors that  they  may  not  enact  such  laws  as 
are  necessary  to  protect  the  public  health, 
or  the  public  morals.  That  principle,  it 
may  be  observed  was  announced  with 
reference  to  particular  kinds  of  private 
business  which,  in  whatever  manner  con- 
ducted, were  detrimental  to  the  public 
health  or  the  public  morals.  It  is  fairly 
the  result  of  those  cases  that  statutory 
authority  given  by  the  state  to  corporations 
or  individuals  to  engage  in  a  particular 
private  business  attended  by  such  results, 
while  it  protects  them  for  the  time  against 


public  prosecutions,  does  not  constitute  a 
contract  preventing  the  withdrawal  of 
such  authority,  or  the  granting  of  it  to, 
others.  New  Orleans  Gas  Co.  v.  Louisi- 
ana Light  Co.,  115  U.  S.  650,  669,  29  L. 
Ed.  516. 

But  the  manufacture  of  gas,  and  its  dis- 
tribution for  public  and  private  use  by 
means  of  pipes  laid,  under  legislative  au- 
thority, in  the  streets  and  ways  of  a  city, 
involves  no  such  considerations.  It  is  not 
an  ordinary  business  in  which  every  one 
may  engage,  but  is  a  franchise  belonging 
to  the  government,  to  be  granted,  for  the 
accomplishment  of  public  objects,  to 
whomsoever,  and  upon  what  terms,  it 
pleases,  and  when  so  granted,  upon  suffi- 
cient consideration,  becomes  an  irrevo- 
cable contract.  Louisville  Gas  Co.  v.  Citi- 
zens* Gas  Co.,  115  U.  S.  683,  29  L.  Ed.  510; 
New  Orleans  Gas  Co.  v.  Louisiana  Light 
Co.,  115  U.  S.  650,  669,  29  L.  Ed.  616. 

"Where  a  contract  for  a  supply  of 
water  is  innocuous  in  itself  and  is  carried 
out  with  due  regard  to  the  good  order  of 
the  city  and  the  health  of  its  inhabitants, 
the  aid  of  the  police  power  cannot  be  in- 
voked to  abrogate  or  impair  it.*'  Walla 
Walla  City  v.  Walla  Walla  Water  Co.,  172 
U.  S.  1,  17,  43  L.  Ed.  341. 

81.  Same;  laws  of  this  character  excep- 
tional« — Louisville,  etc.,  R.  Co.  v.  Ken- 
tucky, 161  U.  S.  677,  699,  40  L.  Ed.  849; 
Butchers'  Union  Slaughter-House,  etc., 
Co.  V,  Crescent  City,  etc.,  Slaughter- 
House  Co.,  Ill  U.  S.  746,  28  L.  Ed.  585. 

The  grant  of  a  right  to  supply  gas  or 
water  to  a  municipality  and  its  inhabitants 
through  pipes  and  mains  laid  in  the  streets, 
upon  condition  of  the  performance  of  its 
service  by  the  grantee,  is  the  grant  of  a 
franchise  vested  in  the  state,  in  considera- 
tion of  the  performance  of  a  public  serv- 
ice, and,  after  performance  by  the  grantee, 
is  a  contract  protected  by  the  constitu- 
tion of  the  United  States  against  state 
legislation  to  impair  it.  New  Orleans  Gas 
Co.  V.  Louisiana  Light  Co.,  115  U.  S.  650, 
660,  29  L.  Ed.  516;  New  Orleans  Water- 
works Co.  V.  Rivers,  115  U.  S.  674,  29  L. 
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Grants  Must  Be  Clearly  Given. — Grants  of  this  character,  however,  and 
grants  of  exemption  from  legitimate  governmental  control,  made  to  corporations 
and  persons  engaged  in  business  affected  with  a  public  use,  must  be  clearly  made 
out.  They  are  never  to  be  presumed.  On  the  contrary,  the  presumptions  are 
all  the  other  way,  and  unless  an  exemption  is  clearly  established,  the  legislature 
is  free  to  act  on  all  subjects  within  its  general  jurisdiction  as  the  public  inter- 
ests may  seem  to  require.  It  can  never  be  assumed  that  the  government  in- 
tended to  diminish  its  power  of  accomj[)lishing  the  end  for  which  it  was  created. 
This  is  an  elementary  principle.®* 

(3)  But  Even  Charter  and  Contract  Rights  Subject  to  Police  Regulation, — 
But  notwithstanding  the  existence  of  a  valid  contract  or  charter  right,  enjoying 
the  full  protection  of  the  contract  clause  of  the  constitution,  may  be  conceded, 
it  is  still  subject  to  reasonable  police  regulation  in  so  far  as  may  be  necessary 
for  the  protection  of  the  public  health,  morals,  or  safety,  or  in  so  far  as  the 
business  or  property  involved  is  devoted  to  or  affected  with  a  public  use.  In 
other  words,  such  rights  are  mere  property  rights,  the  use  and  enjo)mient  of 
which  are  subject  to  reasonable  police  regulation  and  restraint  in  common  with 
all  other  property.  So  long  as  such  regulations  do  not  interfere  substantially 
with  the  enjoyment  of  the  main  object  of  the  grant,  they  are  not  open  to  ob- 
jection as  impairing  the  obligation  of  the  contract.®^ 


Ed.  525;  St.  Tammany  Waterworks  v. 
New  Orleans  Waterworks,   120  U.  S.  64, 

30  L.  Ed.  563;  Walla  Walla  City  v.  WaUa 
Walla  Water  Co.,  172  U.  S.  1,  9,  43  L. 
Ed.  341. 

88.  Grant  must  be  clearly  given. — 
Charles  River  Bridge  v.  Warren  Bridge, 
11  Pet.  420,  9  L.  Ed.  773;  Ruggles  v,  Illi- 
nois, 108  U.  S.  526,  27  L.  Ed.  812;  Illinois 
Cent.  R.  Co.  v.  Illinois,  108  U.  S.  541,  27 
L.  Ed.  818;  Railroad  Commission  Cases, 
116  U.  S.  307,  29  L.  Ed.  636.  See,  also,  the 
titUs  CONSTITUTIONAL  LAW,  vol.  4, 
p.  425;  CORPORATIONS,  vol.  4,  p.  636; 
IMPAIRMENT  OF  OBLIGATION  OF 
CONTRACTS,  vol.   6,  pp.  784,  824. 

83.  But  even  charter  and  contract  rights 
subject  to  police  regulation. — Slaughter- 
House  Cases,  16  Wall.  36,  21  L.  Ed.  394; 
Chicago,  etc.,  R.  Co.  v.  Iowa,  94  U.  S.  155, 

24  L.  Ed.  94;  Patterson  v.  Kentucky.  97 
U.  S.  501,  24  L.  Ed,  1115;  Beer  Co.  v, 
Massachusetts,  97  U.  S.  25,  24  L.  Ed.  989; 
Sinking-Fund  Cases,  99  U.  S.  700,  25  L. 
Ed.  496:  Stone  v,  Mississippi,  101  U.  S.  814, 

25  L.  Ed.  1079;  Chicago  Life  Ins.  Co.  v. 
Needles,  113  U.  S.  574,  28  L.  Ed.  1084;  New 
Orleans  Gas  Co.  v.  Louisiana  Light  Co., 
115  U.  S.  650,  29  L.  Ed.  516;  Louisville 
Gas  Co.  V.  Citizens'  Gas  Co.,  115  U.  S. 
683,  29  L.  Ed.  510;  New  Orleans  Water- 
works Co.  V.  Rivers,  115  U.  S.  674,  29  L. 
Ed.  525:  Mugler  v.  Kansas,  123  U.  S.  623, 

31  L.  Ed.  205;  Pennsylvania  R.  Co.  v. 
Miller,  133  U.  S.  75,  33  L.  Ed.  267;  Stein 
V.  Bienville  Water  Supply  Co.,  141  U.  S. 
67,  35  L.  Ed.  622;  New  York  v.  Squire,  145 
U.  S.  175,  36  L.  Ed.  666;  St.  Louis  v. 
Western  Union  Tel.  Co.,  148  U.  S.  92,  37 
L.  Ed.  380;  St.  Louis  v.  Western  Union 
Tel.  Co.,  149  U.  S.  465,  37  L.  Ed.  810; 
Minneapolis,  etc.,  R.  Co.  v.  Emmons,  149 
U.  S.  364,  37  L.  Ed.  769;  New  York,  etc., 
R.  Co.  V.  Bristol,  151  U.  S.  556,  38  L.  Ed. 
269;    Connecticut,   etc.,    R.    Co.   v.   Wood- 


ruflF,  153  U.  S.  689,  38  L.  Ed.  869;  New 
York,  etc.,  R.  Co.  v.  Pennsylvania,  153  U. 
S.  628,  38  L.  Ed.  846;  Sweet  v,  Rechcl,  15^ 
U.  S.  380,  40  L.  Ed.  188;  Louisville,  etc.. 
R.  Co.  V.  Kentucky,  161  U.  S.  677,  40  L. 
Ed.  849;  Pearsall  v.  Great  ^fo^the^n  R. 
Co.,  161  U.  S.  646,  40  L.  Ed.  838;  St.  Louis, 
etc.,  R.  Co.  V.  Mathews,  165  U.  S.  1,  41 
L.  Ed.  611;  Chicago,  etc.,  R.  Co.  v.  Chi- 
cago, 166  U.  S.  226,  41  L.  Ed.  979;  Laclede 
Gas  Light  Co.  v.  Murphy,  170  U.  S.  78,  42 
L.  Ed.  955;  Walla  Walla  City  v.  Walla 
Walla  Water  Co.,  172  U.  S.  1,  43  L.  Ed. 
341;  Atchison,  etc.,  R.  Co.  v,  Matthews, 
174  U.  S.  96,  43  L.  Ed.  909;  Knoxville  Iron 
Co.  V.  Harbison,  183  U.  S.  13,  46  L.  Ed. 
55;  Louisville,  etc.,  R.  Co.  v.  Kentucky, 
183  U.  S.  503,  46  L.  Ed.  298;  Dayton,  etc.. 
Iron  Co.  v.  Barton,  183  U.  S.  23,  46  L.  Ed. 
61;  New  Orleans  Gas  Light  Co.  z^.  Drain- 
age Commission,  197  U.  S.  453,  49  L.  Ed, 
831;  Chicago,  etc.,  R.  Co.  v.  Drainage 
CommVs,  200  U.  S.  561,  50  L.  Ed.  596. 
See,  generally,  as  to  the  regulation  of 
charter  and  contract  rights,  the  titles 
CONSTITUTIONAL  LAW,  vol.  4,  p. 
420,  et  seq.;  CORPORATIONS,  vol.  4, 
pp.  621,  633,  636,  676,  693,  704.  707,  709,  710, 
711;  DUE  PROCESS  OF  LAW,  voL  5, 
pp.  560,  567,  584,  and  references  there 
given. 

The  legislature  may  create  corporations, 
and  give  them,  so  to  speak,  a  limited  citi- 
zenship; but  as  citizens,  limited  in  their 
privileges,  or  otherwise,  these  creatures 
of  the  government's  creation  are  subject 
to  such  rules  and  regulations  as  may  from 
time  to  time  be  ordained  and  established 
for  the  preservation  of  health  and  mo- 
rality. Stone  V.  Mississippi,  101  U.  S.  814, 
820,  25  L.   Ed.  1079. 

"Inasmuch  as  the  right  to  contract  is 
not  absolute  in  respect  to  every  matter, 
but  may  be  subjected  to  the  restraints  de- 
manded by  the  safety  and  welfare  of  the 
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Where  the  Power  Is  Beserved. — Where  the  power  to  amend  or  control  is 


state  and  its  inhabitants,  the  police  power 
of  the  state  mjiy,  within  defined  limita- 
tions, extend  over  corporations  outside  of 
and  regardless  of  the  power  to  amend 
charters."  Atchison,  etc.,  R.  Co.  v. 
Matthews,  174  U.  S.  96,  43  L.  Ed.  909; 
Knoxville  Iron  Co.  v.  Harbison,  183  U. 
S.  13,  22,  46  L.  Ed.  55,  followed  in  Dayton, 
etc..  Iron  Co.  v.  Barton,  183  U.  S.  23,  46 
L.  Ed.  61. 

The  constitutional  prohibition  upon 
state  laws  impairing  the  obligation  of  con- 
tracts does  not  restrict  the  power  of  the 
state  to  protect  the  public  health,  the  pub- 
lic morals,  or  the  public  safety  as  the  one 
or  the  other  may  be  involved  in  the  ex- 
ecution of  such  contracts.  Rights  and 
privileges  arising  from  contracts  with  a 
state  are  subject  to  regulations  for  the 
protection  of  the  public  health,  the  public 
morals,  and  the  public  safety,  in  the  same 
sense,  and  to  the  same  extent  as  are  all 
contracts  and  all  property,  whether  owned 
by  natural  persons  or  corporations. 
Slaughter-House  Cases,  16  Wall.  36,  21 
L.  Ed.  394;  Patterson  v.  Kentucky,  97  U. 
S.  501,  24  L.  Ed.  1115;  New  Orleans  Gas 
Co.  V.  Louisiana  Light  Co.,  115  U.  S.  650, 
29  L.  Ed.  616;  New  Orleans  Waterworks 
Co.  V.  Rivers,  115  U.  S.  674,  29  L.  Ed.  525; 
Louisville  Gas  Co.  v.  Citizens*  Gas  Co., 
115  U.  S.  683,  29  L.  Ed.  510;  Mugler  v. 
Kansas,  123  U.  S.  623,  31  L.  Ed.  205; 
Sweet  V.  Rechel,  159  U.  S.  380,  398,  40  L. 
Ed.  188;  St.  Louis,  etc.,  R.  Co.  v.  Mathews, 
165  U.  S.  1,  41  L.  Ed.  611. 

Abuse  of  corporate  privileges. — "The 
grant  of  a  corporate  franchise  is  neces- 
sarily subject  to  the  condition  that  the 
privileges  and  franchises  conferred  shall 
not  be  abused,  or  employed  to  defeat  the 
ends  for  which  they  were  conferred;  and 
that,  when  abused  or  misemployed,  they 
may  be  withdrawn  by  proceedmgs  con- 
sistent with  law."  Chicago  Life  Ins.  Co. 
V.  Needles,  113  U.  S.  574,  28  L.  Ed.  1084, 
quoted  with  approval  in  Louisville,  etc., 
R.  Co.  V.  Kentucky,  161  U.  S.  677,  697,  40 
L  Ed.  849. 

"It  would  be  extraordinary,  ♦  ♦  ♦  if  the 
legislative  department  of  a  government, 
charged  with  the  duty  of  enacting  such 
laws  as  may  promote  the  health,  the 
morals  and  the  prosperity  of  the  people, 
might  not,  when  unrestrained  by  consti- 
tutional limitations  upon  its  authority, 
provide,  by  reasonable  regulations,  against 
the  misuse  of  special  corporate  privileges 
which  it  has  granted,  and  which  could  not, 
except  by  its  sanction,  express  or  implied, 
have  been  exercised  at  all."  Chicago  Life 
Ins.  Co.  V.  Needles,  113  U.  S.  574,  28  L. 
Ed.  1084,  quoted  with  approval  in  Louis- 
ville, etc.,  R.  Co.  V.  Kentucky,  161  U.  S. 
677,  697,  40  L.  Ed.  849. 

Quasi  public  corporations;  property  or 
business  affected  with  public  use. — "While 
the  police  power  has  been  most  fre- 
quently exercised  with  respect  to  matters 


which  concern  the  public  health,  safety, 
or  morals,  we  have  frequently  held  that 
corporations  engaged  in  a  public  service 
are  subject  to  legislative  control,  so  far 
as  it  becomes  necessary  for  the  protec- 
tion of  the  public  interests."  Pennsylvania 
R.  Co.  V.  Miller,  132  U.  S.  75,  33  L.  Ed. 
267;  Louisville  Water  Co.  v.  Clark,  143  U. 
S.  1,  36  L.  Ed.  55;  Louisville,  etc.,  R.  Co. 
V.  Kentucky,  161  U.  S.  677,  40  L.  Ed.  849; 
Louisville,  etc.,  R.  Co.  v.  Kentucky,  183 
U.  S.  503,  46  L.  Ed.  298.  See  the  title 
DUE  PROCESS  OF  LAW,  vol.  5,  p.  560. 
See,  also,  post,  "Business  Affected  with  a 
Public  Interest,"  VI,   K,  3,  b,   (2). 

Statutes  which  operate  only  to  regulate 
the  manner  in  which  the  franchises  are  to 
be  exercised,  and  which  do  not  interfere 
substantially  with  the  enjoyment  of  the 
main  object  of  the  grant,  are  not  open  to 
the  objection  of  impairing  the  contract. 
Pearsall  v.  Great  Northern  R.  Co.,  161  U. 
S.  646,  665,  40  L.  Ed.  838. 

A  private  corporation,  created  by  the 
United  States  for  public  purposes,  and 
whose  property  is  to  a  large  extent  de- 
voted to  public  uses,  is  subject  to  the  leg- 
islative control  of  congress  so  far  as  its 
business  affects  public  interests.  Sinking- 
Fund  Cases,  99  U.  S.  700,  719,  25  L.  Ed. 
496;  Chicago,  etc.,  R.  Co.  v.  Iowa,  94  U. 
S.  155,  24  L.  Ed.  94. 

There  is  no  impairment  of  the  obliga- 
tion of  contract  m  the  imposition  upon 
railroad  companies  in  particular  instances 
of  the  entire  expense  of  the  performance 
of  acts  required  in  the  public  interest,  in 
the  exercise  of  legislative  discretion.  New 
York,  etc.,  R.  Co.  v,  Bristol,  151  U.  S.  556, 
571,  38  L.  Ed.  269;  Connecticut,  etc.,  R. 
Co.  V,  Woodruff,  153  U.  S.  689,  38  L.  Ed. 
869. 

Insurance  companies. — The  charter  right 
of  an  insurance  company  to  exist  as  a  cor- 
poration and  its  authority  in  that  capacity 
to  conduct  the  particular  business  for 
which  it  is  created  is  granted  subject  to 
an  implied  reservation  on  the  part  of  the 
state  to  enact  reasonable  police  regulations 
governing  the  conduct  of  its  business. 
Eagle  Ins.  Co.  v.  Ohio,  153  U.  S.  446,  38 
L.  Ed.  778;  Chicago  Life  Ins.  Co.  v. 
Needles,  113  U.  S.  574,  28  L.  Ed.  1084. 
See,  also,  Terrett  v.  Taylor,  9  Cranch  43, 
51,  3  -L.  Ed.  650;  Sinking-Fund  Cases,  99 
U.  S.  700,  ?5  i^.  Ed.  496.  See,  generally, 
the  title  INSURANCE,  vol.  7,  pp.  78,  79. 

Railroads. — "The  extent  of  the  obliga- 
tions and  duties  required  of  railway  cor- 
porations or  companies  by  their  charters 
does  not  create  any  limitation  upon  the 
state  against  imposing  all  such  further 
duties  as  may  be  deemed  essential  or  im- 
portant for  the  safety  of  the  public,  the 
security  of  passengers  and  employees,  or 
the  protection  of  the  property  of  adjoin- 
ing owners.  The  imposing  of  proper 
penalties  for  the  enforcement  of  such  ad- 
ditional   duties    is    unquestionably    within 
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expressly  reserved  to  the  state,  the  corporation  cannot,  of  course,  exempt  itself 
therefrom.** 

Limitation  of  Power  over  Such  Charter  and  Contract  Rights. — ^This 
power  of  control  over  contract  and  charter  rights,  whether  expressly  reserved 
or  merely  implied,  is  subject  to  the  limitation  that  it  shall  not  be  so  exercised 


the  police  powers  of  the  states.  No  con- 
tract with  any  person,  individual  or  cor- 
porate, can  impose  restrictions  upon  the 
power  of  the  states  in  this  respect." 
Minneapolis,  etc.,  R.  Co.  v.  Emmons,  149 
U.  S.  364,  367,  37  h.  Ed.  769.  See,  gen- 
erally, the  title  RAILROADS.  And  see 
post,  "Regulation  of  Railroads,"  VI,  K, 
5,  c,  and  references  there  given. 

Whatever  may  be  the  contract  or  char- 
ter rights  of  railroads  or  other  quasi  public 
corporations,  they  hold  their  property  and 
rights,  like  that  of  individuals,  subject  to 
the  legitimate  exercise  of  the  police  pow- 
ers of  the  states.  If  in  the  exercise  of 
those  powers  their  rights  or  property  sus- 
tain injury  or  inconvenience  or  expense, 
the  state  is  not  bound  to  make  compensa- 
tion unless  such  injury  amounts  to  an  ac- 
tual taking  and  appropriation  of  their 
property  to  the  public  use.  Chicago,  etc., 
R.  Co.  V.  Drainage  CommVs,  200  U.  S. 
561,  50  L.  Ed.  596. 

Under  its  police  power  the  people,  in 
their  sovereign  capacity,  or  the  legislature, 
as  their  representatives,  may  deal  with 
the  charter  of  a  railway  corporation,  so 
far  as  is  necessary  for  the  protection  of 
the  lives,  health  and  safety  of  its  passen- 
gers or  the  public,  or  for  the  security  of 
property  or  the  conservation  of  the  pub- 
lic interests,  provided  of  course,  that  no 
vested  rights  are  thereby  impaired.  The 
company  lays  its  tracks  subjecl  to  the  con- 
dition necessarily  implied  that  their  use 
can  be  so  regulated  by  competent  au- 
thority as  to  insure  the  public  safety.  New 
York,  etc.,  R.  Co.  v.  Pennsylvania,  153  U. 
S.  628,  38  L.  Ed.  846;  Louisville,  etc.,  R. 
Co.  V.  Kentucky,  161  U.  S.  677,  40  L.  Ed. 
849;  Chicago,  etc.,  R.  Co.  v.  Chicago,  166 
U.  S.  226,  41  L.   Ed.  979. 

In  virtue  of  this  power  the  state  may 
prescribe  regulations  contributing  to  the 
comfort,  safety  and  health  of  passengers, 
the  protection  of  the  public  at  highway 
crossings  or  elsewhere,  the  security  of 
owners  of  adjacent  property,  by  requir- 
ing: the  track  to  be  fenced,  and  such  ap- 
pliances to  be  annexed  to  the  engines  as 
shall  prevent  the  communication  of  fire 
to  neighboring  buildings.  Pearsall  v. 
Great  Northern  R.  Co.,  161  U.  S.  646,  665, 
40  L.  Ed.  838. 

Public  utility  companies  in  streets. — A 
public  utility  company  having  a  contract 
or  charter  right  to  construct  pipes,  con- 
duits, tracks,  etc.,  in  the  streets  of  a  city, 
19  not,  by  reason  of  such  charter  or  con- 
tract right,  relieved  of  the  obligation  of 
complying  with  such  reasonable  regula- 
tions as  the  city,  in  the  exercise  of  its  po- 
lice powers,  may  enact  for  the  regulation 


of  the  necessary  excavation,  guarding, 
etc.,  attendent  upon  the  construction  of 
such  structures  or  the  position  in  which 
they  shall  be  placed.  New  York  v. 
Squire,  145  U.  S.  175,  36  L.  Ed.  666;  St 
Louis  V.  Western  Union  Tel.  Co.,  148  U. 
S.  92,  37  L.  Ed.  380;  S.  C,  149  U.  S.  465, 
37  h.  Ed.  810;  Laclede  Gas  Light  Co.  v. 
Murphy,  170  U.  S.  78,  42  L.  Ed.  955;  Wal^ 
Walla  City  v.  Walla  Walla  Water  Co.,  172 
U.  S.  1,  43  L.  Ed.  341. 

Gas. — ^The  grant  of  exclusive  privileges 
to  a  gas  company  does  not  restrict  the 
power  of  the  state,  or  of  the  municipality 
acting  under  authority  for  that  purpose, 
to  establish  and  enforce  regulations  which 
are  not  inconsistent  with  the  essential 
rights  granted  by  the  company^s  charter, 
and  which  may  be  necessary  for  the  pro- 
tection of  the  public  against  injury 
whether  arising  from  the  want  of  due 
care  in  the  conduct  of  its  business,  or 
from  an  improper  use  of  the  streets  in 
laying  gas  pipes,  or  from  the  failure  of 
the  grantee  to  furnish  gas  of  the  required 
quality  and  amount.  New  Orleans  Gas 
Co.  V.  Louisiana  Light  Co.,  115  U.  S.  650, 
29  L.   Ed.  516. 

Whatever,  therefore,  in  the  manufac- 
ture or  distribution  of  gas  proves  to  be 
injurious  to  the  public  health,  the  public 
comfort,  or  the  public  safety,  may,  not- 
withstanding the  exclusive  grant  to  plain- 
tiff company,  be  prohibited  by  legislation, 
or  by  municipal  ordinance  passed  under 
legislative  authority.  New  Orleans  Gas 
Co.  V.  Louisiana  Light  Co.,  115  U.  S.  650, 
29  L.  Ed.  516;  Louisville  Gas  Co.  v.  Citi- 
zens* Gas  Co.,  115  U.  S.  683,  29  L.  Ed. 
510;  New  Orleans  Waterworks  Co.  v. 
Rivers,  115  U.  S.  674,  29  L.  Ed.  525;  New 
Orleans  Gas  Light  Co.  v.  Drainage  Com- 
mission, 197  U.  S.  ^53,  49  L.  Ed.  831. 

Water. — Notwithstanding  the  exclusive 
privileges  granted  to  a  water  company  to 
supply  the  city  with  water,  the  power  re- 
mains with  the  state,  or  with  the  mu- 
nicipal government  acting  under  legisla- 
tive authority,  to  make  such  regulations 
as  will  secure  to  the  public  the  uninter- 
rupted use  of  the  streets,  as  well  as  pre- 
vent the  distribution  of  water  unfit  for  use, 
and  provide  for  such  a  continuous  supply, 
in  quantity,  as  protection  to  property,  pub- 
lic and  private,  may  require.  New  Or- 
leans Waterworks  Co.  v.  Rivers,  115  U. 
S.  674,  29  L.  Ed.  525;  Walla  Walla  City 
V.  Walla  Walla  Water  Co.,  172  U.  S.  1,  43 
L.  Ed.  341. 

84.  Regulation  where  power  is  re- 
served.— Louisville,  etc.,  R.  Co.  v.  Ken- 
tucky, 183  U.  S.  503,  513,  46  L.  Ed.  298; 
Beer  Co.  v.  Massachusetts,  97  U.  S.  25, 
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as  to  impair  vested  rights  or  substantially  interfere  with  the  main  object  of 
the  grant.  ®*5 

E.  As  Bestricted  by  the  Fourteenth  Amendment — 1.  Fourteenth 
Amendment  Not  Designed  to  Interfere  with  Legitimate  Exercise  of  the 
Police  Power. — It  is  the  settled  law  that  the  inhibitions  of  the  fourteenth 
amendment,  which  forbid  that  any  state  shall  abridge  the  privileges  or  immuni- 
ties of  citizens  of  the  United  States,  deprive  any  person  of  life,  liberty  or  jM-op- 
erty  without  due  process  of  law,  or,  by  implication,  without  compensation,  or 
deny  to  any  person  within  its  jurisdiction  the  equal  protection  of  the  laws,  were 
not  designed  to  interfere  with  the  power  of  the  state  to  promote  the  health, 
peace,  morals,  education,  good  order  and  general  welfare  of  its  people,  or  to 
so  legislate  as  to  develop  its  resources  increase  its  industries,  and  add  to  its 
wealth  and  prosperity.®^  The  possession  and  enjo3mient  of  all  rights  are  still 
subject  to  reasonable  regulations  essential  to  the  safety,  health,  peace,  good 
order  ?ind  morals  of  the  community,  and  so  far  as  the  due  process  clause  is 
concerned,  the  state  is  not  hampered  by  the  obligation  to  make  compensation 
for  property  injured,  depreciated  or  destroyed  in  the  legitimate  exercise  of  the 
police  power,  provided  that  which  is  done  does  not  amount  to  an  actual  taking 
thereof,  but  the  use  and  enjoyment  of  all  property,  real  and  personal,  tangible 
and  intangible,  is  liable  to  depreciation,  injury,  and  even  destruction,  through 
the  operation  of  police  enactments,  without  the  owner  being  entitled  to  any 
redress  whatsoever.®'^     Even  the  liberty  protected  by  the  fourteenth  amendment 


24  L.  Ed.  989.  See,  generally,  the  title 
CORPORATIONS,  vol.  4,  pp.  637,  695, 
et  seq. 

85.  Limitation  of  power  over  charter 
and  contract  rights. — Greenwood  v. 
Freight  Co.,  105  U.  S.  13,  26  L.  Ed.  961; 
New  Orleans  Gas  Co.  v.  Louisiana  Light 
Co.,  115  U.  S.  650,  29  L.  Ed.  516;  Stein  v. 
Bienville  Water  Supply  Co.,  141  U.  S.  67, 
35  L.  Ed.  622;  New  York  v.  Squire,  145 
U.  S.  175,  36  L.  Ed.  666;  New  York,  etc., 
R.  Co.  V.  Pennsylvania,  153  U.  S.  628,  38 
L.  Ed.  846;  Louisville,  etc.,  R.  Co.  v.  Ken- 
tucky, 161  U.  S.  677,  40  L.  Ed.  849;  Pear- 
sail  V.  Great  Northern  R.  Co.,  161  U.  S. 
646,  40  L.  Ed.  838;  Lake  Shore,  etc.,  R. 
Co.  V.  Smith,  173  U.  S.  684,  43  L.  Ed.  858. 
See,  generally,  the  title  CORPORA- 
TIONS, vol.  4,  pp.  636,  693,  704. 

Se.  Police  power  as  restricted  by  the 
fourteenth  amendment. — Slaughter-House 
Cases,  16  Wall.  36,  21  L.  Ed.  394;  Munn  v. 
Illinois,  94  U.  S.  113,  24  L.  Ed.  77;  Beer 
Co.  V,  Massachusetts,  97  U.  S.  25,  24  L. 
Ed.  989;  Fertilizing  Co.  v,  Hyde  Park,  97 
U.  S.  659,  24  L.  Ed.  1036;  Transportation 
Co.  V.  Chicago,  99  U.  S.  635,  25  L.  Ed.  336; 
Bowditch  V.  Boston,  lOl  U.  S.  16,  25  L. 
Ed,  980;  Butchers'  Union  Slaughter- 
House,  etc.,  Co.  V.  Crescent  City,  etc., 
Slaughter-House  Co.,  Ill  U.  S.  746,  28  L. 
Ed.  585;  Barbier  v,  Connolly,  113  U.  S. 
27,  28  L.  Ed.  923;  New  Orleans  Gas  Co.  v, 
Louisiana  Light  Co.,  115  U.  S.  650,  29  L. 
Ed.  516;  Yick  Wo  v.  Hopkins,  118  U.  S. 
356,  30  L.  Ed.  220;  Mugler  v,  Kansas,  123 
U.  S.  623,  31  L.  Ed.  205;  Powell  v.  Penn- 
sylvania, 127  U.  S.  678,  32  L.  Ed.  253; 
Minneapolis,  etc.,  R.  Co.  v,  Beckwith,  129 
U.  S.  26,  32  L.  Ed.  585;  In  re  Kemmler, 
136  U.  S.  436,  34  L.  Ed.  519;  Crowley  v. 
Christensen,  137  U.  S.  86,  34  L.  Ed.  620; 
In  re  Converse,  137  U.  S.  624,  34  L.  Ed. 


796;  In  re  Rahrer,  140  U.  S.  545,  35  L.  Ed. 
572;  Budd  v.  New  York,  143  U.  S.  517,  36 
L.  Ed.  247;  New  York,  etc.,  R.  Co.  v.  Bris- 
tol, 161  U.  S.  556,  38  L.  Ed.  269  (reaffirmed 
in  New  York,  etc.,  R.  Co.  v.  Plymouth,  193 
U.  S.  668,  48  L.  Ed.  839;  New  York,  etc., 
R.  Co.  V,  McKeon,  189  U.  S.  508,  47  L.  Ed. 
922) ;  Lawton  v.  Steele,  152  U.  S.  133,  38  L. 
Ed.  385;  Connecticut,  etc.,  R.  Co.  v.  Wood- 
ruff, 153  U.  S.  689,  38  L.  Ed.  869;  Allgeyer 
V,  Louisiana;  165  U.  S.  578,  41  L.  Ed.  832; 
St.  Louis,  etc.,  R.  Co.  v.  Mathews,  165  U. 
S.  1,  41  L.  Ed.  611;  Sentell  v.  New  Orleans, 
etc.,  R.  Co.,  166  U.  S.  698,  41  L.  Ed.  1169; 
Chicago,  etc.,  R.  Co.  v.  Chicago,  166  U.  S. 
226,  41  L.  Ed.  979;  Hodgson  v.  Vermont, 
168  U.  S.  262,  42  L.  Ed.  461;  Holden  v. 
Hardy,  169  U.  S.  366,  42  L.  Ed.  780;  L'Hote 
V.  New  Orleans,  177  U.  S.  587,  44  L.  Ed. 
899;  Austin  v.  Tennessee,  179  U.  S.  343, 
45  L.  Ed.  224;  Compagnie  Francaise  v.  Lou- 
isiana State  Board  of  Health,  186  U.  S.  380, 
386,  46  L.  Ed.  1209;  Jacobson  v.  Massachu- 
setts, 197  U.  S.  11,  49  L.  Ed.  643;  New  Or- 
leans Gas  Light  Co.  v.  Drainage  Commis- 
sion, 197  U.  S.  453,  49  L-  Ed.  831;  Lochner 
V.  New  York,  198  U.  S.  45,  49  L.  Ed.  937; 
California  Reduction  Co.  v.  Sanitary  Re- 
duction Worjcs,  199  U.  S.  306,  50  L.  Ed. 
204;  Gardner  v.  Michigan,  199  U.  S.  325, 

50  L.  Ed.  212;  Manigault  v.  Springs,  199 
U.  S.  473,  50  L.  Ed.  274;  Moeschen  v.  Ten- 
ement House  Department,  203  U.  S.  583, 

51  L.  Ed.  328;  Union  Bridge  Co.  v.  United 
States,  204  U.  S.  364,  51  L.  Ed.  523.  See, 
also,  the  titles  CONSTITUTIONAL 
LAW,  vol.  4,  pp.  356,  481;  DUE  PROC- 
ESS OF  LAW,  vol.  5,  pp.  540,  555,  578. 

87.  Possession  and  enjoyment  of  all 
rights  subject  to  reasonable  regulation; 
not  hampered  by  obligation  to  make  com- 
pensation.—Munn  V.  Illinois,  94  U.  S.  113, 
24  L.  Ed.  77;  Beer  Co.  v,  Massachusetts, 
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and  the  rights  inhering  therein  do  not  imply  unrestricted  license  to  act  according 
to  one's  own  will,  but  are  subject  to  such  reasonable  restraints  as  may  be  re- 
quired for  the  general  good.®®  And  the  equal  protection  of  the  laws  is  secured 
when  such  regulations,  not  in  themselves  arbitrary,  oppressive  or  discriminatory, 
are  made  to  apply  alike  to  all  persons  brought  witiiin  the  purview  of  their  opera- 
tion.8» 

2.   RESPECTS  WHEREIN  POUCE  PoWER  Is  RESTRICTED  BY  FOURTEENTH  AmENIK 

MENT — ^a.  Generally, — Notwithstanding  the  statements  contained  in  the  foregoing 
paragraph,  it  must  be  conceded  that  there  is  a  limit  to  the  valid  exercise  of 


97  U.  S.  25,  24  L.  Ed.  989;  Fertilizing  Co. 
V,  Hyde  Park,  97  U.  S.  659,  24  L.  Ed.  1036; 
Transportation  Co.  v.  Chicago,  99  U.  S. 
635,  25  L.  Ed.  336;  Bowditch  v,  Boston,  101 
U.  S.  16,  25  L.  Ed.  980;  Barbier  v.  Con- 
nolly, 113  U.  S.  27,  28  L.  Ed.  923;  New 
Orleans  Gas  Co.  v,  Louisiana  Light  Co., 
115  U.  S.  650,  29  L.  Ed.  516;  Mugler  v, 
Kansas,  123  U.  S.  623,  31  L.  Ed.  205;  In 
re  Kemmler,  136  U.  S.  436,  34  L.  Ed.  519; 
Crowley  v.  Christenscn,  137  U.  S.  86,  34  L. 
Ed.  620;  In  re  Converse,  137  U.  S.  624,  34 
L.  Ed.  796;  Budd  v.  New  York,  143  U.  S. 
517,  36  L.  Ed.  247;  New  York,  etc.,  R.  Co. 
V.  Bristol,  151  U.  S.  556,  38  L.  Ed.  260 
(reaffirmed  in  New  York,  etc.,  R.  Co.  v. 
McKcon,  189  U.  S.  508,  47  L.  Ed.  922;  New 
York,  etc.,  R.  Co.  v.  Plymouth,  193  U.  S. 
668,  48  L.  Ed.  839) ;  Lawlon  v.  Steele,  152 
U.  S.  133,  38  L.  Ed.  385;  Connecticut,  etc., 
R.  Co.  V.  Woodruff,  153  U.  S.  689,  38  L. 
Ed.  869;  St.  Louis,  etc.,  R.  Co.  v.  Mathews, 

165  U.  S.  1,  41  L.  Ed.  611;  Chicago,  etc., 
R.  Co.  v.  Chicago,  166  U.  S.  226,  41  L.  Ed. 
979;  Sentell  v.  New  Orleans,  etc.,  R.  Co., 

166  U.  S.  698,  41  L.  Ed.  116^;  Holden  v. 
Hardy,  169  U.  S.  366,  42  L.  Ed.  780;  New 
Orleans  Gas  Light  Co.  v.  Drainage  Com- 
mission, 197  U.  S.  453,  49  L.  Ed.  831; 
Lochner  v.  New  York,  198  U.  S.  45,  49 
L.  Ed.  937;  Manigault  v.  Springs,  199  U. 
S.  473,  50  L.  Ed.  274;  California  Reduc- 
tion   Co.    V.    Sanitary    Reduction    Works, 

199  U.  S.  306,  60  L.  Ed.  204;  Gardner  v. 
Michigan,  199  U.  S.  325,  50  L.  Ed.  212; 
Chicago,  etc.,  R.  Co.  v.  Drainage  Comm'rs, 

200  U.  S.  561,  50  L.  Ed.  596;  Moeschen  v. 
Tenement  House  Department,  203  U.  S. 
583,  51  L.  Ed.  328;  Union  Bridge  Co.  v. 
United  States,  204  U.  S.  364,  51  L.  Ed.  523. 
See,  also,  the  titles  CONSTITUTIONAL 
LAW,  vol..  4,  pp.  356,  481;  DUE  PROCESS 
OF  LAW,  vol.  5,  pp.  540,  555,  575,  578, 
579,   598. 

"There  are,  unquestionably,  limitations 
upon  the  exercise  of  the  police  power 
which  cannot,  under  any  circumstances, 
be  ignored.  But  the  clause  prohibiting 
the  taking  of  private  property  without 
compensation  *is  not  intended  as  a  limi- 
tation of  the  exercise  of  those  police  pow- 
ers which  are  necessary  to  the  tranquility 
of  every  well-ordered  community,  nor  of 
that  general  power  over  private  property 
which  is  necessary  for  the  orderly  exist- 
ence of  all  governments.  It  has  always 
been  held  that  the  legislature  may  make 
police  regulations,  although  they  may  in- 


terfere with  the  full  cnjo3rment  of  private 
property  *  and  though  no  compensation 
is  given.' "  Chicago,  etc.,  R.  Co.  v.  Drain- 
age Comm'rs,  200  U.  S.  561,  594,  50  L. 
Ed.  596. 

88.  Liberty  subject  to  reasonable  re- 
straint.—Slaughter-House  Cases,  l6  WalL 
36,  21  L.  Ed.  394;  Soon  Hing  v.  Crowley, 
113  U.  S.  703,  28  L.  Ed.  1145;  Mugler  v. 
Kansas,  123  U.  S.  623,  31  L.  Ed.  205;  In 
re  Kemmler.  136  U.  S.  436,  34  L.  Ed.  519; 
Crowley  v.  Christenscn,  137  U.  S.  86.  34  L. 
Ed.  620;  In  re  Converse,  137  U.  S.  624, 
34  L.  Ed.  796;  Allgeyer  v.  Louisiana,  165 
U.  S.  578,  41  L.  Ed.  832;  Addyston  Pipe, 
etc.,  Co.  V,  United  States,  175  U.  S.  211, 
44  L.  Ed.  136;  Northern  Securities  Co.  v. 
United  States,  193  U.  S.  197,  48  L.  Ed. 
679;  Lochner  v.  New  York,  198  U.  S.  45, 
49  tf.  Ed.  937;  Jacobson  v.  Massachusetts, 
197  U.  S.  11,  49  L.  Ed.  643;  California 
Reduction  Co.  v.  Sanitary  Reduction 
Works,  199  U.  S.  306.  50  L.  Ed.  204; 
Gardner  v.  Michigan,  199  U.  S.  325,  50  L. 
Ed.  212,  See  the  title  DUE  PROCESS 
OF  LAW,  vol.  5,  pp.  540.  555. 

"In  every  well  ordered  society  charged 
with  the  duty  of  conserving  the  safety  of 
its  members,  the  rights  of  the  individual 
in  respect  of  his  liberty  may  at  times,  un- 
der the  pressure  of  great  dangers,  be  sub- 
jected to  such  restraint,  to  be  enforced 
by  reasonable  regulations,  as  the  safety 
of  the  general  public  may  demand."  Ja- 
cobson V.  Massachusetts,  197  U.  S*  11,  29, 
49  L.   Ed.  643. 

When  one  becomes  a  member  of  so- 
ciety, he  necessarily  parts  with  some 
rights  or  privileges  which,  as  an  indi- 
vidual not  affected  by  his  relations  to 
others,  he  might  retain.  Upon  entering 
the  body  politic,  each  citizen  covenants 
with  the  whole  people,  and  the  whole 
people  covenants  with  each  citizen,  that 
all  shall  be  governed  by  certain  laws  for 
the  common  good.  This  compact  au- 
thorizes the  establishment  of  laws  re- 
quiring each  citizen  to  so  conduct  himself, 
and  to  so  use  his  own  property  as  not 
unnecessarily  to  injure  another.  This  is 
the  very  essence  of  government  and  is 
the  source  from  which  come  the  police 
powers  of  the  state.  Munn  v,  Illinois,  94 
U.  S.  113,  124.  24  L.  Ed.  77,  quoted  with 
approval  in  Mugler  v.  Kansas,  123  U.  S. 
623,  660,  31  L.  Ed.  205. 

89.  Effect  of  equal  protection  clause. — 
Barbier  v.  Connolly,  113  U.  S.  27,  28    L. 
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the  police  power  by  the  state.  There  is  no  dispute  concerning  this  general 
proposition.  Otherwise  the  fourteenth  amendment  would  have  no  efficacy  and 
the  legislatures  of  the  states  would  have  unbounded  power.*<>  In  Connolly  v. 
Union  Sewer  Pipe  Co.,*^  Mr.  Justice  Harlan,  delivering  the  opinion  of  the  court, 
said:  "The  question  of  constitutional  law  to  which  we  have  referred  (the  equal 
protection  of  the  laws)  cannot  be  disposed  of  by  saying  that  the  statute  in 
question  may  be  referred  to  what  are  called  the  police  powers  of  the  state, 
which,  as  often  stated  by  this  court,  were  not  included  in  the  grants  of  power 
to  the  general  government,  and  therefore  reserved  to  the  states  when  the  con- 
stitution was  ordained.  But  as  the  constitution  of  the  UniteJ  States  is  the  su- 
preme law  of  the  land,  an)rthing  in  the  constitution  or  statutes  of  the  states  to 
the  contrary  notwithstanding,  a  statute  of  a  state,  even  when  avowedly  enacted 
in  the  exercise  of  its  police  powers,  must  yield  to  that  law.  No  right  granted 
or  secured  by  the  constitution  of  the  United  States  can  be  impaired  or  de- 
stroyed by  a  state  enactment,  whatever  may  be  the  source  from  which  the 
power  to  pass  such  enactment  may  have  been  derived.  'The  nullity  of  any  act 
inconsistent  with  the  constitution  is  produced  by  the  declaration  that  the  con- 
stitution is  the  supreme  law.'  The  state  has  undoubtedly  the  power,  by  ap- 
propriate legislation,  to  protect  the  public  morals,  the  public  health  and  tlie 
public  safety,  but  if,  by  their  necessary  operation,  its  regulations  looking  to 
either  of  those  ends  amount  to  a  denial  to  persons  within  its  jurisdiction  of  the 
equal  protection  of  the  laws,  they  must  be  deemed  unconstitutional  and  void."®^ 

b.  Certain  Rights  Not  Subject  to  Invasion. — ^There  is,  of  course,  a  sphere 
within  which  the  individual  may  assert  the  supremacy  of  his  own  will  and  right- 
fully dispute  the  authority  of  any  human  government,  especially  of  any  free 
government  existing  under  a  written  constitution,  to  interfere  with  the  exercise 
of  that  will,*3  and  if  the  state  legislature,  under  the  pretense  of  guarding  the 
public  health,  the  public  morals,  or  the  public  safety,  should  invade  the  rights 
of  life,  liberty  or  property  or  other  rights  secured  by  the  supreme  law  of  the 
land,  it  would  be  the  duty  of  the  courts  to  declare  such  statute  unconstitutional.®^ 

c.  Regulations  Must  Be  Reasonable  and  Bona  Fide,  Having  Some  Substantial 
Relation  to  Ostensible  Object,  etc, — Government,  it  is  said,  is  a  moral,  not  an  ex- 
act science.  In  the  nature  of  things,  therefore,  it  is  impossible  to  frame  with 
mathematical  precision  a  rule  which  will  embrace  every  permissible  exercise  of  the 
police  power  under  the  fourteenth  amendment,  and  exclude  all  that  are  forbid- 
den.®5  In  general,  however,  it  may  be  said  that  the  fourteenth  amendment  does 
require  that  every  exercise  of  the  police  power  shall  be  reasonable  and  extend 
only  to  such  laws  as  are  enacted  in  good  faith  for  the  promotion  of  the  public 
good,  and  not  for  the  annoyance  or  oppression  of  a  particular  class;  that  there 
must  be  no  arbitrary  deprivation  of  life,  liberty  or  property,  no  arbitrary  or  un- 

Ed.  923;  Yick  Wo  v.  Hopkins.  118  U.  S.  v.  Haber,   169  U.   S.   613,  42  L.  Ed.   878. 

356,  30  L.  Ed.  220;  In  re  Kemmler,  136  U.  See,    also,    Dobbins   v.    Los   Angeles,    195 

S.  436,  34  L.  Ed.  519;  In  re  Converse,  137  U.  S.  223,  236,  49  L.  Ed.  169. 

U.  S.  624,  34  L.  Ed.  796;  Giozza  v.  Tier-  93.    Certain  rights  not  subject  to  inva- 

nan,  148  U.  S.  657,  37  L.  Ed.  599;  Hodg-  sion.— Munn  v,   Illinois,  94  U.   S.   113,  24 

son  V.  Vermont,  168  U.  S.  262,  42  L.  Ed.  L.   Ed.   77;   Mugler  v,   Kansas,   123   U.   S. 

461;  Connolly  v.  Union  Sewer  Pipe   Co.,  623,  31   L.   Ed.  205;   Jacobson  v.   Massa- 

184  U.  S.  540,  46  L.  Ed.  679.     See  the  title  chusetts,  197  U.  S.  11,  49  L.  Ed.  643.    See, 

CONSTITUTIONAL   LAW,  vol.   4,  pp.  also,      the      title      CONSTITUTIONAL 

356.  357,  361,  366,  367.  LAW,  vol.   4,   p.  459,  et  seq. 

90.  Respects  in  which  fourteenth  The  police  power  does  not  confer  upon 
amendment  is  restrictive. — Lochner  v.  the  whole  people  power  to  control  rights 
New  York,  198  U.  S.  45,  56,  49  L.  Ed.  937.  which  are  purely  and  exclusively  private. 

91.  Same.— Connolly  v.  Union  Sewer  Munn  v.  Illinois,  94  U.  S.  113,  24  L.  Ed. 
Pipe  Co.,  184  U.  S.  540,  658,  46  L.  Ed.  679.      77;   Mugler  v.  Kansas,  123  U.  S.  623,  31 

92.  Same. — Connolly   v.    Union    Sewer      L.  Ed.  205. 

Pipe  Co.,   184  U.   S.   540,  46  L.   Ed.  679,  M.   Same. — Powell  v.  Pennsylvania,  127 

ntine  Gibbons  v.    Ogden,  9  Wheat.   1,  6  U.   S.  678,   686,  32   L.   Ed.   253. 

L.  Ed.  23;  Sinnot  v.  Davenport,  22  How.  95.   No  precise  rule. — See  the  title  DUE 

227,  16  L.  Ed.  243;  Missouri,  etc.,  R.  Co.  PROCESS  OF  LAW,  vol.  5,  p.  508. 
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necessary  interference  with  private  rights  of  person,  property  or  business;  that 
the  means  employed  must  have  some  real,  bona  fide,  and  substantial  relation  to 
the  public  purpose,  lawful  in  itself,  which  they  are  designed  to  accomplish,  and 
that  they  must  not  unreasonably  burden  the  exercise  of  privileges  secured  by  the 
constitution  of  the  United  States,  nor  interfere  with  the  liberties  of  the  citizen,  or 
with  his  private  rights  of  property  or  business,  beyond  the  necessities  of  the 
case.^ 

Beasonableness  and  Validity  May  Depend  upon  Peculiar  Conditions 
and  Needs  of  Commnnity. — The  laws  and  policy  of  a  state  may  be  framed 
and  shaped  to  smt  its  conditions  of  climate  and  soil,  and  the  exercise  of  the 


9G.  Regulations  must  be  reasonable;  not 
to  go  beyond  necessities  of  the  case,  etc 

Railroad  Co.  v.  Husen,  95  U.  S.  465,  24 
L.  Ed.  527;  Davidson  v.  New  Orleans, 
96  U.  S.  97,  24  ly.  Ed.  616;  Barbier 
V,  Connolly,  113  U.  S.  27,  28  L.  Ed. 
923;  Soon  Hing  v.  Crowley,  113  U.  S. 
703,  28  I/.  Ed.  1145;  New  Orleans  Gas  Co. 
V.  Louisiana  Light  Co.,  115  U.  S.  650,  29 
L.  Ed.  516;  Yick  Wo  v.  Hopkins,  118  U. 
S.  356,  30  L.  Ed.  220;  Mugler  v. 
Kansas,  123  U.  S-  623,  31  L.  Ed.  205;  Pow- 
ell V.  Pennsylvania,  127  U.  S.  678,  32  L. 
Ed.  253;  Minnesota  v.  Barber,  136  U.  S. 
313,  34  L.  Ed.  455;  In  re  Kemmler,  136 
U.  S.  436,  34  L.  Ed.  519;  In  re  Converse, 
137  U.  S.  624,  34  L.  Ed.  796;  Yesler  v. 
Washington,  etc.,  Comm'rs,  146  U.  S.  646, 
36  L.  Ed.  1119;  Giozza  v.  Tiernan,  148  U. 
S.  657,  37  L.  Ed.  599;  Lawton  v.  Steele, 
152  U.  S.  133,  38  L.  Ed.  385;  Brennan  v. 
Titusville,  153  U.  S.  289,  38  L.  Ed.  719; 
Louisville,  etc.,  R.  Co.  v.  Kentucky,  161 
U.  S.  677,  40  L.  Ed.  849;  Gibson  v.  Missis- 
sippi, 162  U.  S.  565,  40  L.  Ed.  1075;  Hen- 
nington  v.  Georgia,  163  U.  S.  299,  41  L. 
Ed.  166;  Plessy  v.  Ferguson,  163  U.  S. 
537,  41  L.  Ed.  256;  AUgeyer  v,  Louisiana, 
165  U.  S.  578,  41  L.  Ed.  832;  Scott  v, 
Donald,  165  U.  S.  58„  41  L.  Ed.  632;  Jones 
V.  Brim,  165  U.  S.  180,  41  L.  Ed.  677; 
Hodgson  V.  Vermont,  168  U.  S.  262,  42 
L.  Ed.  461;  Missouri,  etc.,  R.  Co.  v.  Haber, 
169  U.  S.  613,  42  L.  Ed.  878;  Holden  v. 
Hardy,  169  U.  S.  366,  42  L.  Ed.  780; 
Orient  Ins.  Co.  v.  Daggs,  172  U.  S.  557, 
43  L.  Ed.  552;  Lake  Shore,  etc.,  R.  Co. 
V.  Ohio,  173  U.  S.  285,  43  L.  Ed.  702; 
Gundling  v,  Chicago,  177  U.  S.  183,  44 
L.  Ed.  725;  Austin  v.  Tennessee,  179  U. 
S.  343,  45  L.  Ed.  224;  Wisconsin,  etc., 
Railroad  v.  Jacobson,  179  U.  S.  287,  45  L. 
Ed.  194:  Minder  v,  Georgia,  183  U.  S.  559, 

46  L.  Ed.  328;  Connolly  v.  Union  Sewer 
Pipe  Co.,  184  U.  S.  540,  46  L.  Ed.  679; 
Reid  V.  Colorado,  187  U.  S.  137,  47  L. 
Ed.    108;    Otis   v.   Parker,   187   U.   S.    606, 

47  L.  Ed.  323;  Dobbins  v.  Los  Angeles, 
195  U.  S.  223,  49  L-  Ed.  169;  Daly  v. 
Elton,  195  U.  S.  242,  49  L.  Ed.  177;  Jacob- 
son  V.  Massachusetts,  197  U.  S.  11,  49  L. 
Ed.  643;  Lochner  v.  New  York,  198  U.  S. 
45,  49  L.  Ed.  937;  California  Reduction 
Co.  V.  Sanitary  Reduction  Works,  199  U. 
S.  306,  50  L.  Ed.  204;  Gardner  v.  Michigan, 
199  U.  S.  325,  50  L.  Ed.  212;  Chicago,  etc., 


R.  Co.  V.  Drainage  Comm'rs,  200  U.  S- 
561,  50  L.  Ed.  596.  See,  also,  the  titles 
CONSTITUTIONAL  LAW,  vol.  4,  pp. 
357,  372;  DUE  PROCESS  OF  LAW,  voL 
5,  pp.  541,  556,  585. 

"The  reasonableness  or  unreasonable- 
ness of  a  state  enactment  is  always  an 
element  in  the  general  inquiry  by  the 
court  whether  such  legislation  encroaches 
upon  national  authority,  or  is  to  be 
deemed  a  legitimate  exertion  of  the  power 
of  the  state  to  protect  the  public  interests 
or  promote  the  public  convenience."  Lake 
Shore,  etc.,  R.  Co.  v,  Ohio,  173  U.  S.  285, 
43  L.  Ed.  702. 

The  police  power  cannot  be  put  forward 
as  an  excuse  for  oppressive  and  unjust 
legislation.  Davidson  v.  New  Orleans,  96 
U.  S.  97,  24  L.  Ed.  616;  Yick  Wo  tr. 
Hopkins,  118  U.  S.  356,  30  L.  Ed.  220; 
Holden  v.  Hardy,  169  U.  S.  366,  42  L. 
Ed.  780;  Austin  v.  Tennessee,  179  U.  S. 
343,  45  L.  Ed.  224. 

"The  fourteenth  amendment,  in  declar- 
ing that  no  state  'shall  deprive  any  person 
of  life,  liberty  or  property,  without  due 
process  of  law,  nor  deny  to  any  person 
within  its  jurisdiction  the  equal  protection 
of  the  laws,*  undoubtedly  intended  not 
only  that  there  should  be  no  arbitrary 
deprivation  of  life  or  liberty,  or  arbitrary 
spoliation  of  property,  but  that  equal  pro- 
tection and  security  should  be  given  to 
all  under  like  circumstances  in  the  enjoy- 
ment of  their  personal  and  civil  rights; 
that  all  persons  should  be  equally  entitled 
to  pursue  their  happiness  and  acquire  and 
enjoy  property;  that  they  should  have  like 
access  to  the  courts  of  the  country  for  the 
protection  of  their  persons  and  property, 
the  prevention  and  redress  of  wrongs,  and 
the  enforcement  of  contracts;  that  no 
impediment  should  be  interposed  to  the 
pursuits  of  any  one  except  as  applied  to 
the  same  pursuits  by  others  under  like 
circumstances;  that  no  greater  burdens 
should  be  laid  upon  one  than  are  laid 
upon  others  in  the  same  calling  and  condi- 
tion, and  that  in  the  administration  of 
criminal  justice  no  different  or  higher 
punishment  should  be  imposed  upon  one 
than  such  as  is  prescribed  to  all  for  like 
offenses."  Barbier  v.  Connolly,  113  U. 
S.  27,  28  L.  Ed.  923;  Yick  Wo  v.  Hopkins, 
118  U.  S.  356,  30  L.  Ed.  220;  In  re 
Kemmler,  136  U.  S.  436,  34  L.  Ed.   519; 
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police  power  may  and  should  have  reference  to  the  peculiar  situation  and  needs 
of  the  community.®^  • 

d.  Judicial  Review, — The  mere  statement  of  the  limitations  contained  in 
the  preceding  paragraph  implies  that  the  determination  of  the  legislature  as  to 
what  is  a  proper  exercise  of  its  police  powers  is  not  final  or  conclusive,  but  is 
subject  to  the  supervision  of  the  courts.®^ 

Ooorts  Not  Concluded  by  Declaration  as  to  Purpose  of  Act. — The  pur- 
pose of  a  statute  must  be  determined  from  the  natural  and  legal  effect  of  the 
language  employed,  and  whether  it  is  or  is  not  repugnant  to  the  constitution  of 
the  United  States  must  be  determined  from  its  natural  effect  when  put  into  opera- 
tion, and  not  from  its  proclaimed  purpose.  The  mere  fact  that  an  enactment 
purports  to  be  for  the  protection  of  the  public  safety,  health,  or  morals  is  not 
conclusive  upon  the  courts,  and  if  a  statute  purporting  to  have  been  enacted  to 
protect  the  public  safety,  health,  or  morals  has  no  real  or  substantial  relation  to 
those  objects,  or  if  it  is  a  palpable  invasion  of  rights  secured  by  the  fundamental 
law,  it  is  the  duty  of  the  court  to  look  beyond  its  mere  letter  and  so  adjudge, 
and  thereby  give  effect  to  the  constitution.** 


In  re  Converse,  137  U.  S.  624,  34  L.  Ed. 
796;  Giozza  v.  Tiernan,  148  U.  S.  657, 
37  L.  Ed.  599;  Hodgson  v.  Vermont,  168 
U.  S.  262,  42  L.  Ed.  461;  Connolly  v. 
Union  Sewer  Pipe  Co.,  18*4  U.  S.  540, 
46  L.  Ed.  679. 

Rule  as  to  reasonableness  permits  of 
selection,  classification,  separation,  etc. — 
See,  generally,  the  titles  CIVIL  RIGHTS, 
vol.  3,  p.  814,  et  seq;  CONSTITUTIONAL 
LAW,  vol.  4,  pp.  354,  358,  et  seq. 

87.  Regulations  may  be  framed  lo  meet 
peculiar  needs  of  community. — Ohio  Oil 
Co.  V.  Indiana,  No.  i,  177  U.  S.  190,  44 
L  Ed.  729;  Clark  v.  Nash,  198  U.  S.  361, 
49  L  Ed.  1085;  Strickley  v.  Highland  Boy 
Gold  Min.  Co.,  200  U.  S.  527,  50  L.  Ed. 
581;   Offield  v.   New   York,   etc..   R,    Co., 

203  U.  S.  372,  51  L.  Ed.  231;  McLean  & 
Co.  V.  Denver,  etc.,  R.  Co.,  203  U.  S.  38, 
51  L  Ed.  78;  Sown  v.  Walling,  204  U. 
S,  320,  51  L.  Ed.  503;  Bacon  v.  Walker, 

204  U.  S.  311,  51  L.  Ed.  499.  See,  also, 
the  title  DUE  PROCESS  OF  LAW,  vol. 
5,  p.  609. 

"In  determining  the  question  of  reason- 
ableness it  is  at  liberty  to  act  with  refer- 
ence to  the  established  usages,  customs, 
and  traditions  of  the  people,  and  with  a 
view  to  the  promotion  of  their  comfort, 
and  the  preservation  of  the  public  peace 
and  good  order."  Plessy  .».  Ferguson,  163 
U.  S.  537,  41  L.  Ed.  256. 

9S.  Judicial  review. — Mugler  v,  Kansas, 
123  U.  S.  623,  31  L.  Ed.  ::05;  Lawton  v. 
Steele,  152  U.  S.  133,  38  L.  Ed.  385;  Otis 
V,  Parker,  187  U.  S.  606,  47  L.  Ed.  323; 
Dobbins  v.  Los  Angeles,  195  U.  S.  223, 
49  L  Ed.  169;  Daly  v,  Elton,  195  U.  S. 
242,  49  L.  Ed.  177.  See,  also,  the  title 
DUE  PROCESS  OF  LAW,  vol.  5,  pp. 
541,  557,  585. 

The  observations  of  Mr.  Chief  Justice 
Waite  in  the  case  of  Munn  v.  Illinois, 
94  U.  S.  113,  24  L.  Ed.  77,  to  the  effect 
that  the  legislature  is  the  exclusive  judge 
of  the  propriety  of  police  regulation  when 
the   matter    is    within    the    scope    of    its 


power,  had  reference  to  the  facts  of  the 
particular  case  and  were  not  intended  to 
declare  the  right  of  either  the  legislature 
or  a  city  council  to  arbitrarily  deprive  the 
citizen  of  rights  protected  by  the  consti- 
tution under  the  guise  of  exercising  the 
police  powers  reserved  to  the  states. 
Dobbins  v.  Los  Angeles,  195  U.  S.  223, 
235,  49  L.  Ed.  169;  Daly  v,  Elton,  195  U. 
S.  242,  49  L.  Ed.  177. 

99.  How  constitutionality  determined; 
courts  not  concluded  by  declaration  as  to 
purpose  of  act. — Passenger  Cases,  7  How. 
283,  12  L.  Ed.  702;  Henderson  v.  Mayor, 
92  U.  S.  259,  23  L.  Ed.  643;  Yick  Wo  v, 
Hopkins,  118  U.  S.  356,  30  L.  Ed.  220; 
Morgan's  Steamship  Co.  v.  Louisiana 
Board  of  Health,  118  U.  S.  455,  30  L.  Ed. 
237;  Mugler  v.  Kansas,  123  U.  S.  623,  31 
L.  Ed.  205;  Powell  v.  Pennsylvania,  127 
U.  S.  678,  32  L.  Ed.  253;  Minnesota  v. 
Barber,  136  U.  S.  313,  34  L.  Ed.  455; 
Brimmer  v.  Rebman,  138  U.  S.  78,  34 
L.  Ed.  862:  Lawton  v.  Steele,  152  U.  S. 
133,  38  L.  Ed.  385;  Hennington  v,  Georgia, 
163  U.  S.  299,  41  L.  Ed.  166;  Scott  v, 
Donald,  165  U.  S.  58,  41  L.  Ed.  632;  Mis- 
souri, etc.,  R.  Co.  V.  Haber,  169  U.  S.  613, 
42  L.  Ed.  878;  Collins  v.  New  Hampshire, 
171  U.  S.  30,  43  L.  Ed.  60;  Austin  v. 
Tennessee,  179  U.  S.  343,  45  L.  Ed.  224; 
Connolly  v.  Union  Sewer  Pipe  Co.,  184 
U.  S.  540,  46  L-  Ed.  679;  Otis  v.  Parker, 
187  U.  S.  606,  47  L.  Ed.  323;  Dobbins  v, 
Los  Angeles,  195  U.  S.  223,  225,  49  L. 
Ed.  169;  Daly  v.  Elton,  195  U.  S.  242, 
49  L.  Ed.  177;  Lochner  v.  New  York, 
198  U.  S.  45,  49  L.  Ed.  937;  Chicago,  etc., 
R.  Co.  V.  Drainage  Comm'rs,  200  U.  S. 
561,  50  L.  Ed.  596.  See  the  titles  CON- 
STITUTIONAL LAW,  vol.  4,  p.  273; 
DUE  PROCESS  OF  LAW,  vol.  5.  pp. 
517,  619;  INTERSTATE  AND  FOREIGN 
COMMERCE,  vol.  7,  pp.  355,  356. 

"The  courts  are  not  bound  by  mere 
forms,  nor  are  they  to  be  misled  by  mere 
pretenses.  They  are  at  liberty — indeed, 
are  under  a  solemn  duty — to  look  at  the 


Digitized  by 


Google 


510 


POLICE  POWER. 


Same;  Motives  of  Legislature. — Where  the  exercise  of  legislative  or  mu- 
nicipal power  is  clearly  within  constitutional  limits,  the  courts  will  not  inquire 
into  the  motives  which  may  have  actuated  the  legislative  body  in  passing  the  law 
or  ordinance  in  question.  But  where  the  facts  as  to  the  situation  and  conditions 
are  such  as  to  establish  the  exercise  of  the  police  power  in  such  manner  as  to 
oppress  or  discriminate  against  a  class  or  an  individual  the  courts  may  consider 
and  give  weight  to  such  purpose  in  considering  the  validity  of  the  ordinance.*^ 

Powers  to  Be  -Exercised  with  Caution;  Power  to  Select,  Classify, 
etc.,  Rests  Primarily  with  the  Legislature. — While  it  is  always  a  judicial 
question  whether  any  particular  regulation  is  a  valid  exercise  of  the  police 
power,  the  power  of  the  courts  to  declare  such  regulations  invalid  is  to  be  ex- 
ercised with  the  utmost  caution,  since  the  power  to  regulate  being  legislative  in 
its  character,  it  rests  with  that  branch  to  select  and  classify  the  business,  trades, 
occupations,  or  other  objects  of  regulation,  and  to  determine,  primarily,  what 
regulations  are  reasonably  necessary.^ 


substance  of  things,  whenever  they  enter 
upon  the  inquiry  whether  the  legislature 
has*transcended  the  limits  of  its  authority. 
If,  therefore,  a  statute  purporting  to  have 
been  enacted  to  protect  the  public  health, 
the  public  morals,  or  the  public  safety, 
has  no  real  or  substantial  relation  to  those 
objects,  or  is  a  palpable  invasion  of  rights 
secured  by  the  fundamental  law,  it  is  the 
duty  of  the  courts  to  so  adjudge,  and 
thereby  give  effect  to  the  constitution." 
Mugler  V.  Kansas,  123  U.  S.  623,  661,  31 
L.  Ed.  205. 

If  the  state  legislature,  under  the  pre- 
tense of  guarding  the  public  health,  the 
public  morals,  or  the  public  safety,  should 
invade  the  rights  of  life,  liberty,  or 
property,  or  other  rights,  secured  by  the 
supreme  law  of  the  land,  it  would  be  the 
duty  of  the  courts  to  declare  such  statute 
unconstitutional.  Powell  v,  Pennsylvania, 
127  U.  S.  678,  686,  32  L.  Ed.  253. 

A  statute  which,  in  its  nature  and  terms, 
is  not  a  police  regulation,  cannot  be  made 
so  by  the  phraseology  of  its  title;  nor 
can  it  be  termed  a  police  regulation  be- 
cause it  is  in  the  same  act  which  con- 
tains police  regulations.  It  is  a  just  and 
well-established  doctrine  that  the  state 
cannot  do  that  indirectly  which  by  the 
constitution  it  is  forbidden  to  do  directly. 
(Opinion  of  Grier,  J.)  Passenger  Cases, 
7  How.  283,  458,  12  L.  Ed.  702. 

Thus  the  states  cannot,  under  the  guise 
of  inspection  or  revenue  laws,  forbid  or 
impede  the  introduction  of  products,  and 
more  particularly  of  food  products,  uni- 
versally recognized  as  harmless,  Minne- 
sota V.  Barber,  136  U.  S.  313,  34  L.  Ed. 
455;  Brimmer  v,  Rebman,  138  U.  S.  78, 
34  L.  Ed.  862,  or  otherwise  burden  foreign 
or  interstate  commerce  by  regulations 
adopted  under  the  assumed  police  power 
of  the  state,  but  obviously  for  the  pur- 
pose of  taxing  such  commerce  or  creating 
discriminations  in  favor  of  home  pro- 
ducers or  manufacturers.  Passenger 
Cases,  7  How.  283,  12  L.  Ed.  702;  Welton 
V.  Missouri,  91  U.  S.  275,  23  L.  Ed.  347; 
Henderson    v.    Mayor,    92    U.    S.    259,    23 


L.  Ed.  543;  Railroad  Co.  v.  Husen,  95 
U.  S.  465,  24  L.  Ed.  527;  Guy  v.  Balti- 
more, 100  U.  S.  434,  25  L.  Ed.  743:  Ward 
V,  Maryland,  12  Wall.  418,  20  L.  Ed.  449; 
People  V,  Compagnie  Generale  Trans- 
atlantique,  107  U.  S.  59,  27  L.  Ed.  383; 
Austin  V,  Tennessee,  179  U.  S.  343,  344, 
45  L.  Ed.  224. 

1.  Motives  of  legislature. — Dobbins  v. 
Los  Angeles,  195  U.  S.  223,  240,  49  L.  Ed. 
169;  Daly.  v.  Elton,  195  U.  S.  242,  49  Ir. 
Ed.  177.  See,. generally,  the  title  CON- 
STITUTIONAL LAW,  vol.  4,  p.  269. 

In  this  case  it  was  held  that  the  allega- 
tions of  the  bill  disclosed  such  character 
of  territory,  such  sudden  and  unexplained 
change  of  its  limits  after  the  plaintiff  in 
error  had  purchased  the  property  and  gone 
forward  with  the  erection  of  its  gas  works, 
pursuant  to  permission  given  by  the  city, 
as  to  bring  it  within  that  class  of  cases 
wherein  the  court  may  restrain  the 
arbitrary  and  discriminatory  exercise  of 
the  police  power  which  amounts  to  a 
taking  of  property  without  due  process  of 
law  and  an  impairment  of  property  rights 
protected  by  the  fourteenth  amendment 
of  the  federal  constitution.  Dobbins  v, 
Los  Angeles,  195  U.  S.  223,  241,  49  L. 
Ed.  169;  Daly  v.  Elton,  195  U.  S.  242, 
49  L.  Ed.  177. 

"The  purpose,  was  not  police  regulation 
in  the  interest  of  the  public  but  che  de- 
struction of  the  plaintiff's  rights  and  the 
building  up  of  another  company  still 
within  the  privileged  district  after  the 
passage  of  the  amendment.  Being  the 
•owner  of  the  land  and  having  partially 
erected  the  works,  the  plaintiff  in  error 
had  acquired  property  rights  and  was  enti- 
tled to  protection  against  unconstitutional 
encroachments  which  would  have  the 
effect  to  deprive  her  of  her  property  with- 
out due  process  of  law."  Dobbins  v.  Los 
Angeles,  195  U.  S.  223,  239,  49  L.  Ed.  169; 
Daly  V.  Elton,  195  U.  S.  242,  49  L.  Ed.  177. 

2.  Power  of  court  to  be  exercised  with 
caution. — Orient  Ins.  Co.  v,  Daggs,  172 
U.  S.  557,  43  L.  Ed.  552;  Gundling  r, 
Chicago,    177   U.    S.    183,   44   L.    Ed.    725; 
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Legislature  Permitted  a  Wide  Discretion;  Presumption  Is  in  Favor 
of  Vfiklidity. — It  may  be  stated  in  this  connection  that  the  legislature  is  invested 
with  a  wide  discretion  to  determine  not  only  what  the  interests  of  the  public  re- 
quire, but  what  measures  are  necessary  for  the  protection  of  such  interests;  that 
every  possible  presumption  is  to  be  indulged  in  favor  of  the  legislation  called  in 
question,  and  that  unless  it  is  utterly  unreasonable  and  extravagent  in  its  nature 
and  purpose  that  the  property  and  personal  rights  of  the  citizen  are  unneces- 
sarily, and  in  a  manner  wholly  arbitrary,  interfered  with  or  destroyed  without 
due  process  of  law,  it  does  not  extend  beyond  the  power  of  the  state  to  enact, 
and  forms  no  subject  for  federal  inter ference.^  If  a  regulation  enacted  by 
competent  public  authority,  avowedly  for  the  protection  of  the  public  health, 
has  a  real,  substantial  relation  to  that  object,  the  courts  will  not  strike  it  down 
upon  grounds  merely  of  public  policy  or  expediency.* 

Statutes  to  Beceive  Sensible  Construction;  Implied  Exceptions. — ^The 
police  power  of  the  state,  whether  exercised  by  the  legislature  or  by  a  local  body 
acting  under  its  authority,  may  be  exerted  in  such  circumstances  or  by  regula- 
tions so  arbitrary  and  oppressive  in  particular  cases  as  to  justify  the  interference 
of  the  courts  to  prevent  wrong  and  oppression.  All  laws,  therefore,  should  re- 
ceive a  sensible  construction,  and  general  terms  should  be  so  limited  in  their  ap- 
plication as  not  to  lead  to  injustice,  oppression  or  absurd  consequence.  It  will 
always,  therefore,  be  presumed  that  the  legislature  intended  exceptions  to  its 


Petit  V.  Minnesota,  177  U.  S.  164,  44  L. 
Ed.  716;  Dobbins  v.  Los  Angeles,  195  U. 
S.  223,  49  L.  Ed.  169;  Daly  v,  Elton,  195 
U.  S.  242,  49  L.  Ed.  177. 

"No  right  is  absolute.  Sic  utere  tuo 
ut  alienum  non  laedas  is  of  universal  and 
pervading  obligation.  It  is  a  condition 
upon  which  all  property  is  held.  Its 
application  to  particular  conditions  must 
necessarily  be  within  the  reasonable  dis- 
cretion of  the  legislative  power.  When 
such  discretion  is  exercised  in  a  given 
case  by  means  appropriate  and  which  are 
reasonable,  not  oppressive  or  discrimina- 
tory, it  is  not  subject  to  constitutional 
objection."  Orient  Ins.  Co.  v,  Daggs, 
172  U.  S.  557,  566,  43  L.  Ed.  552;  Jacob- 
son  V.  Massachusetts,  197  U.  S.  11,  25, 
49  L.  Ed.  643. 

3.  Legislature  permitted  a  wide  discre- 
tion; presumption  in  favor  of  validity. — * 
License  Cases,  5  How.  504,  12  L.  Ed.  256; 
Munn  V.  Illinois,  94  U.  S.  113,  24  L.  Ed. 
77;  Railroad  Co.  v.  Husen,  95  U.  S.  465, 
24  L  Ed.  527;  Davidson  v.  New  Orleans, 
96  U.  S.  97,  24  L.  Ed.  616;  Sinking-Fund 
Cases,  99  U.  S.  700,  1.5  L-  Ed.  496;  Barbier 
V.  Connolly,  113  U.  S.  27,  28  L.  Ed.  923; 
Yick  Wo  V,  Hopkins,  118  U.  S.  356,  30  L. 
Ed.  220;  Mugler  v.  Kansas,  123  U.  S.  623, 
31  L.  Ed.  205;  Kidd  v.  Pearson,  128  U. 
S.  1,  32  L.  Ed.  346;  Budd  v.  New  York, 
143  U.  S.  517,  36  L.  Ed.  247;  Lawton  v. 
Steele,  152  U.  S.  133,  38  L.  Ed.  385; 
Louisville,  etc.,  R.  Co.  v.  Kentucky,  161 
U.  S.  677,  40  L.  Ed.  849;  Plessy  v,  Fergu- 
son, 163  U.  S.  537,  41  L.  Ed.  256;  Holden 
V.  Hardy,  169  U.  S.  366,  42  L.  Ed.  780; 
Petit  V.  Minnesota,  177  U.  S.  164,  44  L. 
Ed.  716;  Gundling  v.  Chicago,  I77  U.  S.  183, 
44  L.  Ed.  725;  Wisconsin,  etc.,  Railroad 
•  V.  Jacobson,  179  U.  S.  287,  45  L.  Ed.  194; 
Austin  V.   Tennessee,    179   U.    S.   343,    45 


L.  Ed.  224;  Reid  v.  Colorado,  187  U.  S. 
137,  47  L.  Ed.  108;  Otis  v.  Parker,  187 
U.  S.  606,  47  L.  Ed.  323;  Dobbins  v.  Los 
Angeles,  195  U.  S.  223,  49  L.  Ed.  169; 
Daly  V,  Elton,  195  U.  S.  242,  49  L.  Ed. 
177;  Jacobson  v,  Massachusetts,  197  U. 
S.  11,  49  L.  Ed.  643;  California  Reduction 
Co.  V.  Sanitary  Reduction  Works,  199  U. 
S.  306,  50  L.  Ed.  204;  Gardner  v.  Michi- 
gan, 199  U.  S.  325,  50  L.  Ed.  212;  Mani- 
gault  V,  Springs,  199  U.  S.  473,  50  L.  Ed. 
274.  See,  generally,  the  titles  CONSTI- 
TUTIONAL LAW,  vol.  4,  pp.  251,  255, 
256;  STATUTES. 

Where  the  methods  have  been  devised 
by  the  state  under  the  power  to  protect 
the  property  of  its  people  from  injury  and 
do  not  popear  upon  their  face  to  be  un- 
reasonable, we  must,  in  the  absence  of 
evidence  showing  the  contrary,  assume 
that  they  are  appropriate  to  the  object 
which  the  state  is  entitled  to  accomplish. 
Reid  V.  Colorado,  187  U.  S.  137,  152,  47 
L.  Ed.  108. 

4.  Courts  not  to  pass  upon  mere  policy 
or  expediency. — Munn  v.  Illinois,  94  U. 
S.  113,  24  L.  Ed.  77;  Railroad  Co.  v, 
Husen,  95  U.  S.  465,  24  L.  Ed.  527;  Mugler 
V,  Kansas,  123  U.  S.  623,  31  L.  Ed.  205; 
Lawton  v.  Steele,  152  U.  S.  133,  38  L.  Ed. 
385;  Otis  V.  Parker,  187  U.  S.  606,  47  L. 
Ed.  323;  Atkin  v.  Kansas,  191  U.  S.  207, 
48  L.  Ed.  148;  Jacobson  v.  Massachusetts, 
197  U.  S.  11,  49  L.  Ed.  643;  Dobbins  v. 
Los  Angeles,  195  U.  S.  223,  49  L.  Ed.  169; 
California  Reduction  Co.  v.  Sanitary  Re- 
duction Works,  199  U.  S.  306,  50  L.  Ed. 
204;  Gardner  v.  Michigan,  199  U.  S.  325, 
50  L.  Ed.  212.  See,  generally,  the  title 
CONSTITUTIONAL  LAW,  vol.  4,  p. 
255,  et  seq. 

'*While  the  courts  must  exercise  a  judg- 
ment of  their  own,  it  by  no  means  is  true 
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language  which  would  avoid  resuhs  of  that  character.    The  reason  of  the  law 
in  such  cases  should  prevail  over  its  letter  * 

No  Universal  Biile;  Question  in  Each  Case. — As  previously  stated,  there 
is  no  one  precise  rule  of  all-pervading  operation,  but  each  case  must  be  decided 
as  it  arises,  the  question  in  each  case  being:  Is  this  a  fair,  reasonable  and  ap*- 
propriate  exercise  of  the  police  power  of  the  state,  or  is  it  an  unreasonable,  un- 
necessary, arbitrary  and  oppressive  interference  with  the  rights  of  the  indi- 
vidual ?* 

VI.  Application  of  the  Police  Power  to  Particular  Subjects. 

A.  Begulations  Affecting  Property — 1.  Generally. — See,  generally,  the 
title  Due  Process  of  Law,  vol.  5,  p,  578,  et  seq. 

2.  Regulation  of  the  Use  and  Enjoyment  of  Property. — It  is  a  settled 
principle,  growing  out  of  the  nature  of  well  ordered  civil  society,  that  every 
holder  of  property,  however  absolute  and  unqualified  may  be  his  title,  holds  it 
under  the  implied  liability  that  its  use  may  be  so  regulated  that  it  shall  not  be 
injurious  to  the  equal  enjoyment  of  others  having  an  equal  right  to  the  enjoy- 
ment of  their  property,  nor  injurious  to  the  rights  of  the  community.  All  prop- 
erty is  held  subject  to  those  general  regulations  which  are  necessary  to  the  com- 


that  every  law  is  void  which  may  seem  to 
the  judges  who  pass  upon  it  excessive, 
unsuited  to  its  ostensible  end,  or  based 
upon  conceptions  of  morality  with  which 
they  d'sagree.  Considerable  latitude 
must  be  allowed  for  diflFerences  of  view 
as  well  as  for  possible  peculiar  conditions 
which  this  court  can  know  but  imper- 
fectly, if  at  all."  Otis  v.  Parker,  187  U. 
S.  606,  608,  47  L.  Ed.  323. 

In  the  case  of  Munn  v,  Illinois,  94  U. 
S.  113,  132,  24  L.  Ed.  77,  the  court  said: 
"For  our  purposes  we  must  assume  that, 
if  a  state  of  facts  could  exist  that  would 
justify  such  legislation,  it  actually  did  exist 
when  the  statute  now  under  consideration 
was  passed.  For  us  the  question  is  one 
of  power,  not  of  expediency.  If  no  state 
of  circumstances  could  exist  to  justify 
such  a  statute,  then  we  may  declare  this 
one  void  because  in  excess  of  the  legis- 
lative power  of  the  state.  But  if  it  could 
we  must  presume  it  did.  Of  the  propriety 
of  legislative  interference  within  the  scope 
of  legislative  power,  the  legislature  is  the 
exclusive  judge." 

5.  Statutes  to  receive  sensible  construc- 
tion; implied  exceptions. — Jacobson  v. 
Massachusetts,  197  U.  S.  11,  39,  49  L.  Ed. 
643.  See,  also.  United  States  v.  Kirby, 
7  Wall.  482,  19  L-  Ed.  278;  Lau  Ow  Bew 
V,  United  States,  144  U.  S.  47,  58,  36 
L.  Ed.  340.  See,  generally,  the  title 
STATUTES. 

Same;  exceptions  to  law  requiring  vac- 
cination.— The  acknowledged  power  of  a 
local  community  to  protect  itself  against 
an  epidemic  threatening  the  safety  of  all 
might  be  exercised  in  particular  circum- 
stances and  in  reference  to  particular  per- 
sons in  such  an  arbitrary  and  unreason- 
able manner,  or  might  do  so  far  beyond 
what  was  reasonably  required  for  the 
safety  of  the  public,  as  to  authorize  or 
compel  the  courts  to  interfere  for  the  pro- 
tection of  such  persons.    Jacobson  v.  Mas- 


sachusetts, 197  U.  S.  11,  28,  49  L.  Ed.  643. 
See,  also,  Wisconsin,  etc..  Railroad  v, 
Jacobson,  179  U.  S.  287,  45  L.  Ed.  194; 
Railroad  Co.  v,  Husen,  95  U.  S.  465,  24 
L.  Ed.  527. 

In  the  absence  of  anything  in  the 
statute  or  in  the  decisions  of  the  state 
court  to  the  contrary,  the  supreme  court 
of  the  United  States  will  not  presume  that 
a  general  statute  or  ordinance  requiring 
compulsory  vaccination  of  all  adult  per- 
sons was  intended  to  apply  to  the  case 
of  a  person  whose  condition  of  bodily 
health  is  such  as  to  render  him  an  unfit 
subject  for  vaccination,  and  to  vaccinate 
whom  would  seriously  impair  his  health 
or  probably  cause  his  death.  The  pre- 
sumption is  that,  notwithstanding  .  the 
statute  may  be  general  in  its  terms,  it  is 
not  intended  to  apply  in  such  exceptional 
cases.  Jacobson  v.  Massachusetts,  197  U. 
S.  11,  39.  49  L.  Ed.  643. 

In  order  to  escape  vaccination,  however, 
*the  person  setting  up  that  his  is  such  an 
exceptional  case  must  prove  such  defense 
as  of  the  time  it  was  proposed  to  vac- 
cinate him;  it  is  not  sufficient  to  show 
that  he  suffered  serious  illness  from  vac- 
cination at  some  other  time.  Jacobson  v. 
Massachusetts,  197  U.  S.  11,  39,  49  L. 
Ed.  643. 

Implied  exception  of  law  prohibitini^ 
contracts  in  restraint  of  trade. — So 
it  has  been  held  with  respect  to  a 
statute  forbidding  contracts  in  restraint 
of  trade,  that  if  transactions  were  pre- 
sented in  which  there  was  an  absolute 
freedom  of  contract  beyond  the  power  of 
the  legislature  to  restrain,  but  which  came 
within  the  letter  of  any  of  the  clauses  of 
the  statute,  the  court  would  exclude  them 
from  its  operation.  Smiley  v,  Kansas. 
196  U.  S,  447,  457,  49  L.  Ed.  646. 

6.  No  universal  rule;  question  in  each 
case. — Allgeyer  v,  Louisiana,  165  U.  S. 
578,  41  ly.  Ed.  832;  Holden  v.  Hardy,  169 
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mon  good  and  general  welfare.  Rights  of  property,  like  all  other  social  and 
conventional  rights,  are  subject  to  such  reasonable  limitations  in  their  enjoyment 
as  shall  prevent  them  from  being  injurious,  and  to  such  reasonable  restraints 
and  regulations  established  by  law  as  the  legislature,  under  the  governing  and 
controlling  power  vested  in  them  by  the  constitution,  may  think  necessary  and 
expedient^ 

3.  Exercise  o?  Power  Not  Hampered  by  Obligation  to  Make  Compen- 
sation FOR  Injuries  Sustained. — ^The  principle  embodied  in  the  fourteenth 
amendment,  that  no  person  shall  be  deprived  of  life,  liberty  or  property  without 
due  process  of  law,  and,  by  implication,  that  private  property  shall  not  be  taken 
for  public  use  without  compensation,  does  not  require  the  state  to  make  com- 
pensation for  property  rendered  wholly  useless  and  worthless  by  reason  of  po- 
lice regulations  prohibiting  its  use  for  certain  purposes,  or  for  property  suffer- 
ing injury,  physical  or  otherwise,  through  the  legitimate  exercise  of  the  police 
power,  provided  that  which  is  done  does  not  amount  to  an  actual  taking  of  the 
property.® 


U.  S.  366,  42  L.  Ed.  780;  Dobbins  v.  Los 
Angeles,  195  U.  S.  223,  49  L.  Ed.  169; 
Lochncr  v.  New  York,  198  U.  S.  45,  49 
L.  Ed.  937;  Chicago,  etc.,  R.  Co.  v. 
Drainage  Comm'rs,  200  U.  S.  561,  50  h- 
Ed.  596. 

7.  Regulation  of  the  use  and  enjojmient 
of  property. — Munn  v.  Illinois,  94  U.  S. 
113,  24  L.  Ed.  77;  Beer  Co.  v.  Massachu- 
setts, 97  U.  S.  25,  24  L.  Ed.  989;  Ferti- 
lizing Co.  V.  Hyde  Park,  97  U.  S.  659, 
24  L.  Ed.  1036;  Transportation  Co.  v, 
Chicago,  99  U.  S.  635,  25  L.  Ed.  336; 
Stone  V.  Mississippi,  101  U.  S.  814,  25  L. 
Ed.  1079;  Miigler  v,  Kansas,  123  U.  S.  623, 
31  L.  Ed.  205;  Crowley  v.  Christensen, 
137  U.  S.  86,  34  L.  Ed.  620;  Budd  v.  New 
York,  143  U.  S.  517,  36  L.  Ed.  247;  St. 
Louis,  etc.,  R.  Co.  v.  Mathews,  165  U. 
S.  1,  41  L.  Ed.  611;  Chicago,  etc.,  R.  Co. 
V.  Chicago,  166  U.  S.  226,  41  L.  Ed.  979; 
Holden  v.  Hardy,  169  U.  S.  366,  42  L. 
Ed.  780;  New  Orleans  Gas  Light  Co.  v. 
Drainage  Commission,  197  U.  S.  453,  49 
L.  Ed.  831;  California  Reduction  Co.  v. 
Sanitary  Reduction  Works,  199  U.  S.  306, 

50  L.  Ed.  204;  Manigault  v.  Springs,  199 
U.  S.  473,- 50  L.  Ed.  274;  Gardner  v.  Michi- 
gan, 199  U.  S.  325,  50  L.  Ed.  212;  Chicago, 
etc,  R.  Co.  V,  Drainage  Comm'rs,  200  U. 
S.  561,  50  L.  Ed.  596;  Moeschen  v.  Tene- 
ment House   Department,  203  U.  S.  583, 

51  L.  Ed.  328;  Union  Bridge  Co.  v.  United 
States,  204  U.  S.  364,  51  L.  Ed.  523.  See, 
generally,  the  title  DUE  PROCESS  OF 
LAW,  vol.  5,  p.  579. 

"The  right  to  acquire,  enjoy  and  dis- 
pose of  property  is  declared  in  the  con- 
stitutions of  several  states  to  be  one  of 
the  inalienable  rights  of  man.  But  this 
declaration  is  not  held  to  preclude  the 
legislature  of  any  state  from  passing  laws 
respecting  the  acquisition,  enjoyment  and 
disposition  of  property."  Crowley  v. 
Christensen,  137  U.  S,  86,  34  L.  Ed.  620. 
.  "Thus  estates  held  in  joint  tenancy  and 
in  common  may  be  divided  among  the 
tenants,  even  by  conversion  and  sale;  life 
estates  and  remainders  may  be  separated 
9  U  S  Gnc— 33 


from  each  other;  qualified  inheritances 
expanded  into  absolute  fee,  and  contingent 
and  executory  interests  extinguished." 
Wilson  V.  Iseminger,  185  U.  S.  55,  61,  46 
L.  Ed.  804. 

8.  Not  hampered  by  obligation  to  make 
compensation  for  injuries  sustained. — 
Munn  V.  Illinois,  94  U.  S.  113,  24  L.  Ed. 
77;  Beer  Co.  v.  Massachusetts,  97  U.  S. 
25.  24  L.  Ed.  989;  Fertilizing  Co.  v.  Hyde 
Park,  97  U.  S.  659,  24  L.  Ed.  1036; 
Transportation  Co,  v.  Chicago,  99  U.  S. 
635,  25  L.  Ed.  336;  Stone  v.  Mississippi, 
101  U.  S.  814.  25  L.  Ed.  1079;  Mugler  v. 
Kansas,  123  U.  S.  623,  31  L.  Ed.  205; 
Powell  V.  Pennsylvania,  127  U.  S.  678, 
32  L.  Ed.  253;  Budd  v.  New  York,  143  U. 
S.  517,  36  L.  Ed.  247;  Chicago,  etc.,  R. 
Co.  V,  Chicago,  166  U.  S.  226,  41  L.  Ed. 
979;  Austin  v.  Tennessee,  179  U.  S.  343, 
45  L.  Ed.  224;  New  Orleans  Gas  Light 
Co.  V.  Drainage  Commission,  197  U.  S. 
453,  49  L.  Ed.  831; 'California  Reduction 
Co.  V.  Sanitary  Reduction  Works,  199  U. 
S,  306,  50  L.  Ed.  204;  Manigault  v. 
Springs,  199  U.  S.  473,  50  L.  Ed.  274; 
Gardner  v.  Michigan,  199  U.  S.  325,  50 
L.  Ed.  212;  Chicago,  etc.,  R.  Co.  v. 
Drainage  Comm'rs,  200  U.  S.  561,  50  L. 
Ed.  596;  Moeschen  v.  Tenement  House 
Department,  203  U.  S.  583,  51  L.  Ed.  328; 
Union  Bridge  Co.  v.  United  States,  204 
U.  S.  364,  51  L.  Ed.  523.  See,  generally, 
the  title  DUE  PROCESS  OF  LAW,  vol. 
5,  pp.  578,  585,  586,  593,  595,  596.  See, 
also,  ante,  "Fourteenth  Amendment  Not 
Designed  to  Interfere  with  Legitimate 
Exercise  of  the  Police  Power,"  V,  E,  1. 

All  property,  whether  owned  by  private 
persons  or  by  corporations,  is  held  sub- 
ject to  the  authority  of  the  state  to  regu- 
late its  use  in  such  manner  as  not  to 
unnecessarily  endanger  the  lives  and  the 
personal  safety  of  the  people.  It  is  not. 
therefore,  a  condition  of  the  exercise  of 
that  authority  that  the  state  shall  in- 
demnify the  owners  of  property  for  the 
damage  or  injury  resulting  from  its 
exercise.      Property     thus     damaged     or 
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4.  As  TO  THIS  Rkgulation  and  Control  of  Contract  and  Charter  Rights. 
—See  ante,  "But  Even  Charter  and  Contract  Rights  Subject  to  Police  Reguh- 
tion/'  V,  D,  3,  b,   (3),  and  references  there  given. 

As  to  Corporations  Clothed  with  Public  Trust  or  Engaged  in  BusinesB 
Affected  with  Public  Use.— See  the  title  Due  Process  of  Law,  vol.  5,  p.  560. 

5.  As  TO  Contracts  between  Individuai^s. — See  ante,  "A  Continuing  Power; 
Cannot  Be  Bargained  Away,"  V,  D,  3,  et  seq. 

6.  Limiting  Height  of  Buiu>ings.— As  to  the  validity  of  legislation  limiting 
the  height  of  buildings  fronting  on  public  parks,  squares,  etc.,  see  the  title  Em- 
inent Domain,  vol.  5,  pp.  770,  779. 

7.  Uncompensated  Removal  of  Tracks,  Pipes,  Bridges,  Tunnels,  Pav- 
ing OF  Tracks,  etc. — See  the  titles  Constitutional  Law,  vol.  4,  p.  405,  et 
seq. ;  DuE  PROCESS  OF  Law,  vol.  5,  pp.  583,  584.  And  see  ante,  "A  Continuing 
Power;  Cannot  Be  Bargained  Away,"  V,  D,  3. 

8.  Destruction  of  Property  in  the  Interest  of  Public  Safety,  or  Prop^ 
ERTY  Kept,  Sold  or  Used  in  Violation  of  Law. — That  a  state,  in  the  bona  fide 
exercise  of  its  police  power,  may  interfere  with  private  property,  and  even  order 
its  destruction,  is  as  well  settled  as  any  legislative  power  can  be  which  has  for  its 
objects  the  welfare  and  comfort  of  the  citizen.®  For  instance,  meats,  fruits,  and 
vegetables  do  not  cease  to  become  private  property  by  their  decay;  but  it  is 
clearly  within  the  power  of  the  state  to  order  their  destruction  in  times  of  epi- 
demic, or  whenever  they  are  so  exposed  as  to  be  deleterious  to  the  public  health. 
There  is  also  property  in  rags  and  clothing ;  but  that  does  not  stand  in  the  way  of 
their  destruction  in  case  they  become  infected  and  dangerous  to  the  public 
health.io 


injured  is  not,  within  the  meaning  of  the 
constitution,  taken  for  public  use,  nor  is 
the  owner  deprived  of  it  without  due 
process  of  law.  Chicago,  etc.,  R.  Co.  v. 
Chicago,  166  U.  S.  226,  252,  41  L.  Ed.  979. 

"There  are,  unquestionably,  limitations 
upon  the  exercise  of  the  police  power 
which  cannot,  under  any  circumstances, 
be  ignored.  But  the  clause  prohibiting 
the  taking  of  private  property  without 
compensation  'is  not  intended  as  a 
limitation  of  the  exercise  of  those  police 
powers  which  are  necessary  to  the 
tranquility  of  every  well-ordered  commu- 
nity, nor  of  that  general  power  over 
private  property  which  is  necessary  for 
the  orderly  existence  of  all  governments. 
It  has  always  been  held  that  the  legisla- 
ture may  make  police  regulations,  al- 
though they  may  interfere  with  the  full 
enjoyment  of  private  property  and  though 
no  compensation  is  given.'  "  Chicago,  etc., 
R.  Co.  V,  Drainage  Comm'rs,  200  U.  S. 
561,  60  L.  Ed.  596. 

"The  power  which  the  states  have  of 
prohibiting  such  use  by  individuals  of 
their  property  as  will  be  prejudicial  to  the 
health,  the  morals,  or  the  safety  of  the 
public,  is  not — and,  consistently  with  the 
existence  and  safety  of  organized  society, 
cannot  be — burdened  with  the  condition 
that  the  state  must  compensate  such  indi- 
vidual owners  for  pecuniary  losses  they 
may  sustain,  by  reason  of  their  not  being 
permitted,  by  a  noxious  use  of  their 
property,  to  inflict  injury  upon  the 
community."  California  Reduction  Co.  v. 
Sanitary  Reduction  Works,  199  U.  S.  306, 
324,  50  I^  Ed.  204. 


9.  Destruction  of  property  in  the  inter- 
est of  public  safety;  property  kei^  sold  or 
used  in  violation  of  law. — Lawton  v. 
Steele,  152  U.  S.  133,  38  U  Ed.  385; 
Mugler  V.  Kansas,  123  U.  S.  623,  672,  31 
L.  Ed.  205;  Sentell  v.  New  Orleans,  etc, 
R.  Co.,  166  U.  S.  698,  704,  41  L.  Ed.  1169. 

10.  Same.— Sentell  v.  New  Orleans,  etc, 
R.  Co.,  166  U.  S.  698,  704,  41  L.  Ed.  1169. 
See,  generally,  the  title  DUE  PROCESS 
OF  LAW,  vol.  5,  op.  580,  581,  582. 

"A  bale  of  goods,  upon  which  the  duties 
have  or  have  not  been  paid,  laden  with 
infection,  may  be  seized  under  'health 
laws,'  and  if  it  cannot  be  purged  of  its 
poison,  may  be  committed  to  the  flames." 
Oilman  v.  Philadelphia,  3  Wall.  713,  730, 
18  U  Ed.  96;  License  Cases,  5  How.  504, 
12  L.  Ed.  256;  Patterson  v.  Kentucky,  97 
U.  S.  501,  24  L.  Ed.  1115. 

"No  property  is  more  sacred  than  one's 
home,  and  yet  a  house  may  be  pulled 
down  or  blown  up  by  the  public  au- 
thorities, if  necessary  to  avert  or  stay  a 
general  conflagration,  and  that,  too,  vrith- 
out  recourse  against  such  authorities  for 
the  trespass."  Bowditch  v.  Boston,  101 
U.  S.  16,  25  L.  Ed.  980;  Sentell  v.  New 
Orleans,  etc.,  R.  Co.,  166  U.  S.  «98,  41  L 
Ed.  1169. 

"Other  instances  of  this  are  found  in 
the  power  to  kill  diseased  cattle,  to 
destroy  obscene  books  or  pictures,  or 
gambling  instruments;  and,  in  Lawton  P> 
Steele,  152  U.  S.  133,  38  L.  Ed.  385,  it 
was  held  to  be  within  the  power^  of  a 
state  to  order  the  summary  destruction  of 
fishing  nets,  the  use  of  which  was  likely 
to    result   in    the   extinction    of   valuable 
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B.  Begnlation  of  Courts;  Jurisdiction,  Forms  of  Procedure,  Reme- 
dies, Defenses,  Measure  of  Damages,  etc. — 1.  In  General. — As  to  the  ex- 
clusive right  of  the  states  to  constitute  courts,  prescribe  the  jurisdiction,  mode  of 
procedure,  etc.,  see  the  titles  Constitutional  Law,  vol.  4,  p.  467,  et  seq. ;  Dvt 
Process  of  Law,  vol.  5,  p.  538.  As  to  change  of  procedure,  remedies,  etc.,  af- 
fecting vested  rights,  see  the  titles  Constitutional  Law,  vol.  4,  p.  442;  Due 
Process  of  Law,  vol.  5,  p.  588,  et  seq.  As  to  the  equal  protection  of  the  law 
clause  requiring  a  uniform  system  of  procedure,  etc.,  see  the  title  Constitu- 
tional Law,  vol.  4,  p.  359.  As  to  power  of  states  to  constitute  their  own  courts, 
form  of  procedure,  etc.,  as  affected  by  the  due  process  clause,  see  the  title  DuE 
Process  of  Law,  vol.  5,  pp.  532,  536,  616.  As  to  procedure  on  insurance  con- 
tracts, proof  of  loss,  defenses,  etc.,  see  the  titles  Constitutional  Law,  vol.  4, 
pp.  377,  378,  and  references  there  found;  Insurance,  vol.  7,  pp.  186,  203.  As 
to  requirement  of  acceptance  of  service  of  process  upon  state  officer  by  foreign 
insurance  company,  see  the  titles  Insurance,  vol.  7,  p.  84;  Foreign  Corh. ra- 
tions, vol.  6,  p.  317. 

2.  Torts,  Actions,  Damages,  etc. — See,  generally,  the  references  in 
the  preceding  paragraph.  As  to  constitutionality  of  statutes  providing  what 
shall  constitute  actionable  wrong  and  damages  recoverable,  see  the  titles 
Constitutional  Law,  vol.  4.  pp.  172,  180,  181;  Due  Process  of  Law, 
vol.  5,  p.  539.  As  to  constitutionality  of  statutes  subjecting  members  of 
a  class  to  particular  damages,  see  the  title  Constitutional  Law,  vol.  4, 
p.  386.  As  to  constitutionality  of  law  taxing  attorney's  fees  against  certain 
class  of  defendants,  see  the  titles  Animals,  vol.  1,  p.  323;  Constitutional 
Law,  vol.  4,  p.  386.  As  to  validity  of  statute  forbidding  a  railroad  to 
allow  Johnson  grass  to  go  to  seed  upon  its  right  of  way,  see  the  title  Con- 
stitutional Law,  vol.  4,  p.  364.  As  to  actions  against  railroads  for  damage 
done  by  fire,  see  the  titles  Constitutional  Law,  vol.  4,  p.  381 ;  Railroads. 
As  to  validity  of  legislation  with  respect  to  torts  which  affect  interstate  commerce, 
see  the  title  Interstate  and  Foreign  Commerce,  vol.  7,  p.  345.  As  to  the  ex- 
tent of  police  power  of  a  state  over  vested  rights  and  the  power  to  enact  retro- 
spective laws,  see  the  titles  Constitutional  Law,  vol.  4,  pp.  446,  448;  Due 
Process  of  Law,  vol.  5,  pp.  589,  590;  Limitation  of  Actions  and  Adverse 
Possession,  vol.  7,  p.  910. 

C.  Militia;  Bearing  of  Arms,  etc.;  Power  to  Regulate. — A  state  may 
prohibit  bodies  of  men,  other  than  the  organized  militia  of  the  state  and  the 
troops  of  the  United  States,  from  associating  as  a  military  company  and  drilling 
with  arms  in  cities  or  towns.  ^^ 

D.  Prevention  and  Punishment  of  Crime;  Ex  Post  Facto  Laws. — The 
power  to  make  municipal  regulations  for  the  restraint  and  punishment  of  crime, 
for  the  preservation  of  the  health  and  morals  of  citizens,  and  of  the  public  peace, 
has  never  been  surrendered  by  the  states,  or  restrained  by  the  constitution  of  the 
United  States.^* 

fisheries  within  the  waters  of  the  state."  United  States  v.  Cruikshank,  92  U.  S.  542, 

Scntell  V.  New  Orleans,  etc.,  R.  Co.,  166  23  L.  Ed.  688;  Presser  v.  Illinois,  116  U. 

U.  S.  698,  705,  41  L.  Ed.  1169.  S.    252,    29    L-    Ed.    616.      See    the    titles 

Statute  providing  for  summary  dcstruc-  CONSTITUTIONAL    LAW,   vol.    4,    p. 

tion  of  dogs.— See   the  title   ANIMALS,  489;  MILITARY  LAW,  vol.  8,  p.  342. 

vol.  1,  pp.  318,  319.  12.     Power   of   states   to   prevent    and 

Destruction  of  garbage. — See   the  title  punish  crime. — New  York  City  v.  Miln,  11 

DUE  PROCESS   OF   LAW,  vol.  5,  pp.  Pet.  102,  140,  9  L.  Ed.  648;  Prigg  v,  Penn- 

580,  581.  sylvania,  16  Pet.  539,  540,  10  L.  Ed.  1060; 

Confiscation     of     property     used     for  Moore  v.  Illinois,  14  How.  13,  14  I^  Ed. 

gambling.— See  the  title  DUE  PROCESS  306;   New  York  v.  Dibble,  21   How.  366, 

OF  LAW,  vol.  5,  p.  616.  16  L.  Ed.  149. 

Unlawful  devices  for  taking  fish. — See  As  to  the  exclusive  power  of  the  states 

the  title  DUE  PROCESS  OF  LAW,  vol.  to  prevent  and  punish  crime,  see  the  ti- 

5,  p.  582.  ties  CONSTITUTIONAL  LAW,  vol.  4,  p. 

11.     Militia,    bearing    of    arms,    etc.—  170;  CRIMINAL  LAW,  vol.  5,  p.  52.    As 
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E.  Public  Morals,  etc. — 1.  Gambling;  Option  and  Margin  Contracts, 
ETC. — ^As  to  the  general  power  to  protect  the  public  morals,  see  ante,  "General  Na- 
ture and  Extent  of  Police  Power,"  III.  As  to  the  suppression  of  certain  forms 
of  gambling  being  a  denial  of  the  equal  protection  of  the  law,  see  the  title  Consti- 
tutional Law,  vol.  4,  p.  378.  As  a  deprivation  of  liberty,  see  the  title  DuB 
Process  of  Law,  vol.  5,  p.  563.  As  to  the  validity  of  acts  suppressing  option 
contracts,  dealing  in  futures,  etc.,  see  the  titles  Constitutional  Law, 
vol.  4,  pp.  378,  ^79  \  Due  Process  of  Law,  vol.  5,  pp.  563,  616;  Gambling 
Contracts,  vol.  6,  p.  537;  Informers,  vol.  6,  p.  1020. 

2.  Disorderly  Houses,  etc. — As  to  regulations  prescribing  city  limits  for 
disorderly  houses,  see  the  titles  Adultery,  Fornication  and  Lewdness,  vol.  U 
p.  197;  Due  Process  of  Law,  vol.  5,  p.  584. 

F.  Highways;  Establishment,  Care,  Maintenance,  etc.;  Ferries, 
Canals,  etc. — The  establishment,  maintenance  and  care  of  its  highways  is  em- 
braced within  the  local  police  power  of  a  state. ^^ 

The  authority  to  regulate  ferries  has  never,  been  claimed  by  the  general 
government;  it  has  always  been  exercised  by  the  states,  never  by  congress,  and 
is  undoubtedly  a  part  of  the  immense  mass  of  undelegated  powers  reserved  to 
the  states  respectively.^* 

O.  Waters  and  Watercourses;  Navigable  Waters — 1.  In  General. — 
The  soil  under  navigable  waters  being  held  by  the  people  of  the  state  in  trust  for 
the  common  use  and  as  a  portion  of  their  inherent  sovereignty,  any  act  of  legisla- 
tion concerning  their  use  affects  the  public  welfare.     It  is,  therefore,  appropriately 


to  protection  of  persons  accused  of  crime, 
see  the  titles  CONSTITUTIONAL  LAW, 
vol.  4,  p.  491,  et  seq.;  DUE  PROCESS  OF 
LAW,  vol.  6,  p.  665,  et  seq.  As  to  valid- 
ity of  ex  post  facto  laws,  see  the  title 
CONSTITUTIONAL  LAW,  vol.  4,  p.  515. 

The  states  may  legislate  to  prevent  the 
spread  of  crime.  Plumley  v.  Massachu- 
setts, 155  U.  S.  461,  478,  39  L.  Ed.  223. 

Every  law  for  the  restraint  and  punish- 
ment of  crime  for  the  preservation  of 
public  peace,  health  and  morals,  must 
come  within  the  police  power  of  a  state. 
License  Tax  Cases,  5  How.  462,  504,  631, 
18  L.  Ed.  497. 

18.  Regulation  of  highways. — New 
Orleans  Gas  Co.  v.  Louisiana  Lifeht  Co., 
115  U.  S.  650,  29  L.  Ed.  516;  Jones  v. 
Brim,  165  U.  S.  180,  41  L.  Ed.  677;  Fair 
Haven,  etc.,  R.  Co.  v.  New  Haven,  203 
U.  S.  379,  51  L.  Ed.  237.  As  to  the 
power  of  state  or  city  over  streets 
and  highways  being  a  continuing  power, 
see  ante,  "Generally,"  V,  D,  3,  a.  And 
see  the  titles  COUNTIES,  vol.  4, 
p.  825;  MUNICIPAL  CORPORATIONS, 
vol.  8,  p.  546;  RAILROADS;  STREET 
RAILWAYS;  STREETS  AND  HIGH- 
WAYS. As  a  public  purpose,  see  the 
title  EMINENT  DOMAIN,  vol.  5,  p.  763. 
As  to  removal  of  bridges,  pipes,  tunnels, 
railway  tracks,  etc.,  see  ante,  "Uncompen- 
sated Removal  of  Tracks,  Pipes,  Bridges, 
Tunnels,  Paving  of  Tracks,  etc.,"  VI,  A, 
7,  and  references  there  given. 

The  local  police  power  of  a  state  em- 
braces the  construction  of  roads,  canals, 
and  bridges,  and  the  establishment  of 
ferries,  and  it  can  generally  be  exercised 
more  wisely  by  the  states  than  by  a  dis- 
tant authority.     They  are  the  first  to  see 


the  importance  of  such  means  of  internal 
communication,  and  are  more  deeply  con- 
cerned than  others  in  their  wise  manage- 
ment.  Cummings  v.  Chicago,  188  U.  S. 
410,  427,  47  L.  Ed.  525.  See,  also, 
Escanaba  Co.  v,  Chicago,  107  U.  S.  678, 
683,  27  L.  Ed.  442. 

Animals  driven  on  highway. — A  state 
law  which  makes  the  owners  of  herds  of 
cattle,  horses,  sheep,  swine,  etc.,  liable  for 
all  damages  done  by  such  animals  while 
being  driven  over  highways  constructed 
along  or  upon  hillsides  by  reason  of  their 
destroying  the  banks  or  rolling  rocks  into 
or  upon  such  highways,  is  a  valid  exercise 
of  the  police  power  to  maintain  and  con- 
trol highways  and  does  not  deprive  the 
owners  of  such  herds  of  the  equal  pro- 
tection of  the  laws.  Jones  v.  Brim,  165 
U.  S.  180,  41  L.  Ed.  677. 

14.  Regulation  of  ferries. — See  the  titles 
FERRIES,  vol.  6,  p.  274;  INTERSTATE 
AND  FOREIGN  COMMERCE,  vol.  7, 
pp.  365,  366. 

The  laws  of  Kentucky  relating  to  ferries 
on  the  Ohio  and  Mississippi  rivers  are  like 
the  laws  of  most,  if  not  all,  the  other 
states  bordering  on  those  rivers;  they  do 
not  leave  the  rights  of  the  public  unpro- 
tected, and  are  not  unconstitutional.  The 
franchises  which  the  state  grants  are  con- 
fined to  the  transit  from  her  own  shores* 
and  she  leaves  other  states  to  regulate 
the  same  rights  on  their  side.  Conway  v. 
Taylor,  i  Black  603,  17  L.  Ed.  191. 

An  injunction  issuing  from  the  state 
court  of  Kentucky  to  protect  the  exclusive 
privileges  of  the  ferry  held  not  to  con- 
flict or  interfere  with  the  right  of  a  boat 
to  carry  passengers  or  goods  in  the 
ordinary  prosecution  of  commerce  with- 
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within  the  exercise  of  the  police  power  of  the  state.^^  It  has  long  been  held  that 
navigable  rivers  wholly  within  a  state  are  not  outside  of  state  jurisdiction  so 
long  as  congress  does  not  interfere.  An  abridgment  of  the  rights  of  those  who 
have  been  accustomed  to  use  them,  unless  it  comes  in  conflict  with  the  constitu- 
tion or  a  law  of  the  United  States,  is  an  affair  between  the  government  of  the 
state  and  its  citizens,  of  which  the  federal  supreme  court  can  take  no  cog- 
nizance. ^^ 

2.  Drainage. — See,  generally,  the  titles  Drains  and  Sewers,  vol.  5,  p.  492; 
Due  Process  of  Law,  vol.  5,  pp.  596,  611,  612.  As  to  whether  drainage  is  a  pub- 
lic purpose,  see  the  titles  Due  Process  of  Law,  vol.  5,  p.  611,  et  seq. ;  Em- 
inent Domain,  vol.  5,  p.  769.  As  to  whether  a  drainage  project  constitutes  a 
deprivation  of  property  without  due  process  of  law,  see  the  title  Due  Process  of 
Law,  vol.  5,  pp.  596,  611,  612,  et  seq. 

In  the  absence  of  legislation  by  congress,  a  state  has  power  to  improve 
its  lands  by  drainage,  and  promote  the  general  health  of  its  people  by  authorizing 
a  dam  to  be  built  across  its  interior  streams,  though  they  were  previously  nav- 
igable to  the  sea  by  vessels  engaged  in  the  coastwise  trade.^^ 


out  the  regularity  or  purpose  of  ferry 
trips;  the  remedy  by  injunction  applies 
only  to  one  which  is  run  openly  and 
avowedly  as  a  ferry  boat.  Conway  v. 
Taylor,  1  Black  603,  17  L.  Ed.  191. 

15.  Regulation  of  navigable  waters  is 
witUn  the  police  power. — Illinois  Cent. 
R.  Co.  V.  Illinois.  146  U.  S.  387,  459,  36 
L.  Ed.  1018.  See,  generally,  the  titles 
BRIDGES,  vol.  3,  p.  518;  INTERSTATE 
AND  FOREIGN  COMMERCE,  vol.  7,  p. 
386;  NAVIGABLE  WATERS,  vol.  8,  p. 
805.  As  to  rights  of  riparian  owners,  see 
the  title  DUE  PROCESS  OF  LAW,  vol. 
5,  Dp.  564,  596,  et  seq. 

"As  a  general  rule,  the  power  of  a  state 
over  all  matters  not  granted  away  must 
be  as  full  in  the  bays,  ports,  and  harbours 
within  her  territory,  intra  fauces  terrae,  as 
on  wharves  and  shores,  or  interior  soil. 
And  there  can  be  little  check  on  such  leg- 
islation, beyond  the  discretion  of  each 
state,  if  we  consider  the  great  conserva- 
tive reserved  powers  of  the  states,  in  their 
quarantine  or  health  systems,  in  the 
regulation  of  their  internal  commerce,  in 
their  authority  over  taxation,  and,  in 
short,  every  local  measure  necessary  to 
protect  themselves  against  persons  or 
things  dangerous  to  their  peace  and  their 
morals."  (Opinion  of  Woodbury,  J.) 
License  Cases,  5  How.  504,  628,  12  h, 
Ed.  256. 

18.  6ame;  sute  adjusts  rights  of  its  own 
citizens^— Willson  v.  The  Black-Bird  Creek 
Marsh  Co.,  2  Pet.  245,  250,  7  L.  Ed.  412; 
Transportation  Co.  v.  Chicago,  99  U.  S. 
635,  643,  25  L.  Ed.  336.  See,  generally, 
the  title  NAVIGABLE  WATERS,  vol.  8, 
p.  863. 

17.  Drainage^ — Manigault  v.  Springs, 
199  U.  S.  473,  478,  50  L.  Ed.  274;  Willson 
V.  The  Black-Bird  Creek  Marsh  Co.,  2  Pet. 
Z45.  7  L.  Ed.  412. 

The  act  of  the  assembly  of  the  state  of 
Delaware,  by  which  the  construction  of 
the  dam  erected  by  the  plaintiffs  was 
authorized,  shows  plainly  that  this  is  one 


of  those  many  creeks  passing  through  a 
deep  level  marsh,  adjoining  the  Delaware, 
up  which  the  tide  flows  for  some  distance. 
The  value  of  the  property  on  its  banks 
must  be  enhanced  by  excluding  the  water 
from  the  marsh,  and  the  health  of  the 
inhabitants  probably  improved;  measures 
calculated  to  produce  these  objects,  pro- 
vided they  do  not  come  in  collision  with 
the  powers  of  the  general  government, 
are,  undoubtedly,  within  those  which  are 
reserved  to  the  state.  But  the  measure 
authorized  by  this  act  stops  a  navigable 
creek,  and  must  be  supposed  to  abridge 
the  rights  of  those  who  have  been  accus- 
tomed to  use  it;  this  abridgment,  however, 
unless  it  comes  in  conflict  with  the  con- 
stitution, or  a  law  of  the  United  States, 
is  an  affair  between  the  government  of 
Delaware  and  her  citizens  of  which  the 
federal  supreme  court  can  take  no 
cognizance.  Willson  v.  The  Black-Bird 
Creek  Marsh  Co.,  2  Pet.  245,  7  L.  Ed.  412. 

"If  congress  had  passed  any  act  in 
execution  of  the  power  to  regulate  com- 
merce, the  object  of  which  was  to  control 
state  legislation  over  these  small  navi- 
gable creeks,  into  which  the  tide  ebbs  and 
flows,  and  which  abound  throughout  the 
lower  country  of  the  middle  and  southern 
states,  we  should  feel  not  much  difficulty 
in  saying,  that  a  state  law  coming  in  con- 
flict with  such  act  would  be  void.  But 
congress  has  passed  no  such  act;  the 
repugnancy  of  the  law  of  Delaware  is 
placed  entirely  on  its  repugnancy  to  the 
law  to  regulate  commerce  with  foreign 
nations,  and  among  the  several  states: 
a  power  which  has  not  been  so  exercised 
as  to  affect  this  question."  Willson  v. 
The  Black-Bird  Creek  Marsh  Co.,  2  Pet 
245,  7  L.  Ed.  412. 

"Swamps  and  stagnant  waters  are  the 
cause  of  malarial  and  malignant  fevers, 
and  *  *  *  the  police  power  is  never 
more  legitimately  exercised  than  in  re- 
moving such  nuisances."  Manigault  v. 
Springs,  199  U.  S,  473,  483,  50  L*  Ed.  274; 
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H.  Animals. — As  to  quarantine  regulations,  see  the  titles  Animals,  vol.  1, 
pp.  324,  326;  Intkrstatb  and  Foreign  Commerce,  vol.  7,  pp.  405,  408.  As  to 
police  regulation  of  dogs,  see  the  title  Animals,  vol.  1,  pp.  318,  319. 

Diseased  Cattle  Running  at  Large. — ^The  state  may  provide  that  whoever 
permits  diseased  cattle  in  his  possession  to  run  at  large  within  its  limits  shall  be 
liable  for  any  damages  caused  by  the  spread  of  the  disease  occasioned  thereby.^* 

I.  ,  Fish  and  G(ame. — The  preservation  of  game  and  fish  has  always  been 
treated  as  within  the  proper  domain  of  the  police  power,  and  laws  limiting 
the  season  within  which  birds  and  wild  animals  may  be  killed  or  exposed  for 
sale,  and  prescribing  the  time  and  manner  in  which  fish  may  be  caught,  have 
been  repeatedly  upheld  by  the  courts.^®  The  right  to  preserve  game  flows 
from  the  undoubted  existence  in  the  state  of  a  police  power  to  that  end,  which 
may  be  none  the  less  efficiently  called  into  play  because  by  doing  so  interestate 
commerce  may  be  remotely  and  indirectly  affected.2<> 

J.  Public  Health — 1.  In  Generai.. — ^The  care  of  the  public  health  is 
something  confessedly  belonging  to  the  domain  of  the  police  power  of  a 
state.2i  Upon  the  principle  of  self-defense,  of  paramount  necessity,  a 
community  has  the  right  to  protect  itself  against  an  epidemic  of  disease  which 


Lcovy  V.  United  States,  177  U.  S.  621,  636, 
44  L.  Ed.  914. 

The  act  of  the  general  assembly  of 
South  Carolina  of  1903  was  a  proper 
exercise  of  the  police  power  of  the  state. 
Althoujjh  it  was  not  an  exercise  of  that 
power  in  its  ordinarily  accepted  sense  of 
protecting  the  health,  lives  and  morals  of 
the  community,  it  is  defensible  in  its 
broader  meaning  of  providing  for  the 
general  welfare  of  the  people,  by  the 
reclamation  of  swampy,  overflowed  and 
infertile  lands,  and  the  erection  of  dams, 
levees  and  dikes  for  that  purpose.  Mani- 
gault  z/.  Springs,  199  U.  S.  473,  481,  50  L. 
Ed.  274. 

18.  Section  4059  of  the  Code  of  low*, 
which  provides  that  any  person  who  has 
in  his  possession  in  the  state  of  Iowa  any 
Texas  cattle  which  have  not  been  wintered 
north,  shall  be  liable  for  any  damages  that 
may  accrue  from  allowing  such  cattle  to 
run  at  large  and  thereby  spread  the  dis- 
ease known  as  Texas  fever,  is  a  valid 
police  regulation,  not  in  conflict  with  the 
commerce  clause  of  the  federal  constitu- 
tion, or  with  the  provisions  of  subdivi- 
sion 1  of  §  2  of  art.  4  of  the  constitu- 
tion, declaring  that  the  citizens  of  each 
state  shall  be  entitled  to  all  the  privileges 
and  immunities  of  citizens  in  the  several 
stales.  Kimmish  v.  Ball,  129  U.  S.  217, 
222,  32  L.  Ed.  695.  See,  also,  Missouri, 
etc.,  R.  Co.  V.  Haber,  169  U.  S.  613,  42  L. 
Ed.  878. 

19.  Fish  and  game. — Smith  v.  Maryland, 
18  How.  71,  15  L*  Ed.  269;  Lawton  v, 
Steele,  152  U.  S.  133,  138,  38  L.  Ed.  385. 
See,  generally,  the  titles  FISH  AND 
FISHERIES,  vol.  5,  p.  291;  GAME  AND 
GAME  LAWS,  vol.  6,  p.  543.  And  see 
OYSTERS,  vol.  8,  p.  1018.  As  to  whether 
the  right  to  fish  in  the  waters  of  another 
state  is  a  privilege  of  citizenship,  see  the 
title  CONSTITUTIONAL  LAW,  voL  4, 
p.  473. 


90.  Same. — Geer  v.  Connecticut,  161  U- 
S.  519,  534,  40  L.  Ed.  793. 

Indeed  the  source  of  the  police  power 
as  to  game  birds  (like  those  covered  by 
the  statute  here  called  in  question)  flows 
from  the  duty  of  the  state  to  preserve 
for  its  people  a  valuable  food  supply.  The 
cxefcise  by  the  state  of  such  power  there- 
fore comes  directly  within  the  principles 
of  Plumley  v,  Massachusetts,  155  U.  S. 
461,  473,  39  L.  Ed.  223.  The  power  of  a 
state  to  protect  by  adequate  police  regu- 
lation its  people  against  the  adulteration 
of  articles  of  food  (which  was  in  that 
case  maintained),  although  in  doing  so 
commerce  might  be  remotely  affected* 
necessarily  carries  with  it  the  existence 
of  a  like  power  to  preserve  a  food  supply 
which  belongs  in  common  co  all  the 
people  of  the  state,  which  can  only  be- 
come the  subject  of  ownership  in  a 
qualified  way,  and  which  can  never  be  the 
object  of  commerce  except  with  the  con- 
sent of  the  state,  and  subject  to  the  condi- 
tions which  it  may  deem  best  to  impose 
for  the  public  good.  Geer  v.  Connecticut, 
161  U.  S.  519,  534,  40  L.  Ed.  793. 

81.  The  public  health. — Hawker  v.  New 
York,  170  U.  S.  189,  193,  42  L.  Ed.  1002. 

While  the  supreme  court  has  refrained 
from  any  attempt  to  define  the  limits  of 
the  police  power,  yet  it  has  distinctly 
recognized  that  the  authority  of  the  state 
under  that  power  extends  to  the  right  to 
enact  quarantine  laws  and  health  laws  of 
every  description.  Jacobson  v,  Massachu- 
setts, 197  U.  S.  11,  25,  49  L.  Ed.  643» 
reaffirmed  in  Cantwell  v.  Missouri,  199  U. 
S.  602,  50  L.  Ed.  829;  Moeschen  v.  Tene- 
hient  House  Department,  203  U.  S.  583, 
51  L.  Ed.  328.  See,  generally,  ante,  "Gen- 
eral Nature  and  Extent  of  the  Police 
Power,"  III;  "Quarantine  and  Health 
Laws,"  V,  C,  3,  c.  And  see  the  titles 
HEALTH,  vol,  6,  p.  681;  QUARANTINE. 
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threatens  the  safety  of  its  members.*^  jt  is  not  an  element  in  the  liberty  secured 
by  the  constitution  of  the  United  States  that  one  person,  or  a  minority  of  persons, 
residing  in  a  community  and  enjoying  the  benefits  of  its  local  government,  should 
have  the  powers  of  subordinating  the  welfare  and  safety  of  the  entire  popula- 
tion to  their  notions  of  what  may  be  the  best  means  of  safe-guarding  the  health 
of  that  community.23 

2.  Quarantine. — For  the  purpose  of  protecting  the  individual  himself  and 
for  the  purpose  of  protecting  the  state  by  reducing  to  a  minimum  the  number  of 
people  liable  to  be  exposed  to  disease,  the  state,  in  framing  a  quarantine  law, 
may  not  only  forbid  persons  emerging  from  the  quarantine  area  within  which  the 
disease  exists,  but  it  may  prohibit  persons  admitted  to  be  healthy  and  free  from 
disease  from  going  into  such  district;  and  that  regardless  of  whether  they  are 
citizens  of  the  state  or  of  other  states,  or  of  foreign  countries.^^ 

3-  Vaccination. — As  an  infringement  of  the  liberty  guaranteed  by  the  four- 
teenth amendment,  see  the  title  Due  Process  of  Law,  vol.  5,  p.  562.  As  a  de- 
nial of  equal  protection  of  the  law,  see  the  title  Constitutional  Law,  vol.  4,  pp. 
364,  370.  As  to  implied  exceptions  of  particular  persons,  see  ante,  "Judicial  Re- 
view/' V,  E,  2,  d. 

For  the  purpose  of  preventing  an  epidemic  of  smallpox  the  legislature, 
or  a  municipal  corporation  duly  authorized  thereby,  may  order  the  compulsory 
vaccination  of  all  persons  within  the  infected  area.^^ 

4.  Supprkssion  of  Nuisance,  Dangerous  and  Noxious  Trades,  Occupa- 
tions and  Places. — The  police  power  is  universally  conceded  to  include  every- 
thing essential  to  the  public  safety,  health,  and  morals,  and  to  justify  the  de- 
struction or  abatement,  by  summary  proceedings,  of  whatever  may  be  regarded 
as  a  public  nuisance.^® 

Unwholesome  trades,  slaughter  houses,  operations  offensive  to  the  senses, 
the  deposit  of  powder,  the  application  of  steam  power  to  propel  cars,  the  building 
with  combustible  materials  and  the  burial  of  the  dead,  may  all  be  interdicted  by 
law,  in  the  midst  of  dense  masses  of  population,  on  the  general  and  rational  prin- 
ciple that  every  person  ought  to  so  use  his  property  as  not  to  injure  his  neighbors, 
and  that  private  interests  must  be  made  subservient  to  the  general  interests  of 
the  community.  This  is  called  the  police  power ;  and  it  is  much  easier  to  perceive 
and  realize  the  existence  and  source  of  it  than  to  mark  its  boundaries,  or  pre- 
scribe limits  to  Its  exercise.^ 

tt.    Same. — ^Jacobson  v.  Massachusetts,  and  extreme  suffering  for  a  long  period 

197  U.  S.  11,  27,  49  L.  Ed.  643;  License  by  a  disease  produced  by  vaccination,  and 

Case,  5  How.  504,  589,  12  L*  Ed.  256.  that  he  had  witnessed  a  similar  result  of 

tt.    Same. — ^Jacobson  v,   Massachusetts,  vaccination,  not  only  in  the  case  of  his 

197  U.  S.  11,  38,  49  L.  Ed.  643.  son,  but  in  the  cases  of  others.    Jacobson 

%L  Quarantine.^ — Compagnie  Francaise  v,  v,  Massachusetts,  197  U.  S.  11,  36,  49  L. 

IfOuisiana  State  Board  of  Health,  186  U.  Ed.  643. 

S.   380,    46    L*    Ed.    1209.     See    the   titles  In  order  for  evidence  of  this  character 

HEALTH,  vol.  6,  p.  681;  QUARANTINE,  to  become   material   it  must  go  furtheri 

25.    Compulsory  vaccination. — ^Jacobson  and  show  that  the  state  of  the  defend- 

V,  Massachusetts,  197  U.  S.  11,  49  L.  Ed.  ant's   health    or   bodily   condition    at   the 

643,    reaffirmed   in   Cantwell  v,   Missouri,  time   it   was   proposed   to   vaccinate   him 

199  U.  S.  602,  50  L.  Ed.  329;  Moeschen  v.  was  such  that  it  would  have  been  cruel 

Tenement  House  Department,  203  U.   S.  or  dangerous  or  inhuman  to  compel  him 

583,  51  L*  Ed.  328.  to    submit    to    the  requirements    of    the 

The    fact   that   vaccination   may   some-  statute.     Jacobson  v.   Massachusetts,   197 

times    cause    serious    and    permanent    in-  U.  S.  11,  38,  49  I^  Ed.  643. 

jury   to   the   health    of   the   person   vac-  26.  SuppreMion  of  nuisances,  dangerous 

cinated,  or  that  it  occasionally  results  in  and  noxious  trades,  etc. — Lawton  v.  Steele, 

death*    is    no    defense    in    a    proceeding  152  U.  S.   133,  136,  38  L.  Ed.  385.     See, 

against  an  individual  refusing  to  comply  generally,  the  titles  DUE  PROCESS  OF 

with   a  compulsory  vaccination  law,  and  LAW,    vol.    5,    p.    580,    et    seq.;    NUI- 

offers  of  evidence  to  that  effect  are  irrele-  SANCES,  vol.  8,  pp.  933,  940. 

vant    and    inadmissible,    notwithstanding  87.    Same^ — Slaughter-House  Cases,   16 

the  defendant  may  also  offer  to  show  that  Wall.  36,  21  L.  Ed.  394;  Butchers'  Union 

when  a  child,  he  had  been  caused  great  Slaughter-House*    etc.,    Co.    v.    Crescent 
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Effect  of  Charter  Bight  to  Continue  Nuisance. — See  ante,  "A  Continu- 
ing Power;  Cannot  Be  Bargained  Away,"  V,  D,  3. 

Destruction  of  Property  in  Interest  of  Public  Safety. — See  ante,  "De- 
struction of  Property  in  the  Interest  of  Public  Safety,  or  Property  Kept,  Sold  or 
Used  in  Violation  of  Law,"  VI,  A,  8.  And  see,  on  this  point  also,  the  title  Due 
Process  of  Law,  vol.  5,  pp.  580,  581,  582. 

5.   Drainage  op  Swamps  and  Marshes. — See  ante,  "Drainage,"  VI,  G,  2. 

K.  Regulation  of  Business,  Trade,  Occupation  or  Profession — 1. 
Right  of  Citizens  to  Pursue  Lawful  Occupations,  Enter  into  Contracts, 
Acquire  and  Dispose  of  Property,  upon  Terms  of  Equality. — The  fourteenth 
amendment,  in  declaring  that  no  state  shall  deprive  any  person  of  life,  liberty  or 
property  without  due  process  of  law  nor  deny  to  any  person  within  its  jurisdic- 
tion the  equal  protection  of  the  laws,  undoubtedly  intended  not  only  that  there 
should  be  no  arbitrary  spoliation  of  property,  but  that  equal  protection  should  be 
given  to  all  under  like  circumstances  in  the  enjoyment  of  their  personal  and  civil 


City,  etc.,  Slaughter-Housc  Co.,  Ill  U. 
S.  746,  28  L.  Ed.  585;  Walla  Walla  City  v, 
Walla  Walla  Water  Co.,  172  U.  S.  1.  16, 
43  L.  Ed.  341. 

Carrying  offensive  matters  through 
streets. — A  city  has  the  right  to  prohibit 
the  carrying  of  dead  animals  or  offensive 
matter  through  its  streets.  Fertilizing 
Co.  V.  Hyde  Park,  97  U.  S.  659,  24  L. 
Ed.  1036;  Walla  Walla  City  v,  Walla 
Walla  Water  Co.,  172  U.  S.  1,  15,  43  L. 
Ed.  341;  California  Reduction  Co.  v.  Sani- 
tary Reduction  Works,  199  U.  S.  306, 
322,  50  L.  Ed.  204,  followed  in  Gardner 
V.  Michjfiran,  199  U.  S.  325,  60  L.  Ed.  212. 

'The  keeping  of  swine  and  cattle  within 
the  city  or  designated  limits  of  the  city 
has  been  declared  in  a  number  of  cases  to 
be  within  the  police  power."  Fischer  v, 
St.  Louis,  194  U.  S.  361,  370,  48  L-  Ed. 
1018.  followed  in  Schcfe  v.  St.  Louis,  194 
U.  S.  373,  48  L*  Ed.  1025. 

The  power  of  the  legislature  to  au- 
thorize its  municipalities  to  regulate  and 
suppress  all  such  places  or  occupations  as 
in  its  judgment  are  likely  to  be  injurious 
to  the  health  of  its  inhabitants  or  to  dis- 
turb people  living  in  the  immediate  neigh- 
borhood by  loud  noises  or  offensive  odors, 
is  so  clearly  within  the  police  power  as 
to  be  no  longer  open  to  question.  The 
keeping  of  swine  and  cattle  within  the 
city  or  designated  limits  of  the  city  has 
been  declared  in  a  number  of  cases  to  be 
within  the  police  power.  The  keeping  of 
cow  stables  and  dairies  is  not  only  likely  to 
be  offensive  to  neighbors,  but  it  is  too 
often  made  an  excuse  for  the  supply  of  im- 
pure milk  from  cows  which  are  fed  upon 
unhealthful  food,  such  as  the  refuse  from 
distilleries,  etc.  Fischer  v.  St.  Louis,  194 
U.  S.  361,  370,  48  L.  Ed.  1018,  followed 
in  Schefez/.  St.  Louis,  194  U,  S.  373.  48  L. 
Ed.  1025.  See  the  title  CONSTITU- 
TIONAL LAW,  vol.  4,  p.  367,  et  seq. 

Dangerous  places,  etc. — ^"It  is  a  princi- 
ple fully  recognized  by  decisions  of 
state  and  federal  courts,  that  wherever 
there  is  any  business  in  which,  either 
from    the    products    created    or    the    in- 


strumentalities used,  there  is  danger  to 
life  or  property,  it  is  not  only  within  the 
power  of  the  states,  but  it  is  among  their 
plain  duties,  to  make  provision  against 
accidents  likely  to  follow  in  such  busi- 
ness, so  that  the  dangers  attending  it  may 
be  guarded  against  so  far  as  is  practi- 
cable." Nashville,  etc..  Railway  v.  Ala- 
bama. 128  U.  S.  96,  100,  32  L.  Ed.  352. 

Garbage  and  refuse  material. — ^"It  is 
the  duty,  primarily,  of  a  person  on  whose 
premises  are  garbage  and  refuse  material 
to  see  to  it,  by  proper  diligence,  that  no 
nuisance  arises  therefrom  which  endangers 
the  public  health.  The  householder  may  be 
compelled  to  submit  even  to  an  inspection 
of  his  premises,  at  his  own  expense,  and 
forbidden  to  keep  them  or  allow  them  to 
be  kept  in  such  condition  as  to  create  dis- 
ease. He  might,  therefore,  have  been  re- 
quired, at  his  own  expense,  to  make,  from 
time  to  time,  such  disposition  of  ob- 
noxious substances  origmating  on  prem- 
ises occupied  by  him  as  would  be  neces- 
sary in  order  to  guard  the  public  health." 
California  Reduction  Co.  v.  Sanitary  Re- 
duction Works,  199  U.  S.  306,  321,  50  L. 
Ed.  204,  followed  in  Gardner  v.  Michigan, 
199  U.  S.  325,  50  L.  Ed.  212.  See  the  title 
DUE  PROCESS  OF  LAW.  vol.  5,  pp. 
581,   582. 

"If  the  requirement  that  the  person  con- 
veying the  material  should  pay  a  given 
price  for  having  it  cremated  or  destroyed, 
in  effect  put  some  expense  on  the  house- 
holder, that  gave  him  no  ground  for  com- 
plaint; for  it  was  his  duty  to  see  to  the 
removal  of  garbage  and  house  refuse, 
having  its  origin  on  his  premises."  Cali- 
fornia Reduction  Co.  v.  Sanitary  Reduc- 
tion Works,  199  U.  S.  306,  328,  50  L.  Ed. 
204,  followed  in  Gardner  v.  Michigan,  199 
U.  S.  325,   50   L.,  Ed.   212. 

"If  in  providing  against  such  a  nui- 
sance, the  owner  of  such  material  suffers 
some  slight  loss,  the  inconvenience  or  loss 
is  presumed  to  be  compensated  in  the 
common  benefit  secured  by  regulation." 
Gardner  v,  Michigan,  199  U.  S.  325,  331, 
50  L.   Ed.  218. 
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rights,  and  that  in  the  pursuit  of  happiness  and  a  livelihood,  all  avocations,  pro- 
fessions, honors  and  positions  should  be  open  to  every  one  upon  equal  terms,  and 
that  all  should  be  equally  entitled  to  acquire  and  enjoy  property.*^ 

2.  Right  to  Be  Exercised  in  Subordination  to  Law. — But,  however  broad 
the  right  of  every  one  to  enter  into  such  contracts,  follow  such  calling,  and  em- 
ploy his  time  as  he  may  judge  most  conducive  to  his  interests,  it  must  be  exer- 
cised subject  to  such  general  rules  as  are  adopted  by  society  for  the  common 
welfare.^® 

3.  As  TO  Power  of  State  to  Regui^te— a.  Generally, — The  right  of  the 
state  in  the  exercise  of  the  police  power,  to  regulate  certain  occupations 
which,  when  unrestrained,  may  become  unsafe  or  dangerous  to  the  public 
health  and  welfare,  has  been  so  often  before  the  supreme  court  of  the 
United  States  that  it  is  only  necessary  to  refer  to  some  of  the  cases  which  sus- 
tain the  proposition  that  the  state  has  a  right,  by  reasonable  regulations,  to  pro- 
tect the  public  health  and  safety.^^  While  this  power  is  inherent  in  all  govern- 
ments, it  has  doubtless  been  greatly  expanded  in  its  application  during  the  past 
century,  owing  to  an  enormous  increase  in  the  number  of  occupations  which  are 
dangerous,  or  so  far  detrimental  to  the  health  of  employees  as  to  demand  special 
precautions  for  their  well-being  and  protection,  or  the  safety  of  adjacent  prop- 
erty.3 1 

No  Oeneral  Power  Where  Business  Not  Affected  with  a  Public  In- 
terest.— No  general  power  resides  in  the  legislature  to  regulate  private  business, 


2S.  Right  to  pursue  lawful  occupation, 
acquire  and  dispose  of  property,  etc — 
Barbier  v.  Connolly,  113  U.  S.  27,  31,  28 
L.  Ed.  923;  Yick  Wo  v,  Hopkins,  118  U. 
S.  356,  30  L.  Ed.  220;  In  re  Kemmler,  136 
U.  S.  436,  34  L.  Ed.  619;  In  re  Converse, 
137  U.  S.  624,  34  L.  Ed.  796;  Giozza  V, 
Tiernan,  148  U.  S.  657,  37  L.  Ed.  599; 
Hodgson  V,  Vermont,  168  U.  S.  262,  42 
L.  Ed.  461 ;  Connolly  v.  Union  Sewer  Pipe 
Co.,  184  U.  S.  540,  46  L.  Ed.  679.  See, 
also,  the  titles  CONSTITUTIONAL 
LAW,  vol.  4,  pp.  372,  430,  459,  487;  DUE 
PROCESS  OF  LAW,  vol.  5,  pp.  553,  554, 
555. 

99.  Rights  exercised  in  subordination  to 
law. — Northern  Securities  Co.  v.  United 
States,  193  U.  S.  197,  351,  48  L.  Ed.  679; 
Soon  King  v.  Crowley,  113  U.  S.  703,  709, 
28  L.  Ed.  1145.  See,  also,  the  title  DUE 
PROCESS  OF  LAW,  vol.  5,  pp.  555,  557, 

"We  cannot  so  enlarge  the  scope  of  the 
language  of  the  constitution  regarding  the 
liberty  of  the  citizen  as  to  hold  that  it  in- 
cludes or  that  it  was  intended  to  include 
a  right  to  make  a  contract  which  in  fact 
restrained  and  regulated  interstate  com- 
merce, notwithstanding  congress,  pro- 
ceeding under  the  constitutional  pro- 
vision giving  to  it  the  power  to  regulate 
that  commerce,  had  prohibited  such  con- 
tracts." Addyston  Pipe,  etc.,  Co.  v. 
United  States,  175  U.  S.  211,  229,  44  L. 
Ed.  136. 

"  'The  power  to  regulate  interstate  com- 
merce is,  as  stated  by  Chief  Justice  Mar- 
shall, full  and  complete  in  congress,  and 
there  is  no  limitation  in  the  grant  of  the 
power  which  excludes  private  contracts 
of  the  nature  in  question  from  the  juris- 
diction of  that  body.  Nor  is  any  such 
limitation  contained  in  that  other  clause 
of  the  constitution  which  provides  that  no 


person  shall  be  deprived  of  life,  liberty  or 
property  without  due  process  of  law.* 
Again:  *The  provision  in  the  constitu- 
tion does  not,  as  we  believe,  exclude  con- 
gress from  legislating  with  regard  to  con- 
tracts of  the  above  nature  while  in  the 
exercise  of  its  constitutional  right  to 
regulate  commerce  among  the  states.  On 
the  contrary,  we  think  the  provision  re- 
garding the  liberty  of  the  citizen  is,  to 
some  extent  limited  by  the  commerce 
clause  of  the  constitution,  and  that  the 
power  of  congress  to  regulate  interstate 
commerce  comprises  the  right  to  enact  a 
law  prohibiting  the  citizen  from  entering 
into  those  private  contracts  which  directly 
and  substantially,  and  not  merely  indi- 
rectly, remotely,  incidentally  and  col- 
laterally, regulate  to  a  greater  or  less 
degree  commerce  among  the  states.'" 
Lottery  Cases,  188  U.  S.  321,  360,  47  L. 
Ed.  492.  See  the  title  DUE  PROCESS 
OF  LAW,  vol.  5,  pp.  553,  554,  555,  557, 
558,  559,  et  seq. 

30.  Generally  as  to  power  of  state  to 
regulate  business,  trade,  occupation,  etc. 
— Beer  Co.  v.  Massachusetts,  97  U.  S. 
25,  24  L.  Ed.  989;  New  Orleans  Gas  Co. 
V.  Louisiana  Light  Co.,  115  U.  S.  650,  29 
L.  Ed.  516;  Crowley  v.  Christensen,  137 
U.  S.  86,  34  L.  Ed.  620;  Lawton  v.  Steele, 
152  U.  S.  133,  38  L.  Ed.  385;  Gundling  v. 
Chicago,  177  U.  S.  183,  188,  44  L.  Ed.  725; 
Jacobson  v.  Massachusetts,  197  U.  S.  11, 
49  L.  Ed.  643;  California  Reduction  Co. 
V.  Sanitary  Reduction  Works,  199  U.  S. 
306,  50  L.  Ed.  204;  Gardner  v.  Michigan, 
199  U.  S.  325,  50  L.  Ed.  212;  Lieberman  v. 
Van  De  Carr,  199  U.  S.  552,  558,  50  L. 
Ed.  305.  See,  generally,  the  title  CON- 
STITUTIONAL LAW,  vol.  4,  p.  375  et  seq. 

8L  Same.— Holden  v.  Hardy,  169  U.  S. 
366,  391,  42  L.  Ed.  780. 
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prescribe  the  conditions  under  which  it  shall  be  conducted,  fix  the  price  of  com- 
modities or  services  or  interfere  with  freedom  of  contract,  so  long  as  the  business 
is  not  affected  with  a  public  interest.  The  merchant,  manufacturer,  artisan  and 
laborer,  under  our  system  of  government,  are  left  to  pursue  and  provide  for  their 
own  interest  in  their  own  way,  untrammelled  by  burdensome  and  restrictive  reg- 
ulations, which,  however  common  in  rude  and  irregular  times,  are  inconsistent 
with  constitutional  liberty.^* 

b.  Business  Subject  to  Regulation;  Regulations  to  Be  Imposed — (1)  State  to 
Select. — What  such  regulations  shall  be  and  to  what  particular  trade,  business  or 
occupation  they  shall  apply  are  questions  for  the  state  to  determine,  and  their 
determination  comes  within  the  proper  exercise  of  the  police  power  by  the  state, 
and  unless  the  regulations  are  so  utterly  unreasonable  and  extravagant  in  their 
nature  and  purpose  that  the  property  and  personal  rights  of  the  citizen  are  un- 
necessarily, and  in  a  manner  wholly  arbitrary,  interfered  with  or  destroyed 
without  due  process  of  law,  they  do  not  extend  beyond  the  power  of  the  state  to 
pass,  and  they  form  no  subject  for  federal  inter ference.^^ 

(2)  Business  Affected  with  a  Public  Interest, — Business  of  certain  kinds  holds 
such  a  peculiar  relation  to  the  public  interest  that  there  is  superinduced  upon  it 
the  right  of  public  regulation.^^  When  private  property  is  "affected  with  a  pub- 
lic interest,  it  ceases  to  be  juris  privati  only."  Property  becomes  clothed  with 
a  public  interest  when  used  in  a  manner  to  make  it  of  public  consequence  and  af- 
fect the  community  at  large.  When,  therefore,  one  devotes  his  property  to  a  use 
in  which  the  public  has  an  interest,  he,  in  effect,  grants  to  the  public  an  interest 
in  that  use,  and  must  submit  to  be  controlled  by  the  public  for  the  common  good, 
to  the  extent  of  the  interest  he  has  thus  created.  He  may  withdraw  his  grant  by 
discontinuing  the  use,  but  so  long  as  he  maintains  the  use  he  must  submit  to 
the  control.3^ 

(3)  Doubtful  and  Immoral  Vocations, — One  of  the  difficult  social  problems  of 
the  day  is  what  shall  be  done  in  respect  to  those  vocations  which  minister  to  and 
feed  upon  human  weaknesses,  appetites  and  passions.  The  management  of  these 
vocations  comes  directly  within  the  scope  of  what  is  known  as  the  police  power. 


SJk  No  general  power  where  business 
not  afiPected  with  a  public  interest — Budd 
V.  New  York,  143  U.  S.  517,  632,  36  L. 
Ed.  247. 

83.  State  ma^  select  business  and  de- 
termine regulations  to  be  imposed. — 
Giozza  V,  Ticrnan,  148  U.  S.  657,  662,  37 
L.  Ed.  599;  Gundling  v.  Chicago,  177  U. 
S.  183,  188,  44  Ir.  Ed.  725;  Rippey  v, 
Texas,  193  U.  S.  504,  48  L.  Ed.  767.  See, 
also,  the  title  CONSTITUTIONAL 
LAW,  vol.  4,  p.  372. 

84.  Business  afiPected  with  a  public  in- 
terest.—Budd  V.  New  York,  143  U.  S.  517, 
533,  36  L.  Ed.  247. 

85.  Same. — Munn  v.  Illinois,  94  U.  S. 
113,  24  L.  Ed.  77;  Georgia,  etc.,  Banking 
Co.  V.  Smith,  128  U.  S.  174,  32  L.  Ed.  377; 
Budd  V,  New  York,  143  U.  S.  517,  36  L* 
Ed.  247;  Louisville,  etc.,  R.  Co.  v,  Ken- 
tucky, 161  U.  S.  677,  695,  40  L.  Ed.  849. 

Down  to  the  time  of  the  adoption  of 
the  fourteenth  amendment  of  the  consti- 
tution of  the  United  States,  it  was  not 
supposed  that  statutes  regulating  the  use, 
or  even  the  price  of  the  use,  of  private 
property  necessarily  deprived  an  owner 
of  his  property  without  due  process  of 
law.  Under  some  circumstances  they 
may,  but  not  under  all.    The  amendment 


does  not  change  the  law  in  this  particu- 
lar; it  simply  prevents  the  states  from  do- 
ing that  which  will  operate  as  such  de- 
privation. Munn  V.  Illinois,  94  U-  S.  113, 
24"  L.  Ed.  77;  Budd  v.  New  York,  143  U. 
S.  517,  535,  36  L.  Ed.  247. 

"The  incorporation  of  the  company,  by 
which  numerous  parties  are  permitted  to 
act  as  a  single  body  for  the  purposes  of 
its  creation,  or  as  Chief  Justice  Marshal 
expresses  it,  by  which  'the  character  and 
properties  of  individuality*  are  bestowed 
*on  a  collective  and  changing  body  of 
men/  Providence  Bank  v.  Billings,  4  Pet. 
514,  562,  7  L.  Ed.  939;  the  grant  to  it  of 
special  privileges  to  carry  out  the  object 
of  its  incorporation,  particularly  the  au- 
thority to  exercise  the  state's  right  of 
eminent  domain  that  it  may  appropriate 
needed  property, — a  right  which  can  be 
exercised  only  for  public  purposes;  and 
the^  obligation,  assumed  by  the  acceptance 
of  its  charter,  to  transport  all  persons  and 
merchandise,  upon  like  conditions  and 
upon  reasonable  rates,  affect  the  property 
and  employment  with  a  public  use;  and 
where  property  is  thus  affected  the  busi- 
ness in  which  it  is  used  is  subject  to  leg- 
islative control."  Georgia,  etc..  Banking 
Co.  V.  Smith,  128  U.  S.  174,  179,  32  Lw  Ed. 
377. 
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They  affect  directly  the  public  health  and  morals.^* 

c.  Grounds  of  Interference. — To  justify  the  state  in  interposing  its  authority, 
in  behalf  of  the  public,  it  must  appear  that  the  interests  of  the  public  generally,  as 
distinguished  from  those  of  a  particular  class,  require  such  interference.^^ 

d-  Limitations  of  Power — (1)  Must  Be  Reasonable;  Arbitrary  Interference 
Not  Permissible. — The  means  employed  by  the  legislature  must  be  such  as  are 
reasonable  and  necessary  for  the  accomplishment  of  the  purpose  and  not  unduly 
oppressive  upon  individuals.  The  legislature  may  not,  under  the  guise  of  pro- 
tecting the  public  interests,  deny  to  any  person  the  equal  protection  of  the  laws, 
arbitrarily  interfere  with  private  business,  or  impose  unusual  and  unnecessary  re- 
strictions upon  lawful  occupations.  In  other  words,  its  determination  as  to  what 
is  a  proper  exercise  of  its  police  powers  is  not  final  or  conclusive,  but  is  sub- 
ject to  the  supervision  of  the  courts.^^ 

Presumption  in  Favor  of  Validity;  Legislature  Permitted  a  Wide  Lati- 
tude.— In  all  matters  of  government,  and  especially  of  police,  a  wide  discretion 
is  necessary.  It  is  not  susceptible  of  an  exact  limitation,  but  must  be  exercised 
under  the  changing  exigencies  of  society.  In  the  progress  of  population,  of 
wealth,  and  of  civilization,  new  and  vicious  indulgences  spring  up  which  require 
restraints  that  can  only  be  imposed  by  the  legislative  power.  When  this  power 
shall  be  exerted,  how  far  it  shall  be  carried,  and  when  it  shall  cease,  must  mainly 
depend  upon  the  evil  to  be  remedied.^®    There  is  little  reason  under  our  system  of 


36.  Doubtful  and  immoral  vocations. — 
L'Hote  V.  New  Orleans,  177  U.  S.  587, 
596.  44   L.  Ed.  890. 

37.  Grounds  of  interference. — Lawton 
V.  Steele,  152  U.  S.  133,  137,  38  L.  Ed.  385; 
Dobbins  v.  Los  Angeles,  195  U.  S.  223, 
236,  49  U  Ed.  169.  See,  also,  the  title 
CONSTITUTIONAL  LAW,  vol.  4,  p.  372. 

33.  Resnlation  must  be  reasonable;  arbi- 
trary interference  not  permissible. — Mug- 
Icr  V.  Kansas,  123  U.  S.  623,  661,  31  L. 
Ed.  205:  Lawton  v.  Steele,  152  U.  S.  133, 
38  L.  Ed.  385;  Otis  v.  Parker,  187  U.  S. 
606,  608,  47  L.  Ed.  323;  Dobbins  v.  Los 
Angeles,  195  U.  S.  223,  236.  49  L.  Ed.  169. 
See,  generally,  the  titles  CONSTITU- 
TIONAL LAW,  vol.  4,  p.  372,  et  seq.; 
DUE  PROCESS  OF  LAW,  vol.  5,  pp. 
556,  585.  And  see  ante,  "Regulations 
Must  Be  Reasonable  and  Bona  Fide,  Hav- 
ing Some  Substantial  Relation  to  Osten- 
sible Object,  etc.,"  V,  E,  2,  c. 

In  this  case  it  was  held  that  the  alle- 
gations of  the  bill  disclosed  such  char- 
acter of  territory,  such  sudden  and  unex- 
plained change  of  its  limits  after  the  plain- 
tiff in  error  had  purchased  the  property 
and  gone  forward  with  the  erection  of  its 
gas  works,  pursuant  to  permission  given 
by  the  city,  as  to  bring  it  within  that  class 
of  cases  wherein  the  court  may  restrain 
the  arbitrary  and  discriminatory  exercise 
of  the  police  power  which  amounts  to  a 
taking  of  property  without  due  process  of 
law  and  an  impairment  of  property  rights 
protected  by  the  fourteenth  amendment 
to  the  federal  constitution.  Dobbins  v, 
Los  Angeles,  195  U.  S.  223.  241,  49  L. 
Ed.  169.  Sec,  also,  Daly  v.  Elton,  195  U. 
S.  242,  49  L.  Ed.  177. 

"The  purpose  was  not  police  regulation 
in  the  interest  of  the  public  but  the  de- 
struction of  the  plaintiffs  rights  and  the 
building  up  of  another  company  still  within 


the  privileged  district  after  the  passage 
of  the  amendment.  Being  the  owner  of 
the  land  and  having  partially  erected  the 
works,  the  plaintiff  in  error  had  acquired 
property  rights  and  was  entitled  to  pro- 
tection against  unconstitutional  encroach- 
ments which  would  have  the  effect  to  de- 
prive her  of  her  property  without  due 
process  of  law."  Dobbins  v.  Los  Angeles, 
195  U.  S.  223,  239,  49  L.  Ed.  169.  See, 
also,  Daly  v.  Elton,  195  U.  S.  242,  49  L. 
Ed.  177. 

"Thus  in  Yick  Wo  v.  Hopkins,  118  U. 
S.  356,  30  L.  Ed.  220  (Co.  220),  it  was  held 
by  this  court  that  a  municipal  ordinance 
of  the  city  of  San  Francisco  to  regulate 
the  carrying  on  of  public  laundries  within 
the  limits  of  the  municipality  violated  the 
provisions  of  the  constitution  of  the 
United  States  if  it  conferred  upon  the  mu- 
nicipal authorities  arbitrary  power,  at 
their  own  will,  and  without  regard  to  dis- 
cretion, in  the  legal  sense  of  the  term,  to 
give  or  withhold  consent  as  to  persons  or 
places,  without  regard  to  the  competency 
of  the  persons  applying,  or  the  propriety 
of  the  places  selected  for  the  carrying  on 
of  the  business.  It  was  held  to  be  a 
covert  attempt  on  the  part  of  the  mu- 
nicipality to  make  an  arbitrary  and  unjust 
discrimination  against  the  C;hinese  race. 
While  this  was  the  case  of  a  municipal 
ordinance  a  like  principle  has  been  held 
to  appl^  to  acts  of  a  state  legislature 
passed  m  the  exercise  of  the  police  power. 
Railroad  Co.  v.  Husen,  95  U.  S.  465,  24  L. 
Ed.  527;  Louisville,  etc.,  R.  Go.  v.  Ken- 
tucky, 161  U.  S.  677,  40  L.  Ed.  849,  and 
cases  cited  on  page  700  (859)."  Plessy  v. 
Ferguson,  163  U.  S.  537.  41  L.  Ed.  256. 

89.  Presumption  in  favor  of  validity; 
legislature  permitted  a  wide  discretion. — 
License  Cases,  5  How.  504,  592,  12  L.  Ed. 
256. 
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government  for  placing  a  close  and  narrow  interpretation  on  the  police  power  so 
as  to  hamper  the  legislative  power  in  dealing  with  the  varying  necessities  of  so- 
ciety and  the  new  circumstances  as  they  arise  calling  for  legislative  intervention 
in  the  public  interest.*®  It  is  well  settled,  therefore,  that  the  power  of  the  court 
to  declare  such  statutes  unconstitutional  is  to  be  exercised  with  caution,  that  the 
presumption  is  always  in  favor  of  the  validity  of  the  regulation,  and  that  it  is 
not  to  be  stricken  down  unless  it  has  no  real  and  bona  fide  relation  to  the  sub- 
ject which  it  pretends  to  regulate,  or  clearly  goes  beyond  the  necessities  of  the 
case,  and  constitutes  a  palpable  and  unjustifiable  invasion  of  the  rights  of  the 
citizen.*  1 

No  Universal  Rule;  Question  in  Each  Case. — See  ante,  *']Md\dA  Review," 
V,  E,  2,  d.        ^ 

(2)  Regulation  May  Extend  to  Suppression. — Regulation  may  sometimes  ap- 
propriately assume  the  form  of  prohibition.  If  the  public  safety  or  the  public 
morals  require  the  discontinuance  of  a  manufacture,  business  or  traffic,  the  leg- 
islature may  provide  for  its  discontinuance,  notwithstanding  individuals  may 
thereby  suffer  loss  and  inconvenience.  The  exercise  of  such  power  is  not  ham- 
pered by  the  obligation  to  make  compensation  for  the  losses  sustained.** 


40.  Same. — Budd  v.  New  York,  143  U. 
S.  617.  534,  36  L.  Ed.  247. 

"An  examination  of  cases  under  the 
fourteenth  amendment  will  demonstrate 
that,  in  passing  upon  the  validity  of  state 
legislation  under  that  amendment,  this 
court  has  not  failed  to  irecognize  the  fact 
that  the  law  is,  to  a  certain  extent,  a  pro- 
gressive science;  that  in  some  of  the 
states  methods  of  procedure,  which,  at 
the  time  the  constitution  was  adopted, 
were  deemed  essential  to  the  protection 
and  safety  of  the  people,  or  to  the  liberty 
of  the  citizen,  have  been  found  to  be  no 
longer  necessary;  that  restrictions  which 
had  formerly  been  laid  upon  the  conduct 
of  individuals,  or  of  classes  of  individuals, 
had  proved  detrimental  to  their  interests; 
while,  upon  the  other  hand,  certain  other 
classes  of  persons,  particularly  those  en- 
gaged in  dangerous  or  unhealthful  em- 
ployments, have  been  found  to  be  in  need 
of  additional  protection."  Holden  v. 
Hardy,  169  U.  S.  366,  385,  42  L.  Ed.  780. 

41.  Same. — Dobbins  v.  Los  Angeles, 
195  U.  S.  223,  237,  49  L.  Ed.  169.  See, 
also,  Daly  v.  Elton,  195  U.  S.  242,  49  L. 
Ed.  177;  Petit  v.  Minnesota,  177  U.  S. 
164,  168.  44  L.  Ed.  716.  See  ante,  "Ju- 
dicial Review,"  V,  E,  2,  d. 

4SL  Regulation  may  extend  to  prohibi- 
tion or  suppression. — License  Cases.  5 
How.  504,  589,  12  L.  Ed.  256;  Bartemeyer 
V.  Iowa.  18  Wall.  129,  21  L.  Ed.  929;  Beer 
Co.  V.  Massachusetts.  97  U.  S.  25,  24  L. 
Ed.  989;  Fertilizing  Co.  v.  Hyde  Park,  97 
U.  S.  659,  24  L.  Ed.  1036;  Transportation 
Co.  V,  Chicago,  99  U.  S.  635,  25  L.  Ed. 
336;  Stone  v.  Mississippi,  101  U.  S.  814,  25 
L.  Ed.  1079;  New  Orleans  Gas  Co.  v. 
Louisiana  Light  Co.,  115  U.  S.  650,  29  L. 
Ed.  516;  Mugl«r  v.  Kansas,  123  U.  S.  623, 
31  L.  Ed.  205;  Powell  v.  Pennsylvania,  127 
U.  S.  678,  32  L.  Ed.  253;  In  re  Rahrcr,  140 
U.  S.  545,  35  L.  Ed.  572;  Austin  v.  Tennes- 
see, 179  U.  S.  343,  362,  45  L.  Ed.  224;  Reid 
V,  Colorado,  187  U.  S.  137,  47  L.  Ed.  108; 


Lottery  Case,  188  U.  S.  321,  47  L.  Ed- 
492;  Daly  v.  Elton,  195  U.  S.  242,  49  h. 
Ed.  177;  Dobbins  v.  Los  Angeles,  195  U.  S. 
223,  238,  49  L.  Ed.  169.  See,  also,  ante, 
"Fourteenth  Amendment  Not  Designed 
to  Interfere  with  Legitimate  Exercise  of 
the  Police  Power,"  V,  E,  1;  "Exercise  of 
Power  Not  Hampered  by  Obligation  to 
Make  Compensation  for  Injuries  Sus- 
tained," VI,  A,  3. 

"Where  the  police  power  is  invoked  in 
good  faith  for  the  prohibition  of  a  prac- 
tice which  the  legislature  has  declared  to 
be  detrimental  to  the  public  interests,  it 
will  be  sustained,  wherever  it  can  be  done 
without  the  impairment  of  vested  rights." 
Louisville,  etc.,  R.  Co.  v.  Kentucky,  161 
U.    S.    677,   40   L.    Ed.   849. 

The  principle  embodied  in  the  four* 
teenth  amendment  that  no  person  shall 
be  deprived  of  life,  liberty  or  property 
without  due  process  of  law  does  not  re- 
quire the  state  to  make  compensation  for 
property  rendered  wholly  useless  and 
worthless  by  reason  of  police  regulations 
prohibiting  its  use  for  certain  purposes, 
for  example,  the  manufacture  and  sale  of 
intoxicating  liquors.  This  results  from  the 
principle  that  neither  the  legislature  nor 
the  state  itself  can  barter  away  the  police 
power  of  the  state  to  enact  laws  for  the 
protection  of  the  public  health,  morals  and 
safety,  and  from  the  further  principle  that 
all  property  in  this  country  is  held  under 
the  implied  obligation  that  the  owner's 
use  of  it  shall  not  be  injurious  to  the 
community.  This  is  entirely  diflferent 
from  the  case  where  the  state  takes 
property  under  the  power  of  eminent  do- 
main. In  one  case  the  state  takes  the 
property  for  a  public  use;  in  the  other  the 
property  is  rendered  useless  bv  the  opera- 
tion of  a  valid  police  regulation.  In  the 
one  case  the  state  is  required  to  make  a 
just  compensation;  in  the  other  it  is 
damnum  absque  injuria.  Mugler  v.  Kan- 
sas, 123  U.  S.  623,  664,  668,  31  L.  Ed.  205, 
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Where  Business  Not  Necessarily  Objectionable  but  Objectionable  as 
Ordinarily  Prosecuted. — If  the  state  thinks  that  an  admitted  evil  cannot  be 
prevented  except  by  prohibiting  a  calling  or  transaction  not  in  itself  necessarily 
objectionable,  the  courts  cannot  interfere,  unless,  in  looking  at  the  substance  of 
the  matter,  they  can  see  that  it  is  a  clear,  unmistakable  infringement  of  rights 
secured  by  the  fundamental  law.^^ 


distingruishing  Pumpclly  v.  Green  Bay 
Co.,  13  Wall.  166,  20  L.  Ed.  557.  Accord: 
Stone  V.  Mississippi,  101  U.  S.  814,  816, 
25  L.  Ed.  1079;  Beer  Co.  v.  Massachusetts, 
97  U.  S.  25,  32,  24  L.  Ed.  989;  Fertilizing 
Co.  V.  Hyde  Park,  97  U.  S.  659,  667,  24  L- 
Ed.  1036;  Transportation  Co.  v,  Chicago, 
99  U.  S.  635,  642,  25  L.  Ed.  3361 

A  statute  prohibiting  the  manufacture 
and  sale  of  oleomargarine,  thereby  destroy- 
ing the  value  of  stocks  of  the  manufac- 
tured article  already  on  hand,  being  a 
valid  police  regulation,  is  not  unconstitu- 
tional as  operating  to  deprive  the  owners 
of  such  stocks  of  their  property  without 
compensation  or  due  process  of  law. 
Powell  V.  Pennsylvania,  127  U.  S.  678,  687, 
32  L.  Ed.  253.  Accord:  Mugler  v.  Kan- 
sas, 123  U.  S.  623,  663,  31  L.  Ed.  205. 

So  the  state  may  abolish  the  traffic  in 
intoxicating  liquors  without  making  any 
compensation  for  the  resulting  deprecia- 
tion in  value  of  property  previously  used 
in  connection  with  such  business.  Mug- 
ler V.  Kansas,  123  U.  S.  623,  31  L.  Ed.  205; 
In  re  Rahrer,  140  U.  S.  545,  35  L.  Ed.  572. 
See  the  title  INTOXICATING  LIQ- 
UORS, vol.  7,  p.  518. 

"That  regulation  may  sometimes  appro- 
priately assume  the  form  of  prohibition  is 
also  illustrated  by  the  case  of  diseased 
cattle,  transported  from  one  state  to  an- 
other. Such  cattle  may  have,  notwith- 
standing their  condition,  a  value  in  money 
for  some  purposes,  and  yet  it  cannot  be 
doubted  that  congress,  under  its  power 
to  regulate  commerce,  may  either  provide 
for  their  being  inspected  before  trans- 
portation begins,  or,  in  its  discretion,  may 
prohibit  their  being  transported  from  one 
state  to  another."  Lottery  Case,  188  U.  S. 
321,  358,  47  L.  Ed.  492;  Reid  v.  Colorado, 
187  U.   S.   137,  47  L.  Ed.  108. 

"The  act  of  July  2,  1890,  known  as  the 
Sherman  Anti-Trust  Act,  and  which  is 
based  upon  the  power  of  congress  to  regu- 
late commerce  among  the  states,  is  an 
illustration  of  the  proposition  that  regu- 
lation may  take  the  form  of  prohibition. 
The  object  of  that  act  was  to  protect 
trade  and  commerce  against  unlawful  re- 
straints and  monopolies.  To  accomplish 
that  object  congress  declared  certain  con- 
tracts to  be  illegal.  That  act,  in  effect, 
prohibited  the  doing  of  certain  things,  and 
Its  prohibitory  clauses  have  been  sus- 
tained in  several  cases  as  valid  under  the 
power  of  congress  to  regulate  interstate 
commerce.  United  States  v.  Trans-Mis- 
souri Freight  Ass'n.  166  U.  S.  290,  41  L. 
Ed.  1007;  United  States  v.  Joint  Traffic 
Ass'n,  171  U.  S.  505,  43  L.  Ed.  259;  Addys- 


ton  Pipe,  etc.,  Co.  v.  United  States,  175  U. 
S.  211,  44  L.  Ed.  136.  In  the  case  last 
named  the  court,  referring  to  the  power 
of  congress  to  regulate  commerce  among, 
the  states,  said:  *In  Gibbons  v.  Ogden, 
9  Wheat.  1,  6  L.  Ed.  23,  the  power  was 
declared  to  be  complete  in  itself,  and  to 
acknowledge  no  limitations  other  than 
are  prescribed .  by  the  constitution.  Un- 
der this  grant  of  power  to  congress,  that 
body,  in  our  judgment,  may  enact  such 
legrislation  as  shall  declare  void  and  pro- 
hibit the  performance  of  any  contract  be- 
tween individuals  or  corporations  where 
the  natural  and  direct  effect  of  such  a 
contract  will  be,  when  carried  out,  to  di- 
rectly and  not  as  a  mere  incident  to  other 
and  innocent  purposes,  regulate  to  any 
substantial  extent  interstate  commerce. 
(And  when  we  speak  of  interstate  we  also 
include  in  our  meaning  foreign  com- 
merce.) We  do  not  assent  to  the  correct- 
ness of  the  proposition  that  the  constitu- 
tional guaranty  of  liberty  to  the  individual 
to  enter  into  private  contracts  limits  the 
power  of  congress  and  prevents  it  from 
legislating  upon  the  subject  of  contracts 
of  the  class  mentioned.' "  Lottery  Case, 
188  U.  S.  321,  359,  47  L.  Ed.  492. 

43.  Where  business  not  necessarily  ob- 
jectionable, but  objectionable  as  ordinarily 
prosecuted. — Booth  v.  Illinois,  184  U.  S. 
425,  429,  46  L-  Ed.  623;  Otis  v.  Parker,  187 
U.  S.  606,  609,  47  L.  Ed.  323.  See,  also, 
the  titles  CONSTITUTIONAL  LAW. 
vol.  4,  pp.  378,  379;  DUE  PROCESS  OF 
LAW,  vol.  5,  p.  563. 

"Is  it  true  that  the  legislature  is  with- 
out power  to  forbid  or  suppress  a  par- 
ticular kind  of  business,  where  such  busi- 
ness, properly  and  honestly  conducted, 
may  not,  in  itself,  be  immoral?  We  think 
not.  A  calling  may  not  in  itself  be  im- 
moral, and  yet  the  tendency  of  what  is 
generally  or  ordinarily  or  often  done  in 
pursuing  that  calling  may  be  towards  that 
which  is  admittedly  immoral  or  per- 
nicious. If,  looking  at  all  the  circum- 
stances that  attend,  or  which  may  ordi- 
narily attend,  the  pursuit  of  a  particular 
calling,  the  state  thinks  that  certain  ad- 
mitted evils  cannot  be  successfully  reached 
unless  that  calling  be  actually  prohibited, 
the  courts  cannot  interfere,  unless,  look- 
ing through  mere  forms  and  at  the  sub- 
stance of  the  matter,  they  can  say  that 
the  statute  enacted  professedly  to  protect 
the  public  morals  has  no  real  or  substan- 
tial relation  to  that  object,  but  is  a  clear, 
unmistakable  infringement  of  rights 
secured  by  the  fundamental  law."  Booth 
V.   Illinois,  184  U.   S.   425,  429.  46   L.    Ed. 
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Where  Company  Incorporated  for  Purpose  of  Engaging  in  Prohibited 
Business. — That  the  company  engaged  in  the  manufacture  or  traffic  deemed  in- 
jurious to  the  public  morals  or  the  public  safety  has  been  incorporated  for  the 
purpose  of  engaging  therein  is  immaterial.  The  legislature  cannot  barter  away 
the  police  powers  of  the  state,  and  such  company  possesses  no  greater  rights 
under  its  charter  than  individuals  engaged  in  the  same  business.** 

As  Affected  by  the  Interstate  Commerce  Clause. — See  the  title  Inte- 
state AND  Foreign  Commerce,  vol.  7,  pp.  363,  386. 

(3)  As  to  the  Retrospective  Operation  of  Regulations;  Interest  or  Estate  in 
Profession,  Business,  etc. — See,  generally,  the  title  Constitutional  Law,  voL 
4,  pp.  377,  430,  431.  And  see  ante,  "A  Continuing  Power;  Cannot  Be  Bargained 
Away,"  V,  D,  3,  et  seq.  As  to  the  disbarment  of  attorneys  at  law,  see  the  title 
Attorney  and  Client,  vol.  2,  p.  732,  et  seq. 

4.  Particular  Regulations — a.  Power  to  Prescribe  Qualificcttions  for  Per- 
sons  Seeking  to  Enter  the  Learned  Professions  or  Occupations  Requiring  Pecul- 
iar Knowledge  or  Skill. — Generally. — ^The  power  of  the  state  to  provide  for  the 
general  welfare  of  its  people  authorizes  it  to  prescribe  all  such  reasonable  regula- 
tions as,  in  its  judgment,  will  secure  or  tend  to  secure  them  against  the  conse- 
quences of  ignorance  and  incapacity  as  well  as  deception  and  fraud.**^  Within 
the  acknowledged  reach  of  the  police  power,  a  state  may  prescribe  the  qualifica- 
tions of  any  one  engaged  or  desiring  to  engage  in  any  business  or  profession  di- 
rectly affecting  the  lives  and  health  of  the  people,  and  the  successful  prosecution 
of  which  requires  skilled  or  technical  knowledge  or  special  qualifications  and  fit- 
ness of  those  engaging  therein.^®  The  nature  and  extent  of  the  qualifications 
required  must  depend  primarily  upon  the  judgment  of  the  state  as  to  their  neces- 
sity. If  they  are  appropriate  to  the  calling  or  profession,  and  attainable  by  rea- 
sonable study  or  application,  no  objection  to  their  validity  can  be  raised  because 
of  their  stringency  or  difficulty.  It  is  only  when  they  have  no  relation  to  such 
calling  or  profession,  or  are  unattainable  by  such  reasonable  study  and  applica- 
tion, that  they  can  operate  to  deprive  one  of  his  right  to  pursue  a  lawful  vocation>^ 

Interest  or  Estate  in  Profession;  Power  to  Make  Regulations  Appli- 
cable to  Existing  Practitioners. — See  the  title  Constitutional  Law/ vol. 
4,  p.  430,  et  seq.  See,  also,  ante,  "A  Continuing  Power;  Cannot  Be  Bargained 
Away,"  V,  D,  3,  et  seq.  As  to  the  disbarment  of  attorneys,  see  the  title  Attor- 
ney AND  Client,  vol.  2,  p.  732,  et  seq. 

623,  followed  in  Otis  v-  Parker,  187  U.  S.  also,  Daly  v.  Elton,  195  U.  S.  242,  49  L. 

606,  609,  47  L.  Ed.  323.     See,  also,  Mugler  Ed.    177. 

V.  Kansas,  123  U.  S.  623,  661,  31  L.  Ed.  45.    Power  to  prescribe  regulations  for 

205;  Minnesota  v.  Barber,  136  U.  S.  313,  persons  seeking  to  enter  the  learned  pro- 

34   L.  Ed.  455;  Brimmer  v.  Rebman,  138  fessions  or  occupations  requiring  peculiar 

U.  S.  78,  34  L.  Ed.  862;  Voight  v.  Wright,  knowledge   or  skilL— Dent  v.   West   Vir- 

141  U.  S.  62,  35  L.  Ed.  638.  ginia,   129   U.   S.   114,   122,   32   L.   Ed.   623; 

44.    Where    company   incorporated    for  Plumley  v.  Massachusetts,  155  U.  S.  461, 

engaging    in    prohibited     business. — Beer  472,  39  L.  Ed.  223;  Grossman  v.  Lurman, 

Co.  V.  Massachusetts,  97  U.  S.  25,  32,  24  192  U.   S.   189,   197,  48   L.   Ed.   401.     See, 

L,.  Ed.  989;  Fertilizing  Co.  v.  Hyde  Park,  also,     the     titles     CONSTITUTIONAL 

97  U.  S.  659,  24  L.  Ed.  1036;  Stone  v.  Mis-  LAW,  vol.  4,  p.  431;  LICENSES,  vol.  7, 

sissippi,  101  U.  S.  814,  816,  25  L.  Ed.  1079.  p.   880. 

See,  also,  ante,  "Generally,"  V,  D,  3,  a.  46.    Same. — Smith  v.   Alabama,   124   U. 

"The  right  to  exercise  the  police  power  S.  465,  31  L.  Ed.  508;  Dent  v.  West  Vir- 

is  a  continuing  one  and  a  business  lawful  ginia,  129  U.  S.  114,  122,  32  L.   Ed.  623; 

to-day  may  in  the  future,  because  of  the  Hawker  v.  New  York,  170  U.  S.  189,  191, 

changed    situation,    the    growth   of    popu-  42  L.  Ed.  1002;  Reetz  v.  Michigan,  188  U. 

lation  or  other  causes,  become  a  menace  S.  505,  47  L.  Ed.  563.     See,  generally,  the 

to  the  public  health  and  welfare,  and  be  title  CONSTITUTIONAL  LAW,  vol.  4, 

required  to  yield  to  the  public  good.  Fer-  pp.  430,  431. 

tilizing  Co.  v.  Hyde  Park,  97  U.  S.  659,  24  47.  Same;  nature  and  extent  of  require- 

L.   Ed.    1036;    New    Orleans    Gas    Co.    v.  ments. — Dent  v.  West  Virginia,  129  U.  S. 

Louisiana  Light   Co.,   115   U.   S.   650,   672,  114,   122,   32   L.   Ed.   623.     See,   generally, 

29  L.  Ed.  516."    Dobbins  v.  Los  Angeles,  the  title  CONSTITUTIONAL  LAW.  voL 

195   U.    S.   223,   238,   49   L.   Ed.   169.     See,  4,  pp.  431,  432. 
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Qualifications  and  Admission  of  Attorneys  at  Law. — See  the  titles  At- 
torney AND  CuENT,  vol.  2,  pp.  706,  707;  Civit  Rights,  vol.  3,  p.  834;  Con- 
stitutional Law,  vol.  4,  p.  430. 

Practice  of  Medicine. — Generally. — See,  generally,  the  title  Constitutional 
Law,  vol.  4,  pp.  377,  430,  431. 

Requirements  as  to  Character. — ^The  legislature  has  the  same  power  to  re- 
quire, as  a  condition  of  the  right  to  practice  tiiis  profession,  that  the  practitioner 
shall  be  possessed  of  the  qualification  of  honor  and  good  moral  character,  as  it 
has  to  require  that  he  shall  be  learned  in  the  profession.  It  cannot  be  doubted 
that  the  legislature  has  authority,  in  the  exercise  of  its  general  police  power,  to 
make  such  reasonable  requirements  as  may  be  calculated  to  bar  from  admission 
to  this  profession  dishonorable  men,  whose  principles  or  practices  are  such  as 
to  render  them  unfit  to  be  entrusted  with  the  discharge  of  its  duties.*® 

Same;  Evidence  of  Character. — And  if  a  state  may  require  good  char- 
acter as  a  condition  of  the  practice  of  medicine,  it  may  rightfully  determine  what 
shall  be  the  evidence  of  that  character.  "We  do  not  mean  to  say  that  it  has 
an  arbitrary  power  in  the  matter,  or  that  it  can  make  a  conclusive  test  of  that 
which  has  no  relation  to  character,  but  it  may  take  whatever,  according  to  the 
experience  of  mankind,  reasonably  tends  to  prove  the  fact  and  make  it  a  test." 
Whatever  is  ordinarily  connected  with  bad  character,  or  indicative  of  it,  may 
be  prescribed  by  the  legislature  as  conclusive  evidence  thereof.*®  It  is  not  the 
province  of  the  courts  to  say  that  other  tests  would  be  more  satisfactory,  or  that 
the  naming  of  other  qualifications  would  be  more  conducive  to  the  desired  re- 
sult.    These  are  questions  for  the  legislature  to  determine.^*^ 

Pharmacy. — See  the  title  Constitutional  Law,  vol.  4,  p.  431. 

Locomotive  Engineers. — See  the  title  Interstate  and  Foreign  Commerce, 
vol.  7,  p.  416. 

b.  Requiring  Public  Corpomtion  to  Bear  Expense  Incident  to  Its  Regulatum, — 
See,  generally,  the  title  Constitutional  Law,  vol.  4,  pp.  373,  374. 

Bline  Inspection. — As  to  the  constitutionality  of  statutes  requiring  mine  own- 
ers to  bear  the  cost  of  the  inspection  of  their  mines,  see  the  title  Constitutional 
Law,  vol.  4,  pp.  371,  373,  374,  379,  380;  Mines  and  Minerals,  vol.  8,  p.  407. 

c  Prohibiting  Use  of  Flag  for  Advertising  Purposes. — See  the  title  Constitu- 
tional Law,  vol.  4,  pp.  184,  364,  487. 

d.  Granting  Exclusive  Privileges  to  Pursue  Particular  Business  or  Profession, — 

4S.     Requirements    as    to     character. —  victions   conclusive    evidence   of   the   fact 

Hawker  v.  New  York,  170  U.  S.  189,  194,  of   violation   is   within   the   constitutional 

42  L.  Ed.  1002.  power     of     the    legislature.      Hawker   v. 

49.  Same;  evidence  of  character Haw-  New  York,  170  U.  S.  189,  196,  42  1,,  Ed. 

ker  V.  New  York,  170  U.  S.  189,  195,  42  L.  1002. 

Ed.  1002.  It  is  no  answer  to  say  that  this  test  of 

50.  Same;  judicial  review. — Dent  v.  character  is  not  in  all  cases  absolutely 
West  Virginia,  129  U.  S.  114,  122,  32  L.  certain,  and  that  sometimes  it  works 
Ed.  623;  Hawker  v.  New  York,  170  U.  S.  harshly:  that  one  who  has  violated  the 
189,  195,  42  L.  Ed.  1002.  criminal   law   may   thereafter  reform  and 

Same;  proof  of  conviction  of  felony. —  become  in  fact  possessed  of  a  good  moral 

It  is  not  open  to  doubt  that  the  violation  character.     The  legislature  has  power  in 

of  the  criminal  laws  of  the  state — the  com-  cases  of  this  kind  to  make  a  rule  of  uni- 

mission    of    crime — has   some    relation    to  versal  application,  and  no  inquiry  is  per- 

the   question    of   character.     The   legisla-  missible    back    of    the    rule    to  ascertain 

ture  may  therefore  make  a  violation  of  the  whether    the    fact    of    which    the    rule    is 

criminal  laws  of  the  state  a  test  of  bad  made  the  absolute  test  does  or  does  not 

character.     In   so  doing  it   does    not   lay  exist.     Hawker  v.   New  York,   170   U.  S. 

down    any    airbitrary     or      fanciful      rule.  189,  197,  42  L.  Ed.  1002. 

Hawker  v.  New  York,  170  U.  S.  189,  196,  Such  act  is  a  reasonable  regulation  as  to 

42  L.  Ed.  1002.  the  qualifications  and  fitness  of  members 

Such  being  the  case,  there  can   be  no  of  that  profession  even  as  applied  to  one 

more  conclusive   evidence   of   the  fact   of  who   was   not    only  licensed  as   a   practi- 

such  violation  than  a  conviction  duly  hdd  tioner  before  the  enactment  of  such  act, 

in  one  of  the  courts  of  the  state,  and  a  but    who   committed   a   felony    and     was 

law  which  makes  the  record  of  such  con-  convicted   thereof  before  it  was   enacted. 
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Oenerally. — See,  generally,  the  titles  Constitution ai.  Law^  vol.  4,  pp.  409,  411; 
Monopolies  and  Corporatk  Trusts,  vol.  8,  p.  431. 
But  where  the  business  does  not  affect  the  public  health  or  safety, 

the  legislature  cannot  arbitrarily  grant  exclusive  privileges  to  a  few  and  exclude 
all  others  from  pursuing  a  lawful  business,  for,  as  we  have  seen,  the  right  to 
engage  in  a  lawful  business,  trade,  occupation,  or  profession  upon  terms  of 
equality  with  all  others  is  one  of  the  rights  protected  by  the  guarantees  in  favor 
of  life,  liberty,  and  the  pursuit  of  happiness.'^ 

e.  Suppression  of  Monopolies  and  Combinations  in  Restraint  of  Trade. — See 
the  titles  Due  Process  op  Law,  vol.  5,  pp.  559,  560;  Interstate  and  Foreign 
Commerce,  vol.  7,  pp.  332,  476,  et  seq. ;  Monopoues  and  Corporate  Trusts, 
vol.  8,  p.  431 ;  Restraint  of  Trade.  As  denying  the  equal  protection  of  the 
laws,  see  the  title  Constitutional  Law,  vol.  4,  pp.  374,  377. 

f.  Statute  to  Enforce  Payment  of  Debts. — A  mere  statute  to  compel  the  pay- 
ment of  indebtedness  does  not  come  within  the  scope  of  police  regulations.*^^ 

g.  Mechanics'  Licfts, — See,  generally,  the  title  Mechanics'  Liens,  vol.  8,  p. 
328.  As  abridging  the  liberty  of  contract  or  depriving  the  owner  of  his  property 
without  due  process  of  law,  see  the  title  Due  Process  of  Law,  vol.  5,  p.  560. 

h.  Inspection  Laws. — ^The  power  of  the  state  to  pass  inspection  laws  is  a  branch 
of  the  general  power  to  regulate  internal  police.^^ 

i.  Sunday  Laws. — ^The  legislature  having  power  to  enact  laws  to  promote  the 
order  and  to  secure  the  comfort,  happiness  and  health  of  the  people,  it  is  within 
its  discretion  to  fix  the  day  when  all  labor,  within  the  limits  of  the  state,  works 
of  necessity  and  charity  excepted,  shall  cease.*^*  It  is  not  for  the  judiciary  to 
say  that  the  wrong  day  was  fixed,  much  less  that  the  legislature  erred  when  it 
assumed  that  the  best  interests  of  all  required  that  one  day  in  seven  should  be 
kept  for  the  purposes  of  rest  from  ordinary  labor.  The  fundamental  law  of 
the  state  committed  these  matters  to  the  determination  of  the  legislature.  If 
the  lawmaking  power  errs  in  such  matters,  its  responsibility  is  to  the  electors, 
and  not  to  the  judicial  branch  of  the  government.'* 

j.  Licenses;  Occupation  Taxes. — See,  generally,  the  title  Licenses,  vol.  7,  p. 
869. 


Hawker  v.  New  York,  170  U.  S.  189,  42 
L.    Ed.   1002. 

51.  Where  business  does  not  affect  .pub- 
lic health  or  safety* — See  ante,  "Right  of 
Citizens  to  Pursue  Lawful  Occupation, 
Enter  into  Contracts,  Acquire  and  Dis- 
pose of  Property  upon  Terms  of  Equal- 
ity," VI,  K,  1,  and  references  there  given. 

If  it  does  not  abridge  the  privileges  and 
immunities  of  a  citizen  of  the  United 
States  to  prohibit  him  from  pursuing  his 
chosen  calling,  and  giving  to  others  the 
exclusive  right  of  pursuing  it,  it  certainly 
does  deprive  him  (to  a  certain  extent)  of 
his  liberty;  for  it  takes  from  him  the  free- 
dom of  adopting  and  following  the  pur- 
suit which  he  prefers;  which  is  a  material 
part  of  the  liberty  of  the  citizen.  Allge- 
yer  v.  Louisiana,  165  U.  S.  578,  590,  41  L. 
Ed.  832;  Butchers'  Union  Slaughter- 
House,  etc.,  Co.  v.  Crescent  City,  etc., 
Slaughter-House  Co.,  Ill  U.  S.  746.  764,  28 
L.  Ed.  585. 

52.  Statute  to  enforce  pasrment  of 
debts.— Gulf,  etc.,  R.  Co.  v.  Ellis,  165  U. 
S.  150,  158,  41  L.  Ed.  66.  See  further,  on 
this  point,  the  title  CONSTITUTIONAL 
LAW,  vol.  4,  p.  387. 

58.   Inspection  laws. — New  York  City  v. 


Miln,  11  Pet.  102,  142,  9  L.  Ed.  648.  Sec, 
generally,  the  titles  INSPECTION 
LAWS,  vol.  7.  p.  16:  INTERSTATE 
AND  FOREIGN  COMMERCE,  vol.  7, 
p.  332. 

54.  Sunday  laws. — Soon  Hing  v.  Crow- 
ley, 113  U.  S.  703,  710,  28  L.  Ed.  1145; 
Hennington  r.  Georgia,  163  U.  S.  299,304, 
41  L.  Ed.  166;  Petit  v.  Minnesota,  177  U. 
S.  164,  165,  44  L.  Ed.  716.  See,  generally, 
the  title  SUNDAYS  AND  HOLIDAYS. 

55.  Same. — Hennington  v.  Georgia,  163 
U.  S.  299,  304,  41  L.  Ed.  166. 

Legislative  motives. — See  the  title  CON- 
STITUTIONAL LAW,  vol.  4,  p.  270. 

Operation  of  freight  trains  on  Sunday. 
— The  statute  of  Georgia  forbidding  the 
operation  of  freight  trains  on  Sunday  is, 
in  every  substantial  sense,  a  police  regu- 
lation established  under  the  general  au- 
thority possessed  by  the  lei?islature  to 
provide  by  law.  for  the  well  being  of  the 
people,  and  it  is  not  in  conflict  with  the 
constitution  of  the  United  States.  Hen- 
nington V.  Georgia,  163  U.  S.  299,  307,  41 
L.   Ed.  166. 

"It  is  none  the  less  a  civil  regulation 
because  the  day  on  which  the  running  of 
freight    trains   is   prohibited   is    kept     by 


Digitized  by 


Google 


POLICE  POWER.  529 

Vesting  Discretion  in  Some  Subordinate  Board  or  Officer. — See  the  title 
CoNSTiTuTiONAi.  Law,  vol.  4,  p.  368,  et  seq. ;   Licenses,  vol.  7,  p.  886. 

Express  Companies  and  Other  Carriers. — See  the  title  Interstate  and 
Foreign  Commerce,  vol.  7,  p.  444,  et  seq. 

Intoxicating  Liquors. — See  the  titles  Constittjtionai.  Law,  vol.  4,  p.  377; 
Interstate  and  Foreign  Commerce,  vol.  7,  p.  378,  et  seq.;  Intoxicating 
Liquors,  vol.  7,  p.  518. 

k.  Regulation  of  the^Relaiion  of  Master  and  Serva9vt;  Protection  of  Employ- 
ees, etc. — (1)  Generally, — It  is  undoubtedly  within  the  police  power  of  the  state 
to  enact  regulations  compelling  employers  of  labor  to  adopt  rules,  regulations 
and  appliances  tending  to  secure  the  safety  of  the  lives  and  limbs  of  persons 
engaged  in  dangerous  employments.^^ 

(2)  Extends  to  Protection  of  Health  and  Morals. — ^And  if  it  be  within  the 
power  of  a  legislature  to  adopt  such  means  for  the  protection  of  the  lives  of  its 
citizens,  it  is  difficult  to  see  why  precautions  may  not  also  be  adopted  for  the 
protection  of  their  health  and  morals,  since  it  is  as  much  for  the  interest  of  the 
state  that  the  public  health  should  be  preserved  as  that  life  should  be  made 
secure.*^  Doctrines  relating  to  the  freedom  of  contract  and  of  employment 
have  no  application  to  cases  where  the  legislature  has  adjudged  that  a  limitation 
is  necessary  for  the  preservation  of  the  health  of  employees,  and  there  are  rea- 
sonable grounds  for  believing  that  such  determination  is  supported  by  the  facts.*^® 

(3)  Protection  of  Laborer  against  Himself;  Legislature  Takes  Notice  That 
Employer  and  Employee  Not  upon  am  Equal  Footing. — The  fact  that  both  parties 
ar.e  of  full  age  and  competent  to  contract  does  not  necessarily  deprive  the  state 
of  the  power  to  interfere  where  the  parties  do  not  stand  upon  an  equality,  or 
where  the  public  health  demands  that  one  party  to  the  contract  shall  be  protected 
against  himself.  The  state  still  retains  an  interest  in  his  welfare,  however  reck- 
less he  may  be.  The  whole  is  no  greater  than  the  sum  of  all  the  parts,  and  when 
the  individual  health,  safety  and  welfare  are  sacrificed  or  neglected,  the  state 
must  suffer.*^®  In  regulating  the  relation  of  master  and  servant,  employer  and 
employee,  therefore,  the  legislature  may  take  note  of  the  fact  that  the  laborer 
is  at  some  disadvantage,  and  may  enact  statutes  whose  purpose  and  effect  is  to 
secure  him  the  prompt  payment  of  his  wages,  or  prevent  injury  to  his  health 
through  overwork  in  dangerous  or  peculiarly  trying  occupations.®^ 

many   under   a    sense   of   religious   duty."  St.  Louis,  etc.,  R.  Co.  v.  Paul,  173  U.  S. 

Hennington  v.  Georgia,  163  U.  S.  299,  304,  404,  43  L.  Ed.  746;  Holden  v.  Hardy,  169 

41  L.  Ed.  166.  See,  also,  the  title  IN-  U.  S.  366,  42  L.  Ed.  780;  Lochner  v.  New 
TERSTATE  AND  FOREIGN  COM-  York,  198  U.  S.  45,  49  L.  Ed.  937.  See, 
MERCE,  vol.  7,  p.  418.  generally,   the   title    LABOR,   vol.   7,   pp. 

Barber  shops;  denial   of  equal  protec-  786,  788. 

tion. — See  the  title  CONSTITUTIONAL  "The  legislature  has  also  recognized  the 

LAW,  vol.  4,  p.  375.  fact,   which   the   experience   of   legislators 

56.  Relation  of  master  and  servant;  in  many  states  has  corroborated,  that  the 
protection  of  employees* — Holden  v.  proprietors  of  these  establishments  and 
Hardy,  169  U.  S.  366,  42  L.  Ed.  780.  their   operatives   do  not  stand    upon     an 

57.  Same;  extends  to  protection  of  equality  and  that  their  interests  are,  to 
health  and  morals. — Holden  v.  Hardy,  169  a  certain  extent,  conflicting.  The  former 
U.  S.  366,  395,  42  L-  Ed.  780.  naturally  desire  to  obtain  as  much  labor 

58.  Same. — Holden  v.  Hardy,  169  U.  S.  as  possible  from  their  employees,  while 
366,  398,  42  L.  Ed.  780.  See,  generally,  the  latter  are  often  induced  by  the  fear  of 
the  title  LABOR,  vol.  7,  p.  786.  discharge  to  conform  to  regulations  which 

59.  Protection  of  laborer  against  him-  their  judgment,  fairly  exercised,  would 
self. — Holden  v.  Hardy,  169  U.  S.  366,  397,  pronounce    to    be    detrimental     to      their 

42  L.   Ed.  780.  health   or   strength.     In   other  words,  the 

60.  Same;  legislature  takes  notice  that  proprietors  lay  down  the  rules  and  the 
employer  and  employee  not  upon  an  equal  laborers  are  practically  constrained  to 
footing. — Knoxville  Iron  Co.  v.  Harbison,  obey  them.  In  such  cases  self-interest  is 
183  U.  S.  13,  46  L.  Ed.  55  (followed  in  often  an  unsafe  guide,  and  the  legislature 
Dayton,  etc.,  Iron  Co.  v.  Barton,  183  U.  may  properly  interpose  its  authority.'* 
S.  23,  46  L.  Ed.  61);  Atchison,  etc.,  R.  Co.  Holden  v.  Hardy,  169  U.  S.  366,  397,  42 
V,  Matthews,  174  U.  S.  96,  43  L.  Ed.  909;  L.   Ed.   780. 

9  U  S  Enc— 34 
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(4)  LinUtaHons;  RegtdaHons  Must  Be  Reasonable;  Arbitrary  Interference 
Not  Permissible, — This  power  of  the  legislature,  like  every  other  exercise  of 
the  police  power,  is  subject  to  the  limitation  that  the  regulations  prescribed  must 
be  reasonable  and  that  unnecessary  and  arbitrary  interference  will  not  be  tol- 
erated.® ^  The  question  in  each  case  is  whether  the  legislature  has  adopted  the 
statute  in  exercise  of  a  reasonable  discretion,  or  whether  its  action  be  a  mere 
excuse  for  an  unjust  discrimination,  or  the  oppression,  ^r  spoliation  of  a  par- 
ticular class.** 

(5)  Same;  Liberty  of  Contract  Includes  Bath  Parties. — ^The  liberty  of  con- 
tract relating  to  labor  includes  both  parties  to  it.  The  one  has  as  much  right  to 
purchase  as  the  other  to  sell  labor.®* 

(6)  Abolishing  or  Modifying  the  Doctrine  of  Fellow  Servants. — See  the  titles 
Constitutional  Law,  vol.  4,  pp.  381,  382;  Fellow  Servants,  vol.  6,  p.  270- 

(7)  Securing  Payment  of  Wages  Promptly  and  in  Money — (a)  Generally. — 
See  the  titles  Constitutional  Law,  vol.  4,  p.  381 ;  Due  Process  of  Law,  voL 
S,  p.  561.    As  to  sailors'  wages,  see  the  title  Due  Process  of  Law,  vol.  5,  p.  558. 

(b)  Store  Order  Acts. — Store  order  acts  requiring  the  employers  of  labor 
to  redeem  such  orders  in  cash  have  been  held  to  be  a  valid  exercise  of  the  police 
power  of  the  state  and  not  an  infringement  of  the  liberty  of  contract  guaranteed 
by  the  fourteenth  amendment,  nor  an  impairment  of  the  charter  rights  of  cor- 
porations affected  thereby.^ 

(8)  Limiting  Days  and  Hours  of  Employment — (a)  Sunday  Laws. — See  ante, 
"Sunday  Laws,"  VI,  K,  4,  i. 

(b)  Eight-Hour  Laws. — There  are  those  emplo)mients,  when  too  long  put- 
sued,  the  legislature  has  adjudged  to  be  detrimental  to  the  health  of  the  employ- 
ees, and,  so  long  as  there  are  reasonable  grounds  for  believing  that  this  is  so, 
its  decision  upon  this  subject  cannot  be  reviewed  by  the  federal  courts.^^ 

5.  Application  op  Principles  to  Particular  Business,  Trade,, Occupation 
or  Profession — a.  Regulation  of  the  Import  Trade. — ^The  power  of  congress  to 


61.  Regulations  must  be  reasonable, 
etc.— Holden  v.  Hardy,  169  U.  S.  366,  42 
L.  Ed.  780;  Lochner  v.  New  York,  198  U. 
S.   45,   49   L.    Ed.   937. 

62.  Same.— Holden  v.  Hardy,  169  U.  S. 
366,  398,  42  L.  Ed.  780;  Lochner  v.  New 
York,  198  U.  S.  45,  49  L.  Ed.  937. 

63.  Liberty  of  contract  includes  both 
employer  and  employee. — Atkin  v.  Kan- 
sas, 191  U.  S.  207,  223,  48  L.  Ed.  148; 
Lochner  v.  New  York,  198  U.  S.  45,  56, 
49  L.   Ed.  937. 

64.  Store  order  acts. — Knoxville  Iron 
Co.  V.  Harbison,  183  U.  S.  13,  46  L.  Ed. 
55  (affirming  the  validity  of  the  Tennes- 
see Act  of  March  17,  1899,  Stats,  of  1899, 
ch.  11,  p.  17);  followed  in  Dayton,  etc., 
Iron  Co.  V.  Barton,  183  U.  S.  23,  46  L. 
Ed.  61. 

The  legislature  of  Tennessee  passed  an 
act  providing  for  the  redemption  in  cash 
of  coupons,  scrip,  store  orders,  etc.,  by 
the  firm  or  corporation  issuing  them  to 
its  employees  in  payment  of  wages,  at 
their  face  value,  the  presentment  thereof 
to  be  under  certain  reasonable  regula- 
tions. It  was  held  that  such  act  was  not 
an  arbitrary  abridgment  of  the  right  of 
contract  or  a  taking  of  property  without 
due  process  of  law,  but  was  a  legitimate 
exercise  of  the  police  power  of  the  state. 
Knoxville  Iron  Co.  v.  Harbison,  183  U. 
S.  13,  20,  46  L.  Ed.  55. 


A  Tennessee  act  requiring  a  firm  or 
corporation  to  redeem  in  cash  at  face 
value,  store  orders  issued  to  its  em- 
ployees in  payment  of  wages  having  been 
held  constitutional  in  the  case  of  a  do- 
mestic corporation  in  Knoxville  Iron  Co. 
V.  Harbison,  183  U.  S.  13,  46  L.  Ed.  55, 
it  is  here  held  applicable  and  valid  as  to 
foreign  corporations.  Dayton,  etc..  Iron 
Co.  V.  Barton,  183  U.  S.  23,  24,  46  I* 
Ed.  61. 

65.  Eight-hour  laws.^ — Holden  v.  Hardy, 
169  U.  S.  366,  395,  42  L.  Ed.  780.  See, 
generally,  the  title  LABOR,  vol.  7,  pp. 
786,    788. 

"On  few  subjects  has  there  been  more 
regulation.  How  many  hours  shall  con- 
stitute a  day's  work  in  the  absence  of  con- 
tract, at  what  time  shops  in  our  cities 
shall  close  at  night,  are  constant  subjects 
of  legislation.  Laws  setting  aside  Sun- 
day as  a  day  of  rest  are  upheld,  not  from 
any  right  of  the  government  to  legislate 
for  the  promotion  of  religious  observ- 
ances, but  from  its  right  to  protect  all 
gersons  from  the  physical  and  moral  dc- 
asement  which  comes  from  uninter- 
rupted labor.  Such  laws  have  alwavs 
been  deemed  beneficent  and  mercitul 
laws,  especially  to  the  poor  and  depend- 
ent, to  the  laborers  in  our  factories  and 
workshops  and  in  the  heated  rooms  of 
our  cities;  and  their  validity  has  been  sus- 


Digitized  by 


Google 


POLICE  POWER.  531 

regulate  commerce  with  foreign  nations  is  expressly  conferred  upon  congress^ 
and  being  an  enumerated  power,  is  complete  in  itself,  acknowledging  no  limita- 
tions  other  than  those  prescribed  in  the  constitution.^  No  individual  has  a 
vested  right  to  trade  with  foreign  nations,  which  is  so  broad  in  character  as  to 
limit  and  restrict  the  power  of  congress  to  determine  what  articles  of  merchan- 
dise may  be  imported  into  this  country  and  the  terms  upon  which  a  right  to  im- 
port may  be  exercised.  This  being  true,  it  results  that  a  statute  which  restrains 
the  introduction  of  particular  goods  into  the  United  States  from  considerations  of 
public  policy  does  not  violate  the  due  process  clause  of  the  constitution.®''  It  is 
•competent  for  congress  by  statute,  under  the  power  to  regelate  foreign  commerce, 
to  establish  standards  and  provide  that  no  right  shall  exist  to  import  teas  or  other 
articles  from  foreign  countries  into  the  United  States  unless  such  articles  shall  be 
equal  to  the  prescribed  standards.  Such  an  act  is  not  unconstitutional  as  depriv- 
ing persons  affected  thereby  of  any  vested  right  to  import  teas,  drugs  or  other 
articles  which  fall  below  the  standard  even  though  such  articles  may  be  pure  and 
free  from  adulteration.®^ 

b.  Common  Carriers, — Commpn  carriers  exercise  a  sort  of  public  office,  and 
have  duties  to  perform  in  which  the  public  is  interested.  Their  business  is> 
therefore,  affected  with  a  public  interest,  and  is  the  subject  of  public  regulation.®* 

Begnlation  Through  Commissioners. — The  power  of  the  state  to  exercise 
legislative  control  over  railroad  companies  and' other  carriers  in  all  respects  nec- 
essary to  protect  the  public  against  danger,  injustice,  and  oppression,  may  be  ex- 
ercised through  boards  of  commissioners."^^ 

As  to  Begtilation  of  Bates. — See  the  title  Carriers,  vol.  3,  p.  622,  et  seq. 
And  see  post,  "Regulation  of  Rates,"  VI,  L,  et  seq. 

c.  Regiihtion  of  Railroads. — See,  generally,  the  titles  Carries,  vol.  3,  p.  564, 
et  seq.;  Constitution ai.  Law,  vol.  4,  pp.  264,  361,  380,  383,  386,  388;  Int^r- 
STATB  and  Foreign  Commerce,  vol.  7,  p.  409;  et  seq.;  Railroads. 

As  to  damages  for  injuries  to  animals,  see  the  title  Animals,  vol.  1,  p. 
322. 

As  to  the  equal  protection  of  the  laws,  see  the  title  Constitutional  Law, 
vol.  4,  pp.  264,  361,  380,  383,  386,  387. 

d.  Street  Railways. — See,  generally,  the  title  Street  Railways.  As  to  the 
continuing  control  of  the  state  or  municipality  over  tracks  in  streets,  see  ante, 
^'A  Continuing  Power;  Cannot  Be  Bargained  Away,"  V,  D,  3,  et  seq.  As  to  the 
uncompensated  removal  of  tracks,  paving  of  tracks,  etc.,  see  the  titles  Consti- 
tutional Law,  vol.  4,  p.  p.  405,  et  seq. ;  Due  Process  of  Law,  vol.  5,  pp.  583, 
584;  Street  Railways. 

e.  Telegraphs  and  Telephones. — See  the  titles  Interstate  and  Foreign  Com- 
merce, vol.  7,  pp.  376,  377,  424,  425;  Licenses,  vol.  7,  pp.  875,  876,  879,  880; 

tained  by  the  highest  courts  of  the  states.''  525,  followed  in  Buttfield  v,  Bidwell,  193 

Soon  Hing  v.  Crowley,  113  U.  S.  708,  710,  U.  S.  498,  48    L.     Ed.     536;     Buttfield    V. 

28  L.  Ed.  1145.  United   States,   192   U.   S.   499,  48   L.   Ed. 

68.    Regulation  of  the  import  trade.-—  537.     See,   generally,   the    title     INTER- 

Buttfield  V,  Stranahan,  192  U.  S.  470,  493,  STATE  AND  FOREIGN  COMMERCE, 

48  L.  Ed.  525,  followed  in  Buttfield  v.  Bid-  vol.  7,  p.  331. 

well,  192  U.  S.  498,  48  L.  Ed.  536;  Butt-  Same;  summary  destruction  of  articles 

field  V.  United   States,  192  U.   S.  499,  48  falling  below  the  standard.— See  the  title 

L.  Ed.  537.     See,  also,  the  title  INTER-  DUE    PROCESS    OF    LjAW,   vol.    5,   p. 

STATE  AND  FOREIGN  COMMERCE,  583. 

vol.  7,  pp.  304,  305.  69.      Common     carriers. — New     Jersey 

67.  No  individual  possessed  of  a  vested  Steam  Navi.  Co.  v.  Merchants'  Bank,  6 
right. — Buttfield  v.  Stranahan,  192  U.  S.  How.  ^44,  382,  12  L.  Ed.  465;  Munn  v, 
470.  493,  48  L.  Ed.  525,  followed  in  Butt-  Illinois,  94  U.  S.  113,  130,  24  L.  Ed.  77. 
field  V.  Bidwell,  192  U.  S.  498,  48  L.  Ed.  See,  generally,  the  titles  CARRIERS,  voL 
536;  Buttfield  v.  United  States,  192  U.  S.  3,  p.  622,  et  seq.;  INTERSTATE  AND 
499,  48  L.  Ed.  537.  FOREIGN  COMMERCE,  voL  7,  p.  409, 

68.  Same;  congress  may  establish  stand-      et  seq. 

ards  of  purity,  excellence,  etc. — Buttfield         70.    Regulation  through  conmussioner«» 
V.  Stranahan,  192  U.  S.  470,  493,  48  L.  Ed.      —New  York,  etc.,   R.   Co.  v.  Bristol,  151 
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Tei^EGraphs  and  Telephones.  As  to  state  taxation  or  regulation  of  telegraph 
company  employed  as  a  federal  agency,  see  the  title  Constitutional  Law,  vol. 
4,  p.  200.  As  to  state  taxation  of  interstate  companies  with  reference  to  power  of 
state  to  tax  property  situated  beyond  its  limits,  see  the  title  Constitutional 
Law,  vol.  4,  p.  349. 

f.  Warehouses  and  Elevators, — The  business  of  elevating  and  storing  grain  is 
affected  with  a  public  interest.  The  case  falls  within  the  principle  which  per- 
mits the  legislature  to  regulate  the  business  of  common  carriers,  ferrymen  and 
hackmen,  and  interest  on  the  use  of  money ."^^ 

Reqairement  of  License. — The  mere  requirement  of  a  license  from  a  per- 
son, firm  or  corporation  engaged  in  the  business  of  conducting  a  grain  elevator 
for  the  purpose  of  buying,  storing  and  shipping  grain,  even  though  the  pro- 
prietor buys  the  grain  outright  and  handles  no  grain  except  that  which  he  has 
purchased,  is  not  forbidden  by  the  fourteenth  amendment  of  the  constitution  of  the 
United  States.'^^    fhe  authority  to  make  such  a  requirement  is  to  be  referred  to  the 


U.  S.  556,  571,  38  L.  Ed.  269;  Connecticut, 
etc.,  R.  Co.  V.  Woodruff,  153  U.  S.  689,  38 
L.  Ed.  869.  See,  generally,  the  title  CAR- 
RIERS, vol.   3,  p.   629. 

71.  Warehouses  and  elevators. — Munn 
V.  Illinois,  94  U.  S.  113,  24  L.  Ed.  77;Budd 
V,  New  York,  143  U.  S.  517,  533,  36  L.  Ed. 
247;  Brass  v.  Stoeser,  153  U.  S.  391,  403, 
38  L.  Ed.  757;  Cargill  Co.  v.  Minnesota, 
180  U.  S.  452,  45  L.  Ed.  619. 

Requiring  owner  of  elevator  to  give 
bond,  insure  grain,  etc. — The  business  of 
elevating  and  storing  grain  is  a  business 
affected  with  a  public  use,  and  the  state 
law  declaring  those  persons  engaged 
therein  to  be  public  warehousemen  and 
requiring  them  to  give  bond  for  the  faith- 
ful performance  of  their  duties,  and  fixing 
the  rates  of  storage,  and  requiring  them 
to  keep  all  grain  stored  in  them  insured 
for  the  benefit  of  the  owners  thereof,  is 
a  valid  exercise  of  the  police  power  of 
the  state,  and  does  not  deny  them  the 
equal  protection  of  the  laws  nor  deprive 
them  of  their  property  without  due  proc- 
ess of  law.  Brass  v.  Stoeser,  153  U.  S. 
391,  403,  38  L.  Ed.  757,  following  and  re- 
affirming Munn  V.  Illinois,  94  U.  S.  113,  24 
L.  Ed.  77;  Budd  v.  New  York,  143  U.  S. 
517.  36  L.   Ed.  247. 

The  North  Dakota  act  of  March  7,  1891, 
ch.  126,  declaring  grain  elevators  to  be 
public  warehouses,  and  regulating  the 
charges  for  storing  and  handling  grain, 
and  compelling  the  owners  of  such  ele- 
vators to  insure  at  their  own  expense 
grain  stored  with  them,  having  been  held 
by  the  supreme  court  of  that  state  not  to 
apply  to  elevators  used  solely  for  the 
purpose  of  storing  the  proprietor's  own 
gram,  was  held  not  to  deprive  those  per- 
sons owning  elevators  and  who  stored 
grain  for  others,  of  their  property  without 
due  process  of  law  in  violation  of  the  con- 
stitution of  the  United  States.  Brass  v. 
Stoeser,  153  U.  S.  391,  38  L.  Ed.  757,  re- 
affirming Munn  V.  Illinois,  94  U.  S.  113, 
24  L.  Ed.  77;  Budd  v.  New  York,  143  U. 
S.  517,  36  L.  Ed.  247. 

The  proprietor  of  an  elevator  cannot 
escape  the  operation  of  such  a  law'  upon 


the  plea  that  his  principal  business  in 
connection  with  such  warehouse  or  ele- 
vator is  in  the  storing  of  his  own  grain 
and  that  the  storage  of  the  grain  of  other 
persons  is  and  always  has  been  a  mere  in- 
cident, and  that  the  effect  of  the  law  will 
be  to  compel  him  to  renounce  his  prin- 
cipal business  and  become  a  mere  ware- 
houseman for  others.  The  law  does  not 
affect  him  who  uses  his  warehouse  for 
the  sole  purpose  of  storing  his  own  grain,, 
but  merely  prescribes  the  rules  and  regu- 
lations by  which  he  is  to  be  governed  in 
case  he  desires  to  engage  in  the  business 
of  storing  grain  for  others.  Brass  v^ 
Stoeser,  153  U.  S.  391,  404,  38  L.  Ed.  757. 

The  provisions  requiring  the  ware- 
housemen to  insure  the  grain  of  owner* 
at  his  own  expense,  while  it  may  be  bur- 
densome, does  not  deprive  the  warehouse- 
men of  the  equal  protection  of  the  law  if 
it  affects  alike  all  engaged  in  the  same 
business.  Brass  v.  Stoeser,  153  U.  S.  391,. 
404,   38   L.    Ed.   757. 

Denial  of  equal  protection,  see  the  title 
CONSTITUTIONAL  LAW,  vol.  4,  pp. 
359,  378. 

As  to  regulation  of  rates,  see  the  titles 
CONSTITUTIONAL  LAW.  vol.  4.  p. 
378;  INTERSTATE  AND  FOREIGN 
COMMERCE,  vol.  7,  p.  428;  WARE- 
HOUSES AND  WAREHOUSEMEN. 
And  see  post,  "Regulation  of  Rates,"  VL 
L,  et  seq. 

State  regulation  as  a  regulation  of  in- 
terstate commerce. — See  the  title  INTER- 
STATE AND  FOREIGN  COMMERCE, 
vol.  7,  p.  428. 

1%  Requirement  of  license. — Cargill 
Co.  V.  Minnesota,  180  U.  S.  452,  467,  45 
L.  Ed.  619. 

"The  defendant's  warehouse  could  be 
fairly  regarded  *as  a  sort  of  public  market 
where  the  farmers  come  with  their  grain 
for  the  purpose  of  selling  the  same,  and 
where  the  purchaser,  a  party  in  interest, 
acts  as  marketmaster,  weighmaster,  in- 
spector and  grader  of  the  grain.'  W^e 
cannot  question  the  power  of  the  state, 
so  far  as  the  constitution  of  the  United 
States  is  concerned,  to  require  a  license 
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general  power  of  the  state  to  adopt  such  reflations  as  are  appropriate  to  protect 
the  people  in  the  enjoyment  of  their  relative  rights  and  privileges,  and  to  guard 
them  against  fraud  and  impositions^ 

g.  Part  and  Harbor  Reflations. — See  the  title  Interstate  and  Foreign 
Commerce,  vol.  7,  pp.  394,  401,  429,  475. 

h.  Pilots  and  Pilotage. — See  the  titles  Interstate  and  Foreign  Commerce, 
vol.  7,  pp.  343,  401,  et  seq.;   Pilots,  ante,  p.  399. 

i.  Wharves  and  Wharfage. — See  the  titles  Interstate  and  Foreign  Com- 
merce, vol.  7,  pp.  337,  429;  Wharves  and  Wharfingers. 

j.  Insurance. — See,  generally,  the  title  Insurance,  vol.  7,  p.  66;  as  to  sub- 
sequent police  regulations,  see,  especially,  p.  78. 

As  to  equal  protection  of  the  laws,  see  the  title  Constitutional  Law, 
vol.  4,  pp.  377,  378,  386,  387. 

As  to  Statutes  Infringing  the  Liberty  of  Contract,  Begolating  De- 
fenses to  Actions  upon  Policies,  etc. — See  the  titles  Due  Process  of  Law, 
vol.  S,  pp.  560,  561,  562,  660;  Insurance,  vol.  7,  p.  159. 

Insurance  as  Commerce. — See  the  title  Interstate  and  Foreign  Com- 
merce, vol.  7,  p.  293. 

k.  Places  of  Amusement,  Public  Entertainment,  etc. — Places  of  public  entertain- 
ment and  amusement  are  by  the  act  of  the  owners  and  proprietors  thereof  so  far  af- 
fected with  a  public  interest  that  the  state  may,  in  the  interest  of  good  order  and  fair 
dealing,  require  the  proprietors  thereof  to  perform  their  engagements  to  the 
public  and  to  recognize  their  own  tickets  of  admission  in  the  hands  of  persons 
entitled  to  claim  Ae  benefits  thereof.  Regulations  to  that  end  do  not  violate 
any  right  of  property  secured  by  the  constitution  of  the  United  States."^* 

L  Sale  of  Drugs,  Poisons,  etc. — It  is  within  the  power  of  the  legislature  to 
impose  restrictions  upon  the  sale  of  noxious  or  poisonous  drugs,  such  as  opium 
and  similar  articles,  extremely  valuable  as  medicines,  but  equally  baneful  to 
the  habitual  user.'^'^ 

m.  Manufacture  and  Sale  of  Intoxicating  Liquors. — See  the  titles  Interstate 
and  Foreign  Commerce,  vol.  7,  p.  378,  et  seq.;  Intoxicating  Liquors,  vol. 
7,  p.  518,  et  seq. 

Discrimination  against  Nonresidents  in  Violation  of  United  States 
Constitution,  Art.  4,  §  2. — See  the  title  Constitutionai.  Law,  4,  pp.  476,  477. 

for  the  privilege  of  carrying  on  business  as  depriving  the  owners  or  proprietors  of 

of  that  character  within   its   limits — such  such  places  of  their  property  without  due 

a  license  not  being  required  for  the  pur-  process   of  law.     Western   Turf  Ass*n   v. 

pose   of   forbidding  a   business  lawful   or  Grcenberg,  204  U.  S.  359,  364,  61  h.  Ed. 

harmless  in  itself,  but  only  for  purposes  520. 

?L""??"a^?J!:"  S^^?}^\  Co    z;    Minnesota,  ^  race  course  held  out  as  a  place  of 

tr^'  ^       ^'  X    '  -n   7^*  ^^-     i?-           *  public    entertainment    and   amusement   is, 

.o?;t  ??"?!r"?/J^.e  r^%A\.¥'''''^^''^^'  by  the  act  of  the  proprietors,  so  far  af- 

180  U.  S   452,  467,  45  L.  Ed.  619.  fected   with   a   public    interest     that     the 

Generally,  as   to  power  to  regulate,  li-  state  may,  in  the  interest  of  good  order 

^?/^lVA^T^''-'T^J^xr*^^    V^^/    ^^^^o^    tV"  and  fair  dealing,  require  them  to  perform 

JiSr^^^     ^A^'    '"''^•oo^    Fo.  ^IxhM'  their  engagement  to  the  public,  and  rec- 

£5?r^%l'   ""^^T^'   ^PxVA®4^^.f?x^'Tc^i^SxT"  ogn'ze  their  own  tickets   of  admission  in 

HOUSES     AND     WAREHOUSEMEN,  the  hands  of  persons  entitled  to  claim  the 

And  see  references  under  ELEVATORS,  benefits  of  the  statute.    That  such  a  regu- 

_-^'J&  '^^*    <-                     ^        t_i-         ^  lation    violates    any    right     of     property 

74.    Places  of  amusement,  public  enter-  secured  by  the  constitution  of  the  United 

touiment,   ctc^We stern    Turf    Ass  n     v.  states  cannot,  for  a  moment,  be  admitted. 

Greenberg,  204  U.  S.  359,  364,  51  L.  Ed.  Western  Turf  Ass'n  v.  Greenberg,  204  U. 

^2^-              ,            ^.  ^            .          .                 .  S.  359,  364,  51  L.   Ed.  520. 

A  state  law  which  requires  the  propne-  _       i     •  -i     •  t_^          ^           t_     i 

tor  of  places    of     public     entertainment,  ^  Equal  cml  rights  as  to  such  places^ 

amusement,    etc.,   to   admit   every  person  See  the  title  CIVIL  RIGHTS,  vol.  3,  p. 

holding  a  ticket  acquired  by  purchase  and  °^^- 

who  is  not  intoxicated  or  guilty  of  bois-  75.    Sale  of  drugs,  poisons,  etc. — Austin 

terous    conduct,   and   who   is   not    of   im-  v.   Tennessee,    179    U.   S.    343,   348,   45   L- 

moral    character,    is    not    unconstitutional  Ed.  224. 
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Power  of  State  to  Sappress  without  Compensation,   etc. — See  ante, 

^'Regulation  May  Extend  to  Suppression,"  VI,  K,  3,  d,  (2) ;  "A  Continuing 
Power;  Cannot  Be  Bargained  Away,"  V,  D,  3,  et  seq.  See,  also,  the  titles  Con- 
stitutional Law,  vol.  4,  p.  377 ;  Intoxicating  Liquors,  vol.  7,  p.  520. 

Denial  of  the  Equal  Protection  of  the  Laws. — See  the  title  Constitu- 
tional Law,  vol.  4,  pp.  369,  377. 

n.  Manufacture  and  Sale  of  Cigarettes. — ^Whether  dealing  in  and  selling  cig- 
arettes is  that  kind  of  a  business  which  ought  to  be  licensed,  considering  the 
character  of  the  article  to  be  sold,  is  a  question  for  the  state,  and  through  it 
for  the  cities  of  the  state  to  determine  for  themselves;  and  an  ordinance  pro- 
viding reasonable  conditions  upon  the  performance  of  which  la  license  may  be 
granted  to  sell  such  articles,  does  not  violate  any  provision  of  the  federal  con- 
stitution.''* 

o.  Manufacture  and  Sale  of  Food  Stuffs. — It  is  unquestionably  within  the 
police  power  of  the  states  to  protect  their  citizens  against  the  sale  of  unwhole- 
some, impure  and  adulterated  articles  of  food.'''' 

Power  to  Prevent  Fraud  and  Deception. — ^A  state  enactment  forbidding 
the  sale  of  deceitful  imitations  of  articles  of  food  in  general  use  among  the 


76.  Manufacture  and  sale  of  cigarettes. 

— Gundling  v.  Chicago,  177  U.  S.  183,  187, 
44  L.   Ed.   725. 

"There  is  doubtless  fair  ground  for  dis- 
pute as  to  whether  the  use  of  cigarettes 
is  not  hurtful  to  the  community,  and 
therefore  it  would  be  competent  for  a 
state,  with  reference  to  its  own  people, 
to  declare  under  penalties  that  cigarettes 
should  not  be  manufactured  within  its 
limits.  No  one  could  say  that  such  legis- 
lation trenched  upon  the  liberty  of  the 
citizen  by  preventing  him  from  pursuing 
a  lawful  business."  Austin  v.  Tennessee, 
179  U.   S.   343,  361,  45   L.   Ed.  224. 

"Without  undertaking  to  affirm  or  deny 
their  evil  effects,  we  think  it  within  the 
province  of  the  legislature  to  say  how 
far  they  may  be  sold,  or  to  prohibit  their 
sale  entirely  after  they  have  been  taken 
from  the  original  packages  or  have  left 
the  hands  of  the  importer,  provided  no 
discrimination  be  used  as  against  such  as 
are  imported  from  other  states."  Austin 
V.  Tennessee,  179  U.  S.  343,  348,  45  L. 
Ed.  224. 

An  ordinance  of  the  city  of  Chicago, 
imposing  a  license  tax  of  $100  upon  per- 
sons engaged  in  the  business  of  selling 
cigarettes,  is  not  an  improper  or  illegal 
interference  with  the  rights  of  a  citizen 
in  violation  of  the  due  process  clause  of 
the  fourteenth  amendment.  Gundling  v. 
Chicago,  177  U.  S.  183,  188,  44  L.  Ed. 
725. 

Equal  protection  in  the  matter  of  ob- 
taining license.— -See  the  title  CONSTI- 
TUTIONAL LAW,  vol  4.  p.  370. 

Cigarettes  as  articles  of  interstate  com- 
merce.—See  the  titles  INTERSTATE 
AND  FOREIGN  COMMERCE,  vol.  7, 
p.  360. 

77.  Manufacture  and  sale  of  foodstuffs. 
— Powell  V.  Pennsylvania,  127  U.  S.  678, 
32  L.  Ed.  253;  Brimmer  v.  Rebman,  138 
U.  S.  78,  82,  34  L.  Ed.  862;  Plumley  v, 
Massachusetts,   155  U.   S.   461,  39  L.   Ed. 


223;  Schollenbcrger  v.  Pennsylvania,  171 
U.  S.  1,  43  L.  Ed.  49;  Capitol  City  Dairy- 
Co.  V.  Ohio,  183  U.  S.  238,  246,  46  L.  Ed- 
171;  Crossnan  v.  Lurman,  192  U.  S.  189, 
48  L.  Ed.  401;  McCray  v.  United  States,. 
195  U.  S.  27,  49  L.  Ed.  78;  Schick  r. 
United  States,  195  U.  S.  65,  49  L.  Ed.  99. 
See  the  titles  CONSTITUTIONAL. 
LAW.  vol.  4,  pp.  370,  376,  377;  INTER- 
STATE AND  FOREIGN  COMMERCE, 
vol.  7,  p.  361,  et  seq.  See  FOOD,  vol.  6, 
p.  302,  and  references  there  given. 

"Undoubtedly,  a  state  may  establish 
regulations  for  the  protection  of  its  peo- 
ple against  the  sale  of  unwholesome 
meats,  provided  such  regulations  do  not 
conflict  with  the  powers  conferred  by  the 
constitution  upon  congress,  or  infringe 
rights  granted  or  secured  by  that  in- 
strument. But  it  may  not,,  under  the 
guise  of  exerting  its  police  powers,  or  of 
enacting  inspection  laws,  make  discrimi- 
nations against  the  products  and  indus- 
tries of  some  of  the  states  in  favor  of  the 
products  and  industries  of  its  own  or  of 
other  states."  Brimmer  v.  Rebman,  138 
U.  S.  78,  82,  34  L.   Ed.  862. 

The  prohibition  of  the  manufacture  out 
of  oleomargarine  substances,  or  out  of  any- 
compound  thereof  other  than  that  pro- 
duced from  unadulterated  milk  or  cream 
from  unadulterated  milk,  of  an  article  de- 
signed to  take  the  place  of  butter  or 
cheese  produced  from  pure  unadulterated 
milk  or  cream  from  unadulterated  milk, 
or  the  prohibition  upon  the  manufacture 
of  any  imitation  or  adulterated  butter  or 
cheese,  or  upon  the  selling  or  offering  for 
sale,  or  havmg  in  possession  with  intent 
to  sell,  the  same,  as  an  article  of  food,  is 
a  lawful  exercise  by  the  state  of  the 
power  to  protect,  by  police  regulations^ 
the  public  health,  and  does  not  deny  to 
any  person  the  equal  protection  of  the 
laws  or  deprive  any  person  of  property 
without  due  process  of  law,  notwith- 
standing the  law  operates  to  render  use- 
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people  does  not  abridge  any  privilege  secured  to  citizens  of  the  United  States, 
nor,  in  any  just  sense,  interfere  with  the  freedom  of  commerce  among  the 
several  states.  It  is  legislation  which  can  be  most  advantageously  exercised  by 
the  states  themselves.  The  constitution  of  the  United  States  does  not  secure  to 
any  one  the  privilege  of  manufacturing  and  selling  an  article  of  food  in  such 
manner  as  to  induce  the  mass  of  the  people  to  believe  that  they  are  buying  somse- 
thing  which,  in  fiact,  is  wholly  different  from  that  which  is  offered  for  sale."^® 
As  Affected  by  the  Oommerce  Olaase. — The  freedom  of  commerce  among 


less  that  which  has  already  been  made. 
Powell  V.  Pennsylvania,  127  U.  S.  678, 
6S3,   684,  32  L.  £d.  253. 

78.  Prevention  of  fraud  and  deception. 
— Dent  V,  West  Virginia,  129  U.  S.  114,  32 
L.  Ed.  623;  Plumley  v.  Massachusetts,  155 
U.'  S.  461,  472,  39  L.  Ed.  223,  followed  in 
Grossman  v.  Lurman,  192  U.  S.  189,  197, 

48  L.  £d.  401. 

The  constitution  has  not  secured  to 
any  one  the  privilege  of  committing  a 
wrong  against  society.  Plumley  v,  Massa- 
chusetts, 155  U.  S.  461,  471,  39  L.  Ed.  223. 

Artificially  colored  oleomargarine. — ^The 
right  to  engage  in  the  manufacture  or  sale 
of  artificially  colored  oleomargarine  is  not 
included  in  the  doctrine  which  declares 
that  the  liberty  of  the  citizen  extends  to 
the  right  to  engage  in  a  lawful  occupa- 
tion, trade,  or  busmess;  but  it  is  of  such 
a  character  that  a  free  government  may 
entirely  suppress  or  prohibit  it.  McCray 
V.  United  States,  195  U.  S.  27,  49  L.  Ed. 
78;  Schick  v.  United  States,  195  U.  S.  65, 

49  L*  Ed.  99;  Plumley  v.  Massachusetts, 
155  U.  S.  461,  39  L.  Ed.  223.  See,  gen- 
erally, the  titles  CONSTITUTIONAL 
LAW,  vol  4,  p.  376;  INTERSTATE  AND 
FOREIGN  COMMERCE,  vol.  7,  pp.  354, 
361,  362,  398,  423. 

A  statute  prohibiting  the  manufacture 
and  sale  of  oleomargarine,  enacted  in  good 
faith  for  the  objects  expressed  in  its  title, 
namely,  to  protect  the  public  health  and 
to  prevent  the  adulteration  of  dairy  prod- 
ucts and  fraud  in  the  sale  thereof,  cannot 
be  adjudged  as  abridging  the  rights  guar- 
anteed by  the  fourteenth  amendment,  un- 
less it  has,  in  fact,  no  real  or  substantial 
relation  to  those  objects.  Powell  v, 
Pennsylvania,  127  U.  S.  678,  684,  32  L. 
Ed.  253.  Accord:  Mugler  v.  Kansas,  123 
U.  S.  623,  661,  31  L.  Ed.  205. 

An  act  of  the  state  of  Ohio  which  per- 
mitted the  use  of  harmless  coloring  mat- 
ter in  butter,  but  which  required  that  oleo- 
margarine be  sold  in  its  natural  state,  and 
which  prohibited  the  manufacture  or  sale 
within  the  state  of  any  oleomargarine  if 
it  contained  coloring  matter  of  any  kind, 
did  not  deprive  a  corporation  created  by 
the  laws  of  Ohio  and  engaged  in  the 
manufacture  of  oleomargarine  of  its  prop- 
erty without  due  process  of  law  nor  deny 
to  it  the  equal  protection  of  the  laws.  It 
was  competent  to  the  legislature  to  pro- 
vide a  ready  means  by  which  the  public 
might  know  that  an  article  conferred  for 
sale  was  butter  and  not  oleomargarine. 
Capitol  City  Dairy  Co.  v.  Ohio,  183  U.  S. 


238,  246,  46  L.  Ed.  171.  See,  also.  Gund- 
ling  V.  Chicago,  177  U.  S.  183,  44  L.  Ed. 
725;  Powell  v.  Pennsylvania,  127  U.  S. 
678,  32  L.  Ed.  253;  Plumley  v,  Massa- 
chusetts, 155  U.  S.  461,  39  L.  Ed.  223. 

Effect  of  federal  statutes  upon  power 
of  states.— See  the  title  INTERSTATE 
AND  FOREIGN  COMMERCE,  vol.  7,  p. 
401. 

Federal  institutions  within  the  states. 
—See  the  title  CONSTITUTIONAL 
LAW,  vol.  4,  p.  206. 

Discrimination  in  federal  excise. — 
"Whilst  undoubtedly  both  the  fifth  and 
tenth  amendments  qualify,  in  so  far  as 
they  are  applicable,  all  the  provisions  of 
the  constitution,  nothing  in  those  amend- 
ments operates  to  take  away  the  grant 
of  power  to  tax  conferred  by  the  constitu- 
tion upon  congress."  McCray  v.  United 
States,  195  U.  S.  27,  61,  49  L.  Ed.  78. 

The  right  of  congress  to  tax  within  its 
delegated  power  being  unrestrained,  ex- 
cept as  limited  by  the  constitution,  it  is 
within  the  authority  conferred  on  con- 
gress to  select  the  objects  upon  which  an 
excise  should  be  laid.  It  therefore  follows 
that,  in  exerting  its  power,  no  want  of 
due  process  of  law  can  possibly  result, 
because  that  bod^  chooses  to  impose  an 
excise  on  artificially  colored  oleomar- 
garine and  not  upon  natural  butter  ar- 
tificially colored.  McCray  v.  United 
States,  195  U.  S.  27,  61,  49  L.  Ed.  78. 

The  distinction  between  artificially  col- 
ored oleomargarine  and  artificially  col- 
ored butter  is  sufficient  to  uphold  an- 
excise  tax  upon  the  former  without  in- 
cluding the  latter.  The  oleomargarine 
Act,  24  Stats.  209,  32  Stats.  93,  is  not, 
therefore,  obnoxious  to  the  due  process 
clause  of  the  fifth  amendment  as  arbi- 
trarily imposing  an  excise  upon  one  article 
and  not  upon  another  of  essentially  the 
same  class.  McCray  v.  United  States,  195 
U.  S.  27,  62,  49  L.  Ed.  78;  Schick  v.  United 
States,  195  U.  S.  65,  49  L.  Ed.  99. 

Neither  is  such  act  unconstitutional  as 
trespassing  upon  fundamental  human 
rights  and  excluding  men  from  the  right 
to  engage  in  a  lawful  occupation  or  busi- 
ness. McCray  v.  United  States,  195  U. 
S.  27,  49  L.  Ed.  78;  Schick  v.  United 
States,  195  U.  S.  65,  49  L.  Ed.  99. 

Neither  is  such  act  an  unconstitutional 
encroachment  upon  the  police  powers  re- 
served to  the  several  states.  McCray  v. 
United  States,  195  U.  S.  27,  46,  49  L.  Ed. 
78;  Schick  v.  United  States,  195  U.  S.  65, 
49  L.   Ed.  99. 
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the  states  and  tlie  exclusive  right  of  congress  to  regulate  interstate  commerce 
does  not  demand  a  recognition  of  the  right  to  practice  a  deception  upon  the 
public  in  the  sale  of  any  article,  even  those  that  may  have  become  subject  to  trade 
in  different  parts  of  the  country."^®  The  states  cannot,  however,  discriminate 
against  the  products  and  industries  of  its  own  or  other  states  under  the  guise  of 
exerting  its  police  powers.®^ 

p.  Public  Markets. — By  the  law  of  Louisiana,  as  in  states  where  the  common 
law  prevails,  the  regulation  and  control  of  markets  for  the  sale  of  provisions,  in- 
cluding the  places  and  the  distances  from  each  other  at  which  they  may  be  kept, 
are  matters  of  municipal  police,  and  may  be  intrusted  by  the  legislature  to  a 
city  council  to  be  exercised  as  in  its  discretion  the  public  health  and  convenience 
may  require.®^ 

q.  Slaughter  Houses, — The  regulation  of  the  place  and  manner  of  conducting 
the  slaughtering  of  animals,  and  the  business  of  butchering  within  a  city,  and 
the  inspection  of  the  animals  to  be  killed  for  meat,  and  the  meat  afterwards,  are 
among  the  most  necessary  and  frequent  exercises  of  the  police  power.^^ 

Exclusive  Privileges. — While  it  has  been  held  that  the  state  may  grant  an 
exclusive  privilege  of  the  right  to  slaughter  live  stock  for  an  entire  city  without 
infringing  any  constitutional  right  of  persons  engaged  in  the  butcher  trade  and 
who  desire  to  do  their  own  slaughtering,^^  ^  has  also  been  held  that  in  a  mat- 
ter so  closely  affecting  the  public  health,  the  state  cannot  make  an  irrevocable 
grant  of  its  police  power,  and  that  for  good  cause  such  a  monopoly  may  be 
abolished.®* 

r.  Hawkers,  Peddlers,  Hucksters,  etc. — See,  generally,  the  titles  Hawkers 
AND  Peddi^ers,  vol.  6,  p.  680;  Interstate  and  Foreign  Commerce,  vol.  7,  p. 
450. 

Hucksters. — See  footnote.^^ 

s.  Operation  of  Mines. — The  subject  of  mines  and  mining  is  one  peculiarly 
within  the  police  power  of  the  state,  and  the  enactment  of  regulations  controlling 
the  relation  of  mine  owners  and  mine  workers,  such  as  abolishing  or  modifjring 
fellow  servants'  rule,  or  limiting  the  hours  of  labor,  or  providing  for  the  ade- 
quate inspection  of  mines,  is  an  appropriate  exercise  of  such  power.®* 


79.  Power  to  prevent  fraud  and  decep- 
tion; as  limited  by  interstate  commerce 
clause^ — Plumley  v.  Massachusetts,  155  U. 
S.  461,  468,  39  L.  Ed.  223. 

80.  Same;  discrimination  against  for- 
eign products. — Brimmer  v.  Rebman,  138 
U.  S.  78,  82,  34  L.  Ed.  862.  See,  gener- 
ally, the  title  INTERSTATE  AND  FOR- 
EIGN COMMERCE,  vol.  7,  pp.  354,  361, 
362,  386,  398,  400,  423. 

81.  Public  markets. — Natal  v.  Louisi- 
ana, 139  U.  S.  621,  624,  35  L.  Ed.  288.  See, 
generally,  the  title  MARKET,  vol.  8,  p. 
245,  and  references  there  given. 

"The  ordinance  of  the  city  of  New  Or- 
leans prohibiting  the  keeping  of  a  private 
market  within  six  squares  of  any  public 
market  of  the  city,  under  penalty  of  a  fine 
of  twenty-five  dollars,  and  of  imprison- 
ment for  not  more  than  thirty  days  if 
the  fine  is  not  paid,  was  within  the  au- 
thority constitutionally  conferred  upon 
the  city  council  by  the  legislature  of  the 
state."  Natal  v.  Louisiana,  139  U.  S.  621, 
624,  35   L.  Ed.  288. 

88.  Slaughter  houses. — Slaughter-House 
Cases,  16  Wall.  36,  63,  21  L.  Ed.  394; 
Butchers'  Union  Slaughler-House,  etc., 
Co.  V.  Crescent  City,  etc.,  Slaughter- 
House  Co.,  Ill  U.  S.  746,  28  L.  Ed.  585. 


See,   generally,    the     title     CONSTITU- 
TIONAL LAW,  vol  4,  p.  376. 

83.  Exclusive  privileges. — Slaughter- 
House  Cases,  16  Wall.  36,  21  L.  Ed.  394. 
See  the  title  CONSTITUTIONAL  LAW, 
vol.  4,  p.  409. 

84.  Same;  abolition  of  monopoly.^ 
Butchers'  Union  Slaughter-House,  etc., 
Co.  V.  Crescent  City,  etc.,  Slaughter- 
House  Co.,  Ill  U.  S.  746,  28  L.  Ed.  585. 
See,  also.  Crescent  City  Live  Stock  Co.  v. 
Butchers'  Union  Slaughter-House  Co., 
120  U.   S.  141,   142,  144,  30  L-   Ed.  614. 

85.  Hucksters^ — ^An  ordinance  of  the 
city  of  Philadelphia  imposed  a  penalty  of 
37s.  6d.  upon  any  huckster,  who,  within 
the  limits  of  the  city,  should  buy  any  pro- 
vision, fruit,  etc.,  more  than  was  neces- 
sary for  his  or  her  family  use,  except 
after  10  o'clock  on  market  days.  Upon 
prosecution  under  this  ordinance,  it  be- 
ing objected  that  it  was  contrary  to  the 
constitution  and  laws  of  the  state,  and 
therefore  void,  the  court  took  the  matter 
under  advisement;  no  decision  so  far  as 
appears  from  the  reported  case.  De 
Wilier  V.  Smith,  2  Dall.  236,  1  L.  Ed.  363. 

86.  Operation  of  mines. — Wilmington 
Star  Min.  Co.  v.  Fulton,  205  U.  S.  60,  73, 
51  L.  Ed.  708;  St.  Louis,  etc.,  Coal  Co.  v. 
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t.  Labor  Agenis, — The  business  of  a  labor  agent  is  itself  of  such  nature  and 
importance  as  to  justify  the  exercise  of  the  police  power  in  its  regulation.®*^ 

u-  Sheep  Gra^ng. — See  the  titles  Animai^s,  vol.  1,  p.  324;  Constitutional 
Law,  vol.  4,  p.  380;  Licenses,  vol.  7,  p.  888. 

V.  Laundries, — Laundries  and  wash  houses  are  proper  subjects  for  reasonable 
police  regulation  by  the  states.^® 


Illinois,  185  U.  S.  203.  46  L  Ed.  872;  Hol- 
den  V.  Hardy,  169  U.  S.  366,  42  L  Ed. 
780;  Knoxville  Iron  Co.  v.  Harbison,  183 
U.   S.   13.  46   L.  Ed.  55. 

The  use  and  enjoyment  of  mining 
property  is  subject  to  the  reasonable  ex- 
ercise of  the  police  power  of  the  state. 
Wilmington  Star  Min.  Co.  v.  Fulton,  205 
U.  S.  60.  73,  51  L.  Ed.  708. 

Requiring  enipl03rment  of  licensed  mine 
managers. — A  state  law  which  requires  the 
employment  of  only  licensed  mine  mana- 
gers and  mine  examiners  and  which  im- 
poses upon  mine  owners  responsibility,  for 
the  defaults  or  negligence  of  such  mine 
managers  and  mine  owners,  but  which,  as 
construed  by  the  state  court,  does  not 
render  it  obligatory  upon  a  mine  owner, 
to  select  a  particujar  individual  licensed 
by  the  state  board  or  to  retain  one  when 
selected,  if  found  incompetent,  is  not  re* 
pugnant  to  the  fourteenth  amendment  in 
any  particular,  but  it  is  a  proper  exercise 
of  the  police  power  and  not  wanting  in 
due  process.  Wilmington  Star  Min.  Co. 
r.  Fulton,  205  U.  S.  60,  73,  51  L.  Ed.  708. 
The  rights,  privileges  and  immunities  of 
a  mine  owner  as  a  citizen  of  the  United 
States  are  not  invaded  by  the  regulations 
of  the  Illinois  Mining  Act  of  1899,  which 
imposes  upon  mine  owners  the  obligation 
to  employ  as  mine  managers  and  exam- 
iners only  those  licensed  by  the  state. 
The  imposition  of  liability  upon  such  owner 
for  violation  of  such  regulations,  and  the 
modification  of  the  fellow-servant  doc- 
trine by  such  act,  is  an  appropriate  exer- 
cise of  the  police  power  and  is  not  wanting 
in  due  process  of  faw,  nor  does  it  impose 
an  unreasonable  or  arbitrary  discretion 
or  deny  the  equal  protection  of  the  laws. 
Wilmington  Star  Min.  Co.  v.  Fulton,  205 
U.  S.  60,  73,  74,  51  L.  Ed.  708. 

The  fact  that  the  liability  imposed  upon 
the  mine  owners  to  respond  in  damages 
for  the  willful  failure  of  the  mine  mana- 
ger and  mine  examiner  to  comply  with 
the  requirements  of  the  statute  was  not 
in  harmony  with  the  principles  of  the 
common  law  applicable  to  the  relation  of 
master  and  servant  does  not  bring  such 
statute  in  conflict  with  the  fourteenth 
amendment,  it  being  competent  for  the 
state  to  change  and  modify  those  princi- 
ples in  accord  with  its  conceptions  of  pub- 
lic policy.  Wilmington  Star  Min.  Co.  v. 
Fulton,  205  U.  S.  60,  74,  51  L.  Ed.  708. 
Inspection  of  coal  and  coal  mines;  equal 
protection.— See  the  title  CONSTITU- 
TIONAL LAW,  vol.  4,  pp.  371,  374,  379. 
Same;  delegation  of  powers. — See  the 
title  CONSTITUTIONAL  LAW,  vol.  4, 
p.  291. 


Same;  temporary  invasion  or  injury  of 
another's  mine  for  purpose  of  inspection. 
--See  the  title  DUE  PROCESS  OF  LAW, 
vol.  5,  p.  596. 

Condesnning  private  property  in  order  to 
facilitate  exploitation  of  privately  owned 
mine.— See  the  title  DUE  PROCESS  OF 
LAW,  vol.  5,  p.  611. 

Hours  of  labor;  eight-hour  laws. — See 
the  title  LABOR,  vol.  7,  p.  788. 

Gas  and  oil;  prohibiting  waste;  adjust- 
ing conflicting  interests. — See  the  titles 
DUE  PROCESS  OF  LAW.  vol.  5,  pp.  569, 
570;   GAS,  vol.  6,  p.  546. 

87.  Labor  agents. — Williams  v.  Fears, 
179  U.  S.  270,  275,  45  L-  Ed.  186. 

License  tax  as  a  denial  of  equal  protec- 
tion.—See  the  title  CONSTITUTIONAL 
LAW,  vol.  4,  p.  379. 

As  abridging  the  freedom  of  contract. — 
See  the  title  DUE  PROCESS  OF  LAW, 
vol.  5,  pp.  554,  564. 

As  an  interference  with  interstate  com- 
merce, see  the  title  INTERSTATE  AND 
FOREIGN  COMMERCE,  vol.  7,  p.  450. 

88.  Laundries. — Soon  Hing  z/.  Crowley, 
113  U.  S.  703,  28  L.  Ed.  1145;  Barbier  v. 
Connolly,  113  U.  S.  27,  30,  28  L.  Ed. 
923. 

A  prohibition  to  carry  on  the  washing 
and  ironing  of  clothes  in  public  laundries 
and  wash  houses,  within  certain  prescribed 
limits  of  the  city  and  county,  from  ten 
o'clock  at  night  until  six  o'clock  on  the 
morning  of  the  following  day,  is  purely  a 
police  regulation  within  the  competency 
of  any  municipality  possessed  of  the  ordi- 
nary powers  belonging  to  such  bodies. 
Soon  Hing  v.  Crowley,  113  U.  S.  703,  28  L. 
Ed.  1145;  Barbier  v.  Connolly,  113  U. 
S.   27,   30,   28   L.   Ed.  923. 

The  objection  that  such  an  ordinance  is 
void  on  the  ground  that  it  deprives  a  man 
of  the  right  to  work  at  all  times  is  equally 
without  force.  Soon  Hing  v,  Crowley, 
113  U.  S.  703,  709,  28   L.  Ed.   1145. 

Of  the  necessity  of  such  regulations  the 
municipal  bodies  are  the  exclusive  judges; 
at  least  any  correction  of  their  action  in 
such  matters  can  come  only  from  state 
legislation  or  state  tribunals.  Soon  Hing 
V.  Crowley,  113  U.  S.  703,  28  L.  Ed.  1145; 
Barbier  v.  Connolly,  113  U.  S.  27,  30,  28 
L.  Ed.  923. 

Ekiual  protection  of  the  laws. — In  Yick 
Wo  y.  Hopkins,  118  U.  S.  356,  30  L.  Ed. 
220,  it  was  held  that  a  municipal  ordinance 
of  the  city  of  San  Francisco  to  regulate 
the  carrying  on  of  public  laundries  within 
the  limits  of  the  municipality  violated  the 
provisions  of  the  constitution  of  the 
United  States  if  it  conferred  upon  the 
municipal  authorities  arbitrary  power,  at 
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w.  Lotteries. — Lotteries  are  proper  subjects  for  the  exercise  of  the  police 
power  and  may  be  lawfully  suppressed,  and  those  who  manage  them  may  be 
punished  as  violators  of  the  rules  of  social  morality.®® 

L.  Begulation  of  Rates. — See,  generally,  the  titles  Constitutionai,  Law, 
vol.  4,  p.  378;  Corporations,  vol.  4,  pp.  634,  635,  708;  Interstate  and  For- 
eign Commerce,  vol.  7,  pp.  428,  476,  480,  481.  As  to  regulation  of  raikoad 
rates,  see  the  title  Carriers,  vol.  3,  p.  622,  et  seq.  As  to  regulation  of  water 
rates,  see  the  titles  Impairment  of  Obugation  of  Contracts,  vol.  5,  p.  818; 
Water  Companies  and  Waterworks.  As  to  regulation  of  rates  of  street  rail- 
ways, see  the  titles  Impairment  of  Obligation  of  Contracts,  vol.  5,  p.  816; 
Street  Railways.  As  to  posting  rates,  see  the  title  Interstate  and  Foreign 
Commerce,  vol.  7,  p.  415.  As  to  regulation  of  rates  where  corporation  organ- 
ized under  law  of  United  States,  see  the  title  Constitutional  Law,  vol.  4,  p. 
204. 

1.  Power  to  Regulate — a.  In  General, — ^Where  private  property  is  devoted 
to  a  use  in  which  the  public  has  an  interest,  a  state  legislature  has  the  authority, 
where  its  powers  have  not  been  restrained  by  contract,  to  fix  a  maximum  of 
charge  to  be  made  for  services  rendered,  accommodations  furnished  and  articles 
sold,  upon  the  ground  that  the  public  may  not  rightfully  be  required  to  submit  to 
unreasonable  exactions,®^  provided  the  charges  fixed  by  the  statute  are  not  un- 
reasonable, and  property  is  not  taken  without  due  process  of  law,  and  there  has 
been  no  denial  of  the  equal  protection  of  the  laws.*^  Indeed,  this  power  is  in- 
herent in  every  sovereignty,  and  has  been  exercised  from  time  immemorial.** 


their  own  will,  without  regard  to  discre- 
tion in  the  legal  sense  of  the  term,  to 
give  or  withhold  consent  as  to  persons  or 
places,  without  regard  to  the  competency 
of  the  persons  appl3dng,  or  the  propriety 
of  the  places  selected  for  the  carrying  on 
of  the  business.  It  was  held  to  be  a  covert 
attempt  on  the  part  of  the  municipality 
to  make  an  arbitrary  and  unjust  discrimi- 
nation against  the  Chinese  race.  See,  gen- 
erally, the  title  CONSTITUTIONAL 
LAW,  vol.  4,  pp.  368,  375. 

89.  Lotteries. — Stone  v.  Mississippi,  101 
U.  S.  814,  818,  25  L.  Ed.  1079. 

As  to  the  power  to  revoke  lottery  grants 
and  destroy  the  value  of  rights  acquired 
upon  the  faith  thereof,  see  ante,  "Gen- 
erally," V,  D,  3,  a;  "Where  Grant  Is 
Contained  in  the  State  Constitution,"  V, 
D,  3.  b,  (1).  See,  generally,  the  title  LOT- 
TERIES, vol.  7,  p.  1070. 

90.  Power  of  legislature  to  regulate 
rates. — Munn  v.  Illinois,  94  U.  S.  113,  24 
L.  Ed.  77;  Sinking-Fund  Cases,  99  U.  S. 
700,  747,  25  L.  Ed.  496;  Budd  v.  New 
York,  143  U.  S.  517,  36  L.  Ed.  247;  Cov- 
ington, etc.,  Turnpike  Road  Co.  v.  Sand- 
ford,  164  U.  S.  578,  41  L.  Ed.  560. 

''Down  to  the  time  of  die  adoption  of  the 
fourteenth  amendment,  it  was  not  sup- 
posed that  statutes  regulating  the  use 
or  even  the  price  of  the  use,  of  private 
property,  nccessarijy  deprived  an  owner 
of  his  property  without  due  process  of 
law;  that,  when  private  property  was 
devoted  to  a  public  use,  it  was  subject 
to  public  regulation."  Budd  v.  New  York, 
143  U.  S.  517.  535,  36  L.  Ed.  247;  Munn 
V.  Illinois,  94  U.  S.  113,  24  L.  Ed.  77. 

91.  Reduction  in  rates  must  not  be  con- 
fiscatory, etc. — Budd  v.  New  York,  143 
U.  S.  517,  548,  36  L.  Ed.  247. 


"As  to  parties  engaged  in  performing  a 
public  service,  while  the  power  to  regu- 
late has  been  sustained,  negatively  the 
court  has  held  that  the  legislature  may  not 
prescribe  rates  which,  if  enforced,  would 
amount  to  a  confiscation  of  property.  But 
it  has  not  held  affirmatively  that  the  legis- 
ture  may  enforce  rates  which  stop  only 
this  side  of  confiscation  and  leave  the 
property  in  the  hands  and  under  the  care 
of  the  owners  without  any  remuneration 
for  its  use."  Cotting  v.  Kansas  City 
Stock  Yards  Co.,  183  U.  S.  79,  97,  46  L. 
Ed.  92. 

"The  legislature  may  itself  fix  a  maxi- 
mum beyond  which  any  charge  would  be 
unreasonable,  in  respect  to  services  ren- 
dered in  a  public  employment,  or  for  the 
use  of  property  in  which  the  public  has 
an  interest,  subject  to  the  proviso  that 
such  power  of  limitation  or  regulation 
is  not  without  limit,  and  is  not  a  power  to 
destroy,  or  a  power  to  compel  the  doing 
of  the  services  without  reward,  or  to  take 
private  property  for  public  use  without 
just  compensation  or  without  due  process 
of  law."  Budd  v.  New  York,  143  U. 
S.  517,  547,  36  L-  Ed.  247.  See,  also.  Munn 
V,  Illinois,  94  U.  S.  113,  24  L.  Ed.  77; 
Chicago,  etc.,  R.  Co.  v.  Iowa,  94  U.  S.  155, 
161,  162,  24  L.  Ed.  94;  Peik  v.  Chicagro, 
etc.,  R.  Co.,  94  U.  S.  164,  178,  24  L.  Ed.  97; 
Chicago,  etc.,  R.  Co.  v.  Ackley,  94  U.  S.  179, 
24  L.  Ed.  99;  Winona,  etc.,  R.  Co.  v.  Blake, 
94  U.  S.  180,  24  L.  Ed.  99;  Stone  v.  Wis- 
consin, 94  U.  S.  181,  24  L.  Ed.  102;  Rug- 
gles  V.  Illinois,  108  U.  S.  526,  27  L.  Ed. 
812;  Illinois  Cent.  R.  Co.  v.  Illinois,  108  U. 
S.  541,  27  L.  Ed.  818;  Railroad  Commission 
Cases,  116  U.  S.  307,  29  L.  Ed.  636. 

98.  Under  the  powers  inherent  in  every 
sovereignty,  to  regulate  the  conduct  of  its 
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And  this  power  to  regulate  is  a  power  of  government  continuing  in  its  nature, 
and  if  it  can  be  bargained  away  at  all  it  can  only  be  by  words  of  positive  grant, 
or  something  which  is  in  law  equivalent.  If  there  is  reasonable  doubt  it  must 
be  resolved  in  favor  of  the  existence  of  power.®^  But  this  power  of  limitation 
or  regulation  is  not  itself  without  limit.  This  power  to  regulate  is  not  a  power 
to  destroy,  and  limitation  is  not  the  equivalent  of  confiscation.  Under  pretense 
of  regulating  fares  and  freights,  the  state  cannot  require  a  railroad  corporation 
to  carry  persons  or  property  without  reward.  Neither  can  it  do  that  which  in 
law  amounts  to  a  taking  of  private  property  for  public  use  without  just  com- 
pensation, or  without  due  process  of  law.®* 

b.  Power  to  Prescribe  Rates  a  Legislative  Function, — ^The  power  to  prescribe 
rates  to  be  charged  by  public  service  companies  is  a  legislative  and  not  an  ad- 
ministrative or  judicial  function,®'  and  the  general  rule  is  that  legislative  action 
cannot  be  interfered  with  by  injunction.®® 

c.  Delegation  of  Power. — And  it  seems  that  this  power  to  fix  the  rates  of 
compensation  to  be  charged  for  the  use  of  public  utilities  may  be  conferred  by 
the  legislature  upon  a  municipal  corporation.®^ 


citizens  toward  each  other,  and  when 
necessary  for  the  public  good,  the  manner 
in  which  each  shall  use  his  own  property, 
it  has  been  customary  in  England  from 
time  immemorial,  and  in  this  country  from 
its  first  colonization,  to  regulate  ferries, 
common  carriers,  hackmen,  bakers,  mill- 
ers, wharfingers,  innkeepers,  etc.,  and  in 
so  doing  to  fix  a  maximum  of  charge  to 
be  made  for  services  rendered;  -  accom- 
modations furnished  and  articles  sold. 
Munn  V.  Illinois,  94  U.  S.  113,  24  I,.  Ed.  77. 

The  limitation  by  legislative  enactment 
of  the  rate  of  charge  for  services  rendered 
in  a  public  employment,  or  for  the  use 
of  property  in  which  the  public  has  an 
interest,  establishes  no  new  principle  in 
the  law,  but  only  gives  a  new  effect  to  an 
old  one.  Munn  v.  Illinois,  94  U.  S.  113, 
24  L.  Ed.  77. 

98.  Power  to  regulate  cannot  be  bar- 
gained away. — Railroad  Commission  Cases, 
116  U.  S.  307,  325,  29  L.  Ed.  636;  Freeport 
Water  Co.  v.  Freeport  City,  180  U.  S. 
587,  599,  45  L.  Ed.  679;  Danville  Water 
Co.  V,  Danville  City,  180  U.  S.  619,  45 
L.  Ed.  696;  Rogers  Park  Water  Co.  v. 
Fergus,  180  U.  S.  624,  45  L.  Ed.  702. 

"The  same  principles  should  be  recog- 
nized when  the  claim  is  of  immunity  or 
exemption  from  legislative  control  of  tolls 
to  be  exacted  by  a  corporation  estab- 
lished by  authority  of  law  for  the  con- 
struction of  a  public  highway.  It  is  of 
the  highest  importance  that  such  control 
should  remain  with  the  state,  and  it 
should  never  be  implied  that  the  legis- 
lative department  intended  to  surrender  it. 
Such  an  intention  should  not  be  imputed 
to  the  legislature  if  it  be  possible  to  avoid 
doing  so  by  any  reasonable  interpretation 
of  its  statutes."  Covington,  etc..  Turn- 
pike Road  Co.  V.  Sandford,  164  U.  S.  578, 
587,  41  L.  Ed.  560. 

94.  Chicago,  etc.,  R.  Co.  v.  Minnesota, 
134  U.  S.  418,  455,  33  L.  Ed.  970,  citing 
Minneapolis,  etc.,  R.  Co.  v,  Minnesota, 
134  U.  S.  467,  33  L.  Ed.  985. 


05.  Power  to  prescribe  rates  a  legis- 
lative function. — Interstate  Commerce 
Commission  v.  Cincinnati,  etc.,  R.  Co.,  167 
U.  S.  479,  505,  42  L.  Ed.  243. 

What  is  a  reasonable  compensation  for 
the  use  of  property  affected  with  a  public 
interest  is  not  a  judicial  but  a  legislative 
question.  Budd  v.  New  York,  143  U.  S. 
517,  536,  36  L.  Ed.  247;  Munn  v.  Illinois, 
94  U.  S.  113,  24  L.  Ed.  77. 

"It  is  one  thing  to  inquire  whether  the 
rates  which  have  been  charged  and  col- 
lected are  reasonable — that  is  a  judicial 
act;  but  an  entirely  different  thing  to  pre- 
scribe rates  which  shall  be  charged  in  the 
future — that  is  a  legislative  act."  Chi- 
cago, etc.,  R.  Co.  V.  Minnesota,  134  U.  S. 
418,  458,  33  L.  Ed.  970;  Reagan  v.  Farmers' 
Loan,  etc.,  Co.,  154  U.  S.  362,  397,  38  L. 
Ed.  1014;  St.  Louis,  etc.,  R.  Co.  v.  Gill,  156 
U.  S.  649,  663,  39  L.  Ed.  567;  Cincinnati, 
etc.,  R.  Co.  V.  Interstate  Commerce  Com- 
mission, 162  U.  S.  184,  196,  40  L.  Ed.  935; 
Texas,  etc.,  R.  Co.  v.  Interstate  Commerce 
Commission,  162  U.  S.  197,  216,  '40  L.  Ed. 
940;  Munn  v.  Illinois,  94  U.  S.  113,  114, 
24  L.  Ed.  77;  Peik  v.  Chicago,  etc.,  R.  Co., 
94  U.  S.  164,  178,  24  L.  Ed.  97;  Express 
Cases,  117  U.  S.  1,  29,  29  L.  Ed.  791; 
Interstate  Commerce  Commission  v,  Cin- 
cinnati, etc.,  R.  Co.,  167  U.  S.  479,  499,  42 
L.   Ed  243. 

96.  McChord  v.  Louisville,  etc.,  R.  Co., 
183  U.  S.  483,  495,  46  L.  Ed.  289. 

97.  Delegation  of  power  to  municipali- 
ties.— ^That  it  was  competent  for  the  state 
of  California  to  declare  that  the  use  of  all 
water  appropriated  for  sale,  rental  or  dis- 
tribution should  be  a  public  use  and  sub- 
ject to  public  regulation  and  control,  and 
that  it  could  confer  upon  the  proper  mu- 
nicipal corporation  power  to  fix  the  rates 
of  compensation  to  be  collected  for  the 
use  of  water  supplied  to  any  city,  county 
or  town  or  to  the  inhabitants  thereof,  is 
not  disputed.  It  is  equally  clear  that  this 
power  could  not  be  exercised  arbitrarily 
and  without  reference  to  what  was  just 


Digitized  by 


Google 


540 


POLICE  POWER. 


d.  Exercise  of  the  Power  with  Respect  to  Particular  Corporations — (1)  Raff- 
roads  and  Other  Public  Service  Companies. — For  example,  the  power  of  a  state 
legislature  to  order  railroads  to  reduce  their  rates  where  those  rates  are  unrea- 
sonably high,  has  never  been  questioned  since  the  famous  Granger  cases  were 
decided  by  the  supreme  court  of  the  United  States.®®  And  the  rule  in  these  cases 
has  been  extended  to  many  other  employments  and  businesses  of  such  a  nature 
as  to  be  affected  with  a  public  interest.®® 

(2)  Stock  yards. — The  state  has  the  power  to  make  reasonable  regulations 
of  the  charges  for  services  rendered  by  a  stock  yard  company  where  its  stock 
yards  are  situated  in  one  of  the  gateways  of  commerce,  and  so  located  that  they 
furnish  important  facilities  to  all  seeking  transportation  of  cattle.  While  not  a 
common  carrier,  nor  engaged  in  any  distinctively  public  employment,  it  is  doing 
a  work  in  which  the  public  has  an  interest,  and,  therefore,  must  be  considered  as 
subject  to  governmental  regulation,  to  the  extent  at  least  that  the  legislature 
may  regelate  the  rates  of  compensation  to  be  charged  for  services  rendered  by 
such  yards.i  Moreover,  in  determining  whether  given  rates  for  stock  yard  serv- 
ices are  reasonable  or  confiscatory,  the  valuation  placed  upon  the  property  of 
the  stock  yards  company  is  a  prime  factor.  The  capital  of  such  a  company  can- 
not, however,  be  taken  as  truly  representing  the  value  of  the  corporate  prop- 
erty, nor  can  the  opinion  of  experts  as  to  the  value  of  the  property  be  regarded 
as  conclusive.^     If  the  classification  is  based  solely  on  the  amount  of  business 


and  reasonable  as  between  the  public  and 
those  who  appropriated  water  and  sup- 
plied it  for  general  use.  San  Diego  Land, 
etc.,  Co.  V.  National  City,  174  U.  S.  739, 
753,   43   L.   Ed.   1154. 

98.  Regulation  of  railroad  rates. — Munn 
V.  Illinois,  94  U.  S.  113,  24  L.  Ed.  77;  Chi- 
cago, etc.,  R.  Co.  V.  Iowa,  94  U.  S.  155,  24 
L.  Ed.  94;  Peik  v.  Chicago,  etc.,  R.  Co.,  94 
U.  S.  164,  24  L.  Ed.  97;  Chicago,  etc.,  R. 
Co.  V.  Ackley,  94  U.  S.  179,  24  L.  Ed.  99; 
Winona,  etc.,  R.  Co.  v.  Blake,  94  U.  S.  180, 
24  L.  Ed.  99;  Stone  v.  Wisconsin,  94  U. 
S.  181,  24  L.  Ed.  102;  Ruggles  v.  Illinois, 
108  U.  S.  526,  27  L.  Ed.  812;  Spring  Valley 
Waterworks  v.  Schottler,  110  U.  S.  347,  28 
L.  Ed.  173;  Railroad  Commission  Cases, 
116  U.  S.  307,  347,  352,  29  L.  Ed.  636; 
Wabash,  etc.,  R.  Co.  v.  Illinois,  118  U.  S. 
557,  30  L.  Ed.  244;  Chicago,  etc.,  Ry.  v. 
Dey,  35  Fed.  Rep.  866;  Chicago,  etc.,  R. 
Co.  V.  Minnesota,  134  U.  S.  418,  33  L.  Ed. 
970;  Budd  v.  New  York,  143  U.  S.  517, 
36  L.  Ed.  247;  Chicago,  etc.,  R.  Co.  v. 
Wellman,  143  U.  S.  339,  36  L.  Ed.  176. 
See  the  title  CARRIERS,  vol.  3,  p.  622, 
et  seq. 

99.  Where  under  the  law  of  the  state 
all  water,  steam  or  other  mills,  whose 
owners  or  occupiers  grind  or  offer  to  grind 
grain  for  toll  or  pay,  are  declared  to  be 
public  mills,  it  is  competent  for  the  leg- 
islature to  regulate  the  toll  to  be  taken. 
Burlington  Tp.  v.  Beasley,  94  U.  S.  310, 
314,   24   L.    Ed.   161. 

State  laws  requiring  water  companies, 
gas  companies,  and  other  companies  of 
like  character  to  supply  their  customers  at 
prices  to  be  fixed  by  the  municipal  au- 
thorities of  the  locality,  are  within  the 
scope*  of  legislative  power,  unless  pro- 
hibited by  constitutional  limitations  or 
valid  contract  obligations.  Spring  Valley 
Waterworks  v,   Schottler,  110  U.  S.  347, 


353,  28  L.  Ed.  173. 

Distinction  between  case  in  which  person 
is  engaged  in  rendering  a  strictly  pubUq 
service,  and  case  in  which  person  is  en^ 
gaged  ih  pursuit  of  business  for  private 
profits,  but  the  nature  of  business  is  sucb 
that  property  is  affected  with  the  public 
use. — Cotting  v.  Kansas  City  Stock  Yards 
Co..  183  U.  S.  79,  93,  46  L.  Ed.  92. 

"This  may  be  affirmed  to  be  the  present 
scope  of  the  decisions  of  this  court  in 
respect  to  the  power  of  the  legislature  in 
regulating  rates:  As  to  those  individuals 
and  corporations  who  have  devoted  their 
property  to  a  use  in  which  the  public  has 
an  interest,  although  not  engaged  in  a 
work  of  a  confessedly  publi^  character, 
there  has  been  no  further  ruling  than  that 
the  state  may  prescribe  and  enforce  rea- 
sonable charges.  What  shall  be  the  test  of 
reasonableness  in  those  charges  is  abso- 
lutely undisclosed."  Cotting  v.  Kansas 
City  Stock  Yards  Co..  183  U.  S.  79,  91, 
46  L.  Ed.  92,  opinion  of  Mr.  Justice  Brew- 
er. 

1.  Cotting  V.  Kansas  City  Stock  Yards 
Co.,  183  U.  S.  79,  83,  46  L.  Ed.  92,  follow- 
ing Munn  V.  Illinois,  94  U.  S.  113,  24  L. 
Ed.   77. 

2.  Basis  for  calculating  reasonableness 
of  stock  yard  rates. — Cotting  v.  Kansas 
City  Stock  Yards  Co.,  82  Fed.  Rep.  850, 
reversed,  however,  183  U.  S.  79,  46  L.  Ed. 
92,  on  the  ground  that  the  particular  stat- 
ute under  consideration,  defining  what 
should  constitute  public  stock  yards,  de- 
fining the  duties  of  the  person  or  persons 
operating  them,  regulating  all  charges 
thereof,  removing  restrictions  in  the  trade 
of  dead  animals,  and  providing  penalties 
for  violations  of  the  act,  was  in  violation 
of  the  fourteenth  amendment  of  the  con- 
stitution of  the  United  States,  in  that  it 
applied  only  to  one  stock  yard  company. 
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done  and  without  any  reference  to  the  value  or  character  of  the  services  ren- 
dered, this  amounts  to  a  denial  of  the  equal  protection  of  the  laws.  In  the  pic- 
turesque and  forceful  language  of  Mr.  Justice  Brewer :  "If  such  legislation  does 
not  deny  the  equal  protection  of  the  laws,  we  are  unable  to  perceive  what  leg- 
islation would."^ 

(3)  Grain  Elevators, — In  the  famous  Granger  cases  it  was  decided  that  the 
state  has  power  to  fix  the  maximum  charges  for  the  storing  of  grain  in  ware- 
houses.* 

e.  Corporations  Organized  tinder  Federal  Statutes. — A  corporation  organ- 
ized under  the  laws  of  the  United  States  is  subject  to  the  control  of  the  state  as 
to  rates  which  are  wholly  within  the  state.  The  fact  that  it  receives  all  its  franchises 
from  congress;  that  among  those  franchises  is  the  right  to  charge  and  collect 
tolls ;  does  not  exempt  it,  as  to  business  done  wholly  within  the  state,  from  the 
control  of  the  state  in  all  matters  of  taxation,  rates,  and  other  police  regula- 
tions.* 

2.  REASONABI.ENKSS  OF  Rates — a.  Right  of  Courts  to  Interfere. — While  the 
determination  of  rates  is  primarily  for  the  legislature,  such  determination  can- 
not be  made  so  conclusive  as  to  prevent  the  matter  from  becoming  the  subject 


and  not  to  other  companies  or  corpora- 
tions engaged  in  like  business  in  the  state, 
and  thereby  denied  to  that  company  the 
equal  protection  of  the  laws. 

8.  Classification  based  on  amount  of 
business  done. — Cotting  v.  Kansas  City 
Stock  Yards  Co.,  183  U.  S.  79,  112,  46  L. 
Ed.  92. 

"There  can  be  no  pretense  that  a  stock 
yard  which  receives  99  head  of  cattle  per 
day  a  year  is  not  doing  precisely  the 
same  business  as  one  receiving  101  head 
of  cattle  per  day  each  year.  It  is  the 
same  business  in  all  its  essential  ele- 
ments, and  the  only  difference  is  that  one 
does  more  business  than  the  other.  But 
the  receipt  of  an  extra  two  head  of  cattle 
per  day  does  not  change  the  character  of 
the  business.  If  once  the  door  is  opened 
to  the  affirmance  of  the  proposition  that 
a  state  may  regulate  one  who  does  much 
business,  while  not  regulating  another  who 
does  the  same  but  less  business,  then  all 
significance  in  the  guarantee  of  the  equal 
protection  of  the  laws  is  •  lost."  Cotting 
V.  Kansas  City  Stock  Yards  Co.,  183  U. 
S.  79,  112,  46  L.  Ed.  92. 

4.  Rule  in  the  Granger  cases. — Munn  v. 
Illinois,  94  U.  S.  113,  24  L.  Ed.  77.  This 
case  has  been  followed  and  approved  re- 
peatedly both  by  the  federal  and  state 
courts.  See  Budd  v.  New  York,  143  U. 
S.  517,  36  L.  Ed.  247;  Cotting  v.  Kansas 
City  Stock  Yards  Co.,  183  U.  S.  79,  83,  46 
L.  Ed.  92. 

The  business  of  elevating,  receiving, 
weighing  and  discharging  grain,  and  of 
handling  grain,  by  means  of  floating  and 
stationary  elevators,  lake  vessels  or  pro- 
pellers, ocean  vessels  or  steamships, 
and  canal  boats,  is  a  business  affected 
with  a  public  interest  and  one  which  is 
competent  for  the  legislature  to  prescribe 
a  maximum  rate  for  the  handling,  loading 
and  unloading  of  grain.  Budd  v.  New 
York,   143  U.  S.   517,  36   L.   Ed.   247,   fol- 


lowing Munn  V.  Illinois,  94  U.  S.  113,  24 
L.    Ed.   77. 

Ch.  581,  of  the  laws  of  New  York  of 
1888,  prescribing  a  maximum  charge  of 
five-eights  of  one  cent  a  bushel  for  ele- 
vating, receiving,  weighing  and  discharg- 
ing grain,  and  providing  that  in  the 
process  of  handling  grain  by  means  of 
floating  and  stationary  elevators,  the  lake 
vessels  or  propellers,  the  ocean  vessels 
or  steamships  and  canal  boats,  the  charge 
should  not  exceed  the  actual  cost  of  trim- 
ming and  shoveling  to  the  leg  of  the 
elevator  when  unloading  and  trimming 
cargo  when  loading,  was  not  unconstitu- 
tional as  denying  due  process  of  law  or 
the  equal  protection  of  the  laws,  but  was 
a  valid  exercise  of  the  police  power  of 
the  state  over  a  business  affected  with  a 
public  interest.  Budd  v.  New  York,  143 
U.   S.  517,  36  L.  Ed.  247. 

"The  principle  maintained  in  Munn  v. 
Illinois  is  firmly  established;  and  we  think  it 
covers  the  present  cases,  in  respect  to  the 
charge  for  elevating,  receiving,  weighing  and 
discharging  the  grain,  as  well  as  in  respect 
to  the  charge  for  trimming  and  shoveling, 
to  the  leg  of  the  elevator  when  loading 
and  trimming  the  cargo  when  loaded." 
Budd  V.  New  York,  143  U.  S.  517,  543, 
36  L.  Ed.  247. 

5.  Reagan  v.  Mercantile  Trust  Co.,  154 
U.  S.  413,  417,  38  L.  Ed.  1028,  following 
the  doctrine  of  Thomson  v.  Pacific  Rail- 
road, 9  Wall.  579,  19  L.  Ed.  792;  Railroad 
Co.  z/.  Peniston,  18  Wall.  5,  21  L.  Ed.  787, 
in  which  it  was  held  that  the  exemption 
of  federal  agencies  from  state  taxation  or 
control  is  dependent,  not  upon  the  nature 
of  the  agents,  or  upon  the  mode  of  their 
constitution,  or  upon  the  fact  that  they 
are  agents,  but  upon  the  effect  of  the 
taxation.  See  the  titles  CARRIERS,  vol. 
3,  p.  624;  CONSTITUTIONAL  LAW, 
vol.  4,  p.  204. 
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of  judicial  inquiry.®  It  is  both  the  power  and  duty  of  the  courts  to  inquire 
whether  a  body  of  rates  prescribed  by  legislature  or  a  commission  is  unjust  and 
unreasonable,  and  such  as  to  work  a  practical  destruction  of  rights  of  property,  and. 


e.  Conclmiveness  of  legislative  deter- 
mination.— Smyth  V,  Ames,  169  U.  S.  466, 
42  Lw.Ed.  819. 

Upon  this  point  the  court  says,  in  Munn 
V.  Illinois,  94  U.  S.  113,  133,  24  L.  Ed.  77: 
"It  is  insisted,  however,  that  the  owner 
of  property  is  entitled  to  a  reasonable 
compensation  for  its  use,  even  though  it 
be  clothed  with  a  public  interest,  and  that 
what  is  reasonable  is  a  judicial  and  not 
a  legislative  question.  As  has  already 
been  shown,  the  practice  has  been  other- 
wise. In  countries  where  the  common  law 
prevails,  it  has  been  customary  from  time 
immemorial  for  the  legislature  to  declare 
what  shall  be  a  reasonable  compensation 
under  such  circumstances,  or  perhaps 
more  properly  speaking,  to  fix  a  maxi- 
mum beyond  which  any  charge  made 
would  be  unreasonable.  Undoubtedly,  in 
mere  private  contracts,  relating  to  mat- 
ters in  which  the  public  has  no  interest, 
what  is  reasonable  must  be  ascertained 
judicially.  But  this  is  because  the  legis- 
lature has  no  control  over  such  a  contract. 
So  too,  in  matters  which  do  not  affect 
the  public  interest,  and  as  to  which  legis- 
lative control  may  be  exercised,  if  there 
are  no  statutory  regulations  upon  the  sub- 
ject, the  courts  must  determine  what  is 
reasonable.  The  controlling  fact  is  the 
power  to  regulate  at  all.  If  that  exists, 
the  right  to  establish  the  maximum  of 
charge,  as  one  of  the  means  of  regulation, 
is  implied.  In  fact,  the  common-law  rule, 
which  requires  the  charge  to  be  reason- 
able, is  itself  a  regulation  as  to  price. 
Without  it  the  owner  could  make  his 
rates  at  will,  and  compel  the  public  to 
yield  to  his  terms,  or  forego  the  use." 

"As  to  the  claim  that  the  courts  must 
decide  what  is  reasonable  and  not  the 
legislature.  This  is  not  new  to  this  case^ 
It  has  been  fully  considered  in  Munn  v, 
Illinois,  94  U.  S.  113,  24  L.  Ed.  77.  Where 
property  has  been  clothed  with  a  public 
interest,  the  legislature  may  fix  a  limit 
to  that  which  shall  in  law  be  reasonable 
for  its  use.  This  limit  binds  the  courts 
as  well  as  the  people.  If  it  has  been 
improperly  fixed,  the  legislature,  not  the 
courts,  must  be  appealed  to  for  the 
change."  Peik  v.  Chicago,  etc.,  R.  Co., 
94  U.  S.  164,  178,  24  L.  Ed.  97;  Chicago, 
etc.,  R.  Co.  V.  Ackley,  94  U.  S.  179,  24 
L.  Ed.  99;  Winona,  etc.,  R.  Co.  v.  Blake, 
94  U.  S.  180,  24  L.  Ed.  99. 

"The  question  of  the  reasonableness  of 
a  rate  of  charge  for  transportation  by  a 
railroad  company,  involving  as  it  does  the 
element  of  reasonableness  both  as  regards 
the  company  and  as  regards  the  public,  is 
eminently  a  question  for  judicial  investi- 
gation, requiring  due  process  of  law  for 
its  determination.     If  the  company  is  de- 


prived of  the  power  of  charging  reason- 
able rates  for  the  use  of  its  property,  and 
such  deprivation  takes  place  in  the  ab- 
sence of  an  investigation  by  judicial  ma- 
chinery, it  is  deprived  of  the  lawful  use 
of  its  property,  and  thus,  in  substance  and 
effect,  of  the  property  itself,  without  due 
process  of .  law  and  in  violation  of  the 
constitution  of  the  United  States;  and  in 
so  far  as  it  is  thus  deprived,  while  other 
persons  are  permitted  to  receive  reason- 
able profits  upon  their  invested  capital  the 
company  is  deprived  of  the  equal  protec- 
tion of  the  laws."  Chicago,  etc.,  R.  Co.  v. 
Minnesota,  134  U.  S.  418,  33  L.  Ed.  970, 
citing  Minneapolis,  etc.,  R.  Co.  v,  Minne- 
sota, 134  U.  S.  467,  33  L.  Ed.  985. 

Constitutionality  of  state  statute. — By 
the  act  of  the  legislature  of  Minnesota 
(General  Laws  of  1887,  c.  10),  establishing: 
a  railroad  and  warehouse  conimission,  the 
rates  recommended  and  published  by  the 
commission,  if  it  proceeds  in  the  manner 
pointed  out  by  the  act,  are  not  simply 
advisory,  not  merely  prima  facie  equal  and 
reasonable,  but  final  and  conclusive  as  to 
what  are  equal  and  reasonable  charges. 
It  neither  contemplates  nor  allows  any 
issue  to  be  made  or  inquiry  to  be  had  as 
to  their  equality  or  reasonableness  in  fact. 
So  construed,  it  conflicts  with  the  con- 
stitution of  the  United  States  in  that  it 
deprives  the  company  of  its  right  to  a 
judicial  investigation,  by  due  process  of 
law,  under  the  forms  and  with  the 
machinery  provided  by  the  wisdom  of 
successive  ages  for  the  investigation  judi- 
cially of  the  truth  of  a  matter  in  contro- 
versy and  denies  to  it  the  equal  protec- 
tion of  the  laws.  Chicago,  etc.,  R.  Co.  v. 
Minnesota,  134  U.  S.  418,  456,  33  L.  Ed.  970, 
citing  Minneapolis,  etc.,  R.  Co.  v,  Minne- 
sota, 134  U.  S.  467,  33  L.  Ed.  985. 

Cases  reconciled. — "It  is  further  con- 
tended that,  under  the  decision  of  this 
court  in  Chicago,  etc.,  R.  Co.  v.  Minnesota, 
134  U.  S.  418,  33  L.  Ed.  970,  the  fixing  of 
elevator  charges  is  a  judicial  question, 
as  to  whether  they  are  reasonable  or  not; 
that  the  statute  must  permit  and  provide 
for  a  judicial  settlement  of  the  charg^es; 
and  that,  by  the  statute  under  considera- 
tion, an  arbitrary  rate  is  fixed  and  all  in- 
quiry is  precluded  as  to  whether  that  rate 
is  reasonable  or  not.  But  this  is  a  mis- 
apprehension of  the  decision  of  this  cotirt 
in  the  case  referred  to.  *  *  *  What 
was  said  in  the  opinion  in  134  U.  S.  as 
to  the  question  of  the  reasonableness  of 
the  rate  of  charge  being  one  for  judicial 
investigation,  had  no  reference  to  a  case 
where  the  rates  are  prescribed  directly 
by  the  legislature."  Budd  v.  New  York, 
143  U.  S.  517,  545,  36  L.  Ed.  247. 
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if  found  so  to  be,  to  restrain  its  operationJ  In  short  the  courts  decide  whether 
the  rates  and  charges  are  so  unjust  and  unreasonable  as  to  conflict  with  the  con- 
stitutional guaranties.  The  legislature  cannot  say  finally  that  the  rate  is  just 
and  reasonable,  nor  can  the  court  reverse  or  change  the  rates  or  say  what  would 
be  a  just  and  reasonable  rate.®  But  the  judiciary  ought  not  to  interfere  with  the 
collection  of  rates  established  under  legislative  sanction  unless  they  are  so  plainly 
and  palpably  unreasonable  as  to  make  their  enforcement  equivalent  to  the  tak- 
ing of  property  for  public  use  without  such  compensation  as  under  all  the  cir- 
cumstances is  just  both  to  the  owner  and,  to  the  public;  that  is,  judicial  inter- 
ference should  never  occur  unless  the  case  presents,  clearly  and  beyond  all  doubt, 
such  a  flagrant  attack  upon  the  rights  gf  property  under  the  guise  of  regulations 
as  to  compel  the  court,  to  say  that  the  rates  prescribed  will  necessarily  have  the 
effect  to  deny  just  compensation  for  private  property  taken  for  the  public  use.* 
b.  Determination  of  Reasonableness  of  Rates — (1)  Mere  Redttction  of  Rates. 
— A  mere  reduction  of  rates,  while  still  leaving  reasonable,  fair  or  just  compen- 


7.  Courts  may  inquire  as  to  reasonable- 
ness of  rate& — Smyth  v.  Ames,  169  U.  S. 
466;  42  L*  Ed.  819;  Reagan  v.  Farmers' 
Loan,  etc.,  Co.,  154  U.  S.  362,  38  L. 
£d.  1014. 

"A  court  may  not,  under  the  g^uise  of 
protecting  private  property,  extend  its 
authority  to  a  subject  of  regulation  not 
within  its  competency,  but  is  confined  to 
ascertaining  whether  the  particular  asser- 
tion of  the  legislative  power  to  regulate 
has  been  exercised  to  so  unwarranted  a 
degree  as  in  substance  and  effect  to  ex- 
ceed regulation,  and  be  equivalent  to  a 
taking  of  property  without  due  process 
of  law,  or  a  denial  of  the  equal  protec- 
tion of  the  laws/'  Atlantic  Coast  Line 
R.  Co.  V,  North  Carolina  Corp.  Commis^ 
sion,  206  U.  S.  1,  20,  51  L.  Ed.  933. 

The  question  of  the  reasonableness  of 
a  rate  of  charge  for  transportation  by  a 
railroad  company,  involving,  as  it  does, 
the  element  of  reasonableness,  both  as 
regards  the  company  and  as  regards  the 
public,  is  eminently  a  question  for  judicial 
investigation,  requiring  due  process  of  law 
for  its  determination.  If  the  company  is 
deprived  of  the  power  of  charging  reason- 
able rates  for  the  use  of  its  property,  and 
such  deprivation  takes  place  in  the  ab- 
sence of  an  investigation  by  judicial  ma- 
chinery, it  is  deprived  of  the  lawful  use 
of  its  property,  and  thus,  in  substance  and 
effect,  of  the  property  itself,  without  due 
process  of  law,  and  in  violation  of  the  con- 
stitution of  the  United  States;  and  in  so 
far  as  it  is  thus  deprived,  while  other  per- 
sons are  permitted-  to  receive  reasonable 
profits  upon  their  invested  capital,  the 
company  is  deprived  of  the  equal  protec- 
tion of  the  laws."  Chicago,  etc.,  R.  Co. 
tr.  Minnesota,  134  U.  S.  418,  456,  457,  33 
L  Ed.  970,  distinguished  in  San  Diego 
Land,  etc.,  Co.  v.  National  City,  174  U.  S. 
739,  749,  43  L.  Ed.  1154. 

A  question  of  the  unreasonableness  of 
rates  is  always  an  embarrassing  one  to  a 
judicial  tribunal,  because  it  is  primarily 
for  the  determination  of  the  legislature 
or  of  some  public  agency  designated  by  it. 


But  when  it  is  alleged  that  a  state  enact- 
ment invades  or  destroys  rights  secured 
by  the  constitution  of  the  United  States 
a  judicial  question  arises,  and  the  courts, 
federal  and  state,  must  meet  the  issue, 
taking  care  always  not  to  entrench  upon 
the  authority  belonging  to  a  different  de- 
partment, nor  to  disregard  a  statute  unless 
it  be  unmistakably  repugnant  to  the 
fundamental  law.  San  Diego  Land,  etc., 
Co.  V.  National  City,  174  U.  S.  739,  754, 
43  L.  £d.  1154. 

8.  Smyth  v.  Ames,  169  U.  S.  466,  42  U 
Ed.  819;  Interstate  Commerce  Commis- 
sion V,  Cincinnati,  etc.,  R.  Co.,  167  U.  S. 
479,  42  L.  Ed.  243;  St.  Louis,  etc.,  R.  Co. 
V.  Gill,  156  U.  S.  649,  39  L  Ed.  567; 
Minneapolis,  etc.,  R.  Co.  v.  Minnesota,  134 
U.  S.  467,  33  L  Ed.  985;  Express  Cases, 
117  U.  S.  1,  29  L.  Ed.  791;  Railroad  Com- 
mission  Cases,  116  U.  S.  307,  29  L  Ed. 
636. 

9.  Chicago,  etc.,  R.  Co.  v.  Wellman, 
143  U.  S.  339,  344,  36  L.  Ed.  176;  Reagan 
V,  Farmers'  Loan,  etc.,  Co.,  154  U.  S.  362, 
399,  38  L  Ed.  1014;  Smyth  v.  Ames,  169 
U.  S.  .466,  524,  42  L  Ed.  819;  Henderson 
Bridge  Co.  v.  Henderson  City,  173  U.  S. 
592,  614,  615,  43  L  Ed.  823;  San  Diego 
Land,  etc.,  Co.  v.  National  City,  174  U. 
S.  739,  754,  43  L  Ed.  1154. 

"And  in  Chicago,  etc.,  R.  Co.  v.  Well- 
man,  143  U.  S.  339,  344,  36  L  Ed.  176, 
is  this  declaration  of  the  law:  *The  legis- 
lature has  power  to  fix  rates,  and  the  ex- 
tent of  judicial  interference  is  protection 
against  unreasonable  rates.*  Budd  v.  New 
York,  143  U.  S.  517,  36  L.  Ed.  247,  an- 
nounces nothing  to  the  contrary.  The 
question  there  was  not  whether  the  rates 
were  reasonable,  but  whether  the  business, 
that  of  elevating  grain,  was  within  legis- 
lative control  as  to  the  matter  of  rates." 
Reagan  v.  Farmers'  Loan,  etc.,  Co.,  154 
U.  S.  362,  398,  38  L  Ed.  1014,  followed  and 
reaffirmed  in  Reagan  v.  Mercantile  Trust 
Co.,  154  U.  S.  413,  38  L.  Ed.  1028;  Reagan 
V.  Mercantile  Trust  Co.,  154  U.  S.  418, 
38  L.  Ed.  1030;  Reagan  v.  Farmers'  Loan, 
etc.,  Co.,  154  U.  S.  420,  38  L.  Ed.  1031. 
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sation  for  the  use  of  the  property,  is  not  prohibited. ^^ 

(2)  Admissibility  of  Evidence. — Presumptions  and  Burden  of  Proof. — 
The  legislative  prescription  of  rates  is  prima  facie  evidence  of  their  reasonable- 
ness.^^ The  question  of  whether  the  reduction  is  a  reasonable  one  is  a  question 
of  fact  which  must  be  determined  by  proper-  proof,  the  burden  of  proof  being 
upon  the  corporation  which  complained. ^^ 

Usage  and  Custom. — In  Gunning  on  Laws  of  Tolls,  the  author  says  (p. 
61)  :  "Long  usage  and  acquiescence  in  one  uniform  payment  for  toll  is  undoubt- 
edly cogent  evidence  that  it  is  reasonable. "^^ 

c.  Basis  for  Calculating  Reasonableness  of  Rates — (1)  In  General.^* — While 
each  case  must  depend  upon  its  special  facts,  yet  the  courts  have  pointed  out 
various  elements  to  be  taken  into  consideration  in  the  general  inquiry  as  to 
whether  the  rates  established  are  unjust  and  unreasonable.^'^  In  the  first  place, 
the  proper  basis  of  calculation  is  the  real  value  of  the  property  and  the  fair  value 
in  themselves  of  the  services  rendered  to  the  public.^®    And  in  order  to  ascertain 


10.  Reduction  of  rates  not  prohibited. — 

Stanislaus  County  v.  San  Joaquin,  etc.. 
Irrigation  Co.,  192  U.  S.  201,  213,  48  L. 
Ed.  4&6. 

Reduction  of  water  rates. — "It  is  not 
confiscation  nor  a  taking  of  property  with- 
out due  process  of  law,  nor  a  denial  of  the 
equal  protection  of  the  laws,  to  fix  water 
rates  so  as  to  give  an  income  of  six  per 
cent  upon  the  then  value  of  the  property 
actually  used,  for  the  purpose  of  supply- 
ing water  as  provided  by  law,  even  though 
the  company  had  prior  thereto  been 
allowed  to  fix  rates  that  would  secure  to  it 
one  and  a  half  per  cent  a  month  income 
upon  the  capital  actually  invested  in  the 
undertaking."  Stanislaus  County  v.  San 
Joaquin,  etc.,  Irrigation  Co.,  192  U.  S.  201, 
213,  48  L.  Ed.  406.  See  the  title  WATER 
COMPANIES  AND  WATERWORKS. 

11.  Presumptions  as  to  reasonableness. — 
Cotting  V.  Kansas  City  Stock  Yards  Co., 
183  U.  S.  79,  97,  46  L.  Ed.  92. 

"The  determination  of  the  legislature  is 
to  be  presumed  to  be  just,  and  must  be 
upheld  unless  it  clearly  appears  to  result 
in  enforcing  unreasonable  and  unjust 
rates."  Cotting  v.  Kansas  City  Stock 
Yards  Co.,  183  U.  S.  79,  91,  46  L.  Ed.  92. 

18.  Burden  of  proving  unreasonable- 
ness.— Chicago,  etc.,  R.  Co.  v.  Wellman, 
143  U.  S.  339,  36  L-  Ed.  176. 

"In  approaching  the  consideration  of  a 
case  of  this  kind  we  start  with  the  pre- 
sumption that  the  act  of  the  legislature  is 
valid,  and  upon  any  company  seeking  to 
challenge  its  validity  rests  the  burden  of 
proving  that  it  infringes  the  constitutional 
guarantee  of  protection  to  property.  The 
case  must  be  a  clear  one  in  behalf  of  the 
railroad  company  or  the  legislation  of  the 
state  must  be  upheld."  Chicago,  etc.,  R. 
Co.  V.  Tompkins,  176  U.  S.  167,  173,  44  L. 
Ed.  417. 

IS.  Admissibility  of  usage  to  show  un- 
reasonableness.— Cotting  V.  Kansas  City 
Stock  Yards  Co.,  183  U.  S.  79,  98,  46  L. 
Ed.  92. 

Rates  chargeable  by  stock  yards. — 
While  custom  is  not  controlling,  for  there 


may  be  a  custom  on  the  part  of  all  stock 
yards  companies  to  make  excessive 
charges,  yet  in  the  absence  of  testimony 
to  the  contrary  a  customary  charge  should 
be  regarded  as  reasonable  and  rightful. 
Cotting  V.  Kansas  City  Stock  Yards  Co., 
183  U.  S.  79,  97,  46  L.  Ed.  92. 

14.  The  titles  CARRIERS,  vol.  3,  p. 
631;  TURNPIKES  AND  TOLIrROADS, 
should  be  consulted  in  this  connection  as 
no  attempt  has  been  made  to  recapitulate 
the  cases  dealt  with  there. 

15.  "So  that  the  right  of  the  public  to 
use  the  defendant's  turnpike  upon  pay- 
ment of  such  tolls  as  in  view  of  the 
nature  and  value  of  the  service  rendered 
by  the  company  are  reasonable,  is  an  ele- 
ment in  the  general  inquiry  whether  the 
rates  established  by  law  are  unjust  and 
unreasonable.  That  inquiry  also  involves 
other  considerations,  such,  for  instance,  as 
the  reasonable  cost  of  maintaining  the 
road  in  good  condition  for  public  use,  and 
the  amount  that  may  have  been  really  and 
necessarily  invested  in  the  enterprise.  In 
short,  each  case  must  depend  upon  its 
special  facts;  and  when  a  court,  without 
assuming  itself  to  prescribe  rates,  is  re- 
quired to  determine  whether  the  rates  pre- 
scribed by  the  legislature  for  a  corpora- 
tion controlling  a  public  highway  are,  as 
an  entirety,  so  unjust  as  to  destroy  the 
value  of  its  property  for  all  the  purposes 
for  which  it  was  acquired,  its  duty  is  to 
take  into  consideration  the  interests  both 
of  the  public  and  of  the  owner  of  the 
property,  together  with  all  other  circum- 
stances that  are  fairly  to  be  considered  in 
determining  whether  the  legislature  has, 
under  the  guise  of  regulating  rates,  ex- 
ceeded its  constitutional  authority,  and 
practically  deprived  the  owner  of  property 
without  due  process  of  law.**  Covington, 
etc.,  Turnpike  Road  Co.  v.  Sanford,  164 
U.  S.  578,  597,  41  L.  Ed.  560. 

16.  Proper  basis  of  calculation  stated. — 
San  Diego  Land,  etc.,  Co.  v.  National  City, 
174  U.  S.  739,  43  L.  Ed.  1154,  approved  in 
Cotting  V.  Kansas  City  Stock  Yards  Co., 
183  U.  S.  79,  46  L.  Ed.  92. 
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that  value,  the  original  cost  of  construction,  the  amount  expended  in  permanent 
improvements,  the  amount  and  market  value  of  its  bonds  and  stocks,  the  present 
as  compared  with  the  original  cost  of  construction,  the  probabk  earning  ca- 
pacity of  the  property  under  particular  rates  prescribed  by  statute,  and  the  sum 
required  to  meet  operating  expenses,  are  all  matters  for  consideration,  and  are 
to  be  given  such  weight  as  may  be  just  and  right  in  each  case."  It  has  been 
declared  that  the  present  value  of  the  property  is  the  basis  by  which  the  test  of 
reasonableness  is  to  be  determined,  although  the  actual  cost  is  to  be  considered, 
and  that  the  value  of  the  services  rendered  to  each  individual  is  also  to  be  con- 
sidered.** 

(2)  Original  Cost. — In  determining  the  valuation  of  the  property  for  the 
purpose  of  ascertaining  whether  the  rate  prescribed  will  yield  a  fair  return,  the 
original  cost  may  be  considered,  and  should  have  more  or  less  importance  ac- 
cording to  circumstances.*®  But  the  original  cost  is  of  very  little  value  in  de- 
termining the  reasonableness  of  the  rates,  when  such  cost  is  inflated  by  improper 
charges  to  that  account  and  by  injudicious  expenditures.^o  And  where  the  busi- 
ness has  been  sold,  the  price  received  is  evidence,  and  more  important  evidence 
than  the  original  cost.^* 

(3)  Capacity  to  Pay  Dividends  as  a  Factor. — An  act  regulating  the  maxim 
rates  to  be  charged  by  a  public  service  company  cannot  be  held  unconstitutional 
on  the  ground  that  such  rates  are  unreasonably  reduced  and  confiscatory,  merely 
because  the  company  cannot  earn  more  than  four  per  cent  upon  its  capital 
stock.  It  cannot  be  said  that  a  corporation  is  entitled,  as  of  right,  and  without 
reference  to  the  interests  of  the  public,  to  realize  a  given  per  cent   upon  its  cap- 


Thc  utmost  that  any  corporation, 
operating  a  public  highway,  .can  right- 
fully demand  at  the  hands  of  the  legis- 
lature when  exerting  its  general  powers, 
is  that  it  receive  what,  under  all  the  cir- 
cumstances, is  such  compensation  for  the 
use  of  its  property  as  will  be  just  both 
to  it  and  to  the  public.  Covington,  etc., 
Turnpike  Road  Co.  v.  Sanford,  164  U.  S. 
578,  598,  41  L.  Ed.  560. 

"The  contention  of  the  appellant  in  the 
present  case  is  that  in  ascertaining  what 
are  just  rates  the  court  should  take  into 
consideration  the  cost  of  its  plant;  the 
cost  per  annum  of  operating  the  plant, 
including  interest  paid  on  money  bor- 
rowed .and  reasonably  necessary  to  be 
used  in  constructing  the  same;  the  annual 
depreciation  of  the  plant  from  natural 
causes  resulting  from  its  use;  and  a  fair 
profit  to  the  company  over  and  above  such 
charges  for  its  services  in  supplying  the 
water  to  consumers,  either  by  way  of  in- 
terest oil  the  money  it  has  expended  for 
the  public  use,  or  upon  sonxe  other  fair 
and  equitable  basis.  Undoubtedly,  all 
these  matters  ought  to  be  taken  into  con- 
sideration, and  such  weight  be  given 
them,  when  rates  are  being  fixed,  as  under 
all  the  circumstances  will  be  just  to  the 
company  and  to  the  public.  The  basis 
of  calculation  suggested  by  the  appellant 
is,  however,  defective  in  not  requiring  the 
real  value  of  the  property  and  the  fair 
value  in  themselves  of  the  services 
rendered  to  be  taken  into  consideration. 
What  the  company  is  entitled  to  demand, 
in  order  that  it  may  have  just  compensa- 
tion, is  a  fair  return  upon  the  reasonable 
9  U  S  Enc— 35 


value  of  the  property  at  the  time  it  is 
being  used  for  the  public.  The  property 
may  have  cost  more  than  it  ought  to  have 
cost,  and  its  outstanding  bonds  for  money 
borrowed  and  which  went  into  the  plant 
may  be  in  excess  of  the  real  value  ot  the 
property.  So  that  it  cannot  be  said  that 
the  amount  of  such  bonds  should  in  every 
case  control  the  question  of  rates, 
although  it  may  be  an  element  in  the 
inquiry  as  to  what  is,  all  the  circumstances 
considered,  just  both  to  the  company  and 
to  the  public."  San  Diego  Land,  etc., 
Co.  V.  National  City,  174  U.  S.  739,  757, 
43  L.  Ed.  1154,  quoted  with  approval  in 
Cotting  V.  Kansas  City  Stock  Yards  Co.> 
183  U.  S.  79,  46  L.  Ed.  92. 

"We  do  not  say  that  there  may  not  be 
other  matters  to  be  regarded  in  estimating 
the  value  of  the  property.  What  the  com- 
pany is  entitled  to  ask  is  a  fair  return 
upon  the  value  of  that  which  it  employs 
for  the  public  convenience."  San  Diego 
Land,  etc.,  Co.  v.  National  City,  174  U. 
S.  739,  756,  43  L.  Ed.  1154. 

17.  How  fair  value  of  property  ascer- 
tained.— San  Diego  Land,  etc.,  Co.  v. 
National  City,  174  U.  S.  739,  756,  43  L. 
Ed.  1154. 

18.  Cotting  V.  Kansas  City  Stock  Yards 
Co.,  183  U.  S.  79,  97,  46  L.  Ed.  92. 

19.  Original  cost  of  property. — San 
Diego  Land,  etc.,  Co.  v.  Jasper,  189  U.  S. 
439,  442,  47  L-  Ed.  892. 

20.  San  Diego  Land,  etc.,  Co.  v.  Jasper, 
189  U.  S.  439,  47  L-  Ed.  892. 

21.  Selling  price  of  business  to  be  con- 
sidered.— San  Diego  Land,  etc.,  Co.  v. 
Jasper,  189  U.   S.  439.  443,  47  L.   Ed.  892. 
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ital  stock.  When  the  question  arises  whether  the  legislature  has  exceeded  its 
constitutional  power  in  prescribing  rates  to  be  charged  by  a  corporation  controll- 
ing a  public  highway,  stockholders  are  not  the  only  persons  whose  right  or  in- 
terests are  to  b^  considered.     The  rights  of  the  public  are  not  to  be  ignored.** 

(4)  Valuation  of  Property  for  Taxation. — ^The  valuation  of  the  property  of 
a  water  company  for  the  purposes  of  taxation  may  not  be  technical  evidence  in  a 
court  of  law,  yet  it  may  be  considered  when  coming  to  a  decision  whether  the 
action  of  the  supervisors  in  fixing  rates  was  unfair,  especially  where  such  valua- 
tion was  sworn  to  by  the  officers  of  the  company.23 

(5)  Classification  Based  upon  Amount  of  Business  Done — (a)  In  General. — 
An  act  which  imposes  a  rate  regulation  upon  corporations  doing  business  over  a 
certain  amount  and  leaving  all  corporations  doing  a  like  business  less  than  that 
amount  free  from  such  regulations  is  unconstitutional  as  denying  the  equal  pro- 
tection of  the  laws.^ 

(b)  Amount  of  Aggregate  Profits. — It  may  sometimes  be,  however,  tj?at  the 
amount  of  the  aggregate  profits  may  be  a  factor  in  considering  the  question  of 
the  reasonableness  of  the  charges,  but  it  is  only  one  factor,  and  is  not  that  which 
finally  determines  the  question  of  reasonableness.**^ 


See,  also,  Dow  v.  Beidelman,  125  U.  S.  680, 
31  L.  Ed.  841. 

88.  Capacity  to  pay  dividends  as  a 
factor. — Covington,  etc.,  Turnpike  Road 
Co.  V.  Sanford,  164  U.  S.  578,  596,  41  L. 
£d.  560. 

If  it  is  alleged  that  the  rates  prescribed 
are  unreasonable  and  unjust  to  the  com- 
pany and  its  stockholders,  that  involves 
an  inquiry  as  to  what  is  reasonable  and 
just  for  the  public.  If  the  establishing  of 
new  lines  of  transportation  should  cause 
a  diminution  in  the  number  of  those  who 
need  to  use  a  turnpike  road,  and,  conse- 
quently, a  diminution  in  the  tolls  collected, 
that  is  not,  in  itself,  a  sufficient  reason 
why  the  corporation,  operating  the  road, 
should  be  allowed  to  maintain  rates  that 
would  be  unjust  to  those  who  must  or 
do  use  its  property.  The  public  cannot 
properly  be  subjected  to  unreasonable 
rates  in  order  simply  that  stockholders 
may  earn  dividends.  Covington,  etc.. 
Turnpike  Road  Co.  v.  Sanford,  164  U.  S. 
578,  596,  41  L.  Ed.  560. 

If  a  corporation  cannot  maintain  such  a 
highway  and  earn  dividends  for  stock- 
holders, it  is  a  misfortune  for  it  and  them 
which  the  constitution  does  not  require 
to  be  remedied  by  imposing  unjust 
burdens  upon  the  public.  Covington,  etc.. 
Turnpike  Road  Co.  v.  Sanford,  164  U.  S. 
678,  597,  41  L.  Ed.  560. 

23.  Valuation  of  property  for  taxation. — 
San  Diego  Land,  etc.,  Co.  v.  Jasper,  189 
U.  S.  439,  443,  47  L.  Ed.  892. 

24.  Classification  based  upon  amount 
of  business  done^ — Cotting  v.  Kansas  City 
Stock  Yards  Co.,  183  U-  S.  79,  109,  46  L. 
Ed.  92. 

Legislation  by  which  one  individual  or 
even  one  set  of  individuals  is  selected 
from  others  doing  the  same  business  in 
the  same  way  and  subjected  to  regulations 
not  cast  upon  them,  the  classification  be- 
ing based  solely  upon  the  volume  of  busi- 


ness done,  is  a  discrimination  forbidden 
by  the  equal  protection  clause  of  the 
constitution.  Cotting  v.  Kansas  C^ty 
Stock  Yards  Co.,  183  U.  S.  79,  109,  118, 
46  L.  Ed.  92. 

The  Kansas  Act  of  March  3,  1897,  which 
undertakes  to  prescribe  the  rates  to  be 
charged  by  all  stock  yards  doing  business 
in  excess  of  a  certain  amount,  those  yards 
receiving  more  than  a  certain  number  of 
cattle  per  day  being  subject  to  the  regula- 
tion, and  those  receiving  less  than  that 
number  being  left  free  from  the  regula- 
tion, was  unconstitutional  as  denying  the 
equal  protection  of  the  laws  of  those  yards 
affected  thereby.  Cotting  v.  Kansas  City 
Stock  Yards  Co.,  183  U.  S-  79,  46  L.  Ed.  98. 

85.  Amount  of  aggregate  profits. — 
Cotting  V.  Kansas  City  Stock  Yards  Co., 
183  U.  S.  79,  97,  46  L.  Ed.  92. 

The  authority  of  the  legislature  to  inter- 
fere by  a  regulation  of  rates  is  not  an 
authority  to  destroy  the  principles  of  these 
decisions,  but  simply  to  enforce  them.  Its 
prescription  of  rates  is  prima  facie  evi- 
dence of  their  reasonableness.  In  other 
words,  it  is  a  legislative  declaration  that 
such  charges  are  reasonable  compensa- 
tion for  the  services  rendered,  but  it  does 
not  follow  therefrom  that  the  legislature 
has  power  to  reduce  any  reasonable 
charges  because  by  reason  of  the  volume 
of  business  done  by  the  party  he  is  making 
more  profit  than  others  in  the  same  or 
other  business.  The  question  is  alwajrs 
not  what  does  he  make  as  the  aggregate 
of  his  profits,  but  what  is  the  value  of  the 
services  which  he  renders  to  the  one  seek- 
ing and  receiving  such  services.  Of 
course,  it  may  sometimes  be,  as  suggested 
in  the  opinion  of  Lord  Chancellor  Sel- 
borne,  that  the  amount  of  the  aggregate 
profits  may  be  a  factor  in  considering  the 
question  of  the  reasonableness  of  the 
charges,  but  it  is  only  one  factor,  and  is 
not    that    which    finally    determines    the 
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(6)  Ride  Where  Private  Business  Is  Merely  Affected  with  Public  Use. — 
Where  one  is  engaged  in  a  private  business  in  which  his  property  is  merely  af- 
fected by  a  public  use,  the  state's  regulations  and  charges  are  to  be  measured  in 
accordance  with  the  question  whether  any  particular  charge  to  an  individual 
dealing  with  him,  is,  considering  the  services  rendered,  a  reasonable  exaction.** 

POLICY  OF  INSURANCE.— See  note  1. 

POLICY  SLIPS.— See  the  titles  Constitutionai.  Law,  vol.  4,  p.  508;  Du« 
Process  of  Law,  vol.  5,  p.  672. 

POLL. — ^As  to  deed  poll,  see  the  titles  De^s,  vol.  5,  p.  250;  EstoppKi*,  voL 
5,  p.  928. 

POLITICAL  FACTS.— As  to  judicial  notice  of,  see  the  title  Judiciai.  No- 
tice, vol.  7,  p.  685. 

POLITICAL  OPINIONS.— As  effecting  qualification  of  juror,  see  the  title 
Jury,  vol.  7,  p.  77L 

POLITICAL  QXTZSTIONS.— See  the  title  Constitutionai.  Law,  vol.  4,  p. 
228. 

POLITICAL  STATUS.— See  Civii.  Status,  vol. -3,  p.  847. 

POLITICAL  OFFENSES.— See  the  title  Extradition,  vol.  6,  p.  218. 

POLLUTION. — See  the  title  Waters  and  Watercourses. 

POLLS.— See  the  title  Ei^ctions,  vol.  5,  p.  726. 


qnestion  of  reasonableness.  Cotting  v. 
Kansas  City  Stock  Yards  Co.,  183  U.  S. 
79,  97,  46  L.  Ed.  92. 

80.    A    difference    in    the    rule    as    to 
property  devoted  to  public  uses  from  that 
in  respect  to  property  used  solely  for  pur- 
poses of  private  gain^  and  which  only  by 
wtne  of  the  conditions  of  its  use  becomes 
sach  as  the  public  has  an  interest  in.^ — 
"The  state's  regulation  and  charges,  where 
one  is  engaged  not  in  rendering  a  strictly 
public   service,  but  in  a  private  business 
in  which  his  property  is  merely  affected 
with   the   public  use,   is   to  be   measured 
not  by  the  aggregate  of  his  profits,  deter- 
mined by  the  volume  of  business,  but  by 
the     question     whether     any     particular 
charge  to  an  individual  dealing  with  him 
is,   considering   the   service   rendered,    an 
unreasonable  exaction;  that  the  question 
is  not   how   much   he   makes   out   of   his 
volume   of  business  but  whether  in  each 
particular    transaction    the    charge    is    an 
unreasonable    exaction    for    the    services 
rendered-      That    he    has    a    right    to    do 
business,  and  to  charge  for  each  separate 
service    that    which    is    reasonable    com- 
pensation  therefor,   and  that  the   legisla- 
ture may  not  deny  him   such   reasonable 
compensation     and     may     not     interfere 
simply   because    out   of   the   multitude   of 
his  transactions  the  amount  of  his  profits 
is  large.    "The  question  is  not  how  much 
he  makes  out  of  his  volume  of  business, 
but  whether  in  each  particular  transaction 
the  charge  is  an  unreasonable  exaction  for 
the  services  rendered.     He  has  a  right  to 
do  business.     He  has  a  right  to  charge 
for  each   separate   service   that   which   is 
reasonable    compensation     therefor,     and 
the  legislature   may   not   deny   him   such 
reasonable    compensation,    and    may    not 


interfere  simply  because  out  of  the  multi- 
tude of  his  transactions  the  amount  of 
his  profits  is  large.  Such  was  the  rule 
of  the  common  law  even  in  respect  to 
those  engaged  in  a  quasi  public  service 
independent  of  legislative  action.  In  any 
action  to  recover  for  an  excessive  charge, 
prior  to  all  legislative  action,  whoever 
knew  of  an  inquiry  as  to  the  amount  of 
the  total  profits  of  the  party  making  the 
charge?"  Cotting  v.  Kansas  City  Stock 
Yards  Co.,  183  U.  S.  79,  95,  46  L.  Ed.  92. 

1.  Policy  of  Insurance^--See  the  title 
INSURANCE,  vol.  7,  p.  66. 

In  Insurance  Co.  v.  Haven,  95  U.  S.  242, 
24  U  Ed.  473,  it  is  said:  "Policies  of  fire 
insurance  are  contracts  whereby  the  in- 
surers undertake  for  a  stipulated  sum  to 
indemnify  the  insured  against  loss  or 
damage  by  fire,  iti  respect  to  the  property 
covered  by  the  policy,  during  the  pre- 
scribed period  of  time,  to  an  amount  not 
exceeding  the  sum  ^ecified  in  the  written 
contract.  Angell,  Fire  and  Life  Insur- 
ance,  43." 

Issuing  a  policy  of  insurance  is  not  a 
transaction  of  commercial  concern.  Paul 
V.  Virginia,  8  Wall.  168,  19  L.  Ed.  357; 
Hooper  v.  California,  155  U.  S.  647,  39 
L.  Ed.  297.  See  the  title  INTERSTATE 
AND  FOREIGN  COMMERCE,  vol.  7, 
p.   293. 

In  Paul  V.  Virginia,  8  Wall.  168,  19  L. 
Ed.  357,  Mr.  Justice  Field  said:  "The 
policies  are  simply  contracts  of  indemnity 
against  loss  by  fire,  entered  into  between 
the  corporations,  and  the  assured,  for  a 
consideration  paid  by  the  latter.  These 
contracts  are  not  articles  of  commerce  in 
any  proper  meaning  of  the  word."  See, 
also,  Hooper  v,  California,  155  U.  S.  647, 
39  L.  Ed.  297. 
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POSSESSION. 


P0L70AMIST.— See  note  1. 

POLYGAMY.— See  the  title  Bigamy  and  Polygamy,  vol.  3,  p.  225. 

PONDS. — See  references  under  Lakes  and  Bonds,  vol.  7,  p.  825. 

POOL.— See  note  2. 

POOLING  AGREEMENTS.^See  the  title  Interstate  and  Foreign  Com- 
MERGE,  vol.  7,  p.  493. 

POOR  AND  POOR  LAWS.— See  the  title  Paupers,  ante,  p.  318,  and  refer- 
ences given. 

PORCELAIN  WARE.— See  note  3. 

PORT.— See  note  4. 

PORTO  RICO.- See  note  5. 

POSITIVE  EVIDENCE.— See  the  title  Evidence,  vol.  5,  p.  1047. 

POSSESSED.— See  note  6. 

POSSESSION.— See  note  7. 


1,  Polygamist. — In  Murphy  v.  Ramsey, 
114  U.  S.  15,  41,  29  L.  Ed.  47,  it  is  said: 
"In  our  opinion,  any  man  is  a  polyganiist 
or  bigamist,  in  the  sense  of  this  section 
of  the  act,  who,  having  previously  mar- 
ried one  wife,  still  living,  and  having  an- 
other at  the  time  when  he  presents  him- 
self to  claim  registration  as  a  voter,  still 
maintains  that  relation  to  a  plurality  of 
wives,  although  from  the  date  of  the  pas- 
sage of  the  act  of  March  22,  1882,  until 
the  day  he  offers  to  register  and  to  vote, 
he  may  not  in  fact  have  cohabited  with 
xnore  than  one  woman."  See,  also.  Can- 
non V.  United  States,  116  U.  S.  55,  72,  29 
L.  Ed.  561. 

S.  Pool. — In  Kilbourn  v.  Thompson,  103 
U.  S.  168,  195,  26  L.  Ed.  377,  it  is  said: 
**The  word  pool  in  the  sense  here  used,  is 
of  modern  date,  and  may  not  be  well  un- 
derstood, but  in  this  case  it  can  mean  no 
more  than  that  certain  individuals  are  en- 
fi^aged  in  dealing  in  real  estate  as  a  com- 
modity of  traffic."  See,  generally,  the 
title  MONOPOLIES  AND  CORPO- 
RATE TRUSTS. 

8.  Porcelain  ware. — See  Arthur  v. 
Jacoby,  103  U.  S.  677,  26  L.  Ed.  454.  And 
see,  generally,  the  title  REVENUE 
LAWS. 

4.  Port  of  entry. — In  Cross  v,  Harrison, 
16  How.  164,  196,  14  L.  Ed.  889,  it  is  said: 
"That  collection  districts  and  ports  of 
entry  are  no  more  than  designated  locali- 
ties within  and  at  which  congress  had  ex- 
tended a  liberty  of  commerce  in  the 
United  States,  and  that  so  much  of  its 
territory  as  was  not  within  any  collection 
district,  must  be  considered  as  having 
been  withheld  from  that  liberty.  It  is 
very  well  understood  to  be  a  party  of  the 
laws  of  nations,  that  each  nation^  may 
designate,  upon  its  own  terms,  the  ports 
and  places  within  its  territory  for  foreign 
commerce,  and  that  any  attempt  to  intro- 
duce foreign  goods  elsewhere,  within  its 
jurisdiction,  is  a  violation  of  its  sov- 
ereignty." Quoted  in  De  Lima  v.  Bid- 
well,  182  U.  S.  1,  45  L.  Ed.  1041.  See, 
generally,  the  title  REVENUE  LAWS. 

Port  of  loading.— See  the  title  MA- 
RINE INSURANCE,  vol.  8,  p.  160. 


5.  Porto  Rico. — See  Huus  v.  New  York, 
etc..  Steamship  Co.,  182  U.  S.  392,  396,  4S 
L.  Ed.  1146.  And  see  the  titles  ALIENS^ 
vol.  1,  pp.  220,  249;  APPEAL  AND  ER- 
ROR, vol.  1,  p.  805;  CONSTITUTIONAL 
LAW,  vol.  4,  p.  97;  COURTS,  vol.  4,  p. 
1126;  REMOVAL  OF  CAUSES;  REVE- 
NUE LAWS;  SHIPS  AND  SHIPPING; 
TERRITORIES.  As  to  right  of  heir  ab 
intestato  under  Porto  Rican  practice,  see 
the  title  EXECUTORS  AND  ADMIN- 
ISTRATORS, vol.  6,  p.  159.  As  to  rule 
with  respect  to  community  property,  see 
the  title  HUSBAND  AND  WIFE,  vol. 
6,  p.  728.  As  to  qualifications  of  grand  and 
petit  jurors  in,  see  the  titles  GRAND 
JURY,  vol.  6,  p.  572;  JURY,  vol.  7,  p. 
764.  As  to  limitation  of  action  on  insur- 
ance policy  under  Porto  Rican  laws,  see 
the  title  INSURANCE,  vol.  7,  p.  207. 

6.  Possessed. — In  Douglass  v.  Lewis, 
131  U.  S.  75,  33  L.  Ed.  53,  it  is  said: 
'*  'Possessed  of  an  irrevocable  possession 
in  fee  simple*  means  'seized  of  an  inde- 
feasible estate  in  fee  simple.'" 

7.  Possession.— See  the  titles  LIMI- 
TATION OF  ACTIONS  AND  AD- 
VERSE POSSESSION,  vol.  7,  p.  934; 
POSSESSION,  WRIT  OF.  As  to  suffi- 
ciency of  possession  as  evidence,  see  the 
title  EVIDENCE,  vol.  5,  p.  1030. 

In  United  States  v.  Arredondo,  6  Pet. 
691,  743,  8  L.  Ed.  547,  it  is  said:  "The 
law  deems  every  man  to  be  in  the  legal 
seisin  and  possession  of  land  to  which  he 
has  a  perfect  and  complete  title;  this 
seisin  and  possession  is  coextensive  with 
his  right,  and  continues  till  he  is  ousted 
thereof  by  an  actual  adverse  possession. 
*  *  *  This  gives  to  the  words  *in 
possession  of  the  lands,'  their  well-settled 
and  fixed  meaning;  possession  does  not 
imply  occupation  or  residence;  had  it 
been  so  intended,  we  must  presume  they 
would  have  been  used.'  By  adopting  words 
of  a  known  legal  import,  the  grantors 
must  be  presumed  to  have  used  them  in 
that  sense,  and  to  have  so  intended  them; 
to  depart  from  this  rule  would  be  to  over- 
turn  established   principles." 

In  Taylor  v.  Mason,  9  Wheat.  325,  351, 
6  L.  Ed.  101,  it  is  said:    "The  change  of 
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POSSESSION,  WRIT  OF. 

CROSS  REFERENCES. 

See  the  titles  Ejectment,  vol.  S,  p.  695;  Equity,  vol.  5,  p.  803;  Judgments 
AND  Decrees,  vol.  7,  p.  544. 

As  to  the  issuance  of  a  writ  of  assistance  to  put  a  purchaser  of  real  property 
in  possession,  see  the  title  Assistance,  Writ  of,  vol.  2,  p.  632.  As  to  power 
of  circuit  court  of  Tennessee  to  award  writ  of  possession,  see  the  title  Courts, 
vol.  4,  p.  897.  As  to  whether  a  purchaser  pendente  lite  is  subject  to  the  opera- 
tion of  a  writ  of  possession,  see  the  title  Lis  Pendens,  vol.  7,  pp.  1051,  1054. 
As  to  mandate  from  supreme  court  to  circuit  court  to  put  purchaser  in  posses- 
sion, see  the  title  Mandate  and  Proceedings  Thereon,  vol.  8,  p.  144.  As  to 
the  necessity  of  the  execution  of  a  writ  of  possession  to  constitute  an  eviction 
under  a  general  warranty,  see  the  title  Vendor  and  Purchaser. 

A  writ  of  possession  is  a  writ  issued  out  of  a  court  of  competent  jurisdiction 
for  the  purpose  of  placing  in  possession  of  real  property,  a  person  rightfully 
entitled  thereto.^  Where  a  court  of  equity  has  jurisdiction  to  entertain  a  bill  for 
the  purpose  of  establishing  the  title  of  a  party  to  real  estate,  and  for  the  re- 
covery of  possession  thereof,  and  the  decree  by  its  legal  effect  and  operation 
entitles  the  party  seeking  relief  to  the  possession  of  the  property,  the  court  may 
enforce  its  decree  by  issuing  a  writ  of  possession  to  place  such  party,  or  his 
privy  in  estate  in  possession.^  Where  a  writ  of  possession,  issued  in  pursuance 
of  a  judgment,  calls  for  the  west  half  of  a  lot,  it  gives  the  officer  executing  the 
writ  no  authority  to  change  the  possession  of  the  east  half  of  such  lot.* 

POSSESSORY  ACTIONS.— See  the  titles  Ejectment,  vol.  5,  p.  695 ;  Real 
Actions;  Trespass. 

POST.— See  note  4. 

POSTAGE  STAMPS.— See  Personai.  Property,  ante,  p.  396.  See,  also,  the 
titles  Larceny,  vol.  7,  p.  845 ;   Postai.  Laws. 

language,  and  the  adoption  of  the  word  184  U.  S.  639,  646,  46  L  Ed.  727.  it  is  said: 
possession,  indicate  very  strongly  that  the  "The  laws  of  Mexico  and  of  the  state  of 
word  was  used  in  its  popular  sense,  to  Sonora  in  respect  of  demasias  treated  ex- 
denote  the  taking  actual  and  corporal  cess  over  rightful  titles  as  subject  to  the 
possession  of  an  estate."  jus   disponendi  of  the  government.     The 

In  The  Davis,  10  Wall.  15,  21,  19  L.  Ed.  possessor  did  not  have  title  to  the  over- 

«75,  it  is  said:     "The   possession  of  the  plus,  but  might  acquire  it  under  the  cir- 

government  can  only  exist  through  some  cumstances  and  in  the  ^yay  provided.     A 

of   its   officers,  using   that  phrase  in   the  possessor  does  not  mean  owner." 

sense  of  any  person  charged  on  behalf  of  1.    Nature  of  writ. — Tyler  v.  Mag^wire, 

the  government  with   the   control   of  the  17  Wall.  253,  21  L.  Ed.  576. 

property  coupled  with  its  actual  posses-  &.    Power  of   court  of  equity  to  issue 

sion.   This,  we  think,  is  a  sufficiently  lib-  writ  of  possession. — Root  v.  Woolworth, 

eral  definition  of  the  possession  of  prop-  160  U.  S.   401,  37  L.   Ed.   1123.     See  the 

erty  by  the   government  to   prevent  any  titles    EQUITY,   vol.    5,   p.    803;    JUDG- 

unseemly  conflict  between  the  court  and  MENTS    AND    DECREES,    vol.    7,    pp. 

the  other  departments  of  the  government,  544,  609. 

and  which  is  consistent  with  the  principle  8.     Woodward    v.    Brown,    13    Pet.    1, 

which  exempts  the  government  from  suit  lo  L.  Ed.  31. 

and   its    possession   from   disturbance   by  4.    Post. — See  DEPOT,  vol.   5,  p.  334; 

virtue  of  judicial  process."    See,  generally,  STATION, 

the  title  UNITED  STATES.  Postoffices   and  post    roads,— See     Ex 

Possession  in  the  sense  of  occupancy,  parte  Jackson,  96  U.  S.  727,  24  L.  Ed.  877; 

—See  Taylor  r.  Mason,  9  Wheat.  352,  6  In  re  Rapier,  143  U.  S.  110,  134,  36  L.  Ed. 

Iv.  Ed.  101.  93.   And  see  the  title  POSTAL  LAWS. 

Possessor. — In  Ainsa  v.  United  States, 
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POSTAL  LAWS. 

BY  WALTER  CARRINGTON. 

I.  Powers  of  the  States  before  the  Union  Was  Formed,  552. 
n.  Power  of  the  Federal  Oovemment  under  the  Oonstitution,  552. 

A.  In  General,  552. 

B.  Power  to  Designate  Post  Routes  and  Postoffices  and  Provide  for  Car- 

riage of  Mail,  553. 

C.  Power  to  Designate  What  Things  Are  Mailable  and  What  Not,  553. 

D.  Power  to  Authorize  Postmaster   General  to  Seize  and  Detain  Let- 

ters, 553. 

E.  Power  to  Prescribe  Weight  and  Form  of  Mail  Matter  and  Postage 

Charges,  554. 

m.  Power  of  Postmaster  General  to  Review  Predecessor's  Decisioii, 

554. 
IV.  Postoffices,  554. 

A.  Establishment,  554. 

B.  Discontinuance,  555. 

V.  Postmasters,  555. 

A.  Appointment,  555. 

B.  Salary,  555. 

C.  Powers,  Duties  and  Liabilities,  558. 

1.  No  Power  to  Contract  in  Respect  to  Mail  Messenger  Service,  558. 

2.  Duty  in  Regard  to  Matter  Deposited  in  the  Postoffice,  558. 

3.  Liability  on  Bond,  558. 

a.  Authority  to  Take  Bonds,  558. 

b.  Rule  of  Liability,  558. 

c.  Time  from  Which  Bond  Takes  Effect,  558. 

d.  Jurisdiction  of  Suits  on  Bonds,  558. 

e.  Time  within  Which  Suit  Must  Be  Brought,  558. 

f.  What  Defenses  Are  Available,   559. 

g.  Amount  Recoverable,  559. 
h.  Evidence,  560. 

(1)  Admissibility,  560. 

(2)  Weight  and  Sufficiency,  561. 

4.  Liability  for  Wrongfully  Withholding  Mail  Matter,  561. 

5.  Liability  for  Negligence,  561. 

D.  Application  of  Payments  Made  by  a  Postmaster,  561. 

VI.   Gompensation  of  Glerks  and  Letter  Carriers,  561. 

A.  Chief  Clerk  of  Postoffice  Department,  561. 

B.  Letter  Carriers,  561. 

Vn.  What  Things  Are  Mailable,  562. 

A.  In  General,  562. 

B.  Things  Prohibited  to  Be  Sent  or  Delivered  by  Mail,  562. 

1.  In  General,  562. 

2.  Obscene  Matter,  562. 

3.  Matter  Pertaining  to  Lotteries  or  Schemes  for  Obtaining  Money 

or  Property  by  False  Pretenses,  562. 

4.  Articles  Dangerous  in  Their  Nature  or  to  Other  Articles  with 

-Which  They  May  Come  in  Contact,  564. 

5.  Dutiable  Articles,  564. 
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viu.   Enforcement    of    Regulations    Excluding    Nonmailable    Matter — 
Right  of  Inspection,  564. 

A.  Distinction  between  Sealed  Matter,  and  Matter  Open  to  Inspection, 

564. 

B.  Methods  of  Enforcement,  564. 

IX.   Postage,  565. 

A.  Classification  and  Rates,  565. 

B.  Contracts  by  the  Government  for  the  Purchase  of  Stamps,  566. 

X.   Withdrawal  of  Letters  after  Mailing,  566. 
XI,   Arrival  and  Departure  of  Mail,  566. 
Xn.   Garriage  of  Mails,  566. 

'  A.  Power  of  Postmaster  General,  566. 

B.  Contracts  for  Carriage,  567. 

1.  Notice  Inviting  Proposals,  567. 

2.  Form  of  Contract,  567. 

3.  Compensation,  567. 

a.  Acceptance  by  Contractor  of  Action  of  Postoffice  Department 

Fixing  Rate,  567. 

b.  Readjustment  of  Compensation,  567. 

c.  Compensation  for  Carriage  over  Subsidized  Railroads,  568. 

d.  Compensation  for  Additional  Service,  569. 

e.  Compensation  for  Increase  of ,  Expedition,  569. 

f.  Deductions  and  Fines,  570. 

g.  Presentation  of  Claim  for  Compensation,  570. 
h.  Estoppel  to  Claim  Compensation,  571. 

i.  Waiver  of  Right  to  Demand  Compensation,  571. 
j.  Action  of   Postmaster  General   Directing  Payment  of  Com- 
pensation Not  Conclusive,  571. 

4.  Power  of  Postmaster  General  to  Change  Schedules  of  Departures 

and  Arrivals,  572. 

5.  Power  of  Postmaster  General  to  Change  Route,  572. 

6.  Power  of  Postmaster  General  to  Discontinue  or  Curtail  Service 

under  Contract,  572. 

7.  Construction  of  Contracts,  572. 

8.  Acquiescence  in  Contractor's  Interpretation  of  Contract,  575. 

9.  Contracts   for  Carriage  over  Extension  beyond  Terminal  of  Es- 

tablished Route,  575. 

10.  Effect  of  Annulment  of  Contract  by  Act  of  Congress,  575. 

11.  Measure  of  Damages  for  Illegally  Refusing  to  Award  Contract, 

575. 

12.  Weight  of  Evidence  in  Suit  on  Bond  Given  to  Secure  Perform- 

ance of  Contract,  576. 

C.  Appropriation  for  Mail  Service  Performed  in  Confederate  States  Prior 

to  War,  576. 

D.  Mandamus  to  Compel  Postmaster  General  to  Credit  Mail  Contractor 

with  Amount  Found  Due  Him,  576. 

E.  Status  of  Person  in  Charge  of  Mail  on  Railroad  Train,  576. 

Xm.  Recovery  of  Money  Illegally  Paid,  577. 
XIV.  Offenses  against  the  Postal  Laws,  578. 

A.  In  General,  578. 

B.  Particular  Offenses,  579. 

1.  Obstructing  or  Retarding  the  Mail,  579. 

2.  Taking,  Secreting,  Opening,  Embezzling  of  Destroying  Mail  Mat- 

ter, 579. 
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a.  Persons  Employed  in  the  Postal  Service,  579. 

(1)  Secreting,  Embezzling  or  Destroying  Mail  Matter,  579. 

(2)  Stealing  an  Article  of  Value  Out  of  a  Letter  or  Other 

Mail  Matter,  580. 

b.  Irrespective  of  Employment  in  the  Postal  Service,  581. 

3.  Embezzlement  of  Money  Order  Funds,  581. 

4.  Larceny  of  Postage  Stamps,  581. 

5.  Selling  or  Disposing  of  Postage  Stamps  Otherwise  than  for  Cash, 

582. 

6.  Attempt  to  Induce  Postmaster  to  Sell  Postage  Stamps  for  Credit, 

582. 

7.  Procuring  and  Assisting  a  Mail  Carrier  to  Rob  the  Mail,  582. 

8.  Unlawful  Use  of  Mail,  582. 

a.  Use  for  Dissemination  of  Obscene  Writings  or  Publications, 

or  Articles  Intended  for  Indecent  or  Immoral  Uses,  582. 

b.  Use  for  Disseminating  Matter  Pertaining  to  Lotteries,  585. 

c.  Use  for  Disseminating  Matter  Pertaining  to  Schemes  to  De- 

fraud or  to  Sell  Counterfeit  Money,  585. 

9.  Transporting  Mailable  Matter  on  a  Post  Route  Otherwise  than  in 

the  Mail,  586. 

CROSS  REFERENCES. 

See  the  titles  Appeal  and  Error,  vol.  2,  p.  1 ;  Bill  of  Particulars,  vol.  3, 
p.  243;  Bridges,  vol.  3,  p.  516;  Carriers,  vol.  3,  p.  556;  Constitutional  Law, 
vol.  4,  p.  1 ;  Contracts,  vol.  4,  p.  552 ;  Courts,  vol.  4,  p.  861 ;  Criminal  Law, 
vol.  5,  p.  43;  Documentary  Evidence,  vol.  5,  p.  431;  Embezzlement,  vol.  5, 
p.  742;  Estoppel,  vol.  5,  p.  913;  Evidence,  vol.  5,  p.  1004;  Fraud  and  Deceit, 
vol.  6,  p.  394;  Impairment  of  Obligation  of  Contracts,  vol.  6,  p.  758;  In- 
terest, vol.  7,  p.  217;  Interstate  and  Foreign  Commerce,  vol.  7,  p.  269;  Juby, 
vol.  7,  p.  748;  Larceny,  vol.  7,  p.  844;  Lotteries,  vol.  7,  p.  1070;  Payment, 
ante,  p.  319;  Principal  and  Surety;  Prize;  Public  Lands;  Public  Officers; 
Railroads;  Revenue  Laws;  Telegraphs  and  Telephones;  Turnpikes  and 
ToLLROADs;  United  States;  Witnesses. 

I.   Powers  of  the  States  before  the  Union  Was  Formed. 

The  states  before  the  Union  was  formed  could  establish  postoffices  and  post 
roads,  and  in  doing  so  could  bring  into  play  the  police  power  in  the  protection  of 
their  citizens  from  the  use  of  the  means  so  provided  for  purposes  supposed  to 
exert  a  demoralizing  influence  upon  the  people.^ 

II.  Power  of  the  Federal  Oovernment  under  the  Constitution. 
A.  In  Oeneral. — Among  the  powers  expressly  given  to  the  national  govern- 
ment is  the  creation  and  management  of  a  postoffice  system  for  the  nation.* 
This  power  is  given  by  article  1,  §  8,  of  the  constitution,  which  provides  that 
congress  shall  have  power  "to  establish  postoffices  and  post  roads."^  The  power 
thus  conferred  embraces  the  regulation  of  the  entire  postal  system  of  the  coun- 
try* and  the  right  to  exercise  all  powers  necessary  to  make  it  effective.*    It  is 


1.  Powers  of  the  states  before  the  Union  being  national  in  its  operation,  it 

was  formed. — In  re  Rapier,  143  U.  S.  110,  be    under    the    protecting    care    of   the 

134,  36  L.  Ed.  93.  national  government.     Pensacola  Tel.  Co. 

%.    Creation  and  management  of  postal  v.  Western  Union  Tel.  Co.,  96  U.  S.  1,  9t 

system  vested  in  national  government. —  24  L-  Ed.  708. 

In   re   Debs,    158    U.   S.   564,   579,   39    L.  4.  What  the  power  embraces.— Ex  parte 

Ed.  1092.  Jackson,  96  U.  S.  727,  24  L.  Ed.  877;  In 

3.    Ware  v.  United  States,  4  Wall.  617,  re  Rapier,  143  U.  S.  110,  133,  36  L.  Ed.  93; 

632,  18  L'  Ed.  389;  In  re  Debs,  158  U.  S.  Public  Clearing  House  v,  Coyne,  194  U. 

664,  579,  39  L.  Ed.  1092.  S.  497,  606,  48  L.  Ed.  1092. 

Reason    for    conferring    power    upon  5,  In  re  Rapier,  143  U.  S.  110,  134, 36  U 

congress. — The    postal    service    is    placed  Ed.  93. 
within   the    power   of   congress,   because, 
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not  confined  to  the  instrumentalities  of  the  postal  service  known  or  in  use  when 
the  constitution  was  adopted,  but  keeps  pace  with  the  progress  of  the  country, 
and  adapts  itself  to  the  new  developments  of  time  and  circumstances.®  As  the 
power  was  intrusted  to  the  general  government  for  the  good  of  the  nation,  it  is 
not  only  the  right,  but  the  duty,  of  congress  to  see  to  it  that  the  transmission  of 
the  mails  is  not  obstructed  or  unnecessarily  encumbered  by  state  legislation^ 

The  United  States  have  a  property  in  the  mails.  They  are  not  mere 
common  carriers,  but  a  government,  performing  a  high  official  duty  in  holding 
and  guarding  its  own  property  as  well  as  that  of  its  citizens  committed  to  its 
care.8 

B.  Power  to  Designate  Post  Routes  and  Postoffices  and  Provide  for 
Carriage  of  Mail. — ^The  power  vested  in  congress  has  been  practically  con- 
strued, since  the  foundation  of  the  government,  to  authorize  not  merely  the 
designation  of  the  routes  over  which  the  mail  shall  be  carried,®  and  the  offices 
where  letters  and  other  documents  shall  be  received  to  be  distributed  or  for- 
warded,^® but  to  embrace  the  carriage  of  the  mail,  and  all  measures  necessary 
to  secure  its  safe  and  speedy  transit,  and  the  prompt  delivery  of  its  contents.^^ 

C.  Power  to  Designate  What  Things  Are  Mailable  and  What  Not. — 
Congress  may  designate  what  may  be  carried  in  the  mails  and  what  excluded.^* 
Such  designation  and  exclusion  must,  however,  be  consistent  with  the  rights  of 
the  people  as  reserved  by  the  constitution.^^.  But  with  this  limitation  in  view,  it 
must  be  left  to  congress  in  the  exercise  of  a  sound  discretion  to  determine  in 
what  manner  it  will  exercise  its  power  to  exclude  objectionable  matter  from  the 
mail." 

D.  Power  to  Authorize  Postmaster  General  to  Seize  and  Detain  Let- 
ters.— It  is  within  the  power  of  congress  to  entrust  the  postmaster  general  with 


e.  Pcnsacola  Tel.  Co.  v.  Western  Union 
Tel.  Co.,  96  U.  S.  1,  24  L.  Ed.  708. 

7.  Pcnsacola  Tel.  Co.  z/.  Western  Union 
Tel.  Co.,  96  U.  S.  1,  9,  24  L.  Ed.  708. 

S.  United  States  have  a  property  in  the 
mails. — Searight  v.  Stokes,  3  How.  151, 
169,  11  L.  Ed.  537;  In  re  Debs,  158  U.  S. 
564,  583,  39  L.  Ed.  1092. 

9.  Designation  of  post  routes. — Ex  parte 
Jackson,  96  U.  S.  727,  732,  24  U  Ed.  877. 

10.  Designation  of  postoffices. — Ex  parte 
Jackson,  96  U.  S.  727,  732,  24  L.  Ed.  877. 

11.  Safe  and  spee<^  carriage  of  mail. — 
Ex  parte  Jackson,  96  U.  S.  727,  732,  24  L. 
Ed.  877. 

A  state  statute,  which  unnecessarily 
interferes  with  the  speedy  and  uninter- 
rupted carriage  of  the  mails,  is  not  a 
reasonable  police  regulation,  but  is  uncon- 
stitutional and  void.  Illinois  Cent.  R.  Co. 
V.  Illinois,  163  U.  S.  142,  155,  41  I<.  Ed.  107. 

Power  to  prevent  interference  with 
transportation. — The  national  government 
under  its  power  over  the  transportation 
of  the  mails  may  prevent  any  unlawful 
and  forcible  interference  therewith,  either 
by  legislation  making  such  interference  a 
criminal  offense,  by  the  use  of  force,  on 
the  part  of  the  executive  authorities  when 
such  transportation  is  obstructed  or  by  the 
exercise  by  the  federal  courts  of  their 
powers  of  prevention  by  the  issuance  of  a 
writ  of  injunction.  In  re  Debs,  158  U.  S. 
564,  581,  582,  39  L.  Ed.  1092. 

In  a  suit  for  such  an  injunction  the 
government  has  such  an  interest  in  the 


subject  matter  as  will  enable  it  to  appear 
as  a  party  plaintiff.  In  re  Debs,  158  U.  S. 
664,  583,  39  L.  Ed.  1092.  See  ante,  *an 
General."  II,  A. 

13.  Power  to  designate  what  things  are 
mailable  and  what  not. — Ex  parte  Jack- 
son, 96  U.  S.  727,  24  L.  Ed.  877;  In  re 
Rapier,  143  U.  S.  110,  133,  36  L.  Ed.  93; 
Public  Clearing  House  v.  Coyne,  194  U. 
S.  497,  507,  48  L.  Ed.  1092;  Burton  v. 
United  States,  202  U.  S.  344,  371,  50  L. 
Ed.  1057. 

13.  Power  must  be  exercised  within  con- 
stitutional limits. — Burton  v.  United  States, 
202  U.  S.  344,  371,  50  L-  Ed.  1057. 

Regulations  cannot  be  enforced  so  as  to 
interfere  with  freedom  of  press. — Regula- 
tions against  transporting  in  the  mail 
printed  matter,  which  is  open  to  examina- 
tion, cannot  be  enforced  so  as  to  inter- 
fere in  any  manner  with  the  freedom  of 
the  press.  Liberty  of  circulating  is 
essential  to  that  freedom.  Ex  parte 
Jackson,  96  U.  S.  727,  24  L.  Ed.  877. 

When,  therefore,  printed  matter  is 
excluded  from  the  mail,  its  transportation 
in  any  other  way  as  merchandise  cannot 
be  forbidden  by  congress.  Ex  parte 
Jackson,  96  U.  S.  727,  24  L.  Ed.  877;  In 
re  Rapier,  143  U.  S.  110,  133,  36  L.  Ed.  93. 

14.  Manner  of  exercising  power  within 
sound  discretion  of  congress. — In  re 
Rapier,  143  U.  S.  110,  134,  36  L.  Ed.  93. 

Congress  may  restrict  the  use  of  the 
postal  system  to  letters,  and  deny  it  to 
periodicals;  it  may  inplude  periodicals,  and 
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the  power  of  seizing  and  detaining  letters  upon  evidence  satisfactory  to  him- 
self.w 

E.  Power  to  Prescribe  Weight  and  Form  of  Mail  Matter  and  Postage 
Charges. — Congress  may  prescribe  the  weight  and  form  of  mail  matter  and 
the  charges  to  which  it  shall  be  subjected.^® 

m.  Power  of  Postmaster  General  to  Review  Predecessor's  Decisions. 

The  right  of  a  postmaster  general  to  review  his  predecessor's  decisions,  ex- 
tends to  mistakes  in  matters  of  fact,  arising  from  errors  in  calculation,  and  to 
cases  of  rejected  claims,  in  which  material  testimony  is  afterwards  discovered 
and  produced.i*^  But  if  a  credit  has  been  given,  or  an  allowance  made,  by  sucli 
predecessor,  and  it  is  alleged  to  be  an  illegal  allowance,  the  judicial  tribunals 
must  be  resorted  to,  to  construe  the  law  under  which  the  allowance  was  made, 
and  to  settle  the  right  between  the  United  States,  and  the  party  to  whom  the 
credit  was  given.^® 

IV.    PostofElces. 

A.  Establishment. — The  postmaster  general  has  the  power  to  estab- 
lish postoffices,^®  and  under  it  he  may  designate  the  places,  that  is,  the  localities, 
at  which  the  mails  are  to  be  received,^®  but  cannot  bind  the  United  States  by 
any  lease  or  purchase  of  a  building  to  be  used  for  the  purposes  of  a  postoffice, 
unless  the  power  to  do  so  is  derived  from  a  statute  which  either  expressly  or  by 
necessary  implication  authorizes  him  to  make  such  lease  or  purchase.*^ 


exclude  books,  it  may  admit  books  to  the 
mails  and  refuse  to  admit  merchandise, 
or  it  may  include  all  of  these  and  fail  to 
embrace  within  its  regulations  telegrams 
or  large  parcels  of  merchandise,  although 
in  most  civilized  countries  of  Europe 
these  are  also  made  a  part  of  the  postal 
service.  Public  Clearing  House  v,  Coyne, 
194  U.  S.  497,  507,  48  L.  Ed.  1092. 

"It  may  also  refuse  to  include  in  its 
mails  such  printed  matter  or  merchandise 
as  may  seem  objectionable  to  it  upon  the 
ground  of  public  policy,  as  dangerous  to 
its  employees  or  injurious  to  other  mail 
matter  carried  in  the  same  packages." 
Public  Clearing  House  v.  Coyne,  194  U.  S. 
497,  507,  48  L.  Ed.  1092.  See  post,  "Articles 
Dangerous  in  Their  Nature  or  to  Other 
Articles  with  Which  They  May  Come  in 
Contact,"  VII,  B,  4. 

Under  its  power  to  classify  mailable 
matter,  applying  different  rates  of  postage 
to  different  articles,  and  prohibiting  some 
altogether,  it  may  also  classify  the 
recipients  of  such  matter,  and  forbid  the 
delivery  of  letters  to  such  persons  or 
corporations  as  in  its  judgment  are  mak- 
ing use  of  the  mails  for  the  purpose  of 
fraud  or  deception  or  the  dissemination 
among  its  citizens  of  information  of  a 
character  calculated  to  debauch  the  public 
morality.  Public  Clearing  House  v.  Coyne, 
194  U.  S.  497,  507,  48  L.  Ed.  1092.  See 
post,  "Things  Prohibited  to  Be  Sent  or 
Delivered  by  Mail,"  VII,  B. 

"It  is  not  necessary  that  congress 
should  have  the  power  to  deal  with  crime 
or  immorality  within  the  states  in  order  to 
maintain  that  it  possesses  the  power  to 
forbid  the  use  of  the  mails  in  aid  of  the 
perpetration  of  crime  or  immorality."  In 
re  Rapier,  143  U.  S.  110,  134,  36  L.  Ed.  93. 

15.     Power    to    authorize    postmaster 


general  to  seize  and  detain  letters. — Public 
Clearing  House  v,  Coyne,  194  U.  S-  497, 
509,  48  L.  Ed.  1092. 

16.  Weis^t  and  form  of  mail  matter  and 
postage  charges.— Ex  parte  Jackson,  96 
U.  S.  727,  732,  24  L.  Ed.  877.  See  post. 
"Classification  and  Rates,"  IX,  A. 

17.  In  what  cases  postmaster  general 
may  review  predecessor's  decisions.— 
United  States  v.  Bank,  15  Pet.  377,  10  L 
Ed.  774. 

18.  United  States  v.  Bank,  15  Pet.  377, 
10  L.  Ed.  774. 

19.  Postmaster  general  has  power  to 
establish  postoffices. — Chase  v.  United 
States,  155  U.  S.  489,  502,  39  L.  Ed.  234; 
Ware  v.  United  States,  4  Wall.  617,  623, 
18  L.  Ed.  389. 

By  the  legislation  of  congress  in  force 
in  1866  the  postmaster  general  had  the 
power  to  establish  postoffices  as  well 
where  the  commissions  of  the  office 
amounted  to  or  exceeded  one  thousand 
dollars  as  where  they  did  not.  Ware  i". 
United  States,  4  Wall.  617,  18  L.  Ed.  389. 

80.  Postmaster  general  may  designate 
places  for  receiving  mails. — Chase  v- 
United  States,  155  U.  S.  489,  502,  39  L. 
Ed.  234. 

"The  policy  of  the  government  from  the 
time  the  general  postoffice  was  established, 
has  been  to  delegate  the  power  to  desig- 
nate the  places  where  the  mails  shall  be 
received  and  delivered  to  the  postmaster 
general."  Ware  v.  United  States,  4  Wall 
617,  632,  18  L.  Ed.  389. 

91.  Postmaster  general  cannot  lease  or 
purchase  building  without  statutory  an- 
thority.— Chase  v.  United  States,  155  U.  S. 
489,  502,  39  L.  Ed.  234. 

"The  general  authority  to  establish 
postoffices  does  not  itself,  or  without 
more,  necessarily  imply  authority  to  biod 
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B.  Discontinuance. — ^Unless  there  is  some  provision  in  the  acts  of  congress 
restraining  its  exercise,  the  power  to  establish  postoffices,  as  interpreted  by  usage 
coeval  with  the  creation  of  the  postoffice  department  and  recognized  in  congres- 
sional legislation,  infers  a  power  to  discontinue  them;^*  and  postmasters  occupy 
their  of&ces  subject  to  the  contingency  that  such  offices  may  be  so  discontinued.^* 
If  the  postmaster  general  exercise  this  power,  the  office  of  postmaster  is  gone. 
There  is  no  longer  a  postmaster  at  the  place.^ 

V.  Postmasters. 

A.  Appointment. — When  Appointment  Is  Complete. — ^The  nomination 
of  a  postmaster  by  the  president,  his  confirmation  by  the  senate,  and  the  signa- 
ture of  the  commission,  and  affixing  to  it  the  seal  of  the  United  States,  are  all 
the  acts  necessary  to  render  the  appointment  complete. ^^  Hence,  the  appoint- 
ment is  not  rendered  invalid  by  the  subsequent  death  of  the  president  before 
the  transmission  of  the  commission  to  the  appointee,  even  though  it  is  neces- 
sary that  the  appointee  should  perform  certain  acts  before  he  can  legally  enter 
upon  the  duties  of  the  office.  2® 

B.  Salary. — Prior  to  1864  postmasters  were  paid  by  a  commission  upon  the 
receipts  of  their  offices.  In  that  year  an  act  was  passed  dividing  postmasters  into 
classes  and  putting  their  compensation  upon  a  salary  basis.^^  By  that  and  sub- 
sequent acts  provision  was  also  made  for  readjusting  postmasters'  salaries  under 
certain  conditions,  and  upon  a  basis  prescribed.^s  If  the  postmaster  general 
fails  to  readjust  a  salary  in  a  case  where  the  statutes  require  it,  he  may  be  con- 


the  United  States  by  a  contract  to  lease 
or  purchase  a  postoffice  building."  Chase 
V.  United  States,  155  U.  S.  489,  502,  39  I<. 
Ed.  234. 

But  an  appropriation  of  money  to  pay 
for  the  rent  of  a  postoffice  building  at  a 
named  place  might  give  authority  to  the 
postmaster  general  to  lease  such  building 
in  that  locality  as  he  deemed  proper  for 
the  service,  always  keeping  within  the 
amount  so  appropriated.  Chase  v.  United 
States,  155  U.  S.  489,  502,  39  L.  Ed.  234. 

General  appropriation  to  pay  for  rent 
of  po'stofficea. — "So  also  the  power  to  lease 
a  building  to  be  used  as  a  postoffice  may 
be  implied  from  a  general  appropriation 
of  money  to  pay  for  rent  of  postoffices  in 
any  particular  fiscal  year  or  vears." 
Chase  v.  United  States,  155  U  S.  489, 
502,   39   L.   Ed.   234. 

Under  the  statutes  in  force  on  May  1, 
1870,  the  postmaster  general  had  no  au- 
thority to  enter  into  a  written  contract 
of  lease,  for  a  term  of  years,  of  a  part  of 
a  building,  to  be  used  for  the  purposes  of 
a  local  postoffice.  Chase  v.  United  States, 
155  U.  S.  489,  500,  39  L.  Ed.  234. 

tt.  Power  to  establish  postoffices  infers 
power  to  discontinue  them. — Ware  v. 
United  States,  4  Wall.  617,  18  L.  Ed.  389. 

as.  Postmasters  occupy  dieir  offices  sub- 
ject to  contingency  of  discontinuance. — 
Ware  v.  United  States,  4  Wall.  617,  18  L. 
Ed.  389. 

Possessing  thus  the  power  to  discon- 
tinue postoffices,  the  postmaster  general 
may  exercise  the  power,  notwithstanding 
that  the  postmasters  have  been  appointed 
by  the  president,  by  and  with  the  advice 
and  consent  of  the  senate,  and  under  a 
statute   which   enacts   that  the   appointee 


shall  hold  his  office  for  the  term  of  four 
years  unless  sooner  removed  by  the 
president.  Ware  v.  United  States,  4  Wall. 
617,  18  L.  Ed.  389. 

A  postmaster  cannot  recover  damages 
against  the  United  States  because  of  the 
lawful  discontinuance  of  a  postoffice. 
Ware  v.  United  States,  4  Wall.  617,  18  L. 
Ed.  389. 

24.  Discontinuance  of  postoffice  abolishes 
office  of  postmaster. — Ware  v.  United 
States,  4  Wall.  617,  18  L.  Ed.  389. 

25.  Acts  necessary  to  render  appoint- 
ment complete. — United  States  v.  Le 
Baron,  19  How.  73,  15  L.  Ed.  525. 

26.  Appointment  not  rendered  invalid 
by  death  of  president  before  transmission 
of  commission. — United  States  v.  Le 
Baron,  19  How.  73,  15  L.  Ed.  525. 

27.  Postmaster  classified  and  compensa- 
tion put  on  salary  basis. — By  this  statute, 
act  of  July  1,  1864  (13  Stat,  at  L.  335), 
postmasters  were  divided  into  five  classes 
and  paid  by  a  salary  gauged  by  their 
compensation  for  the  two  consecutive 
years  preceding  the  act.  United  States  v. 
Verdier,  164  U  S.  213,  215,  41  L.  Ed.  407; 
McLean  v.  Vilas,  124  U.  S.  86,  89,  31  L. 
Ed.  329. 

The  classification  was  determined  by 
the  postmaster  general  upon  the  basis  of 
the  commissions  previously  paid  to  them, 
and  the  exact  amount  of  their  salaries 
fixed  within  a  certain  limitation  provided 
by  the  act  for  each  class.  United  States 
V,  Verdier,  164  U.  S.  213,  215,  41  L.  Ed. 
407;  McLean  v.  Vilas,  124  U.  S.  86,  31  L. 
Ed.  329. 

28.  Readjustment  of  salaries.— Under 
§  2  of  the  act  of  July  1,  1864,  13  Stat,  at 
L.  335,  provision  was  made  for  the  review 
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strained  by  a  mandamus.^®  But  the  courts  cannot  perform  the  duty  for  him  or 
treat  it  as  performed  when  it  has  been  neglected.  There  is,  therefore,  no  legal 
liability  against  the  United  States  for  the  amount  claimed  by  a  postmaster  for 
increased  salary,  until  the  postmaster  general  has  readjusted  his  salary  in  accord- 
ance with  the  statutes.^^  If  the  postmaster  general  neglects  his  duty  in  failing 
to  readjust  the  salary  of  a  postmaster,  the  postmaster  cannot  recover  interest  on 
the  amount  allowed  him  before  its  liquidation,  as  the  government  is  not  affected 
by  the  laches  of  its  officers^i'  It  is  competent  for  congress  to  provide  that  any 


and  readjustment  of  a  postmaster's  salary 
by  the  postmaster  general,  once  in  two 
years,  upon  the  basis  upon  which  the 
salary  was  originally  fixed;  but  such 
change  did  not  take  effect  until  the  first 
day  of  the  quarter  next  following  the  order 
for  the  same.  United  States  v.  Verdier, 
164  U.  S.  213,  215,  41  L.  Ed.  407;  McLean 
V.  Vilas,  124  U.  S,  86,  91,  31  L.  Ed.  329. 

This  section  was  amended  by  the  act 
of  July  12,  1866  (14  Stat,  at  L.  59,  60),  by 
adding  a  proviso  that  when  the  quarterly 
returns  of  any  postmaster  showed  that  the 
salary  allowed  was  10  per  cent  less  than 
it  would  have  been  on  a  basis  of  com- 
missions, the  postmaster  general  should 
review  and  readjust  under  the  provisions 
of  the  prior  act.  United  States  v.  Verdier, 
164  U.  S.  213,  215,  41  L.  Ed.  407;  McLean 
V,  Vilas,  124  U.  S.  86,  92,  31  L.  Ed.  329. 

By  this  act  the  postmaster  general  was 
not  authorized  to  readjust  an  existing 
salary  unless  the  quarterly  returns  made 
showed  cause  for  it.  United  States  v. 
Verdier,  164  U.  S.  213,  219,  41  L.  Ed.  407; 
United  States  v,  McLean,  95  U.  S.  750, 
753,  24  L.  Ed.  579. 

The  ^cts  of  1864  and  1866  were  both 
prospective  in  their  operation.  United 
States  r.  Verdier,  164  U.  S.  213,  216,  41 
L.  Ed.  407;  United  States  z/.  McLean,  95 
U.  S.  750,  24  L.  Ed.  579.      , 

By  the  act  of  March  3,  1883  (22  Stat, 
at  L.  487),  the  postmaster  general  was  au- 
thorized and  directed  to  readjust  the 
salaries  of  postmasters  whose  salaries  had 
not  theretofore  been  readjusted  under  the 
act  of  1866,  who  had  made  sworn  returns 
of  their  receipts  and  business  for  readjust- 
ment of  salary  to  the  department,  or  who 
had  made  quarterly  returns  in  conformity 
to  the  then  existing  laws  and  regulations, 
showing  that  the  salary  allowed  was  10 
per  cent  less  than  it  would  have  been 
upon  the  basis  of  commissions,  such  read- 
justment to  be  made  in  accordance  with 
the  act  of  1866,  and  to  date  from  the 
beginning  of  the  quarter  succeeding  that 
in  which  such  sworn  returns  of  receipts 
and  business,  or  quarterly  returns,  were 
made.  United  States  v,  Verdier,  164  U. 
S.  213,  216,  41  L.  Ed.  407;  McLean  v. 
Vilas,  124  U.  S.  86,  92,  31  L.  Ed.  329. 

When  application  is  made  to  the  post- 
master general  for  a  readjustment  of  the 
salary  of  a  postmaster,  it  is  his  duty,  under 
the  acts  of  congress  of  March  3,  1883, 
ch.  119,  22  Stat.  487,  and  August  4,  1886, 


24  Stat.  256,  307,  §  8,  to  compare  the 
salary  which  the  petitioner  received  in 
the  preceding  biennial  period  with  what 
he  would  have  received  in  commissions 
on  the  receipts  of  his  office,  under  the 
statute  of  1854,  10  Stat.  298,  during  the 
same  term;  and  if  on  such  comparison  it 
should  appear  that  the  salary  thus  allowed 
was  ten  per  centum  less  than  such  com- 
missions, then  to  readjust  the  salary,  the 
readjustment  to  date  from  the  immedi- 
ately succeeding  quarter.  Such  readjust- 
ment cannot  apply  to  the  biennial  period 
for  which  quarterly  returns  were  made. 
United  States  v.  Ewing,  184  U.  S.  140,  145, 
46  L.  Ed.  471. 

The  preceding  statutes  do  not  require  a 
readjustment  of  the  salaries  of  post- 
masters oftener  than  once  in  two  years, 
as  a  legal  duty  or  obligation  upon  the 
part  of  the  postmaster  general.  McLean 
V.  Vilas,  124  U.  S.  86,  94,  31  L.  Ed.  329; 
United  States  v.  Verdier,  164  U.  S.  213, 
220,  41  L.  Ed.  407. 

But  that  officer  is  authorized,  within 
his  discretion,  to  make  readjustments  in 
special  cases,  upon  satisfactory  repre- 
sentations. McLean  v.  Vilas,  124  U.  S. 
86,  94,  31  L.  Ed.  329. 

No  readjustment  can  be  made,  however, 
unless  there  have  been  quarterly  returns 
for  the  two  years  preceding  on  which  it 
can  be  based.  McLean  v.  Vilas,  124  U. 
S.  86,  88,  31  L.  Ed.  329. 

When  in  compliance  with  the  statutes 
the  postmaster  general  has  readjusted  the 
salary  of  a  postmaster,  such  readjustment 
establishes  the  amount  of  his  salary 
prospectively  for  two  years.  McLean  v. 
Vilas,  124  U.  S.  86,  31  L.  Ed.  329. 

Under  the  act  of  March  3,  1883,  no 
readjustment  can  be  made  except  upon  the 
application  of  the  postmaster.  United 
States  V.  Verdier,  164  U.  S.  213,  217,  41 
L.  Ed.  407. 

29.  Mandamus  to  compel  readjustment 
of  salary. — United  States  v.  Verdier,  164 
U.  S.  213,  220,  41  L.  Ed.  407;  United 
States  V,  McLean,  95  U.  S,  750,  753,  24 
L.  Ed.  579.  See,  also,  McLean  v.  Vilas, 
124  U.  S.  86,  87,  31  L-  Ed.  329.  See  the 
title  MANDAMUS,  vol.  8,  p.  1. 

SO.  Readjustment  essential  prerequisite 
to  liability  for  increased  salary. — ^United 
States  V.  Verdier,  164  U.  S.  213,  220,  41 
L.  Ed.  407;  United  States  v.  McLean,  95 
U.  S.  750,  753,  24  L-  Ed.  579;  McLean  r. 
Vilas,  124  U.  S.  86,  87,  31  L.  Ed.  329. 

ai.     Interest    not    recoveFsble. — United 
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sums  ascertained  to  be  due  to  claimants  under  statutes  providing  for  the  read- 
justment of  salaries  of  postmasters,  shall  be  paid  directly  to  such  claimants.^* 
Where  a  postmaster  of  the  fourth  class  is  assigned  by  the  postmaster  general  to 
the  third  class  and  his  salary  increased,  he  is  entitled  to  the  increased  salary  from 
the  date  of  such  increase  though  he  is  not  commissioned  by  the  president  a 
third  class  postmaster  until  later.^s 

Increased  Compensation  by  Reason  of  Presence  of  Military  or  Naval 
Force. — Under  a  statute  passed  during  the  Civil  War,  whenever  by  reason  of 
the  presence  of  a  military  or  naval  force  near  a  postoffice,  unusual  business  ac- 
crued thereat,  the  postmaster  general  was  required  to  make  a  special  order  al- 
lowing proportionately  reasonable  compensation  to  the  postmaster,  and  for  cler- 
ical services.3* 

Effect  of  Suspension  from  Office. — ^A  deputy  postmaster  who  was  sus- 
pended from  office  by  the  president  under  the  power  conferred  by  the  act  of 
April  5,  1869,**  was  not  entitled  to  pay  during  the  period  of  his  suspension, 
and  until  he  again  took  up  the  performance  of  the  duties  of  the  office.*® 


States  V.  Verdier,  164  U.  S.  213,  220,  41 
Lw  Ed.  407. 

82.  Congress  may  provide  for  direct 
payment  to  claimants  under  readjustment 

statutes.— Spalding  v,  Vilas,  161  U.  S>  483, 
490,  40  L.  Ed.  780. 

If  such  legislation  work  injury  to  an 
attorney  employed  by  such  claimants  in 
that  it  gives  his  clients  an  opportunity  to 
evade,  for  a  time,  the  payment  of  what 
they  may  have  agreed  to  allow  him,  it  is 
an  injury  from  which  no  cause  of  action 
can  arise.  Spalding  v.  Vilas,  161  U.  S.  483, 
490,  40  L.  Ed.  780. 

It  results  that  the  postmaster  general 
not  only  has  the  right,  but  it  is  his  duty, 
to  cause  all  checks  or  warrants,  issued 
under  the  authority  of  such  statutes,  to 
be  sent  directly  to  the  claimants;  and  if 
not  strictly  his  duty,  it  is  his  right  to  call" 
the  attention  of  claimants  to  the  pro- 
visions of  such  statutes.  Spalding  v. 
Vilas,  161  U.  S.  483,  491,  40  L-  Ed.  780. 

Nor  does  the  postmaster  general  ex- 
ceed his  authority  in  such  a  case  when  he 
informs  claimants  that  congress  requires 
checks  or  warrants  to  be  sent  to  them 
"because  no  attorney's  services  are  neces- 
sary to  the  presentation  of  the  claim  be- 
fore the  department,  and  congress  desires 
all  the  proceeds  to  reach  the  person  really 
entitled  thereto;"  and  that  "after  a  claim 
of  this  character  is  filed  in  the  department, 
its  examination  and  the  readjustment  of 
salary,  if  found  proper,  are  made  directly 
from  the  books  and  papers  in  the  depart- 
ment by  its  officers,  and  without  further 
evidence."  Spalding  v,  Vilas,  161  U.  S. 
483,  491,  40  L.  Ed.  780. 

Nor  does  the  postmaster  general  ex- 
ceed his  authority  when  he  informs  claim-  • 
ants  that  they  are  under  no  legal  obliga- 
tion to  respect  any  transfer,  assignment, 
or  power  of  attorney,  which  §  3477  of  the 
Revised  Statutes  declares  to  be  null  and 
void.  Spalding  v,  Vilas,  161  U.  S.  483, 
492,  40  L.  Ed.  780. 

The  postmaster  general  cannot  be  held 
liable  to  a  civil  suit  for  damages  alleged 


to  have  resulted  to  the  attorney  of  claim- 
ants from  such  communications  by  reason 
of  any  personal  motive  that  may  be 
alleged  to  have  prompted  his  action;  for 
personal  motives  cannot  be  imputed  to 
duly-authorized  official  conduct.  Spalding 
V.  Vilas,  161  U.  S.  483,  488,  498,  40  I<. 
Ed.  780. 

33.  A  postmaster  of  the  fourth  class 
was  assigned  by  the  postmaster  general 
to  the  third  class  and  his  salary  was  in- 
creased to  a  certain  amount.  He  was  not 
commissioned  by  the  president  a  third 
class  postmaster  until  later,  and  by  an 
order  of  the  sixth  auditor  he  was  not 
allowed  to  enjoy  the  benefits  of  the  in- 
creased salary  until  he  was  so  commis- 
sioned. It  was  held  that  the  postmaster 
became  entitled  to  the  increased  salary 
from  the  date  of  such  increase;  that  the 
commission  by  the  president  had  nothing 
to  do  with  the  salary  attached  to  the 
office;  and  that  such  salary  was  not 
affected  by  the  order  of  the  sixth  auditor. 
United  States  v,  Wilson,  144  U.  S.  24,  27, 
36  L.  Ed.  332. 

84.  Increased  compensation  by  reason 
of  presence  of  military  or  naval  force. — 
Act  of  March  3,  1863  (12  Stat,  at  L.  702), 
§  5;  United  States  v.  Wright,  11  Wall.  648, 
20  L.  Ed.  188. 

The  postmaster  general  is  the  sole 
judge  to  determine  not  only  whether  the 
exigencies  in  the  case  provided  for  by  the 
act  have  arisen,  but  also,  in  case  that  he 
decides  that  they  have,  to  determine  the 
manner  and  extent  of  the  allowance  to  be 
made.  It  is  not  competent  for  a  court 
or  jury  to  revise  his  decision.  United 
States  V,  Wright,  11  Wall.  648,  20  L. 
Ed.  188. 

36.   16  Stat.  6. 

36.  Effect  of  suspension  from  office. — 
Embry  v.  United  States,  100  U.  S.  680, 
685,  25  L.  Ed.  772. 

April  20,  1867,  the  president  duly  com- 
missioned A.  as  deputy  postmaster  at 
Nashville,  Tenn.,  for  the  term  of  four 
years,    "subject    to    the    conditions    pre- 
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0.  Powers,  Duties  and  Liabilities — 1.  No  Power  to  Contract  in  Re- 
spect TO  Maii,  Messenger  Service.— A  postmaster,  in  the  absence  of  special 
authority,  has  no  power  to  contract  in  respect  to  the  mail  messenger  service,  and 
cannot  bind  the  government  by  his  knowledge  or  acts  in  respect  thereto.^*'^ 

2.  Duty  in  Regard  to  Matter  Deposited  in  the  Postoffice. — Wlien  let- 
ters are  placed  in  a  postoffice  they  are  within  the  legal  custody  of  the  officers  of 
the  government,  and  it  is  the  duty  of  postmasters  to  deliver  them  to  the  persons 
to  whom  they  are  addressed.^®  A  postmaster  is  bound  to  exercise  due  diligence, 
and  nothing  more,  in  the  care  of  matter  deposited  in  the  postoffice.  He  is  not 
liable  for  a  loss  happening  without  his  fault  or  negligence.^® 

3.  Liability  on  Bond — a.  Authority  to  Take  Bonds, — Under  the  acts  of  con- 
gress relating  to  the  postoffice  department,  in  force  in  1827,  the  postmaster  gen- 
eral had  authority  to  take  bonds  from  deputy  postmasters,  to  secure  the  payment 
of  money  due  to  the  general  postoffice.*® 

b.  Rule  of  Liability. — In  an  action  on  the  official  bond  of  a  postmaster  the 
right  of  the  government  does  not  rest  on  the  implied  contract  of  bailment,  but 
on  the  Express  contract  found  in  the  bond,  to  pay  over  the  funds  in  his  cus- 
tody.*^ The  only  exceptions  to  this  rule  of  liability  are  found  in  the  acts  of 
congress  of  April  29th,  1864,  and  March  3d,  1865.*^ 

c.  Time  from  Which  Bond  Takes  Effect, — ^The  bond  of  a  postmaster  takes 
effect  and  speaks  from  the  time  that  it  reaches  the  postmaster  general  and  is 
accepted  by  him,  and  not  from  the  day  of  its  date,  or  from  the  time  when  it  is 
deposited  in  the  postoffice  to  be  sent  forward.*^ 

d.  Jurisdiction  of  Suits  on  Bonds. — The  federal  circuit  courts  had  jurisdic- 
tion, under  the  federal  constitution,  and  the  acts  of  April  30th,  1810,  ch.  262,  § 
29,  and  of  March  3d,  1815,  ch.  782,  §  4,  of  suits  brought  in  the  name  of  thf 
postmaster  general,  on  the  bonds  of  deputy  postmasters.** 

e.  Time  imthin  Which  Suit  Must  Be  Brought. — Statutes  prescribing  the  time 
within  which  suits  upon  postmasters'  bonds  must  be  brought  have  received  the 
interpretation  of  the  supreme  court.**^ 


scribed  by  law,"  and  May  6,  1869,  under 
the  act  of  April  6,  1869  (16  Stat  6),  . 
signed  an  order  suspending  him  from 
office  until  the  end  of  the  next  session  of 
the  senate,  and  designating  B.  to  perform 
the  duties  of  that  office.  A.  delivered  the 
office  to  B.  May  27,  1869.  The  nomina- 
tion of  B.  was  sent  to  the  senate  at  its 
next  session,  which  terminated  July  15, 
1870,  and  on  that  date  it  was  rejected. 
Pursuant  to  instructions  from  the  post- 
office  department,  A.  took  possession  of 
said  office  July  25,  1870.  B.,  when  holding 
the  office,  received  the  salary.  A.  brought 
suit  therefor  against  the  United  States. 
It  was  held,  that  he  was  not  entitled  to 
recover.  Embry  v.  United  States,  100  U. 
S.  680,  25  L.  Ed.  772. 

37.  No  power  to  contract  in  respect  to 
mail  messenger  service. — Slavens  v.  United 
States,  196  U.  S.  229,  238,  49  L.  Ed.  457. 

88.  Duty  to  deliver  letters  to  persons  to 
whom  addressed. — McDonald  v.  Chemical 
Nat.  Bank,  174  U.  S.  610,  620,  43  L. 
Ed.  1106. 

89.  Only  due  diligence  req^li^ed  in  care 
of  mail  matter.— United  Slates  v,  Thomas, 
15  Wall.  337,  343,  21  L.  Ed.  89.  As  to 
liability  of  a  postmaster  for  negligence, 
see  post,  "Liability  for  Negligence," 
V,  C,  5. 


40.  Authority  of  postmaster  general 
under  acts  in  force  in  1887. — Postmaster- 
General  V.  Eariy,  12  Wheat.  136,  150,  6  L 
Ed.  577. 

41.  Liability  rests  on  express  contract 
found  in  bond. — United  States  v,  Keehler, 
9  Wall.  83,  88,  19  L-  Ed.  574. 

48.  Exceptions  to  rule.— United  States 
V.  Keehler,  9  Wall.  83,  88,  19  L.  Ed.  574. 

The  act  of  April  29,  1864,  provided  thac 
in  all  cases  where  loyal  postmasters  were 
robbed  by  Confederate  forces  or  rebel 
guerillas,  without  fault  or  neglect  on  their 
part,  the  postmaster  general  might  credit 
them  in  settlement  with  the  amount  lost 
by  the  robbery,  and  if  the  officer  had  set- 
tled and  paid  the  amount  before  the  law 
was  passed,  that  it  should  be  paid  back  to 
him.  And  by  the  act  of  March  3d,  1865, 
the  relief  was  extended  to  losses  by  any 
armed  force  whatever,  either  by  robbery 
or  burning.  United  States  v.  Keehler,  9 
.  Wall.  83,  88,  19  L.  Ed.  574. 

48.  Time  from  which  bond  takes  effect 
— United  States  v.  Le  Baron,  19  How.  73, 
15  L.  Ed.  525. 

44.  Jurisdiction  of  suits  on  bonds.— Post- 
master-General V.  Early,  12  Wheat.  136,  • 
L.  Ed.  577;  Dox  v,  Postmaster-General,! 
Pet.  318,  323,  7  L.  Ed.  160. 

45.  The  act  of  March  8,  1885  (4  Stat,  at 
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f.  What  Defenses  Are  Available, — The  claim  of  the  United  States  upon  the 
official  bond  of  a  postmaster,  and  upon  all  parties  thereto,  is  not  released  by  the 
laches  of  the  postmaster  general,-*®  nor  is  it  a  defense  in  a  suit  against  the 
sureties  on  such  a  bond,  that  the  government,  through  their  agent,  the  auditor  of 
the  treasury  of  the  postoffice  department,  had  notice  of  the  defalcation  and  em- 
bezzlement of  funds  by  the  postmaster,  and  yet  permitted  him  to  remain  in  of- 
fice, whereby  he  was  enabled  to  commit  the  default  and  embezzlement,  as  to 
which  such  defense  is  attempted  to  be  interposed.**^  The  voluntary  payment  by 
a  postmaster,  of  money  held  by  him  for  the  government,  to  a  creditor  of  the 
-United  States,  cannot  be  set  up  by  him  or  his  sureties  as  a  defense  in  a  suit  on 
his  bond.*®  In  order  to  discharge  the  sureties  on  a  postmaster's  bond  by  giving 
time,  the  time  which  is  given  must  operate  upon  the  instrument  which  the  sure- 
ties have  signed.*® 

g-  AmoufU  Recoverable, — In  an  action  on  a  postmaster's  bond,  the  method  of 
computing  damages  under  a  statute  which  imposes  a  forfeiture  on  the  postmaster 
for  neglecting  to  render  his  account  within  the  time,  and  in  the  form  and  manner 
prescribed  by  law,  is  to  be  determined  by  an  interpretation  of  the  terms  of  the 
statute.5^  A  postmaster  is  chargeable  with  interest  on  a  judgment  obtained  in 
a  suit  on  his  bond,  for  a  balance  due  on  his  accounts,  and  his  administrator  can- 


L.  102),  which  exonerates  the  sureties  of 
a  postmaster  if  balances  on  his  account  are 
not  sued  for  within  two  years  after  they 
occur,  does  not  apply  where  by  the  mode 
of  keeping  the  account,  the  balance  due 
from  the  postmaster  is  thrown  upon  the 
last  quarter  of  his  terip  of  office,  which  is 
within  the  period  limited.  Jones  v.  United 
States,  7  How.  681,  12  L.  Ed.  870. 

The  act  of  congress  for  regulating  the 
postoffice  department,  in  force  in  ISltt^  did 
not,  in  terms,  discharge  the  obligors  in  the 
official  bond  of  a  deputy  postmaster,  from 
the  direct  claim  of  the  United  States  upon 
them,  on  the  failure  of  the  postmaster 
general  to  commence  a  suit  against  the  de- 
faulting postmaster,  within  the  time  pre- 
scribed by  law;  their  liability,  therefore, 
continued;  the  responsibility  of  the  post- 
master general  was  superadded  to,  not  sub- 
stituted for,  that  of  the  obligors.  Dox  v, 
Postmaster-General,  i  Pet.  318,  7  L.  Ed. 
160. 

4A>  Liability  not  released  by  laches  of 
postmaster  generaL— Dox  v.  Postmaster- 
General,  1  Pet.  318,  7  L.  Ed.  160. 

47.  That  government  had  notice  of  em- 
bezzlement by  postmaster,  no  defense. — 
Jones  V.  United  States,  18  Wall.  662,  21  L. 
Ed.  867. 

48.  Volmitary  payment  by  postmaster  to 
creditor  of  United  States,  no  defense. — 
United  States  v.  Keehler,  9  Wall.  83,  19  L. 
Ed.  574. 

A  postmaster  cannot  defend  against  a 
suit  on  his  official  bond  by  proving  that  he 
paid  money  due  the  United  States  to  one 
of  its  creditors,  under  an  order  of  the 
Confederate  authorities,  where  he  shows 
no  force  or  physical  coercion  which  com- 
pelled obedience  to  such  order.  United 
States  V,  Keehler,  9  Wall.  83,  19  ly.  Ed.  574. 

48.  When  giving  time  will  discharge 
sureties. — United  States  v,  Hodge,  6  How. 
279,  12  L.  Ed.  437. 


Therefore  where  a  mortgage  was  given 
by  a  postmaster  to  secure  the  postoffice 
department,  payment  under  which  could 
.not  be  enforced  until  after  the  lapse  of  six 
months  from  its  date,  it  was  held  that  its 
acceptance  by  the  government  did  not  re- 
lease the  sureties  upon  the  postmaster's 
bond.  The  mortgage  was  only  a  collateral 
security  which  was  beneficial  to  the  sure- 
ties. United  States  v.  Hodge,  6  How.  279, 
12  L.  Ed.  437. 

Generally,  as  to  when  giving  time  to  the 
principal  in  a  bond  will  discharge  the  sure- 
ties,   see    the    title    PRINCIPAL    AND 

surety; 

IK).  Computing  damages  under  statute 
imposing  forfeiture  for  neglect  to  render 
account  as  required  by  law. — By  the  act  of 

March  3,  1825  (4  Stat,  at  L.,  112),  congress 
declared  that  if  any  postmaster  shall  neg- 
lect to  render  his  account  for  one  month 
after  the  time,  and  in  the  form  and  man- 
ner, prescribed  by  law,  and  by  the  post- 
master general's  instructions  conformable 
therewith,  he  shall  forfeit  double  the  value 
of  the  postage  which  shall  have  arisen  at 
the  same  office  in  any  equal  portion  of 
time,  previous  or  subsequent  thereto;  or 
in  case  no  account  shall  have  been 
rendered  at  the  time  of  the  trial  of  such 
case,  then  such  sum  as  the  court  and  jury 
shall  estimate  as  equivalent  thereto. 
Where,  at  the  time  of  the  trial  of  a  suit 
by  the  United  States  against  a  postmaster 
and  his  surety,  there  was  no  return  for 
an  entire  quarter  and  a  fraction  of  the 
ensuing  quarter,  the  proper  mode  of  com- 
puting damages  was  to  go  back  to  a 
quarter  for  which  there  was  a  return, 
calculate  from  it  the  amount  due  for  the 
deficient  quarter  and  deficient  fraction 
taken  together,  and  then  double  the  sum 
arrived  at  by  this  calculation.  The  frac- 
tion \b  included,  because  the  obligation  to 
make  a  return  is  as  binding  upon  a  post- 
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not  set  off  against  it  interest  on  an  amount  found  to  be  due  his  estate  on  a  read- 
justment of  his  salary  made  after  his  death.'^i 

Set-Offs. — In  an  action  on  a  postmaster's  bond,  the  postmaster  cannot  set 
off  as  a  credit  a  claim  for  damages  against  the  United  States  unless  it  appears 
affirmatively  that  such  claim  had  been  presented  to  the  auditcw  of  the  postoffice 
department,  and  had  been  by  him  disallowed  in  whole  or  in  part,  or  that  the  post- 
master had  been  prevented  from  so  presenting  it  by  some  unavoidable  acci- 
dent.'2  Where  in  paying  money  to  a  mail  contractor  a  postmaster  violated  his 
official  duty  and  the  instructions  of  the  postmaster  general  and  neglected  to  in- 
form the  postoffice  department  of  such  payment  until  after  a  final  settlement  of 
the  accounts  of  the  contractor  had  been  made,  in  which  settlement  the  contractor 
was  not  charged  with  the-  amount  of  such  payment,  it  is  not  proper  to  allow  a 
credit  for  such  payment  in  a  suit  on  the  postmaster's  bond.*^* 

h.  Evidence— {\)  AdftUssibility. — Of  Treasury  Transcripts. — See  the  title 
Documentary  Evidence,  vol  5,  p.  439. 


master  who  leaves  office  in  the  middle  of 
a  quarter,  as  if  he  remained  in  office  until 
the  end  of  the  quarter.  United  States  v. 
Roberts,  9  How.  601,  13  L.  Ed.  234. 

ffl.  Interest  on  judgment. — United 
States  V,  Verdier.  164  U.  S.  213,  41  L. 
Ed.  407. 

Upon  the  termination  of  his  services 
as  postmaster,  V.  was  found,  upon  the 
face  of  his  accounts,  to  be  indebted  to  the 
government.  Suit  was  brought  against 
him  upon  his  bond,  and  the  action  re- 
sulted in  a  judgment  against  him,  rendered 
in  1871,  for  a  certain  sum.  By  the  act  of 
March  3,  1883,  c.  119,  22  Stat.  487,  the 
postmaster  general  was  authorized  and 
directed  to  readjust  the  salaries  of  post- 
masters, whose  salaries  had  not  there- 
tofore been  readjusted  under  the  act  of 
1866,  such  readjustment  to  be  made  in 
accordance  with  the  act  of  1866.  Pur- 
suant to  this  statute  application  was  made 
by  the  administrator  of  V.  for  a  review 
and  readjustment  of  his  salary  as  post- 
master, and  on  December  23,  1885,  his 
salary  was  readjusted,  and  a  certain  sum 
found  to  be  due  his  estate.  On  August  4, 
1886,  an  act  was  passed  by  congress,  c. 
903,  24  Stat.  256,  307,  appropriating  a  sum 
of  money  to  pay  this  and  similar  allow- 
ances. When  V.'s  account  was  audited  he 
was  charged  with  the  judgment  and  inter- 
est thereon,  to  August  4,  1886  (the  date 
of  the  appropriation).  It  was  held  that 
it  was  proper  that  he  be  charged  with 
interest  upon  the  judgment  against  him, 
and  that  the  government  was  not  to  be 
charge  with  interest  upon  his  readjusted 
compensation  from  the  time  he  left  the 
office.  United  States  v.  Verdier,  164  U. 
S.  213,  217,  41  L.  Ed.  407.  See  ante, 
"Salary,"  V,  B. 

52.  Prerequisites  to  set-o£F  of  claim  for 
damages. — Ware  v.  United  States,  4  Wall. 
617,  629,  18  L.  Ed.  389. 

Where  in  a  suit  by  the  United  States  on 
the  bond  of  a  deputy  postmaster  to  re- 
cover moneys  which  came  to  his  hands 
during  the  six  months  next  precedii\g  the 
discontinuance  of  the  office  to  which  he 
was   appointed,  the   defendant's   rejoinder 


(demurred  to),  by  its  whole  context,  and 
by  its  introductory  allegations  that  the 
office  was  never  supplied  with  mails  after 
it  was  discontinued,  showed  that  it  meant 
nothing  more  than  that  the  defendant 
was  wrongfully  prevented  from  earning 
commissions,  it  was  held  that  such  re- 
joinder presented  a  claim  for  damages 
merely,  and  that  to  such  a  claim  it  was  an 
answer  that  it  being  for  damages  and  not 
for  commissions  or  receipts  from  boxes 
as  ascertained  in  a  quarterly  account,  it 
could  not  be  sustained  as  a  credit  unless 
it  appeared  affirmatively  that  it  had  been 
presented  to  the  auditor  of  the  postoffice 
department  and  had  been  by  him  dis- 
allowed in  whole  or  in  part,  or  that  the 
defendant  had  been  prevented  from  so 
presenting  it  by  some  unavoidable  acci- 
dent. Ware  v.  United  States,  4  Wall.  617, 
18  L.  Ed.  389. 

58.  When  improper  to  allow  credit  for 
pa]mient  of  mail  contractor. — United 
States  V.  Roberts,  9  How.  501,  13  L. 
Ed.  234. 

By  the  ninth  section  of  the  act  of  1835 
(5  Stat,  at  L.  81),  it  was  enacted  that  the 
postmaster  general  was  authorized  to 
give  instructions  to  postmasters  for  ac- 
counting and  disbursing  the  public  money. 
In  1838,  the  postmaster  general  gave  in- 
structions to  all  postmasters,  that,  where 
they  paid  money  to  contractors  for  carry- 
ing the  mail,  duplicate  receipts  were  to  be 
taken  in  the  form  prescribed,  one  of  which 
the  postmaster  was  to  keep,  and  the  other 
was  directed  to  be  sent  by  the  next  mail 
to  the  auditor  for  the  postoffice  depart- 
ment. Where  a  payment  was  made  to  a 
contractor  by  the  surety  of  a  postmaster 
in  his  behalf,  and  no  duplicate  receipt  for- 
warded to  the  postoffice  department,  nor 
any  information  thereof  given  to  the 
department  until  after  a  final  settlement 
of  the  accounts  of  the  contractor  had 
been  made,  in  which  settlement  the  con- 
tractor was  net  charged  with  the  amount 
of  such  payment,  it  was  error  in  the  cir- 
cuit court  to  instruct  the  jury  that  they 
might  allow  a  credit  for  it  to  the  surety 
when  sued  upon  his  bond,  provided  they 
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(2)  Weight  and  Sufficiency. — Order  of  Postmaster  General  and  Tran- 
script of  Accounts  Only  Prima  Facie  Evidence. — In  an  action  on  a  post- 
master's bond  to  recover  money  alleged  to  have  been  illegally  retained  by  the 
postmaster,  an  order  of  the  postmaster  general,  made  in  pursuance  of  the  act  of 
June  17,  1878,  c.  259,  §  1,*^*  withholding  commissions  on  the  postmaster's  re- 
turns, and  fixing  his  compensation,  and  the  certified  transcript  of  the  post- 
master's accounts  based  thereon,  are  not  conclusive,  but  only  prima  facie  evi- 
dence of  the  balance  due  the  government.^^ 

4.  Liability  for  Wrongfuli^y  Withholding  Mail  Matter. — When  one 
to  whom  a  letter  or  newspaper  is  addressed  or  his  agent,  tenders  the  lawful 
postage  thereon,  he  is  entitled  to  the  immediate  possession  thereof,  and  if  such 
possession  be  wrongfully  withheld  by  the  postmaster  for  a  charge  of  unlawful 
postage,  it  is  a  conversion  for  which  an  action  of  trover  will  lie.^^  The  courts 
of  New  York  have  jurisdiction  of  such  an  action.**'^ 

5.  Liability  for  Negligence. — In  order  to  make  a  postmaster  liable  for  neg- 
ligence, it  must  appear,  that  the  loss  or  injury  sustained  by  the  plaintiflE  was 
the  consequence  of  the  negligence.*^®  Where  it  is  intended  to  charge  him  for 
the  negligence  of  his  assistants,  the  pleadings  must  be  made  up  according  to  the 
case ;  and  his  liability  then  will  only  result  from  his  own  neglect,  in  not  properly 
superintending  the  discharge  of  their  duties  in  his  office.*^®  Where  issue  is  taken 
upon  the  neglect  of  a  postmaster  himself,  it  is  not  competent  to  give  in  evidence, 
the  neglect  of  his  assistant.*® 

D.  Application  of  Payments  Made  by  a  Postmaster. — See  the  title 
Payment,  ante,  p.  319. 

VI.  Compensation  of  Clerks  and  Letter  Carriers. 

A.  Chief  Clerk  of  Postofflce  Department. — ^The  rules  and  regulations  of 
the  postoffice  department  place  the  whole  subject  of  finances  under  the  charge  of 
the  chief  clerk.  It  is  within  the  range  of  his  official  duties,  therefore,  to  super- 
intend all  matters  relating  to  finance,  and  he  is  not  entitled  to  charge  a  commis- 
sion for  negotiating  loans  for  the  use  of  the  department.^^ 

B.  Letter  Carriers. — ^Extra  Pay  for  Overtime  Work. — If  a  letter  carrier 
is  employed  a  greater  number  of  hours  per  day  than  eight,  he  is  entitled  to  extra 
pay  therefor  in  proportion  to  the  salary  he  is  receiving.^^  pQ^  any  excess  on  any 
day,  the  carrier  is  entitled  to  extra  pay.®^  From  the  extra  pay  thus  earned  no 
deduction  can  be  made  for  a  deficit  of  less  than  eight  hours  a  day  worked  on 

believed  from  the  testimony  that  the  con-  57.    Teal  v.  Felton,  12   How.  284,  292, 

tractor  had  not  received  more  money  than  13  L.  Ed.  990. 

he    was    entitled    to.      United    States    v,  53.  Injury  sustained  must  be  the  conse- 

Roberts,  9  How.  601,  13  L.  Ed.  234.  quence    of    the     negligence. — Dunlop    v, 

54.  20  Stat.  140.  Munroe,  7  Cranch  242,  3  L.  Ed.  329. 

55.  Order  of  postmaster  general  and  58.  Liability  for  negligence  of  assist- 
transcript  of  accounts  only  prima  facie  ants. — Dunlop  v.  Munroe,  7  Cranch  242, 
evidence, — United    States   v.    Dumas,   149      3  I^  Ed.  329. 

U.  S.  278,  37  L.  Ed.  734.  00.    Evidence  of  negligence  of  assistant 

56.  Liability  for  wrongfully  withhold-  not  competent  upon  issue  of  postmaster's 
ing  mail  matter* — Teal  v,  Felton,  12  How.  negligence. — Dunlop  v.  Munroe,  7  Cranch 
284,  292,  13  L.  Ed.  990.  242,  3  L.  Ed.  329. 

Where  a  postmaster  refused  to  deliver  61.   Chief  clerk  not  entitled  to  commis- 

a  newspaper   upon    which   there   was   an  sions    for    negotiating    loans. — Brown    v, 

initial,  unless  the  person  to  whom  it  was  United  States,  9  How.  487,  13  L.  Ed.  228. 

addressed  would  pay  letter  postage,  it  was  62.    Extra  pay  in  proportion  to  salary 

held  that     he  was  properly  held  liable  in  for  overtime  work. — Act  of  May  24,  1888, 

an  action  of  trover;  that  it  was  not  a  case  ch.    308,    25    Stat.    157.     United    States   v, 

calling  for  discretion  in  the  discharge  of  Gates,    148    U.    S.    134,    37    L.    Ed.    396; 

his  duties;  that  the  law,  and  not  the  in-  United  States  v.  Post,  148  U.  S.  124,  37 

structions    of    the    postoffice    department,  L.  Ed.  392. 

furnished  the  proper  guide  for  his  action.  63.    United  States  v.   Gates,  148  U.   S. 

Teal  V.  Felton,  12  How.  284,  13  L.  Ed.  990.  134,  136,  37  L.  Ed.  396. 
9  U  S  Enc— 36 
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Sundays  and  holidays.^*  The  only  set-off  that  can  be  maintained  is  when  the 
carrier  is  absent  from  duty  without  leave.^'  In  order  that  the  carrier  may 
earn  this  extra  pay,  his  overtime  employment  need  not  be  exclusively  in  the 
delivery,  and  collection  of  mail  matter,  but  it  may  be  such  employment  in  the 
postoffice  during  the  intervals  between  his  trips,  as  the  postmaster  may  direct, 
provided  it  lie  not  employment  as  a  clerk.^®  There  is  nothing  in  the  provisions 
of  §§  1764  and  1765  of  the  Revised  Statutes,  which  preclude  a  carrier  from  re- 
covering extra  pay  for  overtime  work,  where  it  is  expressly  allowed  by  stat- 
ute«7 

Vn.   What  Things  Are  Mailable. 

'  A.  In  General. — The  character  of  the  things  allowed  to  be  carried  in  the 
mail  has  varied  at  different  times,  changing  with  the  facility  of  transportation 
over  the  post  roads.^^  At  one  time,  only  letters,  newspapers,  magazines,  pam- 
phlets, and  other  printed  matter,  not  exceeding  eight  ounces  in  weight,  were 
carried;  afterwards  books  were  added  to  the  list;  and  now  small  packages  of 
merchandise,  not  exceeding  a  prescribed  weight,  as  well  as  books  and  printed 
matter  of  all  kinds,  are  transported  in  the  mail.®® 

B.  Things  Prohibited  to  Be  Sent  or  Delivered  by  Mail— 1.  In  Gen- 
ERAi,. — Object  of  Exclusion. — In  excluding  various  articles  from  the  mail,  the 
object  of  congress  has  not  been  to  interfere  with  the  freedom  of  the  press,  or 
with  any  other  rights  of  the  people;  but  to  refuse  its  facilities  for  the  distribu- 
tion of  matter  deemed  injurious  to  the  public  moralsJ*^ 

2.  Obscene  Matier. — The  transmission  by  mail  of  obscene  matter  is  prohib- 
ited by  federal  statutes,  which  have  been  held  to  be  constitutional^^ 

3.  Matter  Pertaining  to  Lotteries  or  Schemes  for  Obtaining  Money 
OR  Property  by  False  Pretenses. — ^Under  §  3894  of  the  Revised  Stat- 
utes, as  amended  by  the  act  of  September  19,  1890,  c.  908,'^2  the  car- 
riage in  the  mail,  or  delivery  at  or  through  any  postoffice,  of  any  of  the  matters 
therein  specified,  pertaining  to  lotteries  or  other  similar  enterprises,  is  forbid- 
denJ3 

Under  §  3929,  as  amended  by  the  same  act,  the  postmaster  general  may, 
upon  evidence  satisfactory  to  him  that  any  person  or  company  is  engaged  in 
conducting  any  lottery  or  other  similar  scheme  or  enterprise,  or  any  scheme  or 
device  for  obtaining  money  or  property  of  any  kind  through  the  mails,  by  means 
of  false  or  fraudulent  pretenses,  representations  or  promises,  instruct  post- 
64.  No  deduction  for  deficit  on  Sundays  68.  What  things  are  carried  in  the 
and  holidays. — United  States  v.  Gates,  148  mail. — Ex  parte  Jackson,  96  U.  S.  727,  732, 
U.  S.  134,  135,  37  L.  Ed.  396.  24  L-  Ed.  877. 

"The   carrier's   eight-hour   law  declares  gg.   gx  parte  Jackson,  96  U.  S.  727,  732, 

'that  hereafter  eight  hours  shall  constitute  24  L-  Ed  877 

a  day's  work,'  but  it  allows  compensation  ^^     qJ,.^^^*  ^^  excluding  articles   from 

to    continue    in    the    forni    of   an    annual  ^ail.-Ex   parte   Jackson,   96   U.    S.    727, 

salary,  and   requires   no   deduction  to  be  ^3           ^   ^^    g^^    j^  ^^  ^     i^             U. 

made  if  the  duties  of  the  day  do  not  ex-  «    '  ^  iq«>  oa  t    wi  oq 

tend  through  the  prescribed  time."     Act  ^- l^O*  133*  36  1..  JiU.  93.                  ... 

of    May   24,    1888,    c.    308,    25    Stat.    157.  71-  Statutes  prohibitmg  transmission  by 

United  States  v.  Gates,  148  U.  S.  134,  136,  mail  of  obscene  matter,  constitutional^ 

37  L   Ed  396  Public  Clearing  House  v.  Coyne,  194  U. 

65.'   Oiily  deduction  allowed  is  for  ab-  S.  497,  508,  48  h.  Ed.  1092. 

sence   from  duty  without   leave.-United  As  to  the  criminal  habihty  entailed  by 

States  V.  Gates,  148  U.  S.  134,  136,  37  L.  "sing  the  mails  for  disseminating  obscene 

£(j   39g  writings   or   publications,   see  post,   *  Use 

66.  Character  of  overtime  work.—  for  Dissemination  of  pbscene  Writings 
Postal  Laws  and  Regulations,  1887,  §  647.  or  Publications,  or  Articles  Intended  for 
United  States  v.  Post,  148  U.  S.  124,  131,  Indecent  or  Immoral  Uses,  XIV,  B,  8,  a. 
37  L.  Ed.  392.  72.    26  Stat.  465. 

67.  Carrier  not  precluded  from  recover-  78.  Transportation  by  mail  of  matter 
ing  extra  pay  by  provisions  in  Revised  pertaining  to  lotteries. — In  re  Rapier,  143 
Statutes.— United  States  v.  Post,  148  U.  U.  S.  110,  133,  36  L.  Ed.  93;  Horner  r. 
S.  124,  130,  37  Ir.  Ed.  392.  United  States,  No.  1,  143  U.  S.  207,  213, 
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masters  at  any  postoffice  at  which  registered  letters  arrive  directed  to  any  such 
person  or  company  to  return  them  to  the  postmaster  at  the  office  at  which  they 
were  originally  mailed,  with  the  word  "fraudulent"  plainly  written  or  stamped 
upon  the  outside  thereof,  and  all  such  letters  so  returned  to  such  postmasters 
must  be  by  them  returned  to  the  writers  thereof  under  such  regulations  as  the 
postmaster  general  may  prescribed* 

By  §  4041  the  postmaster  general  is  authorized  in  similar  terms  to  forbid 
the  payment  by  any  postmaster  of  any  postal  money  order  drawn  in  favor  of  any 
person  engaged  in. the  prohibited  business J*^ 

By  §  4  of  the  act  of  March  2,  1896,^«  power  conferred  upon  the  post- 
master general  by  §  3929  is  extended  and  made  applicable  to  all  letters  or  other 
matter  sent  by  mailJ^ 

These  provisions  are  constitutionals  ^ 

Lottery  Defined. — ^Any  scheme  for  the  distribution  of  prizes  by  chance  is  a 
lottery  within  the  meaning  of  these  statutes  J® 


36  L.  Ed.  126;  Horner  v.  United  States, 
No.  2,  143  U.  S.  570,  578,  36  L.  Ed.  266. 

74w  Return  of  registered  letters  under 
iiistructions  of  postmaster  general. — Pub- 
lic Clearing  House  v.  Coyne,  194  U.  S.  497, 
505,  48  L.  Ed.  1092. 

.75.  PaTHient  of  postal  money  order  for- 
bidden.— Public  Clearing  House  v,  Coyne, 
194  U.  S.  497,  505,  48  L.  Ed.  1092. 

76.  28  Stat.  963. 

77.  Extension  of  power  of  postmaster 
general  by  act  of  March  2,  18M.— Public 
Clearing  House  v,  Coyne,  194  U.  S.  497, 
505.  48  L.  Ed.  1092. 

Facts  not  vitiating  fraud  order. — Where 
in  pursuance  of  §§  3929  and  4041  of  the 
Revised  Statutes  the  postmaster  general 
issues  a  fraud  order  in  a  case  where  the 
person  or  company  against  which  it  is 
issued  was  engaged  in  conducting  a 
lottery,  if  the  order  is  properly  issued 
in  view  of  all  the  evidence,  it  is  not 
vitiated  by  the  fact  that  the  postmaster 
general  acted  upon  the  theory  that  the 
person  or  company  against  which  it  was 
issued  was  engaged  in  conducting  a 
scheme  or  device  for  obtaining  money 
through  the  mails  by  means  of  false  and 
fraudulent  pretenses  and  not  in  conduct- 
ing a  lottery,  since  both  are  within  the 
purview  of  the  statute.  Public  Clearing 
House  V.  Coyne,  194  U.  S.  497,  505,  48  L. 
Ed.  1092. 

78.  Provisions  constitutionaL — In  re 
Rapier,  143  U.  S.  110,  133,  36  L.  Ed.  93; 
Horner  v.  United  States,  No.  1,  143  U. 
S.  207,  213,  36  L.  Ed.  126;  Horner  v. 
United  States,  No.  2,  143  U.  S.  570,  578, 
36  L.  Ed.  266;  Public  Clearing  House  v, 
Coyne,  194  U.  S.  497,  506,  48  L.  Ed.  1092. 

The  provisions  relating  to  the  power  of 
the  postmaster  general  are  not  unconstitu- 
tional because  they  provide  no  judicial 
hearing  upon  the  question  of  illegality. 
Public  Clearing  House  v,  Coyne,  194  U. 
S.  497,  508,  48  L.  Ed.  1092.  See  the  title 
DUE  PROCESS  OF  LAW,  vol.  5,  p.  499. 

The  law  is  not  unconstitutional,  because 
the  postmaster  general  may  seize  and 
detain  all  letters,  which  may  include  let- 


ters of  a  purely  personal  or  domestic 
character,  and  having  no  connection  what- 
ever with  the  prohibited  enterprise. 
Public  Clearing  House  v,  Coyne,  194  U. 
S.  497,  510,  48  L.  Ed.  1092. 

Where  it  was  alleged  that  the  law  was 
unconstitutional  because  it  empowered  the 
postmaster  general  to  confiscate  the 
money,  or  the  representative  of  money, 
of  the  addressee,  which  had  become  his 
property  by  the  depositing  of  the  letter 
in  the  mails,  it  was  held  that  the  law  was 
not  unconstitutional  on  this  ground  as  the 
action  of  the  postmaster  general  in  seizing 
the  letter  does  not  operate  as  a  confisca- 
tion of  the  money  or  the  determination  of 
the  title  thereto;  but  merely  as  a  refusal 
to  extend  the  facilities  of  the  postoffice 
department  to  the  final  delivery  of  the 
letter.  Public  Clearing  House  v.  Coyne, 
194  U.  S.  497,  511,  48  L-  Ed.  1092. 

79.  Lottery  defined. — Public  Clearing 
House  V.  Coyne,  194  U.  S.  497,  510,  48 
L.  Ed.  1092. 

The  plan  of  the  League  of  Equity  con- 
templated that  each  member  should  pay 
an  enrollment  fee,  and  a  certain  sum  per 
month  for  five  years;  and  co-operate  by 
inducing  other  persons  to  become  mem- 
bers. Each  member  was  to  receive  his 
pro  rata  share  of  the  "realization"  as  pro- 
vided at  the  end  of  five  years;  or  in  case 
he  should  have  secured  three  new  mem- 
bers in  any  one  year,  he  was  to  realize 
at  the  end  of  each  year  one-fifth  of  the 
amount  which  he  would  be  entitled  to 
receive  at  the  end  of  five  years.  The  suc- 
cess of  the  plan  depended  upon  constantly 
and  rapidly  increasing  the  number  of 
members  and  the  return  to  the  members 
was  not  only  uncertain  in  its  amount  but 
depended  largely  upon  the  growth  in 
membership.  As  there  was  no  reserve 
fund  provided  for  the  indemnification  of 
the  members,  there  was  sure  to  be  a 
loss  to  every  one  interested  in  the  enter- 
prise as  soon  as  the  number  of  new  mem- 
bers ceased  to  increase.  It  was  held  that 
the  scheme  was  a  lottery  within  the  mean- 
ing   of    the     statutes.      Public    Clearing 
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Only  Cases  of  Actual  Fraud  in  Fact  within  Purview  of  Statute. — The 

statutes  were  not  intended  to  cover  any  case  of  what  the  postmaster  general 
might  think  to  be  false  opinions,  but  only  cases  of  actual  fraud  in  fact,  in  regard 
to  which  opinion  forms  no  basis.®^ 

Remedy  Where  Action  of  Postmaster  General  Is  Wrong. — ^Notwith- 
standing the  statutes  provide  no  judicial  hearing  upon  the  question  of  il- 
legality, the  person  injured  may  apply  to  the  courts  for  redress  in  case  the  post- 
master general  has  exceeded  his  authority  or  his  action  is  palpably  wrong.^^ 
But  not  in  doubtful  cases.®^ 

4.  Artici.es  Dangerous  in  Their  Nature  or  to.  Other  Articles  with 
Which  They  May  Come  in  Contact. — ^The  postal  regulations  issued  in  pur- 
suance of  act  of  congress  contain  a  long  list  of  prohibited  articles  dangerous  in 
their  nature  or  to  other  articles 'with  which  they  may  come  in  contact,  such,  for 
instance,  as  liquids,  poisons,  explosives  and  inflammable  articles,  fatty  sub- 
stances, or  live  or  dead  animals,  and  substances  which  exhale  a  bad  odor.  It 
has  never  been  supposed  that  the  exclusion  of  those  articles  denied  to  their 
owners  any  of  their  constitutional  rights.®^ 

5.  Dutiable  Articles. — Under  the  express  provisions  of.  the  postal  treaty  of 
Berne  of  Oct.  9,  1874,  the  introduction  into  the  United  States  by  mail,  of  a 
letter  or  packet  containing  any  article  liable  to  customs  duties,  is  forbidden.®* 

VIII.    Enforcement    of    Regulations    Excluding    Nonmailable    Matter — 

Bight  of  Inspection. 

A.  Distinction  between  Sealed  Matter,  and  Matter  Open  to  Inspec- 
tion.— In  the  enforcement  of  regulations  excluding  matter  from  the  mail,  a  dis- 
tinction is  to  be  made  between  what  is  intended  to  be  kept  from  inspection^ 
such  as  letters  and  sealed  packages,  subject  to  letter  postage,  and  what  is  open  to 
inspection,  such  as  newspapers,  magazines,  pamphlets,  and  other  printed  matter, 
purposely  left  in  a  condition  to  be  examined.  The  constitutional  guaranty  of  the 
right  of  the  people  to  be  secure  in  their  papers  against  unreasonable  searches 
and  seizures  extends  to  the  former,  wherever  they  may  be.^ 

B.  Methods  of  Enforcement. — Regulations  excluding  matter  from  the  mail 

House  V.   Coyne,   194  U.   S.  497,   512,  48  82.    Public    Clearing   House   v,    Coyne^ 

L.  Ed.  1092.  194  U.  S.  497,  510,  48  L.  Ed.  1092. 

80.  Only  cases  of  actual  fraud  in  fact  As  to  the  criminal  fiability  entailed  by 
within  purview  of  statutes^ — American  using  the  mails  for  disseminating  matter 
School  of  Magnetic  Healing  v,  Mc-  pertaining  to  lotteries,  or  schemes  to 
Annuity,  187  U.  S.  94,  106,  47  £.  Ed.  90.  defraud,  see  post,  "Use  for  Disseminating 

A  corporation  carried  on  the  business  Matter    Pertaining    to    Lotteries,"      XIV, 

of   healing   human   ills   by   mental   treat-  B,  8,   b;  "Use  for  Disseminating   Matter 

ment.     The  postmaster  general  issued  an  Pertaining  to  Schemes  to  Defraud  or  to 

order    prohibiting    the    delivery    of    mail  Sell  Counterfeit  Money>"  XIV,  B,  8,  c. 

matter  to  such  corporation.     It  was  held  88.   Exclusion  of  dangerous  articles  not 

that  such   order  was  erroneous.     Ameri-  unconstitutional^ — Public    Clearing    House 

can  School  of  Magnetic  Healing  v,   Mc-  v.  Coyne,  194  U.  S.  497,  507,  48  L-  Ed.  1092. 

Annuity,  187  U.  S.  94,  47  L.  Ed.  90.  84.     Introduction   by   mail   of   dutiable 

81.  Remedy  where  action  of  postmaster  articles  forbidden. — Cotzhausen  v.  Nazro,. 
general  is  wrong.— Public  Clearing  House  107  U.  S.  215,  217,  27  L.  Ed.  540.  See  the 
V.  Coyne,  194  U.  S.  497,  509,  48  L.  Ed.  1092.  title  REVENUE  LAWS. 

Although  the  postmaster  general  has  85.  Sealed  matter  protected  by  constita- 
jurisdiction  to  determine  whether  letters  tional  guaranty  against  unreasonable 
sent  to  a  certain  person  shall  be  delivered,  searches  and  seizures. — Ex  parte  Jackson, 
and  therefore  it  is  his  duty  upon  com-  96  U.  S.  727,  24  L.  Ed.  877;  Public  Clear- 
plaint  being  made  to  decide  the  question  ing  House  v.  Coyne,  194  U.  S.  497,  507, 
of  law  whether  the  case  stated  is  within  48  L.  Ed.  1092. 

the  statute  under  which  he  assumes  to  Sealed  matter  can  be  opened  and  ex- 
act, yet  where  such  decision  is  a  legal  amined  only  under  like  warrant,  issued 
error  it  does  not  bind  the  courts,  nor  pre-  upon  similar  oath  or  affirmation,  particu- 
clude  them  from  granting  a  temporary  larly  describing  the  thing  to  be  seized^ 
injunction,  American  School  of  Magnetic  as  is  required  when  papers  are  subjected 
Healing  v.  McAnnulty,  187  U.  S.  94,  110,  to  search  in  one's  own  household.  Ex 
47  L.  Ed.  90.  parte  Jackson,  96  U.  S.  727.  24  L.  Ed.  877. 
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may  be  enforced  through  the  courts,  upon  competent  evidence  of  their  viola- 
tion obtained  in  other  ways  than  by  the  unlawful  inspection  of  letters  and  sealed 
I>ackages;8®  and  with  respect  to  objectionable  printed  matter,  open  to  examina- 
tion, they  may  in  some  cases  also  be  enforced  by  the  direct  action  of  the  officers 
of  the  postal  service  upon  their  own  inspection,  as  where  the  object  is  exposed, 
and  shows  unmistakably  that  it  is  prohibited,  as  in  the  case  of  an  obscure  picture 
or  print.^^ 

IX.  Postage. 

A.  Olassification  and  Bates. — ^Under  the  federal  statutes  mailable 
matter  of  the  second  class  embraces  all  newspapers  and  other  periodical  pub- 
lications which  are  issued  at  stated  intervals,  and  as  frequently  as  four  times  a  year, 
and  are  within  certain  prescribed  conditions.®®  But  though  the  statute  lays  down 
such  conditions,  it  does  not  define  a  periodical,  or  declare  that  upon  compliance 
with  those  conditions  the  publication  shall  be  deemed  such.®®  A  publication  to 
be  a  "periodical  publication,'*  within  the  meaning  of  the  statute,  must  not  only 
have  the  feature  of  periodicity,  but  must  be  a  periodical  in  the  ordinary  meaning 
of  the  term.®®  The  fact  that  publications  are  not  bound  when  issued  or  in- 
tended for  preservation,  is  immaterial  in  determining  whether  they  are  periodi- 
cals.®^ The  fact  that  from  the  time  of  the  passage  of  the  statute  classifying 
mailable  matter,  under  different  administrations  and  by  several  successive  post- 
masters general,  certain  books  have  been  classified  as  periodicals,  will  not  pre- 
clude the  postmaster  general  from  making  a  different  classification  of  them  in 


86.  Enforcement  through  the  courts. — 
Ex  parte  Jackson,  96  U.  S.  727,  24  L. 
Ed.  877. 

87.  Enforcement  by  direct  action  of 
postal  officers. — Ex  parte  Jackson,  96  U. 
S.  727,  24  Ir.  Ed.  877. 

88.  .What  second  class  matter  embraces. 
— i\ct  of  March  3,  1879  (20  Stat.  355,  358) 
§§  7.  10.  12,  14.  Houghton  v.  Payne,  194 
U.  S.  88.  94,  48  L.  Ed.  888. 

89.  Houghton  v.  Payne,  194  U.  S.  88, 
96,  48  L.  Ed.  888. 

90.  What  is  a  ''periodical  publication" 
within  meaning  of  the  statute. — Houghton 
V.  Payne,  194  U.  §.  88,  96,  48  L.  Ed.  888. 

A  periodical,  as  ordinarily  understood, 
is  a  publication  appearing  at  stated 
intervals,  each  number  of  which  contains 
a  variety  of  original  articles  by  different 
authors,  devoted  either  to  general  litera- 
ture or  some  special  branch  of  learning 
or  to  a  special  class  of  subjects.  Ordi- 
narily each  number  is  incomplete  in  itself 
and  indicates  a  relation  with  prior  or  sub- 
sequent numbers  of  the  same  series. 
Houghton  V.  Payne,  194  U.  S.  88,  97,  48 
L.  Ed.  888. 

The  fact  that  a  publication  is  issued  at 
stated  intervals,  under  a  collective  name, 
does  not  necessarily  make  it  a  periodical. 
While  this  fact  may  be  entitled  to  weight 
in  determining  the  character  of  the  publi- 
cation, it  is  by  no  means  conclusive,  when 
all  their  other  characteristics  are  those 
of  books  rather  than  those  of  magazines. 
Houghton  V.  Payne,  194  U.  S.  88,  98,  48 
L.  Ed.  888.  See,  also,  Bates,  etc.,  Co.  v. 
Payne,  194  U.  S.  106,  107,  48  L.  Ed.  893. 

A  series  of  novels  published  under  a 
collective  name,  and  numbered  consecu- 
tively, but  with  nothing  to  indicate  that 


they  are  issued  periodically  but  a  notice 
upon  the  outside  of  the  back  cover  in 
small  type  that  they  are  weekly  or  semi- 
monthly publications,  are  not  '^periodicals" 
within  the  meaning  of  the  act  of  March 
3,  1879,  and  should  not  be  classified  as  sec- 
ond class  matter.  Smith  v*  Payne,  194 
U.  S.  104,  105,  48  L.  Ed.  893. 

A  periodical  implies  a  continuity  of 
literary  character,  a  connection  between 
the  different  numbers  of  the  series  in  the 
nature  of  articles  appearing  in  them, 
whether  they  be  successive  chapters  of 
the  same  story  or  novel  or  essays  upon 
subjects  pertaining  to  general  literature. 
If,  for  instance,  one  number  were  devoted 
to  law,  another  to  medicine,  another  to 
religion,  another  to  music,  another  to 
painting,  etc.,  the  publication  could  not  be 
considered  as  a  periodical,  as  there  is  no 
connection  between  the  subjects  and  no 
literary  continuity.  Houghton  v.  Payne, 
194  U.  S.  88,  97,  48  L.  Ed.  888. 

"A  book  is  readily  distinguishable  from 
a  periodical,  not  only  because  it  usually 
has  a  more  substantial  binding  (although 
this  is  by  no  means  essential),  but  in  the 
fact  that  it  ordinarily  contains  a  story, 
essay  or  poem,  or  a  collection  of  such, 
by  the  same  author,  although  even  this 
is  by  no  means  universal,  as  books 
frequently  contain  articles  by  different 
authors.  Books  are  not  often  issued 
periodically,  and,  if-  so,  their  periodicity 
is  not  an  element  of  their  character." 
Houghton  V.  Payne,  194  U.  S.  88.  97,  48 
L.  Ed.  888. 

91.  Fact  that  publications  are  not  bound 
inunaterial. — Houghton  v.  Payne,  194  U. 
S.  88,  98,  48  L.  Ed.  888. 
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pursuance  of  the  plain  requirements  of  the  statute.®^ 

Discretion  of  Postmaster  General. — ^Although  the  question  of  the  proper 
classification  of  a  publication  is  largely  one  of  law,  determined  by  a  comparison 
of  the  exhibit  with  the  statute,  there  is  some  discretion  in  the  matter  left  in 
the  postmaster  general,  the  exercise  of  which  will  not  be  interfered  with  unless 
the  court  is  clearly  of  the  opinion  that  it  was  wrong.  If  the  question  is  one  of 
doubt  his  decision  will  be  accepted  as  final.^^ 

An  initial  or  letter  upon  the  wrapper  of  a  newspaper  did  not  subject  it 
either  under  the  13th  or  the  30th  section  of  the  act  of  1825,**  to  letter  postage.** 

B.  Contracts  by  the  Government  for  the  Purchase  of  Stamps. — The 
peculiar  provisions  of  contracts  made  by  the  United  States  with  a  corporation 
for  the  purchase  of  postage  stamps  have  been  interpreted  by  the  supreme  court.** 

X.  Withdrawal  of  Letters  after  Mailing. 

It  would  seem  that,  except  on  some  extraordinary  occasion  and  on  evidence 
satisfactory  to  the  postoffice  authorities,  a  letter  once  mailed  cannot  be  with- 
drawn by  the  party  who  mailed  it.*"^ 

XI.  Arrival  and  Departure  of  Mail. 
It  rests  altogether  in  the  discretion  of  the  postmaster  general  to  de- 
termine at  what  hours  the  mail  shall  leave  particular  places  and  arrive  at  others, 
and  to  determine  whether  it  shall  leave  the  same  place  only  once  a  day  or  more 
frequently.*^ 

XII.    Carriage  of  Mails. 

A.   Power  of  Postmaster   General. — The    postmaster    general    is    given 


92.  That  books  have  formerly  been 
wrongfully  classified  will  not  preclude 
correct  classification. — Houghton  v.  Payne, 
194  U.  S.  88,  JB8,  48  L.  Ed.  888. 

98.  Classification  of  postmaster  general 
final  if  question  is  one  of  doubt — Bates, 
etc.,  Co.  V,  Payne,  194  U.  S.  106,  48  L. 
Ed.  893. 

Where  a  bill  was  brought  to  compel  the 
recognition  by  the  defendant,  the  post- 
master general,  of  the  right  of  the  plain- 
tiff to  have  a  pamphlet,  complete  in  itself, 
treating  of  the  works  of  a  single  master 
musician,  with  a  greater  part  of  the 
pamphlet  devoted  to  specimens  of  his 
genius,  received  and  transmitted  through 
the  mails  as  matter  of  the  second  class, 
and  to  enjoin  defendant  from  enforcing  an 
order,  denying  it  entry  as  such,  it  was 
held  that,  while  the  question  was  one  of 
doubt,  the  decision  of  the  postmaster 
general,  who  was  vested  by  congress  with 
the  power  to  exercise  his  judgment  and 
discretion  in  the  matter,  should  be 
accepted  as  final.  Bates,  etc.,  Co.  v, 
Payne,  194  U.  S.  106,  48  L.  Ed.  894. 

94.  4  Stat,  at  L.  105,  111. 

95.  ££Fect  of  initial  or  letter  upon, 
wrapper  of  newspaper. — Teal  v,  Felton, 
12  How.  284,  290,  13  L.  Ed.  990. 

96.  Contracts  for  purchase  of  stamps 
construed. — Under  contracts  with  the 
United  States  to  furnish  postage  stamps, 
the  contractor,  a  corporation,  was  bound 
to  furnish  the  postoffice  department  all 
the  adhesive  postage  stamps  that  might 
be  required  during  a  period  ending  on  the 
30th  day  of  April,  1877.  As  part  of  the 
several  contracts,  aiso,  it  bound  itself  to 


keep  on  hand  at  all  times  a  stock  of 
the  several  denominations  of  stamps 
sufficient  to  meet  all  the  orders  of  the 
department  and  to  provide  against  any 
and  all  contingencies  likely  to  occur,  so 
that  each  and  every  order  might  be 
promptly  filled.  For  this  the  United 
States  agreed  to  pay  at  the  stipulated 
prices  for  all  stamps  delivered,  and  by 
express  stipulation  this  was  to  be  "full 
compensation  for  everything  required  to 
be  done  or  furnished  under"  the  contracts. 
It  was  held  that  there  was  no  liability 
on  the  part  of  the  United  States  to  pay 
until  there  had  been  a  requisition  by  the 
department,  and  a  delivery  in  conformity 
with  what  was  required;  that  the  con- 
tracts were  limited  to  a  fixed  period;  that 
the  United  States  were  neither  bound  to 
order  nor  the  contractor  to  deliver  after 
the  end  of  the  term;  that  although  the 
stock  on  hand  was  manufactured  and 
stored  under  the  supervision  of  an  agent 
of  the  department,  it  remained  the 
property  of  the  contractor  until  delivered 
under  the  contracts;  that  if  loss  occurred 
by  reason  of  the  failure  of  the  United 
States  to  call  for  the  whole  stock  on  hand 
before  the  end  of  the  term,  it  was  com- 
pensated for  in  the  payment  for  what  was 
delivered.  Continental  Bank  Note  Co.  v. 
United  Statesi.  154  U.  S.  671,  26  L.  Ed.  997. 

97.  Ordinarily,  withdrawal  not  allowed. 
— McDonald  v.  Chemical  Nat.  Bank,  174 
U.  S.  610,  620,  43  L.  Ed.  1106. 

98.  Time  and  frequency  of  arrival  and 
departure  in  discretion  of  postmaster 
general. — Neil,  etc.,  Co.  v,  Ohio,  3  How. 
720,  11  L.  Ed.  801. 
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power  to  arrange  the  railway  routes  upon  which  the  mail  is  to  be  carried,  and 
to  adjust  and  readjust  compensation  for  such  carriage,®®  with  this  limitation, 
that  the  rate  of  compensation  must  be  ascertained  by  the  average  weight  of 
the  mails,  as  prescribed  by  §  4002  of  the  Revised  Statutes.^  The  postmaster 
general  has  also  the  right  to  designate  the  character  and  description  of  the 
vehicle  in  which  the  mail  is  to  be  carried,  and  the  number  of  carriages  to  be 
employed  on  every  post  road.^ 

As  to  the  power  of  the  postmaster  general  in  relation  to  particular 
matters  pertaining  to  contracts  for  carriage,  see  post,  "Contracts  for 
Carriage,"  XII,  B. 

B.  Contracts  for  Carriage — 1.  Notice  Inviting  Proposals. — It  was  re- 
quired by  the  act  of  June  8,  1872,  §  243 ,3  that  before  making  any  contract  for 
carrying  the  mail'  the  postmaster  general  should  give  public  notice  describing 
the  route,  the  time  at  which  the  mail  was  to  be  made  up,  the  time  at  which  it 
was  to  be  delivered  and  the  frequency  of  the  service.* 

2.  Form  of  Contract. — Proposal  for  Carrying  Mails  and  Acceptance 
Thereof. — A  proposal  for  carrying  the  mails  on  the  part  of  a  contractor,  and 
the  acceptance  of  the  proposal  by  the  postoffice  department  will  create  a  con- 
tract of  the  same  force  and  effect  as  a  formal  contract  in  writing  signed  by 
the  parties.*^ 

3.  Compensation^ — a.  Acceptance  by  Contractor  of  Action  of  Postoffice  De- 
partmeni  Fixing  Rate. — ^A  rate  of  compensation  for  carrying  the  mail  cannot 
be  forced  upon  a  railroad  company  without  its  consent,  but  it  may  accept  and 
become  bound  by  the  action  of  the  postoffice  department  fixing  the  rate;''  and 
the  receipt  without  protest  or  objection  of  compensation  at  a  certain  rate 
amounts  to  such  acceptance.® 

b.  Readjustment  of  Compensation. — The  acts  of  1876  and  1878^  authorizing 
the  postmaster  general  to  readjust  the  compensation  to  be  paid  for  transporta- 
tion of  mails  on  railroad  routes  by  reducing  the  compensation  to  all  railroad 
companies  a  specified  per  centum  per  annum  from  the  then  existing  rates,  ap- 
plied only  to  cases  where  no  time  contracts  for  services  were  then  in  existence, 
and  to  contracts  thereafter  to  be  entered  into.  They  did  not  apply  to  contracts 
then  existing  providing  for  transportation  of  mails  for  a  specified  period  at  a 
specified  rate.*^ 

99.   Power  to  arrange  routes  and  adjust  invited     to     begin     at     Port     Townsend 

compensation. — Chicago,    etc.,    R.    Co.    v.  (W.  T.)  five  hundred  miles  less."    It  was 

United  States,  198  U.   S.  385,  389,  49   L.  held  that  this  was  a  sufficient  notice  under 

Ed.  1094.  the   statute    that   proposals   were   desired 

1.  Chicago,  etc.,  R.  Co.  v.  United  States,  for  carrying  the  mail  from  Port  Townsend 
198  U.  S.  385,  389,  49  L.  Ed.  1094.  See  to  Sitka.  Garfielde  v.  United  States,  93 
post,  ''Compensation,"  XII,  B,  3.  U.  S.  242,  245,  23  L.  Ed.  779. 

2.  Power    to    designate    character    of         6.     Proposal    for    carrying    mails    and 
vehicle    and   number    of    carriages. — Sea-  acceptance   thereof. — Garfielde   v.    United 
right  V.   Stokes,   3   How.    151,   171,   ll    L.  States,  93  U.  S.  242,  244,  23  L.  Ed.  779. 
Ed.  537.  6.    For  the  construction  of  the  peculiar 

8.    17  Stat.  313.  ,  terms     of     contracts     to     determine     the 

4.  Notice  inviting  proposals. — Garfielde  amount  recoverable  thereunder,  see  post, 
V,  United  States,  93.  U.  S.  242,  245,  23  L.  "Construction  of  Contracts,"  XII,  B.  7. 
Ed.  779.  7.    Acceptance  by  contractor  of  action 

In  a  notice  inviting  proposals  for  carry-  of    postoffice    department    fixing    rate. — 

ing    the    mails    on   route    number   43,132,  Chicago,    etc.,    R.    Co.    v.    United    States, 

from  Portland,  Oregon,  to  Sitka,  Alaska,  198  U.  S.  385,  389,  49  L.  Ed.  1094;  Eastern 

the  distance  was  stated  to  be  1,400  miles.  R.    Co.  v.  United   States,   129   U.   S.   391, 

The   trip   was   required   to  be   performed  32  L.  Ed.  730. 

each    way    once   in    each   month   in    safe  8.    Eastern  R.  Co.  v.  United  States,  129 

and  suitable  steamboats  by  way  of  Port  U.  S.  391,  396,  32  L.  Ed.  730. 

Townsend  and   San  Juan.     The  time   of  ».   Act  of  July  12,  1876,  ch.  179;  Act  of 

departure    and   arrival    at    each    terminus  June  17,  1878,  ch.  259. 

was  specified  and  ten  days  was  allowed  10.     In   what    cases    readjustment    was 

for  passage.  It  was  then  added  ''proposals  authorized   by   acts   of   1876   and   1878. — 


Digitized  by 


Google 


568 


POSTAL  LAWS. 


c.  Compensation  for  Carriage  over  Subsidized  Railroads. — Numerous  acts  of 
congress  granting  lands  to  railroads,  or  to  states  to  aid  in  the  construction  of 
railroads,  contain  the  condition  that  the  mail  shall  be  carried  by  such  roads  at 
such  rates  as  congress  may  fix,^^  with,  in  some  cases,  the  further  condition  that 
until  congress  acts  the  postmaster  general  may  fix  the  rates.  The  power  under 
the  latter  condition  to  establish  the  rates  includes  the  power  to  prescribe  the 
period  of  their  duration.^^  When,  however,  a  price  is  agreed  upon  for  a  pre- 
scribed service  for  a  designated  period,  and  there  are  collateral  stipulations 
annexed  to  the  same  which  could  not  be  exacted  by  the  government  without 
the  assent  of  the  company,  as,  for  instance,  the  giving  of  sureties  for  the  per- 
formance of  the  service  in  a  particular  way,  then  a  contract  is  created  which 
cannot  be  regarded  by  the  government  without  a  breach  of  good  faith.^^ 
But  where  no  such  collateral  stipulations  are  made,  and  no  duration  of  time  is 
prescribed,  but  the  service  is  exacted  simply  from  the  obligation  growing  out 
of  the  acceptance  of  the  condition  of  the  land  grant,  it  rests  in  the  discretion 
of  the  postmaster  general  to  change  the  price,  from  time  to  time,  as  in  his  judg- 
ment the  public  interests  may  require.^*  An  intention  to  surrender  the  right 
to  demand  the  carriage  of  the  mails  over  subsidized  roads  at  reasonable  charges 


Chicago,  etc.,  R.  Co.  v.  United  States, 
104  U.  S.  680,  685,  26  L.  Ed.  891;  Chicago, 
etc.,  R.  Co.  V.  United  States,  104  U.  S. 
680,  687,  688,  26  L.  Ed.  891;  St.  Paul,  etc., 
R.  Co.  V.  United  States,  112  U.  S.  733, 
735,  28  L.  Ed.  861. 

Generally,  as  to  the  power  of  the  post- 
master general  to  adjust  and  readjust 
compensation  for  the  carriage  of  mail,  see 
ante,  *'Power  of  Postmaster  General," 
XII,  A. 

11.  The  terms  and  conditions  imposed 
by  the  act  of  May  5,  1864,  granting  cer- 
tain public  lands  to  Wisconsin,  to  aid  in 
the  construction  of  railroads,  embraced 
the  condition  that  the  mail  should  be 
carried  by  such  roads  at  such  rates  as 
congress  might  fix;  and  therefore,  the 
rates  fixed  by  §  13  of  the  act  of  July  12, 
1876,  c.  179,  19  Stat.  78,  relating  to  sub- 
sidized roads,  applied  to  roads  coming 
within  the  purview  of  the  act  of  1864. 
Wisconsin  Cent.  R.  Co.  v.  United  States, 
164  U.  S.  190,  205.  41  L-  Ed.  399. 

The  general  policy  of  the  act  of  1864 
was  not  inconsistent  with  the  imposition 
upon  such  roads  of  the  duty  imposed  by 
the  act  of  June  3,  1856,  by  which  they 
were  originally  subsidized  of  transport- 
ing the  mails  at  such  price  as  congress 
might  fix.  Wisconsin  Cent.  R.  Co.  v. 
United  States,  164  U.  St  190,  204,  41  L. 
Ed.  399. 

Contract  fixing  rates  for  prescribed 
period  binding  upon  government. — Where 
congress  in  pursuance  of  the  power  to 
fix  rates  reserved  as  a  condition  of  land 
grants,  authorizes  the  postmaster  general 
to  fix  the  price  by  contract,  within 
specified  maximum  rates,  and  for  a  pre- 
scribed period  the  compensation  so  agreed 
upon  cannot  be  withheld  by  the  govern- 
ment, ^'or  the  period  covered  by  the  con- 
tract without  a  breach  of  public  faith. 
Chicago,  etc.,  R.  Co.  v.  United  States, 
104   U.    S.   680,   26    L.    Ed.    891;    Chicago, 


etc.,  R.  Co.  V.  United  States,  104  U.  S.  687, 
688,  26  L.  Ed.  893. 

Construction  of  statute  fixing  rates  on 
subsidized  railroads. — Section  13  of  the 
act  of  July  12,  1876,  provided  "that  rail- 
road companies  whose  railroad  was  con- 
structed in  whole  or  in  part  by  a  land 
grant  made  by  congress  on  the  condition 
that  the  mails  should  be  transported  over 
their  road  at  such  price  as  congress  should 
by  law  direct,  shall  receive  only  eighty 
per  centum  of  the  compensation  au- 
thorized** by  the  act.  In  construing  this 
provision  it  was  held  that  where  the  con- 
struction of  part  of  a  railroad  was  aided 
by  a  land  grant  made  by  congress,  re- 
duced rates  should  be  paid  for  carrying 
the  mail  only  upon  that  part  of  the  road 
which  had  been  aided  by  such  grant,  and 
that  full  rates  should  be  paid  for  the 
residue  of  the  road.  United  States  v. 
Alabama,  etc.,  R.  Co.,  142  U.  S.  615,  621, 
35  L.  Ed.  1134. 

12.  Power  of  postmaster  general  to  fix 
period  of  duration  of  rates. — ^Jacksonville, 
etc.,  R.  Co.  V.  United  States,  118  U.  S.  626, 
627,  30  L.  Ed.  273. 

Under  such  condition  the  postmaster 
general  may,  if  he  thinks  it  expedient, 
prescribe  specially  for  the  service  of  each 
day.  Jacksonville,  etc.,  R.  Co.  z\  United 
States,  118  U.  S.  626,  627,  30  L.  Ed.  273. 

13.  Contract  precluding  government 
from  changing  rates  during  a  designated 
period. — ^Jacksonville,  etc.,  R.  Co.  v.  United 
States,  118  U.  S.  626,  627,  30  L.  Ed.  273. 

14.  Power  of  postmaster  general  to 
change  rates. — ^Jacksonville,  etc.,  R.  Co.  v. 
United  States,  118  U.  S.  626,  628,  30  L. 
Ed.  273. 

Facts  held  not  to  raise  an  iniplied  con- 
tract as  to  rates. — The  petitioner  was 
aided  in  the  construction  of  its  road  by 
a  grant  of  land  from  the  United  States. 
The  act  making  the  grant  provided  that 
the  mails  should  be  transported  over  the 
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would  be  opposed  to  the  policy  established  by  well-nigh  uniform  congressional 
legislation,  and  therefore  such  an  intention  will  not  be  presumed  in  construing 
an  act  of  congress,  except  perhaps  under  very  exceptional  circumstances.^*^ 

d.  Compensation  for  Additional  Service}^ — When  one  under  contract  to  carry 
the  mail,  is  obliged,  in  order  to  perform  services  additional  to  those  called  for 
by  his  contract,  which  are  required  by  a  peremptory  order  of  the  postmaster 
general,  to  put  on  additional  coaches,  he  is  entitled  to  additional  compensation 
therefor.^*^  The  compensation  to  be  allowed  for  additional  service  under  §  3960 
of  the  Revised  Statutes  must  be  in  the  exact  proportion  which  the  original 
compensation  bore  to  the  original  service.^® 

Extra  Services  Performed  under  Requirement  of  a  Postmaster. — As  a 
postmaster,  in  the  absence  of  special  authority,  has  no  power  to  contract  in 
respect  to  the  mail  messenger  service,^®  a  contractor  who  performs  services 
not  within  the  terms  of  his  contract  under  the  requirement  of  a  postmaster,  is 
not  entitled  to  extra  compensation  therefor.^® 

e.  Compensation  for  Increase  of  Expedition. '^^ — Under  §  3961  of  the  Revised 
Statutes  no  extra  allowance  can  be  made  for  any  increase  of  expedition  in 
carrying  the  mail  unless  thereby  the  employment  of  additional  stock  and  car- 


road  under  the  direction  of  the  postmaster 
general,  at  such  price  as  congress  might 
direct;    and    that    until    the    price    should 
be     thus    fixed,    the    postmaster    general 
should  have  power  to  determine  the  same, 
11  Stat.  16,  c.  31,  §  5.    The  petitioner  had 
a   contract  with  the  government  for  the 
transportation   of   the   mail   from   July   1, 
1871,  to  June  30,  1875,  at  prescribed  rates. 
After  the  termination  of  this  contract  the 
petitioner    continued    to    carry    the    mail 
until   the  21st  of  March,   1876,   when  the 
postmaster  general  fixed  the  rate  of  com- 
pensation at  a  less   sum  for  the   service 
until    June    30,    1876.      From   the    first    of 
July,   1876,  until  June  30,  1880,   the   same 
service  was  performed  by  the   company; 
but  further  reductions  from  the  compensa- 
tion previously  allowed  were  made  under 
the  acts  of  congress  of  July  13,  1876,  and 
of  June  17,  1878.     Notice  of  all  reductions 
was  given  to  the  company,  but  the  service 
by    it    was    continued,    and    the    reduced 
price  was  received,  without  objection.     It 
was    claimed   that   the  company  was   en- 
titled to  the  difference  between  the  price 
thus  allowed  and  the  price  paid  previous 
to  July  1,  1876.     It  was  to  recover  such 
difference  that  the  petition  was  filed;  the 
contention  being  that,  by  the  continuation 
of  the  service  of  the  company  after  June 
30,  1876,  without  objection  from  the  post- 
master  general,    a    contract   was    implied 
that    the    same    compensation    should    be 
subsequently  allowed,  and  also  that  as  the 
road    was    within    the    section    in    which 
contracts  were  to  be  made  for  four  years 
from    July  1,   1876,   the   contract   implied 
from   the  service  afterwards  rendered,  as 
mentioned    above,    was    to    continue    for 
four  years.     It  was  held  that  no  implica- 
tion could  arise  from  the  continuance  of 
the  service,  other  than  that  the  company 
was  carrying  out  the  obligation  imposed 
by    its    acceptance    of    the    land    grants. 
Jacksonville,     etc.,     R.     Co.     v.     United 
States,  118  U.  S.  626,  629,  30  L.  Ed.  273. 


16.  Intention  to  surrender  right  to  fix 
rates  not  presumed. — Wisconsin  Cent.  R. 
Co.  V.  United  States,  164  U.  S.  190,  204, 
41  L.  Ed.  399. 

16.  For  the  construction  of  the  peculiar 
terms  of  contracts  in  relation  to  the 
recovery  of  compensation  for  additional 
service,  see  post,  ^'Construction  of  Con- 
tracts," XII,  B,  7. 

17.  Contractor  entitled  to  additional 
compensation  for  additional  services. — 
Alvord  V,  United  States,  95  U.  S.  356,  359, 
24  L.  Ed.  414.  In  this  case  it  was  held 
that  under  the  findings  of  the  court  the 
contractor  was  entitled  to  $35,100  as  the 
fair  and  reasonable  value  of  the  additional 
services  performed  by  him. 

18.  Mode  of  computing  compensation 
for  additional  service. — United  States  v. 
Barlow,  132  U.  S.  271,  278,  33  L.  Ed.  346; 
Allman  v.  United  States,  131  U.  S.  31,  34, 
33  L.  Ed.  51. 

"Section  3960  treats  the  rate  of  pay  for 
additional  service  as  definitely  fixed  by 
the  original  contract,  and  under  its  pro- 
visions the  compensation,  which  the  con- 
tractor is  to  receive  for  each  extra  trip 
placed  upon  his  route,  is  to  bear  an  exact 
proportion  to  the  additional  service  per- 
formed; that  is,  it  is  to  be  based  upon  the 
rate  established  by  the  original  contract." 
Allman  v.  Unitad  States,  131  U.  S.  31,  34, 
33  L.  Ed.  51. 

19.  See  ante,  "No  Power  to  Contract  in 
Respect  to  Mail  Messenger  Service," 
V,  C,  1. 

20.  Extra  services  performed  under  re- 
quirement of  a  postmaster* — Slavens  v. 
United  States,  196  U.  S.  229,  238,  49  L. 
Ed.  457,  distinguishing  United  States  v, 
Otis,  120  U.  S.  115,  30  L.  Ed.  609. 

21.  For  the  construction  of  the  peculiar 
terms  of  contracts  in  relation  to  the 
recovery  of  compensation  for  expedited 
service,  see  post,  "Construction  of  Con- 
tracts," XII,  B,  7. 
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riers  is  made  necessary,^^  in  which  case  the  increased  compensation  is  to  be 
calculated  upon  the  basis  of  the  necessary  stock  and  carriers  required  to  per- 
form the  service  under  the  original  contract.^s  Whatever  may  be  comprehended 
by  the  term  "stock  and  carriers/'  it  certainly  includes  within  it  men  and  horses.** 
Prior  to  the  act  of  April  7,  1880,  it  was  left  within  the  discretion  of  the  post- 
master general  to  expedite  the  mail  service  to  an  indefinite  extent,  and  to  allow 
a  pro  rata  compensation  therefor.^s  But  under  a  proviso  contained  in  that  act 
such  discretion  was  limited  and  the  postmaster  general  precluded  from  expediting 
the  service,  under  any  contract,  beyond  50  per  cent  of  the  rate  established  in 
the  original  contract.^®  This  proviso  refers  in  express  terms  to  the  "rate  of 
pay"  established  in  the  contract  as  originally  let,  and  intends  it-  as  the  unit  of 
computation  and  not  the  amount  expressed  in  the  first  contract.^^  The  fact 
that  a  mail  contractor  had  from  the  time  his  contract  went  into  effect  carried 
the  mails  with  greater  expedition  than  the  contract  required,  will  not  invalidate 
an  extra  allowance  subsequently  made  to  him  for  an  increase  of  expedition  over 
that  required  by  his  original  contract,  though  there  is  no  actual  increase  in  the 
expedition  with  which  the  mails  are,  in  fact  carried.^s 

Claim  for  Additional  Compensation  Referred  by  Congress  to  Oonrt 
of  Claims. — Whei^  one  under  contract  to  carry  the  mails  by  vessels  between 
specified  places,  increases  the  expedition  with  which  they  are  carried  beyond 
what  the  terms  of  the  contract  require,  and  does  this  at  the  request  of  the  proper 
government  agent,  and  under  the  expectation  of  additional  compensation,  and 
with  reliance  upon  congress  to  fix  the  amount,  and  where  congress,  upon  appli- 
cation made  to  it  refers  the  matter  to  the  court  of  claims,  that  court  is  author- 
ized to  make  and  adjudge  such  an  allowance  as  is  required  ex  aequo  et  bono 
by  all  the  circumstances  of  the  case.^o 

f.   Deductions  and  Fines. — Under  the  express  terms  of  the  Revised  Statutes, 


82.  No  extra  allowance  unless  employ- 
ment of  additional  stock  and  carriers  is 
made  necessary. — United  States  v.  Barlow, 
132  U.  S.  271,  279,  33  L-  Ed.  346;  United 
States  V.  Piatt,  157  U.  S.  113,  39  L.  Ed. 
639;  United  States  v,  Salisbury,  157  U.  S. 
121,  39  I,.  Ed.  642. 

23.  Basis  of  calculation  of  increased 
compensation. — United  State?  v,  Voorhees, 
135  U.  S.  550,  34  L*  Ed.  258. 

The  additional  compensation  must  bear 
no  greater  proportion  to  the  additional 
stock  and  carriers  necessarily  employed 
than  the  compensation  in  the  original 
contract  bears  to  the  stock  and  carriers 
necessarily  employed  in  its  execution. 
United  States  v,  Piatt,  157  U.  S.  113,  39 
L.  Ed.  639;  United  States  v,  Salisbury,  157 
U.  S.  121,  39  L.  Ed.  642;  Allman  v.  United 
States,    131    U.    S.    31,    34,    33    L.    Ed.    51. 

24.  Term  ''stock  and  carriers"  included 
men  and  horses. — United  States  v.  Piatt, 
157  U.  S.  113,  117,  39  L.  Ed.  639. 

25.  Discretion  of  postmaster  general 
prior  to  act  of  1880. — Allman  v.  United 
States,  131  U.  S.  31,  34,  33  L.  Ed.  51. 

26.  Limitation  upon  discretion  under 
proviso  in  act  of  1880. — Allman  v.  United 
States,  131  U.  S.  31,  35,  33  L.  Ed.  51. 

27.  Unit  of  computation  under  proviso. 
—Allman  v.  United  States,  131  U.  S.  31, 
34,   33   L.   Ed.  51. 

28.  Facts  not  invalidating  extra  allow- 
ance.— ^United  States  v.  Voorhees,  135  U. 
S.  550,  553,  34  L.  Ed.  258. 


29.  Claim  for  additional  compensation 
referred  by  congress  to  court  of  claims.^ — 

Roberts  v.  United  States,  92  U.  S.  41,  48, 
23  L.  Ed.  646. 

Contractors  for  the  transportation  of 
the  mails  between  New  York  and  New 
Orleans,  touching  at  Havana,  and  between 
Havana  and  Chagres,  having  subsequently 
established  a  direct  line  between  New 
York  and  Chagres,  which  made  the  pas- 
sage between  the  latter  points  in  a  shorter 
time,  by  two  days,  than  the  mailships 
running  under  the  contract  by  way  of  Ha- 
vana, consented  to  take  Chagres  and  Cali- 
fornia mails  outward  and  homeward  by 
the  direct  steamers,  without  requiring 
from  the  postoffice  department  a  prior 
stipulation  to  pay  for  the  extra  service, 
but  without  precluding  themselves  from 
applying  to  congress  for  such  compensa- 
tion as  it  might  deem  just  and  reasonable. 
To  this  arrangement  the  postmaster  gen- 
eral assented,  with  the  understanding  that 
his  department  did  not  thereby  become  re- 
sponsible for  any  additional  expense.  Ap- 
plication was  made  to  congress  for 
equitable  relief,  and  an  act  passed  ^  re- 
ferring the  claim  to  the  court  of  claims, 
with  directions  to  examine  the  same,  and 
determine  and  adjudge  what  if  any,  amount 
was  due  for  extra  service.  It  was  held 
that  the  court  of  claims  was  authorized 
to  adjudge  such  an  allowance  as  was  re- 
quired ex  aequo  et  bono  by  all  the  cir- 
cumstances of  the  case.  Roberts  v.  United 
States,  92  U.  S.  41,  23  L.  Ed.  646. 
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the  postmaster  general  may  make  deductions  from  the  pay  of  contractors,  for 
failures  to  perform  service  according  to  contract,  and  impose  fines  upon  them  for 
other  delinquencies.  He  may  deduct  the  price  of  the  trip  in  all  cases  where  the 
trip  is  not  performed;  and  not  exceeding  three  times  the  price  if  the  failure  be  • 
occasioned  by  the  fault  of  the  contractor  or  carrier. ^^  This  provision  applies  to 
all  contractors,  whether  they  be  natural  persons  or  corporations.^^  It  was  not 
repealed  by  §  5  of  the  act  of  March  3,  1879,^2  making  appropriations  for  the 
service  of  the  postoffice  department  for  the  fiscal  year  ending  June  30,  1880.  At 
most  the  latter  statute  merely  made  an  exception  to  the  provisions  of  the  former, 
so  far  as  railway  companies  were  concerned.^^  Accordingly  the  repeal  of  the 
latter  statute  by  the  act  of  June  11,  1880,^**  left  the  original  provision  in  full 
force.3«  Forfeitures  imposed  by  the  postmaster  general  under  this  statute,  are 
not  subject  to  review  by  the  supreme  court.^® 

g.  Presentation  of  Claim  for  Compensation. — The  presentation  of  a  claim  for 
compensation  for  carrying  the  mails,  to  the  second  assistant  postmaster  general, 
with  whom  all  the  business  in  relation  to  the  claim  had  been  previously  transacted, 
is,  in  contemplation  of  law,  the  presentation  of  it  to  the  postmaster  general.*^ 
h.  Estoppel  io  Claim  Compensation, — See  the  title  Estoppei,,  vol,  5,  p.  979. 
i-  Waiver  of  Right  to  Defnand  Compensation. — A  mail  contractor  may  waive 
his  right  to  demand  compensation  for  services  performed.^s  Thus,  a  railroad  com- 
pany under  contract  to  carry  the  mails  may  waive  its  right  to  additional  com- 
pensation for  transporting  postoffice  inspectors,  by  a  silent  and  peaceful  acquies- 
cence in  the  demand  made  by  the  government  for  the  free  transportation  of  such 
officials.^*  But  where  a  contractor  renders  services  in  compliance  with  a  manda- 
tory statute,  and  under  protest  against  the  government's  construction  of  the  law 
relating  to  the  compensation  to  be  allowed  for  such  services,  he  does  not  thereby 
waive  his  right  to  demand  such  compensation  as  should  be  pillowed  under  a  proper 
construction  of  the  law.^®  The  performance  by  a  railroad  company,  under  con- 
tract to  carry  the  mail,  of  the  service  required  by  its  contract,  notwithstanding  a 
notice  of  an  intended  reduction  of  the  compensation  by  the  postmaster  general 
given  under  an  erroneous  construction  of  a  statute,  cannot  be  construed  as  a 
waiver  of  its  rights  or  an  acquiescence  in  new  proposals ;  and  this  whether  it  pro- 
tests against  the  erroneous  construction  of  the  law  or  not.*^ 

j.  Action  of  Postmaster  General  Directing  Payment  of  Compensation  Not  Con- 
clusive,— ^The  postmaster  general  in  directing  payment  of  compensation  for  mail 
transportation,  under  the  statutes  providing  the  rate  and  basis  thereof,  does  not 
act  judicially,  and  such  direction  is  not  conclusive  when  brought  in  question  in  a 

80.  Power   of   postmaster   general   to      Ed.  51. 

make  deductions  and  inipose  fines. — Re-  87.  Presentation  of  claim  to  second  as- 
vised  Statutes,  §  3962.  Chicago,  etc.,  R.  sistant  postmaster  general. — Alvord  v. 
Co.  V.  United  States,  127  U.  S.  406,  32  United  States,  95  U.  S.  356,  24  L.  Ed. 
I*  Ed.  180.  414. 

81.  Chicago,  etc.,  R.  Co.  v.  United  38.  Contractor  may  waive  right  to  de- 
States,  127  U.  S.  406,  407,  32  L.  Ed.  180.  mand  compensation. — Central  Pac.  R.  Co. 

82.  20  Stat.  c.  180,  355,  358.  V.  United  States.  164  U.  S.  93,  41  L.  Ed. 

33.  Chicago,    etc.,    R.    Co.    v.    United      362. 

States,  127  U.  S.  406,  408,  32  L.  Ed.  180.  39.  Central  Pac.  R.  Co.  v.  United  States, 

Section  5  of  the  act  of  1879  applied  only  164  U.  S.  93,  99,  41   L.  Ed.  362.     In  this 

to    railroad    companies,    and    had    special  case  it   appeared   that  the  railroad   com- 

rcference    to    failures    of   delivery  within  pany  had  for  a  number  of  years  presented 

schedule  time,  and  made  a  difference  be-  its  accounts  to  the  government  for  serv- 

tween  them  and  failures  to  make  the  trips,  ices   in   the   transportation   of  mails,  and 

leaving  the  provision  for  the  latter  sub-  had  made  no  claim  in  any  of  these  years 

stantiallv  as  it  was  in  the  Revised  Stat-  for   compensation   for   the   transportation 

utes.     dhicago,    etc.,    R.    Co.    v.    United  of  postoffice  inspectors. 

States,  127  U.  S.  406,  408,  32  L.  Ed.  180.  40.    Facts    held    not    to    constitnte    a 

34.  21  Stat.  c.  206,  177,  178.  waiver.— Union    Pac.     R.    Co.   v.   United 
86.     Chicago,    etc.,    R.    Co.    v.    United  States,  104  U.  S.  662,  666,  26  L.  Ed.  884; 

States,  127  U.  S.  406,  409,  32  L.   Ed.  180.  Central  Pac.  R.  Co.  v.  United  States.  164 

86.    Forfeitures  imposed  not  subject  to  U.  S.  93,  99,  41  L.  Ed.  362. 
review    by     supreme     court. — Allman    v.  41.     Chicago,     etc.,     R.    Co.   v.   United 

United    States,    131    U.    S.    31,    35,    33    L.  States,  104  U.  S.  680,  686,  26  L.  Ed.  891. 
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court  of  justice.'* 2 

4.  Power  op  Postmaster  General  to  Change  Schedules  of  Departures 
AND  Arrivals. — Under  §  263  of  the  act  of  June  8,  1872,  which  provided  that  the 
postmaster  general  might  in  his  discretion  change  the  schedules  of  departures  and 
arrivals  of  mails  in  all  cases,  without  increase  of  pay,  provided  the  running  time 
was  not  abridged,  the  postmaster  general  had  the  power  to  name  the  precise  days 
of  the  month  on  which  a  steamer  under  contract  to  carry  mails  should  leave  its 
terminal  ports.*^ 

5.  Power  of  Postmaster  General  to  Change  Route. — Under  the  regulations 
of  the  postoffice  department  the  postmaster  general  can  change  the  direction  of  a 
mail  route  where  it  becomes  necessary  to  do  so  in  order  to  avoid  an  almost  im- 
passable portion  of  the  original  route.'** 

6.  Power  of  Postmaster  General  to  Discontinue  or  Curtail  Service  un- 
der Contract.'*^ — Under  the  postal  laws  and  regulations  power  is  given  the  post- 
master general  whenever,  in  his  judgment,  the  public  interest  shall  require,  to  dis- 
continue or  curtail  the  service  on  any  mail  route,  giving  the  contractor  as  indem- 
nity one  month's  extra  pay.**® 

7.  Construction  of  Contracts. — The  same  principles  of  right  and  justice 
which  prevail  between  individuals  should  control  in  the  construction  and  carrying 
out  of  contracts  for  the  carriage  of  mail  between  the  government  and  individuals. 
In  giving  a  proper  construction  to  such  a  contract  the  court  is  required  to  examine 
the  entire  contract,  to  consider  the  relation  of  the  parties,  and  tiie  circumstances 
under  which  it  was  signed.  The  substance  of  the  agreement  as  contradistinguished 
from  its  mere  form  must  be  carefully  looked  to,  in  order  that  the  court  may  give 
it  a  fair  and  just  construction,  and  ascertain  the  substantial  intent  of  the  parties.** 
The  supreme  court  upon  these  principles  of  construction  has  interpreted  the  terms 
of  a  number  of  mail  carriage  contracts.  The  questions  to  which  such  interpreta- 
tion has  been  directed  have  been  as  to  the  route  by  which  the  mails  were  to  be 
carried,*®  the  places  at  which  they  were  to  be  delivered,*®  what  was  prerequisite 


42.  Action  of  postmaster  general  direct- 
ing payment  of  compensation  not  conclu- 
sive.— Wisconsin  Cent.  R.  Co.  v.  United 
States,  164  U.  S.   190,  205,  41   L.   Ed.  399. 

43.  Power  to  name  dates  of  departure 
of  mail  steamer  from  terminal  ports. — 
Garfielde  v.  United  States,  93  U.  S.  242, 
246,  23  L.  Ed.  779. 

44.  Power  of  postmaster  general  to 
change  mail  route. — United  States  v.  Bar- 
low,  132  U.   S.  271,  278,  33    L.   Ed.  346. 

45.  As  to  the  authority  of  the  post- 
master general  to  terminate  a  contract 
or  curtail  the  service,  under  the  terms  of 
the  contract,  see  post,  "Construction  of 
Contracts,"   XII,   B,  7. 

46.  Power  to  discontinue  or  curtail 
service  on  mail  route. — Slavens  v.  United 
States,  196  U.  S.  229,  236,  49  L.  Ed.  457. 
See,  also,  Garfielde  v.  United  States,  93 
U.  S.  242,  246,  23  L.  Ed.  779. 

Facts  held  to  constitute  a  discontinu- 
ance.— Under  the  act  of  February  2Sth, 
1861,  which  authorized  the  postmaster  gen- 
eral to  discontinue,  under  certain  circum- 
stances specified,  the  postal  service  on  any 
route,  a  "suspension"  during  the  late  re- 
bellion at  the  postmaster  general's  direc- 
tion of  a  route  in  certain  rebellious  states, 
with  a  notice  to  the  contractor  that  he 
would  be  held  responsible  for  a  renewal 
when  the  postmaster  general  should  deem 
it  safe  to  renew  the  service  there,  was  held 


to  be  a  discontinuance;  and  the  mail  car- 
rier's contract  with  the  government  call- 
ing for  a  month's  pay  if  the  postmaster 
general  discontinued  the  service,  it  was 
adjudged  that  he  was  entitled  to  a  month's 
pay  accordingly..  Reeside  v.  United 
States,  8  Wall.  38,  19   L.   Ed.  318. 

47.  Principles  of  construction. — United 
States  V.  Utah,  etc..  Stage  Co.,  199  U. 
S.    414,    423,    50    L.    Ed.    251. 

48.  Claimant  contracted  to  carry  the 
mails  "from  S.,  by  R.  and  N.,  to  G.,  1!^ 
miles  and  back."  The  mails  were  carried 
on  the  outward  trip  by  the  two  interven- 
ing stations,  but  on  the  return  trip  were 
carried  directly  from  G.  to  S.,  by  a  shorter 
route,  thereby  avoiding  such  intervening 
stations.  It  was  held  that  the  contractor 
was  clearly  required  to  return  to  S.  from 
G.  by  the  same  route  he  went  from  S. 
to  G.  United  States  v,  Carr,  132  U.  S. 
644,  652,  33  L.  Ed.  483. 

48.  Agreement  to  deliver  mail  into  post- 
offices,  mail  stations  and  cars. — ^Where  in 
a  contract  for  the  carriage  of  mail  a  con- 
tractor agreed  to  deliver  the  mail  into 
the  postoffices,  mail  stations  and  cars,  it 
was  held  that  the  contract  was  not  ex- 
clusively for  wagon  service,  but,  reason- 
ably construed,  required  the  delivery  of 
the  mail  into  the  stations  of  an  elevated 
railroad  in  such  wise  as  to  be  placed 
in  the  cars,  and  consequently  required  it 
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to  recovery  on  a  contract,^ ^  as  to  the  amount  of  compensation  recoverable,*^^  as 
to  the  right  of  additional  compensation  for  extra  service,*^^  ^g  ^q  whether  a  re- 


to  be  carried  upstairs  without  extra  al- 
lowance of  pay.  United  States  v,  Utah, 
etc..  Stage  Co.,  199  U.  S.  414,  425,  50 
L.   Ed.  251. 

50.  Acceptance  by  postmaster  general 
prerequisite  to  recovery  on  contract. — A 
steamship  company  entered  into  a  con- 
tract with  the  United  States  to  carry  the 
mail  from  San  Francisco  to  China  and 
Japan  in  first  class  American  vessels  to 
be  inspected  and  accepted  by  the  post- 
master general.  It  was  held  that  the 
company  could  only  recover  on  the  con- 
tract for  the  service  rendered  by  vessels 
which  had  been  so  accepted,  and  that  it 
could  not  recover  thereon  for  mails  car- 
ried in  vessels  which  had  not  been  ac- 
cepted; that  as  to  these,  the  sea  postages 
offered  by  the  postmaster  general  was, 
as  it  was  before  the  making  of  the  con- 
tract, the  only  compensation  recover- 
able.     Steamship    Co.    v.    United    States, 

103  U.  S.  721,  729,  26  L.  Ed.  419;  United 
States  V.  Steamship  Co.,  104  U.  S.  480,  26 
L.    Ed.    850. 

51.  Statute  constituting  a  contract  to 
pay  fair  and  reasonable  rates. — In  the  case 
of   Union  Pac.    R.    Co.   v.   United   States, 

104  U.  S.  662,  666,  26  L.  Ed.  884,  it 
was  decided  that  the  railroad  company, 
by  virtue  of  the  sixth  section  of  the  act 
of  July  1,  1862,  ch.  120,  12  Stat,  at  L.  489, 
incorporating  said  company,  was  entitled 
to  be  paid  by  the  government  for  serv- 
ices rendered  in  the  transportation  of  the 
mails  over  its  road,  and  of  the  employ- 
ees accompanying  them,  compensation  at 
fair  and  reasonable  rates,  not  to  exceed 
the  amounts  paid  by  private  parties  for 
the  same  kind  of  service,  and  that  this 
section  constituted  a  contract  between  the 
company  and  the  United  States  which 
was  not  affected  by  §  4001  of  the  Re- 
vised Statutes  authorizing  the  postmaster 
general  to  fix  the  rate  of  compensation 
to  land-grant  roads,  in  the  absence  of  a 
price  fixed  by  law,  and  that  he  had  no 
authority  to  msist  that  it  was  not  bind- 
ing. See,  also.  United  States  v.  Central 
Pac.  R.  Co.,  118  U.  S.  235,  238,  30  L. 
Ed.   173. 

In  Union  Pac.  R.  Co.  v.  United  States, 
117  U.  S.  355,  29  L.  Ed.  920,  it  was  held 
in  construing  the  same  statute,  that  it 
was  immaterial  whether  the  amount  ac- 
tually found  to  be  due  for  transportation 
of  the  mails,  was  ascertained  upon  evi- 
dence comparing  them  with  the  rates 
previously  determined  and  fixed  by  the 
company,  or  with  those  allowed  by  the 
accountmg  officers  of  the  government; 
that  the  only  material  thing  was  to  ad- 
judge what  was  due  according  to  the  rule 
prescribed  by  the  statute. 

It  was  further  held  in  construing  the 
same  statute  that  if  the  parties  did  not 
agree  upon  the  amount  of  compensation, 
or   upon    the    rule    of    computation,    the 


compensation,  at  fair  and  reasonable 
rates,  was  to  be  determined  upon  a  con- 
'sideration  of  all  the  fact  material  to  the 
issue,  not  to  exceed  the  amounts  paid 
by  private  parties  for  the  same  kind  of 
service;  that  there  should  be  included 
in  the  estimate  an  allowance  for  compen- 
sation for  the  transportation  of  mail 
agents  and  clerks;  not,  however,  as  a  sep- 
arate item  of  service,  to  be  paid  for, 
necessarily,  at  the  rates  which  might 
reasonably  be  charged  if  that  were  the 
whole;  but  as  a  part  of  and  incident  to 
the  entire  service  rendered  in  the  trans- 
action of  the  postal  business  required  by 
the  government.  Union  Pac.  R.  Co.  v. 
United  States,  104  U.  S.  662,  668,  26  L. 
Ed.    884. 

The  Omaha  bridge  of  the  Union  Pacific 
Railway  Company  was  subject  ^to  the  pro- 
visions of  this  statute,  as  to  the  rates 
to  be  paid  by  the  government  for  trans- 
portation service  over  it.  Union  Pac.  R. 
Co,  V.  United  States,  117  U.  S.  355,  29  L. 
Ed.   920. 

52.  Contractor  entitled  to  additional 
compensation  for  extra  service. — Where 
the  question  involved  was  as  to  the  right 
of  a  contractor  for  mail  service  to  recover 
additional  compensation  for  extra  serv- 
ice, because  the  government's  advertise- 
ment for  proposals,  instead  of  stating  the 
number  of  elevated  stations  to  be  served 
as  four,  which  was,  in  fact,  the  number, 
gave  the  number  of  stations  at  two,  and 
where  the  advertisement  required  the 
bidders  to  inform  themselves  as  to  the 
facts,  and  stated  that  additional  compen- 
sation would .  not  be  allowed  for  mis- 
takes, it  was  held  that  the  contractor  had 
a  right  to  presume  that  the  government 
knew  how  many  stations  were  to  be 
served  and  that  he  could  recover  such 
additional  compensation.  United  States 
V.  Utah,  etc..  Stage  Co.,  199  U.  S.  414, 
424,   50   L.    Ed.   251. 

A  mail  contractor  secured  the  contracts 
for  routes  number  6636  and  6635.  By 
the  terms  of  the  contract  for  route  num- 
ber 6636  he  was  to  carry  the  mail  "be- 
tween the  New  York  City  postoffices  and 
branch  offices,"  for  a  stipulated  amount, 
and  for  any  increase  in  the  service  he 
was  to  be  paid  pro  rata.  The  contract 
for  route  number  6635  was  for  the  New 
York  City  mail  messenger  service  and  by 
its  provisions  he  was  to  carry  the  mail 
"between  the  postoffice  at  New  York  and 
the  railroad  stations  and  steamship  land- 
ings in  said  city,  including  transfer  be- 
tween stations."  .The  contract  also  pro- 
vided that  all  new  or  additional  mail  mes- 
senger and  transfer  service  in  New  York 
City  should  be  performed  without  ad-' 
ditional  compensation.  While  the  con- 
tractor was  engaged  in  the  performance 
of  this  contract,  the  United  States  di- 
rected    him    to    transport     mails     which 
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duction  of  compensation  was  authorized,'^  and  as  to  the  right  of  the  postmaster 


theretofore  had  been  transferred,  as  re- 
quired by  the  contract,  "from  the  New 
York  City  postofiice  to  the  Pennsylvania 
Railroad  depot  (foot  of  Cortlandt  Street)' 
and  back,  fifty  times  per  week,"  across 
the  Hudson  River  to  the  Pennsylvania 
Railroad  depot  at  Jersey  City,  in  the  State 
of  New  Jersey.  This  item  for  the  extra 
service  was  allowed  by  the  court  of  claims. 
But  the  United  States  questioned  the  pro- 
priety of  its  allowance  contending  that 
it  was  mail  messenger  service,  and  was 
governed  by  the  terms  of  the  contract 
for  route  No.  6635,  which  forbade  extra 
compensation  in  regard  to  it.  It  was  held 
that  the  contractor  could  recover  addi- 
tional compensation  as  the  mail  messenger 
contract  for  route  No.  6635  did  not  con- 
template mail  station  service,  but  only 
service  between  the  main  postoffice  and 
railroad  stations  and  steamboat  landinp^s, 
and  that  the  new  or  additional  service 
which  was  to  be  performed  without  ad- 
ditional compensation  was  new  or  ad- 
ditional service  in  the  city  of  New  York. 
United  States  v,  Otis,  120  U,  S.  115,  121, 
30  L.  Ed.  609. 

Term  "new  or  additional  service,"  con- 
8trued.-^In  a  contract  for-  the  carriage  of 
mail,  where  it  was  stipulated  that  the 
postmaster  general  might  require  new  or 
additional  service  without  additional  com- 
pensation, the  phrase  "new  or  additional 
service,"  was  held  not  to  be  one  of  exact 
meaning,  defining  the  precise  extent  of 
the  obligation  incurred,  but  that  the  court 
might  give  it  a  reasonable  construction 
with  a  view  to  doing  justice  between  the 
parties;  that  the  purpose  of  such  a  stipu- 
lation is  to  require  the  performance,  with- 
out additional  compensation,  of  new  or 
additional  service  which  may  arise  from 
improved  methods  in  the  transaction  of 
the  business  of  the  postoffice  department 
and  in  the  increased  demand  for  service 
resulting  from  the  growth  and  develop- 
ment of  towns  and  cities;  that  under  such 
a  contract  the  postmaster  general  cannot 
order  service  of  a  different  character  not 
within  the  contractual  arrangement,  even, 
it  would  seem,  though  such  change  or 
service  would  greatly  decrease  the  burden 
of  the  contractor;  that  there  must  also  be 
some  limit  to  the  service  which  can  be 
required  under  such  a  contract,  without 
additional  compensation,  and  in  determin- 
ing whether  that  limit  has  been  exceeded 
the  entire  contract  and  its  surrounding  cir- 
cumstances must  be  considered  in  order 
to  ascertain  the  intention  of  the  parties. 
United  States  v.  Utah,  etc.,  Stage  Co.,  199 
U.  S.  414,  422,  423,  50  L.  Ed.  251;  Slavens 
V.  United  States,  196  U.'  S.  229,  237,  49  L. 
Ed.  457. 

Where  in  interpreting  such  a  contract  it 
appeared  that  the  government  in  its  ad- 
vertisement had  stated  the  probable  ad- 
ditional annual  mileage  at  6718.40  miles, 
and  the  additional  mileage    actually     re- 


quired, over  and  above  the  normal  in- 
crease, in  a  period  of  about  sixteen  months, 
was  over  300,000  miles,  and  in  addition  the 
contractor  was  required  in  that  period  to 
pay  an  increased  sum  of  nearly  $10,000 
for  ferrying  wagons  across  rivers,  it  was 
held  that  the  limit  of  reasonable  require- 
ment under  the  new  and  additional  service 
clause  was  exceeded,  and  that  the  service 
required  could  not  be  held  to  be  within 
the  terms  of  the  contract.  United  States 
V.  Utah,  etc..  Stage  Co.,  199  U.  S.  414,  50 
L.  Ed.  251.  See,  also,  Serralles'  Succes- 
sion V.  Esbri,  200  U.  S.  103,  113,  50  L.  Ed. 
391. 

Where  in  a  contract  for  the  carriage  of 
mail  the  contractor  was  required  to  per- 
form all  new  or  additional  or  changed 
wagon  mail  station  service  that  the  post- 
master general  should  order,  without  ad- 
ditional compensation,  whether  caused  by 
change  of  location  of  postoffice,  stations 
or  landings,  or  by  the  establishment  of 
others  than  those  existing  at  the  time  of 
the  contract,  or  rendered  necessary  in  the 
judgment  of  the  postmaster  general  from 
any  cause;  and  the  postmaster  general 
was  authorized  to  change  the  schedule, 
vary  the  routes,  increase,  decrease  or  ex- 
tend the  service  without  change  of  pay,  it 
was  held  that  the  postmaster  general 
might  order  without  additional  compensa- 
tion a  change  in  the  service  requiring  the 
mail  to  be  taken  to  and  from  street  cars, 
met  at  crossings  instead  of  landings  and 
stations.  Slavens  r.  United  States,  196  U. 
S.  229,  237,  49   L.   Ed.  457. 

53.  Reduction  of  rate  of  compensatioii 
authorized. — In  conformity  with  the  law 
the  postmaster  general  notified  a  railroad 
company  which  was  carrying  the  mail  un- 
der a  contract  with  the  government,  that 
for  a  period  of  four  years  after  a  date 
specified  the  compensation  for  carriaige 
would  be  at  rates  named  in  the  notice 
"unless  otherwise  ordered."  The  com- 
pany transported  the  mails,  and,  without 
objection,  accepted  pay  therefor  at  the 
rates  specified.  It  was  held  that  the  post- 
master general  could,  before  the  expira- 
tion of  the  four  years,  without  violating 
the  contract,  reduce  the  rate  of  compensa- 
tion in  compliance  with  an  act  of  congress 
authorizing  such  reduction,  but  that  the 
railroad  company  was  not  bound  to  con- 
tinue to  carry  the  mails  at  the  reduced 
rates,  but  might  discontinue  their  trans- 
portation on  its  cars.  Eastern  R.  Co.  v. 
United  States,  129  U.  S.  391,  395,  32  L, 
Ed.  730,  distinguishing  Chicago,  etc.,  R. 
Co.  V.  United  States,  104  U.  S.  680,  26  L. 
Ed.  891. 

Contract  not  authorising^  reduction  of 
compensation  for  full  service  performed. 
— A  provision  in  a  contract  for  the  car- 
riage of  mail  authorizing  the  postmaster 
general  to  discontinue  or  curtail  the  serv- 
ice, in  whole  or  in  part,  he  allowing,  as 
an  indemnity  to  the  contractor,  a  month's 
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general  to  cancel  a  contract.** 

8.  Acquiescence  in  Contractor's  Interpretation  of  Contract. — Burden 
on  Contractor  to  Show  Information  by  Department  of  His  Conduct. — 
Where  a  mail  contractor  has  failed  to  perform  his  contract  in  the  manner  required 
by  the  proper  legal  interpretation  thereof,  but  seeks  to  recover  the  full  contract 
price  upon  the  ground  of  an  acquiescence  by  the  postoffice  department  equivalent 
to  assent  in  his  mode  of  dealing  with  the  subject  matter  of  the  contract,  the  burden 
is  on  him  to  show  knowledge  or  information  by  the  department  of  his  conduct 
in  the  premises.^*^ 

9.  Odntracts  for  Carriage  over  Extension  beyond  Terminal  of  Estab- 
lished Route. — Where  an  extension  is  made  beyond  the  terminal  of  an  established 
route,  it  is  not  essential  that  prior  contracts  shall  be  abrogated,  but  provision  may 
be  made  for  the  extension  alone.  There  is  nothing  in  §  4002  of  the  Revised  Stat- 
utes to  preclude  this.**® 

10.  Effect  of  Annulment  of  Contract  by  Act  of  Congress. — Where  a 
vessel  carrying  foreign  mails  under  contract  with  the  government  starts  on  her 
voyage  ten  or  twelve  days  before  congress  passed  a  statute  annulling  the  contract, 
such  annulment  will  not  operate  on  that  voyage.'^'^ 

11.  Measure  of  Damages  for  Illegally  Refusing  to  Award  Contract. — 
An  indemnity  agreed  upon  as  the  amount  to  be  paid  for  canceling  a  contract  for 
carrying  the  mails,  must  afford  the  measure  of  damages  for  illegally  refusing  to 
awarding  it.** 


extra  pay  on  the  amount  of  service  dis- 
pensed with,  and  a  pro  rata  compensation 
for  that  retained  and  continued,  does  not 
confer  power  to  reduce  the  compensation 
for  the  full  service  performed,  or  to  alter 
the  terms  of  the  contract.  Chicago,  etc., 
R.  Co.  v.  United  States,  104  U.  S.  680,  684, 
26  Lr.  Ed.  891. 

54.  A  mail  contract  provided  ''that  the 
postmaster  general  may  discontinue  the 
entire  service  whenever  the  public  in- 
terest, in  his  judgment  shall  require  such 
discontinuance."  Under  the  power  sup- 
posed to  be  conferred  upon  him  by  the 
terms  of  the  contract,  and  the  authority 
vested  in  him  by  the  Postal  Laws  and 
Regulations,  1887,  §  817,  Revised  Statutes, 
the  postmaster  general  having  decreased 
the  service  under  the  contract,  by  reason 
of  thie  introduction  of  a  new  method  of 
carrying  the  mails,  discontinued  the  origi- 
nal service,  and,  the  contractor  declining 
to  perform  the  work  remaining  at  a  lower 
compensation,  put  an  end  to  the  contract 
by  an  order  of  discontinuance,  allowing 
the  contractor  one  month's  extra  pay  as 
full  indemnity,  and  relet  the  contract  for 
the  remaining  time  of  the  service.  It  was 
held  that  the  contract  permitted  the  post- 
master general  to  cancel  the  contract, 
whether  the  entire  service  was  aban- 
doned or  not,  upon  the  allowance  of  one 
month's  extra  pay  to  the  contractor,  and 
to  relet  the  remaining  service.  Slavens  v. 
United  States,  196  U.  S.  2^9,  233,  49  L. 
Ed.  457. 

55.  Burden  on  contractor  to  show  in- 
formation by  department  of  his  conduct. 
—United  States  v,  Carr,  132  U.  S.  644,  653, 
33  L.  Ed.  483. 

There  is  no  presumption  that  the  local 
postmasters  on  such  a  contractor's  route 


were  acquainted  with  the  terms  of  the  con- 
tract and  the  contractor's  noncompliance 
therewith,  and  therefore  knowledge  or  in- 
formation by  the  postoffice  department  of 
the  contractor's  mode  of  dealing  with  the 
subject  matter  of  the  contract  cannot  be 
based  upon  such  presumption,  and  upon 
the  further  presumption  that  such  post- 
masters must  have  reported  the  failure  in 
performance  to  the  department.  United 
States  V.  Carr,  132  U.  S.  644,  653,  33  L. 
Ed.  483. 

Evidence  not  justifying  holding  that 
department  had  acquiesced  in  contractors 
interpretation.^ — Where  a  mail  contractor 
failed  to  perform  his  contract  according 
to  its  proper  legal  interpretation,  and  the 
certificate  of  the  second  assistant  post- 
master general  stated  in  relation  to  the 
contract  that  the  mails  had  been  carried 
"without  any  failures  or  delinquencies,  so 
far  as  shown  by  returns  received,"  and  it 
did  not  appear  what  the  local  postmasters 
on  the  contractor's  route  did,  in  fact,  re- 
port, it  was  held  that  the  evidence  did  not 
justify  the  court  in  holding  that  the  post- 
office  department  had  paid  the  contractor 
the  full  measure  of  his  compensation  with 
knowledge  of  the  manner  in  which  he  was 
performing  the  work  or  had  acquiesced  in 
his  interpretation  of  the  contract.  United 
States  V.  Carr,  132  U.  S.  644,  654,  33  L. 
Ed.  483. 

56.  Provision  may  be  made  for  exten- 
sion alone. — Chicago,  etc.,  R.  Co.  v.  United 
States,  198  U.  S.  385,  389,  49  L.  Ed.  1094. 

57.  Act  passed  after  vessel  carrying 
mails  has  started  on  her  voyage. — Steam- 
ship Co.  V,  United  States,  103  U.  S.  721, 
729,  26   L.   Ed.  419. 

58.  Measure  of  damages  for  illegally 
refusing  to  award  contract. — GarHelde  v. 
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12.  Weight  of  Evidence  in  Suit  on  Bond  Given  to  Secure  Performance 
OF  Contract. — In  a  suit  by  the  government  to  recover  an  amount  alleged  to  be 
due  on  a  bond  given  to  secure  the  performance  of  a  contract  to  carry  mail  on  the 
ground  that  there  has  been  an  abandonment  of  such  contract,  the  production  in 
evidence  of  a  certified  copy  of  the  account  of  the  contractor  as  a  failing  contractor 
from  the  books  of  the  auditor  for  the  postoffice  department,  telegrams  from  the 
local  postmaster  stating  that  the  service  has  been  absolutely  abandoned  by  the 
contractor,  and  the  finding  of  the  postmaster  general  that  the  contractor  is  a  fail- 
ing contractor,  make  out  a  prima  facie  case  for  the  government.^® 

C.  Appropriation  for  Mail  Service  Performed  in  Confederate  States 
Prior  to  War. — The  act  of  March  3,  1877,**^  appropriating  a  sum  of  money  to 
pay  the  amount  due  to  mail  contractors  for  services  performed  in  the  Confederate 
States  prior  to  the  Civil  War,  has  received  the  interpretation  of  the  supreme 
court^i 

D.  Mandamus  to  Compel  Postmaster  General  to  Credit  Mail  Contractor 
with  Amount  Found  Due  Him. — See  the  title  Mandamus,  vol.  8,  p.  1. 

E.  Status  of  Person  in  Charge  of  Mail  on  Railroad  Train. — The  federal 
statutes  which  authorize  the  postmaster  general  to  appoint  railway  postal  clerks,®^ 
and  provide  that  every  railway  company  carrying  the  mail  shall  carry  on  any  train 
which  may  run  over  its  road,  and  without  extra  charge  therefor,  all  mailable  mat- 
ter directed  to  be  carried  thereon,  with  the  person  in  charge  of  the  same,^^  do  not 
make  the  person  thus  to  be  carried  with  the  mail  a  passenger  nor  entitle  him  to  the 
rights  of  a  passenger  in  case  he  receives  personal  injury  in  the  course  of  his  em- 
ployment through  the  negligence  of  the  railroad  company,-^*  and  a  state  statute, 
which,  as  construed  by  the  supreme  court  of  the  state,  precludes  a  railway  postal 
clerk  in  the  event  of  his  receiving  a  personal  injury,  from  recovering  from  the  rail- 
way company  in  the  status  of  a  passenger,  and  giving  him  only  such  rights  as  he 
would  have  had  had  he  been  an  employee  of  the  company,  is  not  in  conflict  with 
the  power  of  congress  to  establish  postoffices  and  post  roads  \^   nor  is  it  violative 


United  States,  93  U.  S.  242,  246,  23  L.  Ed. 
779. 

By  §  263  of  the  act  of  congress  of  June 
8,  1872,  the  postmaster  general  was  au- 
thorized to  annul  a  contract  for  carrying 
the  mail  when  his  judgment  advised  that 
it  should  be  done,  and  it  was  provided  that 
for  such  annulment  one  month's  pay 
should  be  deemed  a  full  indemnity  to  the 
contractor.  It  was  held  that  by  analogy 
a  sum  equal  to  one  month's  compensation 
under  the  proposal  made  by  a  contractor 
and  accepted  by  the  postmaster  general, 
was  the  proper  measure  of  damages  in  an 
action  for  illegally  refusing  to  award  the 
contract.  Garfielde  v.  United  States,  93  U. 
S.  242,  246,  23  L.  Ed.  779. 

59.  Evidence  held  to  make  out  prima 
facie  case  for  goveniment. — United  States 
V.  McCoy,  193  U.  S.  593,  598,  48  L.  Ed. 
805. 

eO.    19  Stat.  344,  362,  c.  105. 

61.  Only  claims  not  paid  by  Confederate 
government  payable  out  of  appropriation. 
— Under  this  statute  which  provided  that 
any  claims  which  had  been  paid  by  the 
Confederate  States  government  should  not 
again  be  paid,  it  was  held  that  congress 
intended  to  provide  for  the  payment  of 
only  such  claims  as  appeared  not  to  have 
been  paid  by  the  Confederate  government, 
and  that  the  burden  to  show  that  the 
claim  had  not  been  so  paid  was  upon  the 
claimant.     S^lma,   etc.,    R.    Co.  v.   United 


States,  139  U.  S.  560,  564,  566,  35  L.  Ed. 
266. 

62.  Act  of  March  3,  1865,  §  8,  13  Stats. 
506. 

68.    Rev.  Stat.,  §  4000. 

64.  Person  in  charge  of  mail  not  en- 
titled to  rights  of  passenger  in  case  of  in- 
jury.— Price  V.  Pennsylvania  R.  Co.,  113 
U.  S.  218,  221,  28  L.  Ed.  980;  Martin  v. 
Pittsburg,  etc.,  R.  Co.,  203  U.  S.  284,  292, 
51    L.   Ed.   184. 

65.  Stat6  statute  precluding  postal  clerk 
recovering  in  status  of  passenger,  not  un- 
constitutional.— So  held  in  relation  to  the 
Pennsylvania  statute  of  April  4,  1868. 
Price  V,  Pennsylvania  R.  Co.,  113  U.  S- 
218,  221,  28  L.  Ed.  980;  Martin  v.  Pitts- 
burg, etc.,  R.  Co.,  203  U.  S.  284,  292,  51 
L.   Ed.   184. 

In  delivering  the  opinion  of  the  court  in 
Price  V.  Pennsylvania  R.  Co.,  113  U.  S. 
218,  221,  28  L.  Ed.  980,  Miller.  J.,  said: 
"The  person  thus  to  be  carried  with  the 
mail  matter,  without  extra  charge,  is  no 
more  a  passenger  because  he  is  in  charge 
of  the  mail,  nor  because  no  other  compen- 
sation is  made  for  his  transportation,  than 
if  he  had  no  such  charge,  nor  does  the 
fact  that  he  is  in  the  employment  of  the 
United  States,  and  that  defendant  is 
bound  by  contract  with  the  government 
to  carry  him,  affect  the  question.  It  would 
be  just  the  same  if  the  company  had  con- 
tracted with  any  other  person  who   had 
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of  the  commerce  clause  of  the  federal  constitution,^^  or  a  denial  to  the  postal 
clerk  of  the  equal  protection  of  the  laws  within  the  meaning  of  the  fourteenth 
amendment  to  the  constitution.^^ 

Xm.    Recovery  of  Money  Illegally  Paid. 

Under  §  4057  of  the  Revised  Statutes,  where  money  has  been  paid  out  of  the 
funds  of  the  postoffice  department  under  the  pretense  that  service  has  been  per- 
formed therefor,  when,  in  fact  it  has  not  been  performed,  or  as  additional  allow- 
ance for  increased  service  actually  rendered,  when  the  additional  allowance  ex- 
ceeds the  sum  which,  according  to  law,  might  rightfully  have  been  allowed  there- 
for, and  in  all  other  cases  where  money  of  the  department  has  been  paid  to  any 
person  in  consequence  of  fraudulent  representations,  or  by  mistake,  collusion,  or 
misconduct  of  any  officer  or  other  employee  in  the  postal  service,  the  amount  so 
paid,  with  interest  thereon,  may  be  recovered  back,  and  the  postmaster  general  is 
required  to  bring  suit  for  such  recovery.*® 


charge  of  freight  on  the  train  to  carry  him 
without  additional  compensation.  The 
statutes  of  the  United  States  which  au- 
thorize this  employment  and  direct  this 
service  do  not,  therefore,  make  the  person 
so  engaged  a  passenger,  or  deprive  him 
of  that  character,  in  construing  the  Penn- 
sylvania statute.  Nor  does  it  give  to  per- 
sons so  employed  any  right,  as  against  the 
railroad  company,  which  would  not  be- 
long to  any  other  person  in  a  similar  em- 
ployment, by  others  than  the  United 
States." 

66.  Martin  v.  Pittsburg,  etc.,  R.  Co.,  203 
U.   S.   284,  51  L.   Ed.  184. 

67.  Martin  v.  Pittsburg,  etc.,  R.  Co.,  203 
U.  S.  284,  296,  51  L.  Ed.  184. 

68.  Recovery  of  money  illegally  paid. 
—United  States  v.  Bank,  15  Pet.  377,  401, 
10  L.  Ed.  774;  United  States  v,  Carr,  132 
U.  S.  644.  650,  33  L.  Ed.  483;  United 
States  V.  Voorhees,  135  U.  S.  550,  554,  34 
L.  Ed.  258;  United  States  v,  Piatt,  157  U. 
S.  113,  39  L.  Ed.  639;  United  States  v. 
Salisbury,  157  U.  S.  121,  39  L.  Ed.  642; 
Wisconsin  Cent.  R.  Co.  v.  United  States, 
164  U.   S.  190,  41  L.  Ed.  399. 

Act  only  affirmative  of  antecedent  right 
of  government. — This  statute,  though 
somewhat  changed  in  phraseology,  is  sub- 
stantially the  same  as  the  act  of  July  2, 
1836,  §  17,  in  regard  to  which  act  it  was 
held  that  it  was  only  affirmative  of  the 
antecedent  right  of  the  government  to 
sue.  United  States  v.  Bank,  15  Pet.  377, 
401,  10  L.  Ed.  774. 

Postmaster  general  excluded  from  de- 
termining finally  any  case  within  purview 
of  statute. — In  construing  the  act  of  July 
2,  1836,  it  was  held  that  it  was  the  duty  of 
the  postmaster  general  to  cause  a  suit  to 
be  brought  and  that  he  was  excluded  from 
determining  finally  any  case  which  he 
might  suppose  to  arise  under  the  statute. 
United  States  v.  Bank,  15  Pet.  377,  401, 
10  L.  Ed.  774. 

Where  the   person   who   was   the   chief 

clerk  and  treasurer  of  the  postoffice   de- 

'   partment    transferred    to    the    department 

a  deposit  which  he  had  made,  in  his  own 

name,    in   a    bank     which     had     become 

9  U  S  Enc— 37 


broken,  and  in  consequence  of  such  trans- 
fer received  the  whole  value  of  the  de- 
posit from  the  department,  it  was  held  to 
be  a  case  which  fell  within  the  statute, 
and  that,  therefore,  the  adjudication  of  the 
postmaster  general,  ordering  the  person 
to  be  credited  upon  the  books  and  to  re- 
ceive the  money,  could  not  be  considered 
a  final  adjudication,  closing  the  transac- 
tion from  judicial  scrutiny.  Brown  v. 
United  States,  9  How.  487,  13  L.  Ed.  228. 

The  word  ''mistake,"  as  used  in  §  405 
of  the  Revised  Statutes  includes  an  erro- 
neous conclusion  in  the  construction  or 
application  of  a  statute.  Wisconsin  Cent. 
R.  Co.  V.  United  States,  164  U.  S.  190,  211, 
41  L.  Ed.  399. 

"This  being  so,  as  the  duty  is  devolved 
on  the  postmaster  general  to  cause  suit 
to  be  brought  where  money  has  been  ille- 
gally paid  by  reason  of  misconstruction  or 
misapprehension  of  the  applicable  law,  it 
follows  that  he  must  be  regarded  as  em- 
powered to  reconsider  prior  decisions  to 
determine  whether  such  a  mistake  has 
been  committed  or  not."  Wisconsin  Cent. 
R.  Co.  V.  United  States,  164  U.  S.  190,  211, 
41  L.  Ed.  399. 

Recovery  back  of  additional  allowances 
to  mail  contractors  obtained  by  fraudu- 
lent representations. — An  additional  allow- 
ance made  to  a  mail  contractor  for  an  ex- 
pedited service  ordered  by  the  postoffice 
department  upon  a  false  estimate  of  the 
additional  necessary  expenses,  which  was 
adopted  and  acted  on,  upon  the  false  repre- 
sentations of  the  contractor  as  to  the  ad- 
ditional number  of  men  and  animals  re- 
quired for  such  expedited  service,  may  be 
recovered  back.  United  States  v.  Barlow, 
132  U.  S.  271,  33  L.  Ed.  346. 

On  March  15,  1878,  P.  contracted  to 
carry  the  mail  tor  four  years  from  July 
1,  1878,  on  route  No.  36,107.  On  Decem- 
ber 13,  1878,  with  the  permission  of  the 
postoffice  department,  he  sublet  his  con- 
tract to  S.  P.  performed  this  service  from 
July  1,  1878,  until  December  13,  1878, 
from  which  date  the  service  was  per- 
formed by  S.  The  postoffice  department 
on  December  5,  1878,  on  agreement  with 
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Right  to  Hold  Money  of  Claimant. — If  in  the  judgment  of  the  postmaster 
general  money  has  been  paid  without  authority  of  law  and  he  has  money  of  the 
same  claimant  in  his  hands,  he  is  not  compelled  to  pay  such  money  over  and  sue 
to  recover  the  illegal  payments,  but  may  hold  it  subject  to  the  decision  of  the  court 
when  the  claimant  sues.^®  In  this  way  multiplicity  of  suits  and  circuity  of  action 
are  avoided  J  <> 

XIV.    Offenses  against  the  Postal  Laws. 

A.  In  General.— Venue  of  Offenses. — When  an  offense  against  the  postal 
laws  is  committed  by  means  of  a  communication  through  the  postoffice,  the  of- 


P.  expedited  the  service  and  allowed 
therefor  additional  compensation.  Further 
additional  allowances  were  made  Jan- 
uary 17,  1879,  and  July  15,  1879,  both  P. 
and  S.  consenting  to  them.  P.  procured 
the  above  allowances  by  means  of  a  state- 
ment which  was  wholly  false  and  fraudu- 
lent in  that  it  alleged  an  increase  of  more 
"men  and  horses,"  than  were  necessary 
to  perform  the  expedited  service.  By 
means  of  such  fraudulent  representations 
P.  and  S.  received  a  certain  sum  in  excess 
of  the  amount  that  could  lawfully  be  paid 
to  them,  and  contrary  to  §  3961  of  the 
Revised  Statutes.  In  an  action  to  recover 
such  excessive  compensation  the  com- 
plaint alleged  that  under  the  above  facts, 
P.  was  not  served  with  process,  nor  did 
he  appear  or  plead.  Service  of  process 
was  had  upon  S.,  who  appeared  and  de- 
murred. The  trial  court  sustained  the  de- 
murrer and  dismissed  the  complaint  as  to 
both  defendants.  It  was  held  that  the 
term  "stock  and  carriers"  in  §  3961  in- 
cluded within  it  "men  and  horses,"  and  as 
the  postmaster  general  could  allow  an  in- 
creased compensation  only  in  conformity 
with  that  statute,  it  must  be  assumed  that 
he  did  so  upon  the  basis  of  P.'s  sworn 
statement;  that  the  defendants  in  error 
were  bound  by  this  statement,  and  were 
stopped  from  asserting  that  it  was  not 
intended  to  bring  the  contract  within  the 
statute;  that  the  demurrer  admitted  that 
the  additional  allowances  had  been  al- 
lowed because  of  the  fraudulent  represen- 
tations; and  that  the  action  of  the  court 
in  sustaining  the  demurrer  was  error. 
United  States  v.  Piatt,  157  U.  S.  113,  114, 
39  L.  Ed.  639.  See,  also.  United  States  v, 
Salisbury,  157  U.  S.  121,  39  L.  Ed. 
642. 

Effect  of  participation  by  subordinate 
officers  of  postoffice  department  in  mail 
contractor's  fraud. — Where  an  additional 
allowance  made  to  a  mail  contractor  for 
an  increase  of  expedition  in  carrying  the 
mail  is  induced  by  the  fraudulent  repre- 
sentations of  the  contractor  as  to  the  ad- 
ditional expenses  required  for  such  in- 
crease of  expedition,  the  influence  of  such 
representations  in  vitiating  the  payment 
of  the  allowance,  and  authorizing  the  re- 
covery of  the  money  so  paid  is  not  af- 
fected by  knowledge  of  their  character 
and  participation  in  the  results  sought  to 
be  obtained  by  any  subordinate  officers 
of     the     postoffice     department.      United 


States  V.  Barlow,  132  U.  S.  271,  279,  33  L. 
Ed.  346. 

Recovery  back  where  extra  allowance  to 
contractor  was  founded  upon  mistake. — 
If  an  extra  allowance  made  to  a  mail  con- 
tractor for  an  increase  of  expedition  is 
founded  upon  a  clear  mistake  of  fact,  not 
a  mere  error  of  judgment,  and  payments 
are  in  consequence  made,  the  amount  so 
paid  may  be  recovered  back.  United 
States  V.  Barlow,  132  U.  S.  271,  280,  33  L. 
Ed.  346. 

Facts  not  entitling  government  to  re- 
cover back  extra  allowance  paid  con- 
tractor.— ^The  original  contract  of  a  mail 
contractor  was  for  a  sixty-two  hour 
schedule,  but  from  the  time  his  contract 
went  into  effect  he  performed  the  service 
on  a  schedule  of  forty-three  hours.  After 
he  had  carried  the  mail  for  several  months 
an  extra  allowance  was  made  to  him  for 
an  increase  of  expedition,  on  his  sworn 
certificate  that  it  would  take  50  per  cent 
more  men  and  horses  to  perform  mail 
service  on  a  reduced  schedule  from  sixty- 
two  hours  to  forty-three  hours  in  summer 
and  fifty  hours  in  winter.  It  was  held 
that  there  were  no  such  false  representa- 
tions by  the  contractor  nor  such  mistake 
by  the  postoffice  department  as  would,  un- 
der §  4057  of  the  Revised  Statutes,  entitle 
the  United  States  to  recover  back  the 
extra  allowance  so  paid  to  the  contractor. 
United  States  v,  Voorhees,  135  U.  S.  550, 
554,  34  L.  Ed.  258. 

Defendants  may  be  sued  jointly. — In  an 
action  by  the  United  States  under  Re- 
vised Statutes,  §  4057,  against  a  mail  con- 
tractor and  one  to  whom  he  has  sublet 
the  contract,  to  recover  back  an  increased 
allowance  paid  to  the  defendants  in  con- 
sequence of  their  false  and  fraudulent 
representations  as  to  the  number  of  men 
and  horses  employed  by  them  in  expedit- 
ing the  carriage  of  the  mail,  if  both  de- 
fendants were  parties  to  the  fraudulent 
transaction  which  induced  the  increased 
allowance  and  that  fact  is  specifically  al- 
leged in  the  complaint,  their  being  sued 
jointly  is  not  error.  United  States  v, 
Piatt,  157  U.  S.  113,,  119,  39  L.  Ed.  639. 

68.  Right  to  hold  money  of  claimant- 
Wisconsin  Cent.  R.  Co.  v.  United  States, 
164  U.  S.  190,  211,  41  L.  Ed.  399;  United 
States  V.  Carr,  132  U.  S.  644,  650,  33  L. 
Ed.  483. 

70.  Wisconsin  Cent.  R.  Co.  v.  United 
States,  164  U.  S.  190,  211,  41  L.  Ed.  399. 
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fender  may  be  tried  and  punished  at  the  place  where  the  letter  is  received  by  the 
person  to  whom  it  is  addressed.''^ 

B.  Particular  Offenses — 1.  Obstructing  or  Retarding  the  Maii,. — Under 
§  3995  of  the  Revised  Statutes,'' ^  jt  is  an  offense  punishable  by  a  fine  to  knowingly 
and  willfully  obstruct  or  retard  the  passage  of  the  mail,  or  any  carriage,  horse, 
driver,  or  carrier  carrying  the  sameJ^  The  statute  applies  only  to  those  who  know 
that  the  acts  performed  by  them,  obstructing  or  retarding  the  passage  of  the  mail, 
or  of  its  carrier,  will  have  that  effect,  and  perform  them  with  the  intention  that 
such  shall  be  their  operation J^  When,  however,  the  acts  which  create  the  obstruc- 
tion are  in  themselves  unlawful,  the  intention  to  obstruct  will  be  imputed  to  their 
author,  although  to  attain  other  ends  may  have  been  his  primary  object J'^  The 
statute  has  no  reference  to  acts  lawful  in  themselves,  from  the  execution  of  which 
a  temporary  delay  to  the  mails  unavoidably  follows  J® 

Admissibility  of  Evidence  in  Trial  for  Oonspiracy  to  Obstruct  the  Mail. 
— See  the  titles  Conspiracy,  vol.  3,  p.  113;  Deciarations  and  Admissions,  vol. 
5,  p.  227. 

2.  Taking,  Secreting,  Opening,  Embezzi^ing  or  Destroying  Maii,  Matter 
— a.  Persons  Employed  in  the  Postal  Service — (1)  Secreting,  Bmbeszling  or  De- 
stroying Mail  Matter. — ^Under  the  express  provisions  of  the  Revised  Statutes,  any 
person  employed  in  the  postal  service  who  secretes,  embezzles,  or  destroys  any 
letter,  packet,  bag,  or  mail  of  letters  intrusted  to  him,  or  which  comes  into  his 
possession,  and  which  was  intended  to  be  conveyed  by  mail,  which  contains  any  pe- 
cuniary obligation  or  security  of  the  government  or  of  any  officer  or  fiscal  agent 
thereof,  or  any  other  article  of  value,  or  writing  representing  the  same  is  guilty 
of  a  crime  for  which  the  punishment  is  prescribedJ*^  It  is  no  defense  under  this 
statute  that  the  letter  embezzled  or  destroyed  was  a  decoy  letter  or  that  it  was 
addressed  to  a  fictitious  person,  known  to  be  such.*^®    Nor  is  it  a  defense  that 


71.  Venue  of  offenses  committed  by 
means  of  communication  through  mails. 
—In  re  Palliser,  136  U.  S.  257,  266,  34  L. 
Ed.  514.  See  post,  "Attempt  to  Induce 
Postmaster  to  Sell  Postage  Stamps  for 
Credit/'  XIV,  B,  6;  "Use  for  Disseminat- 
ing Matter  Pertaimng  to  Lotteries,"  XIV, 
B.  8,  b. 

72.  Act  of  March  3,  1825. 

73.  Offense  punishable  by  fine  to  will- 
fully obstruct  or  retard  mail. — United 
States  V.  Kirby,  7  Wall,  482,  19  L.  Ed. 
278. 

74.  What  constitutes  the  offense. — 
United  States  v.  Kirby,  7  Wall.  482,  19  L. 
Ed.   278. 

75.  United  States  v.  Kirby,  7  Wall.  482, 
19  L.  Ed.  278. 

76.  United  States  v.  Kirby,  7  Wall.  482, 
19   Lr.   Ed.  278. 

Thus  the  temporary  detention  of  the 
mail,  caused  by  the  arrest  of  its  carrier 
upon  a  bench  warrant,  issued  by  a  state 
court,  of  competent  jurisdiction,  upon  an 
indictment  found  therein-  for  murder,  is 
not  an  obstruction  or  retarding  of  the 
passage  of  the  mail,  or  of  its  carrier, 
within  the  meaning  of  the  statute.  United 
States  V.  Kirby,  7  Wall.  482,  19  L.  Ed.  278. 
See,  also,  Hawaii  v.  Mankichi,  190  U.  S. 
197,  213,  47  L.  Ed.  1016. 

77.  Secreting,  embezzling  or  destroying 
mail  matter. — Revised  Statutes,  §  5467. 
United  States  v.  Lacher,  134  U.  S.  624, 
625,  33  L.  Ed.  1080;  Montgomery  v. 
United   States,   162  U.   S.  410,  40   L.   Ed. 


1020;  Goode  v.  United  States,  159  U.  S. 
663,  669,  40  L.  Ed.  297;  Hall  v.  United 
States,  168  U.  S.  632,  637,  42  L.  Ed.  607; 
Scott  V.  United  States,  172  U.  S.  343,  349, 
43  L.  Ed.  471. 

78k  That  letter  was  a  decoy  or  ad- 
dressed to  a  fictitious  person,  no  defense. 
—Scott  V.  United  States,  172  U.  S.  343, 
349,  43  L.  Ed.  471;  Hall  v.  United  States, 
168  U.  S.  632,  637,  42  L.  Ed.  607;  Goode 
V.  United  States,  159  U.  S.  663,  669,  40  L. 
Ed.  297;  Montgomery  v.  United  States, 
162  U.  S.  410,  40  L.  Ed.  1020. 

In  Goode  v.  United  States,  159  U.  S. 
663,  40  L.  Ed.  297,  which  was  a  prosecu- 
tion under  the  statute  of  a  letter  carrier 
for  embezzling  a  letter,  Brown,  J.,  who 
delivered  the  opinion  of  the  court,  said: 
"It  makes  no  difference  with  respect  to 
the  duty  of  the  carrier,  whether  the  letter 
be  genuine  or  a  decoy,  with  a  fictitious 
address.  Coming  into  his  possession  as 
such  a  carrier,  it  is  his  duty  to  treat  it  for 
what  it  appears  to  be  on  its  face — a  gen- 
uine communication;  to  make  an  effort 
to  deliver  it,  or,  if  the  address  be  not  upon 
his  route,  to  hand  it  to  the  proper  carrier, 
or  put  it  into  the  list  box.  Certainly  he 
has  no  more  right  to  appropriate  it  to  him- 
self than  he  would  have  if  it  were  a 
genuine  letter.  For  the  purposes  of  these 
sections  a  letter  is  a  writing  or  document, 
which  bears  the  outward  semblance  of  a 
genuine  communication,  and  comes  into 
the  possession  of  the  employee  in  the 
regular  course  of  his  official  business.  His 
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the  letter  and  the  money  enclosed  therein  belonged  to  a  postoffice  inspector  who 
mailed  it  and  who  intended  to  intercept  it  and  withdraw  it  from  the  mails  before 
It  reached  the  person  to  whom  it  was  addressed  J®  Such  a  letter  is  intended  to  be 
conveyed  by  mail  within  the  meaning  of  the  statute.®^  An  indictment  under  the 
statute  must  sufficiently  describe  the  offense.^ ^  The  fact  that  any  letter,  packet, 
bag,  or  mail  of  letters  has  been  deposited  in  any  postoffice  or  branch  postoffice  or 
in  any  other  authorized  depository  for  mail  matter,  or  in  charge  of  any  postmaster, 
assistant  clerk,  carrier,  agent,  or  messenger  employed  in  any  department  of  the 
postal  service,  is  evidence  that  the  same  was  "intended  to  be  conveyed  by  mail" 
within  the  meaning  of  the  statute.®^  In  the  case  of  a  letter,  this  prima  facie  evi- 
dence is  not  contradicted  or  modified  by  proof  that  the  letter  was  a  decoy  and  ad- 
dressed to  a  fictitious  person.®^ 

(2)  Stealing  an  Article  of  Value  Out  of  a  Letter  or  Other  Mail  Matter. — Un- 
der the  provisions  of  the  Revised  Statutes  any  person  employed  in  the  postal 
service  who  steals  or  takes  any  pecuniary  obligation  or  security  of  the  govern- 
ment or  of  any  officer  or  fiscal  agent  thereof  or  any  other  article  of  value,  or  writ- 
ing representing  the  same,  out  of  any  letter,  packet,  bag,  or  mail  of  letters  which 
comes  into  his  possession,  either  in  the  regular  course  of  his  official  duties  or  in 
any  other  manner  whatever,  and  provided  the  same  shall  not  have  been  delivered 
to  the  party  to  whom  it  is  directed,  is  guilty  of  a  crime  for  which  a  punishment 
is  prescribed.®*  A  test  or  decoy  letter  comes  within  the  purview  of  this  statute.®* 
It  is  not  an  essential  element  of  the  oflfense  that  the  letter  or  other  mail  matter 
should  have  been  intended  to  be  conveyed  by  mail  or  delivered  by  a  letter  carrier, 
or  other  person  employed  in  the  postal  service.®^    But  it  is  essential  that  it  should. 


duties  in  respect  to  it  are  not  relaxed  by 
the  f&ct  or  by  his  knowledge  that  it  is 
not  what  it  purports  to  be — in  other 
words,  it  is  not  for  him  to  judge  of  its 
genuineness."  See,  also,  Scott  v.  United 
States,  172  U.  S.  343,  349,  43  L.  Ed.  471. 

79.  That  letter  and  enclosure  belonged 
to  inspector  who  intended  to  intercept  it, 
no  defense. — Scott  v.  United  States,  172 
U.  S.  343,  349,  43  L.  Ed.  471;  Montgomery 
V,  United  States,  162  U.  S.  410,  40  L.  Ed. 
1020. 

80.  Scott  V.  United  States,  172  U.  S. 
343,  349,  43  L.  Ed.  471;  Montgomery  v. 
United  States,  162  U.  S.  410,  40  L.  Ed. 
1020. 

81.  Indictment. — Defendant  was  in- 
dicted for  the  crime  of  destroying  a  reg- 
istered letter  containing  a  draft.  It  was 
objected  that  the  description  of  the  draft 
as  contained  in  the  indictment  was  not 
sufficient.  It  was  held  that  a  full  descrip- 
tion of  the  draft  was  not  essential,  and 
that  it  was  sufficiently  described  when  the 
grand  jury  said  that,  the  instrument  hav- 
ing been  destroyed,  they  were  unable  to 
give  further  description,  and  named  the 
amount  for  which  it  was  drawn,  the 
drawee,  its  number,  and  place  of  payment. 
Rosencrans  v.  United  States,  165  U.  S. 
257,  264,  41   L.   Ed.  708. 

In  a  prosecution  for  embezzling  a  let- 
ter, the  indictment  held  to  sufficiently 
allege  that  the  letter  embezzled  was  in- 
tended to  be  carried  by  a  letter  carrier. 
In  re  Wight,  134  U.  S.  136,  148,  33  L.  Ed. 
865. 

In  an  indictment  for  embezzling  a  let- 
ter, it  is  not  essential  to  allege  that  the 
letter  had  not  been  delivered  to  the  party 


to  whom  it  was  directed.    In  re  Wight,  134 
U.  S.  136,  148,  33  L.  Ed.  865. 

82.  Evidence  that  matter  was  "intended 
to  be  conveyed  by  maiL" — Revised  Stat- 
utes, §  5468.  Scott  V.  United  States,  172 
U.  S.  343,  350,  43  L.  Ed.  471.  See,  also, 
Goode  V,  United  States,  159  U.  S.  663,  671, 
40  L.  Ed.  297. 

The  intention  to  convey  by  mail  in  the 
case  of  a  letter  is  sufficiently  proved  by 
evidence  of  its  delivery  into  the  jurisdic- 
tion of  the  postoffice  department  by 
dropping  it  in  a  letter  box.  Scott  v. 
United  States,  172  U.  S.  343,  350,  43  L. 
Ed.   471. 

83.  Evidence  not  contradicted  or  modi- 
fied by  proof  that  letter  was  a  decoy. — 
Scott  V.  United  States,  172  U.  S.  343,  350, 
43  L.  Ed.  471. 

84.  Stealing  an  article  of  value  out  of 
a  letter  or  other  mail  matter. — Revised 
Statutes,  §  5467.  Hall  v.  United  States, 
168  U.   S.  632,  42  L.   Ed.   607. 

85.  De^oy  letter  within  purview  of  stat- 
ute.—Hall  V.  United  States,  168  U.  S.  632, 
637,  42   L.   Ed.   607. 

86.  Intention  that  matter  should  be  con- 
veyed by  mail  not  essential  element  of  of- 
fense.—Hall  V.  United  States,  168  U.  S. 
632,  637,  42  L.  Ed.  607. 

Averment  that  letter  was  intended  to  be 
delivered  by  carrier,  need  not  be  proved' 
— Where  the  indictment  contains  all  the 
necessary  averments  to  constitute  an  of- 
fense under  the  statute,  and  alleges  in  ad- 
dition that  the  letter,  the  contents  of 
which  were  stolen,  was  intended  to  be 
delivered  by  a  letter  carrier,  the  latter 
averment  being  wholly  unnecessary,  it  is 
not  incumbent  on  the  prosecution  to  prove 
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in  some  way  or  manner,  have  come  under  the  jurisdiction  and  into  the  possession 
of  tht  postoffice  department.®''^ 

b.  Irrespective  of  Employment  in  the  Postal  Service, — Under  the  Revised  Stat- 
utes, any  person,  irrespective  of  whether  he  is  employed  in  the  postal  service,  who 
steals  the  mail,  or  steals  or  takes  out  of  any  mail  or  postoffice,  branch  postoffice, 
or  other  authorized  depository  for  mail  matter,  any  letter  or  packet,  or  who  takes 
the  mail,  or  any  letter  or  packet  therefrom,  or  from  any  postoffice,  branch  post- 
office,  or  other  authorized  depository  for  mail  matter,  with  or  without  consent  of 
the  person  having  custody  thereof,  and  opens,  embezzles,  or  destroys  any  such 
mail,  letter,  or  package  which  contains  any  article  of  value,  or  any  writing  repre- 
senting the  same,  or  who,  by  fraud  or  deception,  obtains,  from  any  person  having 
custody  thereof,  any  such  mail,  letter,  or  packet  containing  any  such  article  of 
value,  is  guilty  of  a  crime  punishable  in  the  manner  prescribed  by  the  statute.®^ 
It  is  not  essential  to  obtain  a  conviction  under  this  statute  that  it  should  be  shown 
that  the  letter  or  packet  embezzled  or  taken,  was  intended  to  be  conveyed  by  mail, 
or  delivered  by  any  person  employed  in  the  postal  service.  It  is  only  necessary 
to  show  that  it  was  properly  deposited  in  an  authorized  depository  for  mail  mat- 
ter.®* It  is  no  defense  in  a  prosecution  under  the  statute  that  the  letter  taken  was 
a  decoy,  or  was  addressed  to  a  fictitious  person,  known  to  be  such.®^  The  term 
"branch  postoffice,"  within  the  meaning  of  the  act,  includes  every  place  within 
such  office  where  letters  are  kept  in  the  regular  course  of  business,  for  reception, 
stamping,  assorting,  or  delivery.®^  In  the  case  of  a  letter  alleged  to  have  been 
taken  from  a  branch  postoffice,  it  is  not  necessary  to  show  that  such  branch  has  been 
regularly  established  as  such  by  law.  It  is  enough  to  show  that  for  years  it  has 
been  known  and  used  as  a  station  of  a  city  postoffice,  and  is  a  postoffice  de  facto.®^ 

3.  Embezzlement  of  Money  Order  Funds. — A  person  cannot  be  prosecuted, 
tried,  or  punished  for  the  embezzlement  of  money  belonging  to  the  postal  money 
order  office,  unless  the  indictment  shall  have  been  found  within  two  years  from  • 
the  time  of  committing  the  ofTense.®^  In  a  prosecution  for  embezzling  such  funds, 
the  universal  rule  that  evidence  which  is  irrelevant  and  immaterial  is  inadmissible, 
prevails.^ 

4.  Larceny  of  Postage  Stamps. — Postage  stamps  before  they  are  issued  and 
sold  by  the  government  are  "personal  property  belonging  to  the  United  States," 
within  the  meaning  of  §  5456  of  the  Revised  Statutes,  and  are,  under  that  sec- 
it  in  order  to  sustain  a  conviction.  Hall  v.  United  States,  159  U.  S.  663,  672,  40  L. 
V.  United  States,  168  U.  S.  632,  638,  42  L.       Ed.  297. 

Ed.  607.  92.    Goode  v.  United   States,  159  U.   S. 

87.  To  constitute  offense,  letter  must      663,  672,  40  L.  Ed.  297. 

have   come  into  possession  of  postoffice  93.   Time  within  which  indictment  must 

department-^Hall  v.  United  States,  168  U.  be  found.— United  States  v.  Norton,  91  U. 

S.  632,  638,  42  L.  Ed.  607.  S.  566,  23  L.  Ed.  454.     So  held  in  a  prose- 

88.  Taking,  opening,  embezzling  or  de-  cution  under  the  act  of  May  17,  1864,  13 
stro3nng  mail  matter.— Revised  Statutes,  §  Stat.  76,  which  was  held  not  to  be  a  reve- 
5469.  Goode  V.  United  States,  159  U.  S.  nue  law  within  the  meaning  of  the  act  of 
663,  668,  40  L.  Ed.  297.  March  26,  1804,  2  Stat.  290,  §  3,  but  to  be 

89.  What  must  be  shown  to  obtain  con-  governed  as  to  the  period  within  which  an 
viction. — Goode  v.  United  States,  159  U.  indictment  under  it  could  be  found,  by 
S.  663,  671,  40  L.  Ed.  297.  the  act  of  April  30    1790,  1  Stat.  119,  §  32. 

90.  That  letter  was  a  decoy  no  defense.  94.  Evidence  which  is  irrelevant  and 
—Goode  V.  United  States,  159  U.  S.  663,  immaterial  inadmissible.— In  a  prosecution 
669,  40  L.  Ed.  297.  of  an  assistant  postmaster  for  embezzling 

91.  What  term  "branch  postoffice"  in-  money  order  funds,  evidence  tending  to 
eludes. — Goode  v.  United  States,  159  U.  show  that  another  person  than  the  de- 
S.  663,  672,  40  L.  Ed.  297.  fendant,  at  a  time  anterior  to  the  time  of 

Of   course,   a    letter    thrown   upon    the  the   commission   of  the    offense   charged, 

floor,  or  laid  upon  a  desk  appropriated  to  had  committed  another  and  different  of- 

other  and  different  purposes,  could  not  be  fense,  and  that  such  other  person  had  been 

said  to  have  been  deposited  in  the  post-  indicted  and  convicted  thereof  is  inadmis- 

office;  but  if  it  be  put  in  any  place  where  sible,  it  being  irrelevant   and  immaterial, 

letters  are  usually  kept  or  deposited  for  Faust  v.  United  States,  163  U.  S.  452,  455, 

any  purpose,  it  is  within  the  act.     Goode  41  L.  Ed.  224. 
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tion,  the  subject  of  larceny. ^^ 

5.  SEUyiNG  OR  Disposing  oi^  Postage  Stamps  Otherwise  than  for  Cash. 
— By  act  of  congress  it  is  made  a  misdemeanor  for  a  postmaster,  or  other  person 
connected  with  the  postal  service,  entrusted  with  the  sale  or  custody  of  post- 
age stamps,  to  sell  or  dispose  of  such  stamps  except  for  cash.®*  The  word 
"cash"  in  this  statute,  as  in  common  speech,  means  ready  money,  or  money  in 
hand,  either  in  current  coin  or  other  legal  tender,  or  in  bank  bills  or  checks  paid 
and  received  as  money,  and  does  not  include  promises  to  pay  money  in  the  fu- 
ture.»7 

6.  Attempt  to  Induce  Postmaster  to  Sell  Postage  Stamps  for  Credit. — 
Offering  money  to  a  postmaster,  or  tendering  him  a  contract  for  the  pa3niient  of 
money,  with  intent  to  induce  him,  to  sell  postage  stamps  for  credit,  in  violation 
of  his  official  duty,  is,  under  §  5451  of  the  Revised  Statutes,  an  offense  punish- 
able by  fine  and  imprisonment.®®  Where  the  offer  or  tender  is  alleged  in  the  in- 
dictment to  have  been  made  by  a  communication  through  the  mails,  the  trial 
may  be  had  in  the  United  States  district  court  for  the  district  in  which  the  post- 
office  to  which  the  letter  is  addressed  is  situated.®® 

7.  Procuring  and  Assisting  a  Mail  Carrier  to  Rob  the  Mail. — The  of- 
fense of  advising,  procuring  and-  assisting  a  mail  carrier  to  rob  the  maiU  is  a 
misdemeanor,  where  all  are  principals,  and  the  doctrine  applicable  to  principal 
and  accessory  in  cases  of  felony  does  not  apply.  The  offense,  however,  is  sec- 
ondary in  its  character,  and  it  must  sufficiently  appear  in  the  indictment  that  the 
offense  alleged  against  the  chief  actor  was  committed.  But  a  distinct  sub- 
stantive averment  of  that  fact  is  not  necessary.^ 

8.  Unlawful  Use  of  Mail — a.  Use  for  Dissemination  of  Obscene  Writ- 
ings or  Publications,  or  Articles  Intended  for  Indecent  or  Inttnoral  Uses. — 
Under  the  Revised  Statutes  of  the  United  States,^  any  person  who  knowingly 
deposits,*  or  causes  to  be  deposited  for  mailing  or  delivery,  any  obscene,  lewd  or 


95.  Postage  stamps  the  subject  of  lar- 
ceny.—Jolly  V.  United  States,  170  U.  S. 
402,  42  L.  Ed.  1085. 

.  96.  Selling  or  disposing  of  postage 
stamps  otherwise  than  for  cask — Act  of 
June  17,  1878,  ch.  259,  §  1.  In  re  Palliser, 
136  U.  S.  257,  263,  34  L.  Ed.  514. 

97.  "Cash"  defined.— In  re  Palliser,  136 
U.   S.   257,  263,  34  L.   Ed.   514. 

98.  Attempt  to  indluce  postmaster  to 
sell  postage  stamps  for  credit. — In  re 
Palliser,  136  U.  S.  257,  264,  34  L.  Ed.  514. 

"An  offer  of  a  contract  to  pay  money  to 
a  postmaster  for  an  unlawful  sale* by  him 
of  postage  stamps  on  credit  is  not  the 
less  withm  the  statute,  because  the  por- 
tion of  that  money  which  he  would  ulti- 
mateljr  have  the  right  to  retain,  by  way  of 
commission,  from  the  United  States, 
would  be  no  greater  than  he  would  have 
upon  a  lawful  sale  for  cash  of  an  equal 
amount  of  postage  stamps."  In  re  Pal- 
liser, 136  U.  S.  257,  264,  34  L.  Ed.  514. 

A  person  sent  a  letter  to  a  postmaster, 
asking  him  whether,  if  he  should  send  him 
from  five  to  ten  thousand  circulars  in  ad- 
dressed envelopes,  he  would  put  postage 
stamps  on  them  and  send  them  out,  at 
the  rate  of  fifty  to  one  hundred  daily,  and 
promised  him  that,  if  he  would  do  so,  he 
would  remit  to  him  the  price  of  the 
stamps.  It  was  held  that  this  letter  was 
clearly  a  tender  of  a  contract  for  the  pay- 
ment of  money  to  the  postmaster,  with 
intent   to    induce   him    to     sell     postage 


stamps  for  credit,  in  violation  of  his  law- 
ful duty:  and  therefore  came  within  § 
5451  of  the  Revised  Statutes,  making  such 
an  offense  punishable.  In  re  Palliser,  136 
U.  S.  257,  264,  34  L.  Ed.  514. 

99.  Venue  of  offense. — In  re  Palliser, 
136  U.  S.  257,  267,  34  L.  Ed.  514.  See 
ante,  "In   General,"  XIV,  A. 

Thus  where  the  offer  or  tender  was  al- 
leged to  have  been  made  in  a  letter  mailed 
in  New  York  and  addressed  to  a  post- 
master in  Connecticut,  it  was  held  that 
the  trial  might  be  had  in  the  United  States 
district  court  foj;  the  District  of  Con- 
necticut. In  re  Palliser,  136  U.  S.  357,  267, 
34   L.    Ed.   514. 

1.  Act  of  March  3,  1825,  §  24. 

2.  Procuring  and  assisting  a  mail  car- 
rier to  rob  tibe  maiL — ^United  States  v. 
Mills,  7  Pet.  138,  8  L.  Ed.  636. 

3.  Revised  Statutes,  §  3893,  as  amended 
by  the  act  of  September  26,  1888,  ch.  1039, 
§  2,  25  Stat.  496. 

4.  Knowledge  of  contents  of  matter  de- 
posited essential  element  of  offense* — ^The 
mere  depositing  in  the  mail  of  a  writing, 
paper,  or  other  publication  of  an  obscene, 
lewd,  or  lascivious  character  is  not  an  of- 
fence under  §  3893  of  the  Revised  Statutes 
if  the  person  making  the  deposit  was,  at 
the  time  and  in  good  faith,  without 
knowledge,  information,  or  notice  of  its 
contents.  Rosen  v.  United  States,  161  U. 
S.  29,  32,  40  L.  Ed.  606. 

Mere  fact  that  defendant  did  not  regard 
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lascivious*^  publication  or  writing,  or  any  article  intended  for  an  indecent  or  im- 
moral use,  or  any  writing  or  publication  giving  information  where  or  how  or  of 
whom  any  such  things  may  be  obtained  or  made,®  and  any  person  who  know- 
ingly takes  the  same,  or  causes  the  same  to  be  taken  from  the  mails  for  the  pur- 
pose of  circulating  or  disposing  of,  or  aiding  in  the  circulation  or  disposition  of 
the  same,  is  guilty  of  a  crime  punishable  by  fine  or  imprisonment,  or  both.  This 
statute  is  constitutional^  Mailing  a  private  sealed  letter,  in  an  envelope  on 
which  nothing  appears  but  the  name  and  address,  but  containing  obscene  matter, 
is  an  offense  within  the  statute.®  It  is  expressly  provided,  however,  that  nothing 
in  the  statute  shall  authorize  any  person  to  open  any  letter  or  sealed  matter  of 
the  first  class  not  addressed  to  himself.®  It  is  no  defense  to  a  prosecution  under 
the  statute  that  the  letter  or  publication  alleged  to  have  been  mailed  was  sent 
in  response  to  a  decoy  letter. ^^    An  indictment  under  the  statute  must  describe 


paper  as  within  statutory  prohibition,  im- 
material.— But  if  a  paper  charged  to  have 
been  obscene,  lewd,  and  lascivious  was 
in  fact  of  that  character  and  was  deposited 
in  the  mail  by  one  who  knew  or  had  no- 
tice at  the  time  of  its  contents,  the  oflfense 
is  complete,  although  the  defendant  him- 
self did  not  regard  the  paper  as  one  that 
the  statute  forbade  to  be  carried  in  the 
mails.  Rosen  v.  United  States,  161  U^S. 
29,  41,  40  L.  Ed.   606. 

6.  The  words  "obscene,"  "lewd"  or 
"lascivloiUy"  as  used  in  this  statute  signify 
that  form  of  immorality  which  has  rela- 
tion to  sexual  impurity,  and  have  the  same 
meaning  as  is  given  them  at  common  law 
in  prosecution  for  obscene  libel.  Swear- 
ingen  v.  United  States,  161  U.  S.  446,  450, 
40  L.   Ed.  765. 

In  Dunlop  v.  United  States,  165  U.  S. 
486,  500,  41  Iv.  Ed.  799,  the  following  in- 
struction upon  the  subject  of  obscene 
publications  was  held  not  to  be  erroneous: 
"Now,  what  is  (are)  obscene,  lascivious, 
lewd  or  indecent  publications  is  largely 
a  question  of  your  own  conscience  and 
your  own  opinion^  but  it  must  come — be- 
fore it  can  be  said  of  such  literature  or 
publication — it  must  come  up  to  this  point : 
that  it  must  be  calculated  with  the  ordi- 
nary reader  to  deprave  him,  deprave  his 
morals,  or  lead  to  impure  purposes.  *  *  * 
It  is  your  duty  to  ascertain  in  the  first 
place  if  they  are  calculated  to  deprave  the 
morals;  if  they  are  calculated  to  lower 
that  standard  which  we  regard  as  essential 
to  civilization;  if  they  are  calculated  to 
excite  those  feelings  which,  in  their 
proper  field,  are  all  right,  but  which, 
transcending  the  limits  of  that  proper 
field,  play  most  of  the  mischief  in  the 
world." 

Language  used  in  a  newspaper  article 
held  not  to  be  obscene,  lewd  and  lasciv- 
ious within  the  meaning  of  the  statute. 
Swearingen  v.  United  States,  161  U.  S. 
446,  451,  40  L.  Ed.  765. 

6.  Letter  conveying  information  as  to 
mode  of  obtaining  prohibited  articles. — 
Though  a  letter  is  not  in  itself  obscene, 
lewd  or  lacivious,  yet  if  it  conveys,  and 
is  intended  to  convey,  information  in  re- 
spect to  the  place  or  person  where,  or  of 
whom,   articles   intended   for   indecent   or 


immoral  uses  can  be  obtained,  it  is  in 
violation  of  the  statute.  Grimm  v.  United 
States,  156  U.  S.  604,  608,  39  L.  Ed.  550. 

In  a  prosecution  for  using  the  mails  to 
give  information  where  obscene,  lewd  or 
lascivious  pictures  can  be  obtained,  it  is 
unnecessary  that  unlawful  intent  as  to 
any  particular  picture  be  proved.  It  is 
enough  that  in  a  certain  place  there  could 
be  obtained  pictures  of  that  character, 
either  already  made  and  for  sale  or  dis- 
tribution, or  from  some  one  willing  to 
make  them,  and  that  the  defendant, 
aware  of  this,  used  the  mails  to  convey 
to  others  the  like  knowledge.  Grimm  v. 
United  States,  156  U.  S.  604,  609,  39  L. 
Ed.  550. 

7.  Statute  constitutional. — Public  Clear- 
ing House  V.  Coyne,  194  U.  S.  497,  508,  48 
L.  Ed.  1092. 

8.  Private  sealed  letter  in  envelope  on| 
which  appears  only  name  and  address.— 4 
Andrews  v.  United  States,  162  U.  S.  420, 
424,  40  L.  Ed.  1023. 

But  mailing  such  a  letter  was  not  an  of- 
fense against  the  statute  prior  to  its 
amendment  by  the  act  of  September  26, 
1888,  as  such  a  letter  was  not  a  "writing" 
within  the  meaning  of  the  statute  as  it 
then  read.  United  States  v.  Chase,  135 
U.  S.  255,  34  L.  Ed.  117. 

9.  Letters  addressed  to  fictitious  person 
opened  by  government  inspector. — Where 
a  government  inspector  opened  letters 
addressed  to  "Susan  H.  Budlong,"  it  was 
held  that  this  did  not  constitute  a  viola- 
tion of  this  provision  which  would  vitiate 
the  evidence  thus  produced  aeainst  one 
accused  of  an  offense  under  the  statute, 
where  it  appeared  that  Susan  H.  Budlong 
was  a  fictitious  person.  Andrews  v.  United 
States,  162  U.  S.  420,  424,  40  L.  Ed.  1023. 

^10.  That  matter  was  sent  in  response 
to  decoy  letter,  no  defense. — Rosen  v. 
United  States,  161  U.  S.  29,  42,  40  L.  Ed. 
606;  Price  v.  United  States,  165  U.  S.  311, 
315,  41  L.  Ed.  727;  Andrews  v.  United 
States,  162  U.  S.  420,  40  L.  Ed.  1023. 

It  is  no  defense  to  a  prosecution  under 
this  statute  that  the  letter  deposited  in 
the  mail  was  in  answer  to  a  letter  written 
by  a  government  detective,  under  an  as- 
sumed name,  and  for  the  purpose  of  as- 
certaining whether  the  defendant  was  en- 
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the  offense  with  sufficient  particularity.^i  Questions  relating  to  the  admissibiKt}' 
or  competency  of  evidence  in  prosecutions  under  the  statute  have  been  de- 
termined by  the  supreme  court.^^  Where  there  is  competent  evidence  upon 
which  the  jury  would  be  warranted  in  finding  a  verdict  of  guilty  it  is  not  error 
for  the  court  to  refuse  to  direct  a  verdict  of  not  guilty  at  the  close  of  the  testi- 
mony. ^^ 


gaged  in  an  unlawful  business;  nor  in  such 
case  is  the  detective  precluded  from  testi- 
fying. Andrews  v.  United  States,  162  U. 
S.  420,  423,  40  L.  Ed.  1023;  Grimm  v. 
United  States,  156  U.  S.  604,  39  L-  Ed.  550. 

11.  Su£Bciency  of  indictment. — In  an  in- 
dictment for  sending  obscene  matter 
through  the  mails  some  description  of  the 
matter  may  be  necessary,  both  for  iden- 
tification of  the  offense  and  to  enable  the 
court  to  determine  whether  the  matter 
was  obscene,  and,  therefore,  nonmailable, 
but  it  is  unnecessary  to  spread  the  obscene 
matter  in  all  its  filthiness  upon  the  record; 
it  is  enough  to  so  far  describe  it  that  its 
obnoxious  character  may  be  discerned. 
Grimm  v.  United  States,  156  U.  S.  604,  608, 
39  L.  Ed.  550. 

Whether  matter  is  too  obscene  to  be  set  - 
forth  in  the  record  is  a  matter  primarily 
to  be  considered  by  the  district  attorney 
in  preparing  the  indictment;  and,  in  any 
event,  it  is  within  the  discretion  of  the 
court  to  say  whether  it  is  fit  to  be  spread 
upon  the  records  or  not.  Dunlop  v. 
United  States,  165  U.  S.  486,  497,  41  L. 
Ed.   799. 

Wherein  an  indictment  for  using  the 
mails  for  disseminating  an  obscene  book, 
the  book  is  stated  to  be  so  obscene  that  it 
would  be  offensive  if  set  forth  in  full, 
such  allegation  imports  a  sufficient  de- 
gree of  obscenity  to  render  the  production 
nonmailable  and  obscene  under  the  stat- 
ute.    Price  V.  United  States,  165  U.  S.  311. 

314,  41   L.   Ed.   727. 

An  indictment  for  using  the  mails  for 
the  dissemination  of  an  obscene  book  is 
sufficient  if  it  charges  that  the  book  was 
obscene,  to  the  knowledge  of  the  defend- 
ant, who  knowingly  and  willfully,  with 
such  knowledge,  deposited  it  in  the  mail. 
Dunlop  V.  United  States,  165  U.  S.  486, 
497,  41  L.  Ed.  799. 

Wherein  an  indictment  for  knowingly 
depositing  in  the  mail  an  obscene,  lewd 
and  lascivious  publication  failed  to  dis- 
tinctly charge  that  the  accused  was 
aware  of  the  character  of  the  publication, 
it  was  held  that  such  defect  should  be  re- 
garded, after  verdict  and  under  the  cir- 
cumstances attending  the  trial,  as  one  of 
form  only,  within  the  meaning  of  §  1025 
of  the  Revised  Statutes,  and  therefore  not 
one  of  fatal  consequence.  Rosen  v. 
United  States,  161  U.  S.  29,  32,  40  L-  Ed. 
606;  Price  v.  United  States,  165  U.  S.  311, 

315,  41  L;   Ed.  727. 

In  an  indictment  charging  the  mailing 
of  a  letter  Riving  information,  where  ar- 
ticles intended  for  an  indecent  or  immoral 
use  can  be  obtained,  it  is  proper  that  such 


letter  should  be  stated  so  as  to  identify 
the  offense.  But  it  is  not  essential  that 
everything  referred  to  in  the  letter,  or 
concerning  which  information  is  given 
therein,  should  be  spread  at  length  on  the 
indictment.  It  is  sufficient  to  allege  its 
character  and  leave  further  disclosures  to 
the  introduction  of  evidence.  Grimm  r. 
United  States,  156  U.  S.  604,  609,  39  L 
Ed.  550. 

While  the  possession  of  obscene,  lewd, 
or  lascivious  pictures  constitutes  no  of- 
fense under  the  statute,  it  is  in  an  indict- 
ment under  the  statute  for  using  the  mails 
for  transmitting  information  to  others  of 
the  place  where  such  pictures  can  be  ob- 
tained, proper  to  allege  such  possession, 
as  a  fact  tending  to  interpret  a  letter  con- 
vening such  information.  Grimm  r. 
United  States,  156  U.  S.  604,  608,  39  L. 
Ed.  550. 

12.  Evidence  that  newspaper  was  daily 
received  at  postoffice  in  great  quantities, 
admissible.^ — In  the  trial  of  an  indictment 
for  mailing  a  newspaper,  called  the  Chi- 
cago Dispatch,,  contaming  obscene  mat- 
ter, the  court  committed  no  error  in  per- 
mitting the  government  to  prove  that, 
during  the  three  years  preceding  the  trial, 
and  also  during  the  period  covered  by  the 
dates  of  the  papers,  admitted  in  evidence, 
namely,  July  6  to  October  19,  1893.  a 
newspaper,  purporting  to  be  the  Chicago 
Dispatch,  was  regularly  on  each  day,  ex- 
cept Sunday,  received  in  great  quantities 
at  the  Chicago  postoffice  for  mailing  and 
delivery.  Dunlop  v.  United  States,  165  U. 
S.  486,  495,  41  L.  Ed.  799. 

Evidence  of  customs,  course  of  business, 
and  duties  of  employees,  admissiblc—In 
the  prosecution  of  a  case  for  violation  of 
the  law  as  to  obscene  publications,  it  was 
held  that  it  was  perfectly  competent  to 
prove,  by  government  officers  of  the  post- 
office  department,  the  customs  of  the 
postoffice,  the  course  of  business  therein, 
and  the  duties  of  employees  connected 
with  it,  in  order  to  raise  the  presumption 
that  papers  delivered  by  employees  of  the 
postoffice  were  delivered  in  the  usual  way 
after  having  been  mailed  at  the  postoffice 
in  the  city  of  publication.  Dunlop  v. 
United  States,  165  U.  S.  486,  494,  41  L 
Ed.  799. 

18.  When  court  warranted  in  refusing 
to  direct  verdict  of  not  guilty.— Dunlop 
V.  United  States,  165  U.  S.  486.  497,  41  L 
Ed.  799.     See  the  title  VERDICT. 

In  a  prosecution  for  depositing  and 
causing  to  be  deposited  in  the  mail  a  news- 
paper containing  obscene,  lewd,  lascivious 
and  indecent  matter,  it  was  held  that  the 
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b.  Use  for  Disseminating  Matter  Pertaining  to  Lotteries. — There  are  several 
federal  statutes  making  it  a  criminal  offense  to  use  the  mail  for  disseminating 
matter  pertaining  to  lotteries.  The  constitutionality  of  these  statutes  has  been 
upheld,^"*  and  some  of  their  provisions  have  received  the  interpretation  of  the 
supreme  court^*^  The  trial  of  an  indictment  for  using  the  mail  for  dissem- 
inating matter  pertaining  to  lotteries,  in  violation  of  §  3894  of  the  Revised  Statutes, 
as  amended  by  the  act  of  September  19,  1890,  ch.  908,^®  may  be  had  in  the  United 
States  district  court  for  the  district  in  which  is  situated  the  postoffice  at  which 
the  prohibited  matter  was  delivered  to  the  person  to  whom  it  was  addressed.  ^^ 

c.  Use  for  Dissemifiating  Matter  Pertaining  to  Sefienws  to  Defraud  or  to  Sell 
Counterfeit  Money. — Section  5480  of  the  Revised  Statutes,  as  amended  by  the 
act  of  March  2,  1889,  ch.  393,  in  the  very  words  as  well  as  in  manifest  intent 
applies  to  any  person  who  devises  either  a  scheme  to  defraud  or  a  scheme  to  sell 
counterfeit  money  or  counterfeit  obligations  of  the  United  States,  provided  the 
scheme  is  intended  to  be  effected,  and  is  effected,  by  communications  through 
the  postoffice.^®  Where  the  offense  charged  in  the  indictment  is  a  scheme  to 
defraud,  three  matters  of  fact  must  be  established  by  the  evidence:  That  the 
persons  charged  devised  a  scheme  or  artifice  to  defraud;^®  that  they  intended 


evidence  that  the  defendant  who  was  the 
responsible  head  of  the  newspaper  estab- 
lishment, had  personal  knowledge  of  the 
character  of  the  objectionable  matter,  was 
sufficient  to  warrant  its  submission  to  the 
jury,  and  that  there  was  no  error  in  the 
refusal  of  the  court  to  direct  a  verdict  of 
not  guilty.  Dunlop  v.  United  States,  165 
U.   S.   486,  497,  41  L.  Ed.  799. 

14.  Section  3884  of  the  Revised  Statutes 
as  amended  by  act  of  September  19,  1890, 
26  Stat.  465,  c.  908,  is  constitutional.  In 
re  Rapier,  143  U.  S.  110,  133,  36  L.  Ed.  93; 
Horner  v.  United  States,  No.  1,  143  U.  S. 
207,  213,  36  L.  Ed.  126;  Horner  v.  United 
States,  143  U.  S.  570,  578,  36  L.  Ed.  266. 
See  ante,  "Matter  Pertaining  to  Lotteries 
or  Schemes  for  Obtaining  Money  or 
Property  by  False  Pretenses,"  VII,  B,  3. 

15.  By  §  3894  of  the  Revised  Statutes  as 
amended  by  the  act  of  September  19,  1890, 
c.  908  (26  Stat.  465),  it  is  made  a  distinct 
offense  knowingly  to  cause  to  be  de- 
livered by  mail  anything  forbidden  by  the 
statute  to  be  carried  by  mail.  Horiffcr  v. 
United  States,  143  U.  S.  207,  214,  36  L. 
Ed.  126. 

A  circular  held  to  be  a  circular  concern- 
ing a  "lottery"  or  "similar  enterprise" 
within  the  meaning  of  this  statute. 
Horner  v.  United  States,  147  U.  S.  449,  37 
L.  Ed.  237. 

A  circular  held  to  constitute  a  "list  of 
the  drawings"  at  a  "lottery  or  similar 
scheme,"  within  the  meaning  of  the  stat- 
ute. Horner  v.  United  States,  147  U.  S. 
449.  37  L.  Ed.  237. 

Generally,  as  to  what  constitutes  a  lot- 
tery, see  the  title  LOTTERIES,  vol.  7, 
p.  1070. 

Under  the  act  of  March  8,  1895,  ch.  191, 
28  Stats.  963  it  is  made  a  criminal  offense 
for  any  person  to  cause  to  be  deposited 
in  or  carried  by  the  mails,  any  paper,  cer- 
tificate or  instrument  purporting  to  be  or 
represent  a  ticket,  chance,  share  or  in- 
terest in  or  dependent  upon  the  event  of 
a    lottery,     so-called     gift      concert,      or 


similar  enterprise,  offering  prizes  depend- 
ent upon  lot  or  chance.  To  come  within 
the  statute  the  paper  must  purport  to  be 
or  represent  an  existing  chance  or  in- 
terest which  is  dependent  upon  the  event 
of  a  future  drawing  of  the  lottery.  A 
paper  that  contains  nothing  but  figures 
which  in  fact  relate  to  a  drawing  that 
has  already  been  completed,  does  not 
come  within  the  purview  of  the  statute. 
France  v.  United  States,  164  U.  S.  676, 
682,   41   L.    Ed.   595. 

16.  26  Stats.  465. 

17.  Venue. — Upon  the  trial  of  such  an 
indictment,  it  was  alleged  that  a  certain 
circular  containing  a  list  of  prizes  awarded 
at  the  drawing  of  a  lottery  was  mailed  in 
New  York  addressed  to  Mrs.  Schuchman, 
at  Belleville,  Illinois,  and  the  fifth  count 
of  the  indictment  distinctly  alleged  that 
the  accused  unlawfully  and  knowingly 
caused  such  circular  to  be  delivered  by 
mail  to  Mrs.  Schuchman,  at  Belleville,  in 
the  state  of  Illinois,  and  in  the  southern 
district  of  Illinois.  It  was  held  that  the 
distinct  and  separate  crime  charged  in 
such  fifth  count  was  triable  in  the  south- 
ern district  of  Illinois.  Horner  v.  United 
States,  No.  1,  143  U.  S.  207,  213,  36  h.  Ed. 
126.    See  ante,  "In  General,"  XIV,  A. 

18.  To  what  offenses  the  statute  applies. 
— Streep  v.  United  States,  160  U.  S.  128, 
129,  132,  40  L.   Ed.  365. 

Therefore,  if  an  indictment  under  the 
statute  charges,  not  a  scheme  to  defraud, 
but  a  scheme  to  sell  counterfeit  obliga- 
tions of  the  United  States,  no  proof  of  a 
scheme  to  defraud  is  necessary  to  support 
it.  Streep  v.  United  States,  160  U.  S.  128, 
129,  133,  40  I^.  Ed.  365. 

19.  The  term  "any  scheme  or  artificei 
to  defraud,**  as  used  in  the  statute  in- 
cludes everything  designed  to  defraud  by 
representations  as  to  the  past  or  present, 
or  suggestions  and  promises  as  to  the  fu- 
ture. Durland  v.  United  States,  161  U.  S. 
306,  313,  40  L.  Ed.  709. 
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to  effect  this  scheme,  by  opening  or  intending  to  open  correspondence  with  some 
other  persons  through  the  postoffice  establishment,  or  by  inciting  such  other  per- 
son to  open  communication  with  them;  and  that,  in  carrying  out  such  scheme, 
such  person  either  deposited  a  letter  or  packet  in  the  postoffice,  or  took  or  re- 
ceived one  therefrom.2o  An  indictment  under  the  statute  must  state  the  of- 
fense with  sufficient  particularity.^^  The  omission  to  state  the  names  of  the  par- 
ties intended  to  be  defrauded  and  the  names  and  addresses  on  the  letters  is  sat- 
isfied by  tlie  allegation,  if  true,  that  such  names  and  addresses  are  to  the  grand 
jury  unknown.22  Three  separate  offenses  committed  in  the  same  six  months 
may  be  joined  in  the  same  indictment,  but  no  more,  and  when  joined  there  is  to  be 
a  single  sentence  for  all.^  But  it  is  not  the  intention  of  the  statute  to  make  a 
single  continuous  offense  punishable  only  as  such,  out  of  what,  without  it, 
would  have  been  several  distinct  offenses  each  complete  in  itself.^  Each  letter 
or  packet  put  in  or  taken  out  of  a  postoffice  in  furtherance  of  a  fraudulent 
scheme  or  device,  in  violation  of  the  statute,  constitutes  a  separate  and  distinct 
violation  of  the  act.^**  Questions  relating  to  the  admissibility  of  evidence  in 
prosecutions  under  the  statute,  have  been  decided  by  the  supreme  court.^^ 

9.  Transporting  Mailabi^e  Matter  on  a  Post  Route  Otherwise  than  in 
TheMaii,. — Under  §  10  of  the  act  of  March  3,  1845,  it  w^as  a  penal  offense  for 


20.  Facts  essential  to  be  established. — 
Stokes  V,  United  States,  157  U.  S.  187, 
188,  39  L.  Ed.  667. 

Not  essential  that  matter  should  be  ef- 
fective in  carr3ring  out  fraudulent  scheme. 
— ^To  constitute  the  offense  it  is  not  es- 
sential that  the  matter  mailed  should  be 
of  a  nature  calculated  to  be  effective  in 
carrying  out  the  fraudulent  scheme.  It 
is  enough  if,  having  devised  a  scheme  to 
defraud,  the  defendant  with  a  view  of  ex- 
ecuting it  deposits  in  the  postoffice  let- 
ters which  he  thinks  may  assist  in  carry- 
ing it  into  effect,  although  in  the  judg- 
ment of  the  jury  they  may  be  absolutely 
ineffective  therefor.  Durland  v.  United 
States,  161  U.  S.  306,  315,  40  L.  Ed.  709. 

21.  Matters  of  fact  essential  to  be 
charged  in  the  indictment — See  Stokes  v. 
United  States,  157  U.  S.  187,  188,  39  L.  Ed. 
667. 

The  scheme  to  defraud  must  be  stated 
with  such  particularity  as  to  acquaint  the 
defendant  with  what  he  must  meet  on  the 
trial  United  States  v.  Hess,  124  U.  S. 
483,  31  L.  Ed.  516. 

Indictment  held  to  be  defective  in  this 
respect.  United  States  v.  Hess,  124  U. 
S.  483,  486,  31  L.  Ed.  516. 

Omission  of  particulars  of  offense  not 
cured  by  verdict. — The  particulars  of  the 
offense  are  matters  of  substance  and  not 
of  form,  and  their  omission  is  not  aided 
or  cured  by  the  verdict.  United  States  v, 
Hess.  124  U.  S.  483,  488,  31  L.  Ed.  516. 

88.  Allegation  that  names  and  addresses 
are  unkiK>wn,  sufficients — Durland  v. 
United  States.  161  U.  S.  306,  314,  40  I,. 
Ed.  709. 

Specification  and  identification  of  letters 
hela  sufficient. — If  there  is  a  partial  iden- 
tification of  the  letters  by  the  time  and 
place  of  mailing,  and  the  charge  is  that 
defendant  "intending  in  and  for  executing 
such  scheme  and  artifice  to  defraud  and 
attempting  so  to  do,  placed  and  caused  to 


be  placed  in  the  postoffice."  etc.,  it  is  a 
sufficient  specification  and  identification  of 
the  letters,  in  the  absence  of  a  demand  for 
a  bill  of  particulars.  Durland  v.  United 
States,  161  U.  S.  306,  315,  40  L.  Ed.  709. 

23.  Joinder  of  offenses  and  sentence^- 
In  re  Henry,  123  U.  S.  372,  375,  31  L.  Ed. 
174;  In  re  De  Bara,  179  U.  S.  316,  321,  45 
L.  Ed.  207. 

24.  Statute  does  not  create  a  single  con- 
tinuous offense. — In  re  Henry,  123  U.  S. 
372,  375,  31  L.  Ed.  174;  In  re  De  Bara,  179 
U.  S.  316,  321,  45  L.   Ed.  207. 

85.  In  re  Henry,  123  U.  S.  372,  374,  31 
L.  Ed.  174. 

Sentence  that  may  be  given  where  sepa- 
rate offenses  are  joined« — Accordingly,  it 
has  been  held  that  upon  an  indictment  un- 
der the  statute  for  three  separate  offenses 
committed  within  the  same  six  months, 
the  court  may  give  a  single  sentence  for 
the  several  offenses  in  excess  of  that  which 
is  prescribed  for  one  offense.  In  re  De 
Bara;  179  U.  S.  316,  321,  45  L.  Ed.  807. 

Conviction  and  sentence  under  indict- 
ment for  separate  offenses  will  not  pre- 
clude subsequent  indictment  for  other  of- 
fenses.— It  has  also  been  held  that  the 
fact  that  one  has  been  indicted  for  three 
separate  offenses  committed  in  the  same 
six  months  and  convicted  and  sentenced 
thereunder,  wiU  not  preclude  his  being 
subsequently  indicted  for  other  and  dis- 
tinct offenses  committed  within  the  same 
six  months.  In  re  Henry,  123  U.  S.  372, 
374,  31   L.  Ed.   174. 

26.  Admissibility  of  envelopes  contain- 
ing letters  which  were  instruments  of 
fraud. — In  a  prosecution  for  a  conspiracy 
to  use  the  postoffice  for  fraudulent  pnr- 
poses  if  the  authorship  of  the  letters  wnich 
were  the  instruments  of  the  fraud  js 
traced  to  defendants,  the  envelopjes  in 
which  the  letters  were  contained  with  the 
indorsements  and  writings  thereon  are  ad- 
missible in  evidence,  although  the  hand- 
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any  vehicle  or  vessel  which  regularly  performed  trips  on  a  post  route,  on  which 
the  mail  was  carried,  to  transport  any  mailable  matter,  except  such  as  the  statute 
expressly  excepted.^^ 


POSTHUMOUS  CHILD.— See  the  titles  Descent  and  Distribution,  vol.  5, 
p.  340;   Wihhs. 

POSTMASTER.— See  the  title  Postai,  Laws,  ante,  p.  550.  As  to  postmaster 
general,  see  the  title  United  States. 

POSTING  RATES.— See  the  title  Interstate  and  Foreign  Commerce,  vol. 
7,  p.  415. 

POSTNUPTIAL  CONTRACTS  OR  SETTLEMENTS.— See  the  title  Mar- 
riage Contracts  or  Settlements,  vol.  8,  p.  254. 

POSTOPPICE.— See  the  title  Postai.  Laws,  ante,  p.  550. 

POSTPONEMENT.— See  the  title  Continuances,  vol.  4,  p.  543. 

POST  ROADS.— See  the  title  Postai.  Laws,  ante,  p.  550,  and  references 
given. 

POTTAWATOMIES.— See  the  title  Indians,  vol.  6,  p.  906. 

POWER.— See  the  title  Jurisdiction,  vol.  7,  p.  739.    See  note  L 


writing  of  the  addresses  is  not  shown  to 
be  that  of  either  of  the  defendants.  Stokes 
z\  United  States,  157  U.  S.  187,  191,  39  L. 
Ed.    667. 

In  such  case  if  the  letters  found  their 
way  into  the  mail  the  jury  would  be  au- 
thorized to  infer  that  they  were  deposited 
there  by  the  defendants,  which  would  be 
enough  to  entitle  the  envelopes  to  ad- 
mission in  evidence.  Stokes  v.  United 
States,  157  U.  S.  187,  192,  39  L.  Ed.  667. 

Admissibility  of  order  and  railroad  way 
bilL — In  such  a  prosecution  it  is  also  com- 
petent to  introduce  in  evidence  an  order 
and  railroad  way  bill  for  the  purpose  of 
proving  the  allegation  in  the  indictment, 
that  an  order  for  shoes  and  an  application 
for  an  agency  was  a  part  of  the  scheme  of 
the  conspirators.  Stokes  v.  United  States, 
157  U.  S.  187,  193,  39  L.  Ed.  667. 

27.  Transporting  mailable  matter  on  a 
post  route  otherwise  than  in  tibe  mail. — 
United  States  v.  Bromley,  12  How.  87,  13 
L.  Ed.  905. 

''Mailable  matter." — ^An  order  for  goods, 
folded   and   directed   as   a  letter   but  not 


sealed,  was  "mailable  matter*'  within  the 
meaning  of  this  statute.  United  States  v. 
Bromley,  12  How.  87,  95,  13  L.  Ed.  905. 

1.  Power. — The  time  when  the  Spanish 
government  had  the  power  to  grant  lands 
in  the  territory,  by  every  reasonable  in- 
tendment of  the  act  of  congress  of  1824, 
must  have  been  so  designated  with  refer- 
ence to  the  existing  state  of  the  territory, 
as  between  the  United  States  and  Spain; 
the  right  to  the  territory  being  in  the 
United  States,  and  the  possession  in 
Spain.  The  language  "during  the  time 
at  which  Spain  had  the  power  to  grant 
the  same,"  was,  under  sucn  circumstances, 
very  appropriately  applied  to  the  case;  it 
could,  with  no  propriety,  have  been  ap- 
plied to  the  case,  if  Spain  had  full  do- 
minion over  the  territory,  by  the  union 
of  the  right  and  the  possession;  and  in 
this  view,  it  is  no  forced  interpretation  of 
the  word  power,  to  consider  it  here  used 
as  importing  an  imperfect  right,  and  dis- 
tinguished from  complete  lawful  au- 
thority. Pollard  V.  Kibbe,  14  Pet.  353, 
354,  10  L.  Ed.  490. 
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4.  Power  to  Make  Partition,  597. 

5.  Power  to  Mortgage  or  Encumber,  597. 

6.  Power  to  Sell  or  Hypothecate  Personal  Property,  597. 

7.  Power  to  Borrow  Money,  Purchase  Machinery,  etc.,  598. 

8.  Power  to  Settle  Claims,  Receive  Payment,  etc.,   598. 

a.  In   General,   598. 

b.  Pow€r  to  Trade,  Sell  or  Collect  Bond  and  Mortgage,  Bill, 

Note,  etc.,  598. 

9.  Power  to  Adjudicate  Claim  for  Land,  598. 

F.  Interest  of  Donee  of  Power,  599. 
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1.  Power  of  Appointment  or  Disposition,  599. 

a.  In  General,  599. 

b.  Rights  of  Creditors,  599. 

c.  Rights  of  Assignee  in  Bankruptcy,  599. 

d.  Power  of  Appointment  Reserved    to    Husband  under  Mar- 

riage Settlement,  599. 

2.  Transfer  of  Power  of  Attorney,  599. 

3.  Effect  of  Attainder  of  Donee,  599. 

VI.   Execution,  599. 

A.  Person  Who  May  Execute,  599. 

B.  Time  of  Execution,  600. 

C.  Mode  and  Sufficiency  of  Ex;ecution,  600. 

1.  In  General,  600. 

2.  Compliance  with  Requisites  Prescribed  by  Grantor,  600. 

a.  In  General,  600. 

b.  Naked  Powers  and  Powers  Coupled  with  an  Interest  or  a 

Trust,  600. 

c.  Power  of  Appointment,  600. 

d.  Power  of  Attorney,  601. 

e.  Power  to  Sell  and  Convey,  601. 

3.  Means  and  Instrument  of  Execution,  601. 

a.  In  General,  601. 

b.  Power  to  Sell  or  Convey,  601. 

(1)  In   General,   601. 

(2)  Mode  of  Sale,  601. 

(3)  Power  to  Execute  Deed  with  Covenants,  601. 

c.  Power  of  Appointment,  602. 

d.  Instrument  of  Execution,  602. 

(1)  Assignment  or  Release,  602. 

(2)  Deed   Containing   Covenants,  602. 

(3)  Will,  602. 

(4)  In  Whose  Name  Executed — Signature,  602. 

(5)  Ratification  and  Estoppel,  603. 

D.  Intention  to  Execute,  603. 

1.  In  General,  603. 

2.  Reference  to  Power,  605. 

E.  Execution  of  One  of  Several  Distinct  Powers  as  Defeating  Others, 

605. 

F.  Source  of  Title  of  Estate  Created  by  Execution  of  Power  of  Ap- 

pointment, 606. 

G.  Evidence,  608. 

1.  Presumption  and  Burden  of  Proof,  608. 

2.  Recitals  as  Evidence  of  Mode  of  Execution,  608. 
H.  Supervision   of   Court   of   Equity,   608. 

I.  Power  of  Chancery  to  Compel  Execution,  609. 

J.  Power  of  Equity  to  Aid  Defective  Execution,  609. 

CROSS  REFERENCES. 

See  the  titles  Attorney  and  Ci^ient,  vol.  2,  p.  703 ;  Bankruptcy,  vol.  2,  p. 
792;  Bonds,  vol.  3,  p.  382;  Brokers,  vol.  3,  p.  531;  Deeds,  vol.  5,  p.  245;  Es- 
toppel, vol.  5,  p.  913;  Executors  and  Administrators,  vol.  6,  p.  119;  Fac- 
tors and  Commission  Merchants,  vol.  6,  p.  232 ;  Husband  and  Wife,  vol.  6, 
p.  716;  Mortgages  and  Deeds  of  Trust,  vol.  8,  p.  452;  Payment,  ante,  p.  319; 
Principal  and  Agent  ;   Recording  Acts  ;   Trusts  and  Trustees  ;   Wills. 

As  to  power  of  attorney  authorizing  holders  to  transfer  certificates  of  public 
debt  of  Texas,  see  the  title  Municipal,  County,  State  and  Federal  Secu- 
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RiTiES,  vol.  8,  p.  650.  As  to  payment  to  person  acting  under  power  of  attorney 
for  administrator  who  collects  in  one  capacity  and  receipts  in  another,  see  the 
title  Executors  and  Administrators,  vol.  6,  p.  177.  As  to  recovery  in  as- 
sumpsit of  proceeds  of  unauthorized  note  received  by  attorney,  see  the  title 
Assumpsit,  vol.  2,  p.  643. 

I.    Definition,  Nature  and  Distinctions. 

The  distinction  between  a  power  and  a  trust  is  marked  and  obvious. 
Powers  are  never  imperative;  they  leave  the  act  to  be  done  at  the  will  of  the 
party  to  whom  they  are  given.  Trusts  are  always  imperative,  and  arie  ob- 
ligatory upon  the  conscience  of  the  party  intrusted.^ 

Power  Coupled  with  an  Interest. — To  constitute  a  power  coupled  with 
an  interest,  there  must  be  an  interest  in  the  thing  itself,  and  not  merely  in  the 
execution  of  the  power.^ 

Power  Coupled  with  a  Trust. — This  subject  is  treated  elsewhere.^ 

''Mandate/'  'Toder"  or  'Trocuracion"  in  the  Spanish  law,  see  post, 
"Mandate  in  the  Spanish  Law,"  II,  B,  2,  b. 

n.   Creation  and  Validity. 

A.  Power  of  Appointment  or  Disposition. — ^Reservation  in  Marriage 
Settlement.- — A  power  of  appointment  to  other  uses  may  be  reserved  to  the 
husband  in  a  marriage  settlement.* 

Powers  of  Appointment  under  Wills. — See  the  titles  Executors  and  Ad- 
ministrators, vol.  6,  p.  144;  Trusts  and  Trustees;  Wii^ls. 

Remainder  Limited  after  Absolute  Power  of  Disposition. — A  power 
of  disposition  conferred  upon  a  wife  by  a  bequest  to  her  for  her  own  use,  ben- 
efit and  disposal  absolutely,  remainder  after  her  decease,  to  testator's  son,  is 


1.  Definition,  nature  and  distinctions. — 
Stanley  v,  Colt.  5  Wall.  119,  168,  18  L.  Ed. 
502.  See  the  title  TRUSTS  AND  TRUS- 
TEES. 

A  trustee  in  equity  is  regarded  in  the 
light  of  an  instrument  or  agent  for  the 
cestui  que  trust,  and  the  authority  con- 
fided to  him  is  in  the  nature  of  a  power. 
Gridley  v.  Wynant,  23  How.  500,  502,  16 
L.  Ed.  411. 

Every  case  of  a  power  given  in  a  will 
is  considered  in  a  court  of  chancery  as  a 
trust  for  the  benefit  of  the  person  for 
whose  use  the  power  is  made,  and  as  a 
devise  or  bequest  to  that  person.  Hunt 
V.  Rousmanier,  8  Wheat.  174,  207,  5  h.  Ed. 
589;  Taylor  v.  Benham,  5  How.  233,  12  L. 
Ed.  130.  See  the  titles  TRUSTS  AND 
TRUSTEES;  WILLS. 

2.  Power  coupled  with  an  interest. — 
Hunt  V.  Rousmanier,  8  Wheat.  174,  5  L. 
Ed.  589.  See  post,  "Power  Coupled  with 
an  Interest."  IV,  B,  2. 

"It  is  the  possession  of  the  legal  estate, 
or  a  rip^ht  in  the  subject  over  which  the 
power  is  to  be  exercised,  that  makes  the 
interest  in  question"  a  power  coupled  with 
an  interest.  Peter  v.  Beverly,  10  Pet. 
532,  564.  9   L.   Ed.  522. 

"*A  power  coupled  with  an  interest,'  is 
a  power  which  accompanies  or  is  con- 
nected with,  an  interest.  The  power  and 
the  interest  are  united  in  the  same  per- 
son. But  if  we  are  to  understand  by  the 
word  'interest,*  an  interest  in  that  which 
is  to  be  produced  by  the  exercise  of  the 


power,  then  they  are  never  united.  The 
power  to  produce  the  interest  must  be  ex- 
ercised, and  by  its  exercise  is  extinguished. 
The  power  ceases  when  the  interest  com- 
mences, and  therefore  cannot,  in  accurate 
law  language,  be  said  to  be  'coupled'  with 
it."  Hunt  V.  Rousmanier,  8  Wheat.  174, 
204,  5  L.  Ed.  589;  Walker  v.  Walker,  125 
U.  S.  339,  342,  31  L.  Ed.  769. 

Power  of  sale  in  executor. — See  the 
title  EXECUTORS  AND  ADMINIS- 
TRATORS, vol.  6,  p.  144. 

The  authority  given  to  a  collector  to 
sell  land  for  the  nonpayment  of  the  direct 
tax,  "is  a  naked  power  not  coupled  with 
an  interest."  Williams  v.  Peyton,  4  Wheat, 
77,  4  L.  Ed.  518;  Early  v.  Doe,  16  How. 
610,  618,  14  L.  Ed.  1079.  See  the  title 
TAXATION. 

3.  Power  coupled  with  a  trusts — Sec 
post,  "Power  Coupled  with  a  Trust,"  IV, 
C,  2.  See  the  titles  EXECUTORS  AND 
ADMINISTRATORS,  vol.  6,  p.  144; 
TRUSTS  AND  TRUSTEES;  WILLS. 

4.  Reservation  in  marriage  settlement. 
— A  reservation  of  a  power  of  revocation 
or  appointment  to  other  uses  to  the  hus- 
band in  a  deed  to  the  wife  does  not  im- 
pair the  validity  or  efficiency  of  the  con- 
veyance in  transferring  the  property  to 
her,  to  hold  until  such  power  shall  be  ex- 
ecuted. Jones  V.  Clifton,  101  U.  S.  225,  25 
L.  Ed,  908.  Sec  Brandies  v.  Cochrane,  112 
U.  S.  344,  28  L.  Ed.  760.  See,  also,  the 
title  MARRIAGE  CONTRACTS  AND 
SETTLEMENTS,  vol.  8,  p.  254. 
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such  a  power  as  may  be  conferred  by  a  testator  having  only  personal  estate, 
and  is  such  as  may  be  conferred  upon  a  legatee  having  only  a  life  estate.® 

B.  Power  of  Attorney — 1.  Persons  Who  May  Make. — The  power  of 
attorney  of  a  lunatic,  or  of  one  non  compos  mentis,  is  void  and  not  voidable 
only.« 

An  infant's  power  of  attorney  is  void  and  not  voidable  merely.*^ 

Married  Women. — See  the  titles  Husband  and  Wife,  vol.  6,  p.  716;  Sep- 
arate Estate  of  Married  Women. 

2.  Form  and  Requisites — a.  Power  to  Convey  Land, — A  power  to  convey 
lands  must  possess  the  same  requisites,  and  observe  the  same  solemnities,  as 
are  necessary  in  a  deed  directly  conveying  the  land.® 

b.  Mandate  in  the  Spanish  Lam, — The  technical  power  called,  in  the  Spanish 
law,  "poder,"  or  "procuracion,"  has  much  the  same  meaning  as  our  term  "power 
of  attorney,"  whidi  indicates  a  power  or  authority  under  seal.  But  the  tech- 
nical "poder"  is  not  the  only  form  by  which  authority  may  be  given  to  act  for 
another.  A  technical  power,  executed  with  all  the  solemnities,  is  but  one  form 
of  a  mandate  (mandato,  mandamiento),  "a  consensual  contract,  by  which  one 
of  the  parties  confides  the  carrying  on  or  execution  of  one  or  more  matters  of 
business  to  the  other  who  takes  it  in  his  charge.  *  *  *  Mandate  has  also 
the  name  of  procuration,  and  the  mandatary  that  of  procurator;  but  the  word 
mandate  is  more  general  and  comprehends  every  power  given  to  another  in 
whatsoever  mode  it  be,  whilst  procuration  supposes  a  power  given  by  writing." 
The  mandate  may  be  contracted  between  persons  present,  or  absent,  by  words, 
by  messengers,  by  public  writing  or  private  writing,  and  even  by  letter,  as  like- 
wise by  acts;  e.  g.,  if  a  person,  being  present,  allows  another  to  transact  his 
business,  etc.® 

c.  Testimonio, — See  post,  "Authentication  and  Acknowledgment,"  II,  B,  2,  d; 
"Recordation,"  II,  B,  2,  f. 

d.  Authentication  and  Acknowledgment, — Authentication. — In  Texas  in  1832 
a  letter  power  of  attorney  not  formally  authenticated  must  be  proved  to  have 
been  executed  by  the  party  charged  or  to  be  charged  with  it.^^ 

Proof  of  Handwriting. — A  power  of  attorney  may  be  authenticated  by  proof 
of  the  handwriting  of  the  principal  and  of  the  subscribing  witnesses.^^ 

Acknowledgment. — The  local  law  may  require  a  power  of  attorney  to  con- 
vey lands  to  be  acknowledged  as  a  deed  is  required  to  be  in  order  to  convey 
land,  and  if  it  is  not  so  acknowledged  a  subsequent  conveyance  in  pursuance 
thereof  is  void.^^ 

5.  Remainder  limited  after  absolute  official  for  the  purpose  of  rendering  it  an 
power  of  disposition. — Smith  v.  Bell,  6  Pet.  authentic  or  judicial  act,  was  nevertheless 
68,  8  L.  Ed.  322.  See,  also.  Brant  v.  Vir-  valid.  The  want  of  the  formalities  re- 
ginia  Coal,  etc.,  Co.,  93  U.  S.  326,  333,  23  ferred  to  merely  affects  the  mode  of  au- 
L.  Ed.  927;  Giles  v.  Little,  104  U.  S.  291,  thenticating  the  instrument.  If  it  is 
296,  26  L.  Ed.  745;  Roberts  v.  Lewis,  153  passed  before  a  notary  public  and  wit- 
U.  S.  367,  378,  38  L.  Ed.  747.  See  the  nesses,  and  is  certified  as  a  testimonio,  it 
titles  REMAINDERS,  REVERSIONS  is  called  an  authentic  instrument  and 
AND  EXECUTORY  INTERESTS;  proves  itself.  If  not  thus  authenticated, 
WILLS.  It  must  be  proved  to  have  been  executed 

6.  Persons  non  compos  mentis. — Dexter  by  the  party  to  be  charged  with  it.  Wil- 
V.  Hall,  15  Wall.  9,  21  L.  Ed.  73.  Hams  v.  Conger,  125  U.  S.  397,  421,  31  L. 

7.  Infant.— Dexter  v.  Hall,  15  Wall.  9,      Ed.  778. 

21  L.  Ed.  73.                    ,      ,       ^     ,  11'    Proof  of  handwriting.^Quesnel  v, 

8-    Power  to  convey    lands.— Clark     v.  Mussy,   1   Dall    449.   1   L.   Ed.   218.     See 

Graham,  6  Wheat.  577,  5  L.  Ed.  334.  Spencer  v,   Lapsley,   20   How.   264,   15   L. 

9.    Mandate  m  the  Spanish  law. — Wil-  £d    902 

liams  ^.  Conger,  125  U.  S.  397,  422,  31  L.  p^^^^  ^j  attorney,  authenticated  before 

ift     A„fi,A«f,Va*i/v«     Tn  TAvafi    in  iMo  »   regidor.— See    the    titk     DOCUMEN- 

a   Utte^towrra-^o?^  TARY  EVIDENCE,  vol.  5   p.  469. 

knowledged,   witnessed,    certified   to,    nor  ^  12-     Acknowledgment— Clark    v,     Gra- 

written  on  sealed  paper,  nor  proved  be-  "am,  6  Wheat.  577,  5  L.  Ed.  334. 

fore  a  notary;  and  no  summons  was  even  Ohio. — This  is  the  law  in  Ohio.     Clark 

served  on  the  donor  to  appear  before  an  v.  Graham,  6  Wheat.  577,  5  L.  Ed.  334. 
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e.  Witnesses. — A  contract  by  a  mortgagee  that  the  mortgagor  may  "sell  the 
property  named  in  said  deeds  and  make  titles  thereto,  the  proceeds  of  the  sale 
to  go  to  the  credit  of"  the  mortgagee,  is  not  a  power  of  attorney  to  sell  land  the 
title  to  which  is  in  the  mortgagee  and  is  not  void  under  the  Georgia  code  re- 
quiring an  authority  to  execute  before  two  witnesses.^^ 

f.  Recordation. — ^A  testimonio  executed,  in  1832,  by  the  proper  Mexican 
authorities,  of  a  power  of  attorney  for  the  conveyance  of  lands,  is  within  the 
recording  acts  of  Texas.^* 

Effect. — Where  a  power  of  attorney  to  sell  and  convey  lands  was  duly  ac- 
knowledged and  filed  for  record  in  the  state  in  which  the  lands  lay,  as  pro- 
vided for  by  the  law  of  that  state,  and  where  sales  of  the  lands  covered  by  the 
power  of  attorney  were  made  by  the  donee  of  such  power  and  properly  re- 
corded; all  parties  interested  are  charged  with  necessary  knowledge  upon  those 
subjects  from  the  time  the  conveyances  were  placed  on  record,  and  are  held  to 
all  the  consequences  following  its  acquisition. ^^^ 

3.   Effect  of  Fraud. — See  the  title  Instructions,  vol.  7,  p.  45. 

0.  Contract  by  Mortgagee  That  Mortgagor  May  Sell.— See  ante,  "Wit- 
nesses," II,  B,  2,  e. 

m.   Bevocation. 

A.  Bight  of  Beyocation. — Mere  naked  powers,  which  are  to  be  exercised 
for  the  exclusive  benefit  of  the  grantor,  are  revocable  by  him  for  that  very  rea- 
son. But  it  is  otherwise  where  a  power  is  to  be  exercised  in  aid  of  rights 
vested  in  the  grantee.^® 

Powers  coupled  with  an  interest  are  irrevocable. ^"^  The  interest  coupled 
with  a  power,  to  make  it  irrevocable,  must  be  an  interest  in  the  thing  itself. 
The  power  must  be  engrafted  on  an  estate  in  the  thing.  The  words  themselves 
seem  to  import  this  meaning.^® 

Letters  of  Attorney. — As  the  power  of  one  man  to  act  for  another  de- 
pends on  the  will  and  license  of  that  other,  the  power  ceases,  when  the  will,  or 
this  permission,  is  withdrawn.     The  general  rule,  therefore,  is,  that  a  letter  of 


13.  Witnesses. — ^Woodward  v.  Jewell, 
140  U.  S.  247,  35  L.   Ed.  478. 

14.  Recordation. — McPhaul  v,  Lapsley, 
20  Wall.  264,  22  L.  Ed.  344. 

15.  Effect.— Teall  v.  Schroder,  158  U. 
S.  172,  178,  39  L.  Ed.  938.  See  the  title 
RECORDING  ACTS. 

16.  Right  of  revocation. — Dartmouth 
College  V.  Woodward,  4  Wheat.  518,  700, 
4  L.  Ed.  629;  Walker  v.  Walker,  125  U.  S. 
339,  342,  31  L.  Ed.  769;  Hatch  v.  Codding- 
ton,  95  U.  S.  48,  24  L.  Ed.  339. 

A  power  of  attorney  or  grant  of  au- 
thority to  "sell,  and  negotiate"  certain 
property  is  subject  to  revocation.  Taylor 
V.  Burns.  203  U.  S.  120,  126,  51  L.  Ed.  116. 

Power  to  sell  or  hsrpothecate  bonds  may 
be  recalled  or  revoked. — Hatch  v.  Cod- 
dington,  95  U.  S.  48,  24  L.  Ed.  339.  See 
the  title    PRINCIPAL  AND   AGENT. 

Appointment  of  agent  to  collect  claim! 
of  state  andnst  United  States  for  a  com- 
mission.— The  fund  commissioners  of  Mis- 
souri, in  pursuance  of  the  statute  au- 
thorizing and  empowering  them  to  em- 
ploy agents  to  prosecute  to  final  settle- 
ment certain  claims  of  the  state  against 
the  government  of  the  United  States,  ap- 
pointed an  agent  independently  to  prose- 
cute such  claims  at  his  own  expense  be- 
fore congress  and  the  proper  departments 
at  Washington.    The  agent  thus  appointed 


was  to  give  security  for  the  faithful  per- 
formance of  his  duties  and  receive  as  full 
compensation  for  his  services  a  specified 
rate  of  commission  on  the  amount  col- 
lected by  him.  It  was  held  that  such  an 
.  agency  is  not  irrevocable  in  law  because 
of  its  being  coupled  with  an  interest  in  the 
thing  to  be  collected.  It  is  not  a  power 
coupled  with  an  interest.  Walker  «/. 
Walker,  125  U.  S.  339,  342,  31  L.  Ed.  769, 
Generally,  as  to  recall  of  powers  of  an 
agent,  see  the  title  PRINCIPAL  AND 
AGENT. 

17.  Dartmouth  College  v.  Woodward,  4 
Wheat.  518,  700.  4  L.  Ed.  629;  Taylor  v. 
Burns,  203  U.  S.  120,  126,  51  L.  Ed.  116; 
Walker  v.  Walker,  125  U.  S.  339,  342,  31 
L.  Ed.  769;  Hunt  v.  Rousmanier,  8  Wheat. 
174,  204,  5  L.  Ed.  589. 

Estate  conveyed  in  trust  for  grantor. — 
If  an  estate  be  conveyed  in  tnist  for  the 
grantor,  the  estate  is  irrevocable  in  the 
grantee,  although  he  can  take  no  bene- 
ficial interest  for  himself.  Many  of  the 
best-settled  estates  stand  upon  convey- 
ances of  this  nature.  Dartmouth  College 
r.  Woodward,  4  Wheat.  518,  700,  4  L.  Ed, 
629. 

18.  Walker  v.  Walker,  125  U.  S.  339,  342, 
31  L.  Ed.  769;  Hunt  v.  Rousmanier,  8 
Wheat.  174,  204,  5  L.  Ed.  589. 

A  power  of  appointment  reserved  in  a 
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attorney  may,  at  any  time,  be  revoked  by  the  party  who  makes  it,  and  is  revoked 
by  his  death.  But  this  general  rule,  which  results  from  the  nature  of  the  act,  has 
sustained  some  modification.^®  Where  a  letter  of  attorney  forms  a  part  of  a 
contract,  and  is  a  security  for  the  performance  of  any  act,  it  is  usually  made  ir- 
revocable in  terms,  or  if  not  so  made,  is  deemed  irrevocable  in  law.^^ 

B.  Maimer  of  Beyocation. — Power  to  Execute  Conveyance. — A  power 
of  attorney  under  which  a  junior  deed  was  executed  is  revoked  by  a  prior  con- 
veyance of  the  same  land,  executed  by  the  person  who  gave  the  power.^i 

Power  to  Prosecute  Claim. — A  written  power  of  attorney  to  a  lawyer  to 
prosecute  a  claim  may  revoke  all  prior  powers  executed  by  the  donor  in  that  be- 
half.22 

IV.   Duration  and  Termination. 

A.  In  General. — It  is  unquestionable  that  a  power  must  cease  and  determine, 
when  there  is  nothing  left  for  it  to  act  upon.^s 

B.  Death  of  Donor — 1.  In  General. — The  general  rule  is  that  a  power 
ceases  with  the  life  of  the  person  giving  it.  But  this  rule  admits  of  one  excep- 
tion, the  case  of  a  power  coupled  with  an  interest.^* 

2.  Power  Coupled  with  an  Interest. — If  the  power  be  coupled  with  an  in- 
terest, it  survives  the  person  giving  it,  and  may  be  executed  after  his  death.^* 
By  the  phrase  "coupled  with  an  interest,"  is  not  meant  an  interest  in  the  exercise 
of  the  power,  but  an  interest  in  the  property  on  which  the  power  is  to  operate.^^ 
The  interest  which  can  protect  a  power,  after  the  death  of  a  person  who  creates 
it,  must  be  an  interest  in  the  thing  itself.  In  other  words  the  power  must  be  en- 
grafted on  an  estate  in  the  thing.^^ 

3.  Power  of  Attorney. — A  power  of  attorney,  though  irrevocable  during  the 
life  of  the  party,  becomes  (at  law)  extinct  by  his  death.^s 


marriage  settlement,  either  to  a  party  or 
a  stranger,  to  appoint  uses  in  favor  of 
third  persons  without  compensation,  has 
a  right  or  authority  which  is  valuable  in 
contemplation  of  law  although  no  bene- 
ficial interest  can  accrue  to  the  possessor. 
Dartmouth  College  v.  Woodward,  4 
Wheat.  518,  698,  4  L.  Ed.  629. 

19.  Letters  of  attorney.^ — Hunt  v, 
Rousmanier,  8  Wheat.  174,  6  L.  Ed.  689. 
Sec  post,  "Death  of  Donor,"  IV,  B. 

SO.  Hunt  V.  Rousmanier,  8  Wheat.  174, 
5  L.  Ed.  589. 

Although  a  letter  of  attorney  depends, 
from  its  nature,  on  the  will  of  the  person 
making  it,  and  may,  in  general,  be  re- 
called at  his  will;  yet,  if  he  binds  himself, 
for  a  consideration,  in  terms,  or  by  the 
nature  of  his  contract,  not  to  change  his 
will,  the  law  will  not  permit  him  to  cnange 
it.  Hunt  V.  Rousmanier,  8  Wheat.  174, 
201,  5  L.  Ed.  589. 

A  power  of  attorney,,  forming  a  part  of 
a  security  upon  the  assignment  of  a  chose 
in  action,  is  not  revocable  by  the  grantor. 
For  it  then  sounds  in  contract,  and  is 
coupled  with  an  interest.  Dartmouth  Col- 
lege V.  Woodward,  4  Wheat.  518,  700,  4 
L.  Ed.  629. 

21.  Manner  of  revocation — Power  to 
execute  conveyance.^ — Love  v.  Simms,  9 
Wheat.  515,  524,  6  L.  Ed.  149. 

22.  Power  to  prosecute  claim. — Porter 
V.  White,  127  .U.  S.  235,  245,  32  L.  Ed. 
112. 

28.   Duration  and  termination. — Love  v. 

9  U  8  Enc— 38 


Simms,  9  Wheat.  515,  524,  6  L.  Ed.  149. 

24.  Death  of  donor. — Hunt  v.  Rous- 
manier, 8  Wheat.  174,  203,  5  L.  Ed.  589. 
See  post,  "Power  Coupled  with  an  In- 
terest," IV,  B,  2. 

Authority  of  broker  to  sell  on  com- 
mission.— ^The  death  of  the  principal  ter- 
minates the  authority  of  a  broker  to  sell 
on  commission,  which  authority  is  not  a 
power  coupled  with  an  interest.  Crowe 
V.  Trickey,  204  U.  S.  228,  240,  51  L.  Ed. 
454;  Hunt  v.  Rousmanier,  8  Wheat.  174,  5 
L.  Ed.  589;  Walker  v.  Walker,  125  U.  S. 
339,  31   L.   Ed.  769. 

26.  Power  coupled  with  an  interest. — 
Hunt  V.  Rousmanier,  8  Wheat.  174,  5  L. 
Ed.  589.  See,  also,  Taylor  v.  Benham,  5 
How.  233,  272,  12  L.  Ed.  130;  Peter  v. 
Beverly,  10  Pet.  532,  533,  9  L.  Ed.  522; 
United  States  Bank  v.  Beverly,  1  How. 
134,  148,  11  L.  Ed.  75. 

26.  Taylor  v.  Burns,  203  U.  S.  120,  126, 
51  L.  Ed.  116;  Hunt  v.  Rousmanier,  8 
Wheat.  174,  5  L.  Ed.  589;  Crowe  v. 
Trickey,  204  U.  S.  228,  51  L.  Ed.  454; 
Walker  v.  Walker,  125  U.  S.  339,  31  L. 
Ed.  769. 

27.  Hunt  V.  Rousmanier,  8  Wheat.  174, 
204,   5  L.  Ed.  589. 

28.  Power  of  attorney. — Hunt  v:  Rous- 
manier. 8  Wheat.  174,  5  L.  Ed.  589.  See. 
also,  JeflFries  v.  Mutual  Life  Ins.  Co.,  110 
U.  S.  305,  28  L.  Ed.  156;  Walker  v. 
Walker,  125  U.  S.  339,  345,  31  L.  Ed.  769. 
See  ante,  "Right  of  Revocation,"  III,  A. 

"The  general  rule,  that  a  power  of  at- 
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0.  Death  of  Donee — 1.  Death  of  One  of  Severai,  Donees  of  Power. — 
The  general  principle  of.  the  common  law  is  that  when  the  power  given  to  several 
persons  is  a  mere  naked  power  to  sell,  not  coupled  with  an  interest,  it  must  be 
executed  by  all,  and  does  not  survive;  but  when  the  power  is  coupled  with  an 
interest,  it  may  be  executed  by  the  surivor.^® 

2.  Power  Coupled  with  a  Trust. — A  power  when  coupled  with  a  trust,  if 
not  executed  before  the  death  of  the  trustee,  at  law  the  power  is  extinguished, 
but  the  trust,  in  chancery,  is  held  to  survive.^ ^ 

3.  Power  of  Appointment  under  Will. — ^This  subject  is  treated  else- 
where.^^ 

D.  War. — ^The  breaking  out  of  war  between  the  states  in  which  the  donor,  of 
a  power  of  attorney  to  sell  land,  resides  and  that  in  which  the  land  lies,  does  not 
necessarily  revoke  the  power .^^ 

V.    Construction  and  Operation. 

A.  Bules  of  Construction. — Undoubtedly  it  is  a  rule  that  a  special  power  of 
attorney  is  to  be  strictly  construed,  so  as  to  sanction  only  such  acts  as  are  clearly 
within  its  terms,^*  thus  verbiage  and  exaggerated  expression  will  be  held  to  au- 


torney,  though  irrevocable  by  the  party, 
during  his  life,  is  extinguished  by  his 
death,  is  not  affected  by  the  circumstance 
that  testamentary  powers  are  executed 
after  the  death  of  the  testator.  The  law, 
in  allowing  a  testamentary  disposition  of 
property,  not  only  permits  a  will  to  be 
considered  as  a  conveyance,  but  gives  it 
an  operation  which  is  not  allowed  to 
deeds  which  have  their  effect  during  the 
life  of  the  person  who  executes  them.  An 
estate  given  by  will  may  take  effect  at  a 
future  time,  or  on  a  future  contingency, 
and  in  the  meantime,  descends  to  the  heir. 
The  power  is,  necessarily,  to  be  executed 
after  the  death  of  the  person  who  makes 
it,  and  cannot  exist  during  his  life.  It  is 
the  intention  that  it  shall  be  executed 
after  his  death.  The  conveyance  made  by 
the  person  to  whom  it  is  given  takes  ef- 
fect by  virtue  of  the  will,  and  the  pur- 
chaser holds  his  title  under  it."  Hunt  v. 
Rousmanier,  8  Wheat.  174,  206,  5  L.  Ed. 
589. 

Power  of  attorney  to  execute  convey- 
ance.— Death  of  the  donor  revokes  a 
power  of  attorney  to  execute  a  convey- 
ance. Hanrick  v.  Patrick,  119  U.  S.  156, 
174,  30  L.  Ed.  396;  Hunt  v.  Rousmanier, 
8  Wheat.   174,  203,  5  L.   Ed.  589. 

Power  to  collect  and  compromise  claim. 
— In  Jeffries  v.  Mutual  Life  Ins.  Co.,  110 
U.  S.  305,  28  L.  Ed.  156,  the  contract  was 
by  an  administrator  of  a  deceased  person's 
estate  with  a  firm  of  attorneys,  to  prose- 
cute a  doubtful  claim,  "for  a  portion  of 
the  proceeds,  with  full  power  to  compro- 
mise it  as  they  should  please,"  and  the 
court  held  that  such  an  agency  was  not 
revoked  by  the  death  of  the  adminis- 
trator who  made  the  contract  and  the  ap- 
pointment of  another  in  his  place.  The 
•  question  was  as  to  the  validity  of  a  com- 
promise made  by  the  attorneys,  on  that 
authority,  after  the  death  of  the  first 
administrator.  Walker  v.  Walker,  125  U. 
S.   339,   345,   31   L.    Ed.   769. 


28.  Death  of  one  of  several  donees  of 
power.— Peter  v.  Beverly,  10  Pet.  532,  564, 
9  L.  Ed.  522.  See,  also,  Lorings  v.  Marsh, 
6  Wall.  337,  18  L.  Ed.  802;  Fontain  v. 
Ravenel,  17  How.  369,  15  L.  Ed.  80;  Tay- 
lor V.  Benham,  5  How.  233,  12  L.  Ed.  130. 

"When  an  executor,  guardian  or  other 
trustee  is  invested  with  the  rents  and 
profits  of  land,  for  the  sale  or  use  of  an- 
other, it  is  still  an  authority  coupled  with 
an  interest,  and  survives."  Peter  tr. 
Beverly,  10  Pet.  532,  564,  9  L.  Ed.  522.  As 
to  survival  of  power  to  executors  or  ad- 
ministrators, see  the  title  EXECUTORS 
AND  ADMINISTRATORS,  vol.  6,  p. 
144. 

Power  to  sell  estate  for  pasrment  of 
debts. — A  power  given  by  will,  to  ex- 
ecutors, to  sell  an  estate  for  payment  of 
its  debts  is,  by  the  better  opinions  and 
authority,  coupled  with  a  trust,  and  ca- 
pable of  survivorship.  Dartmouth  College 
V.  Woodward,  4  Wheat.  518,  699,  4  U  E'd. 
629. 

30.  Power  coupled  with  a  trust. — Fon- 
tain V.  Ravenel,  17  How.  369,  385,  15  L. 
Ed.  80.  See  Taylor  v,  Benham,  5  How. 
233,  12  L.  Ed.  130.  See  the  title  TRUSTS 
AND  TRUSTEES. 

Power  of  appointment  to  charitable 
uses.— See  the  title  CHARITIES,  vol.  3, 
p.  690. 

31.  Power  of  appointment  under  wills. 
—See  the  title  WILLS. 

Power  of  appointment  to  charitable 
uses,  conferred  upon  trustees  or  executors. 
—See  the  title  CHARITIES,  vol.  3,  p.  690. 
See,  also,  the  title  WILLS. 

32.  War.— Williams  v.  Paine,  169  U.  S. 
55,  73,  42  L.  Ed.  658.  See  the  title  HUS- 
BAND AND  WIFE.  vol.  6,  p.  723. 

33.  Rules  of  construction. — Holladay  v. 
Daily,  19  Wall.  606,  610,  22  L.  Ed.  187; 
LeRoy  v.  Beard,  8  How.  451,  467,  12  L. 
Ed.  1151. 

"It  has  been  said  that  special  powers 
are  4:o  be  construed  strictly.  If  by*  this  is 
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thorize  no  more  than  the  primary  and  apparent  purpose  of  the  power  ;^*  but  it 
is  also  a  rule  of  equal  potency  that  the  object  of  the  parties  is  always  to  be  kept 
in  view,  and  where  the  language  used  will  permit,  that  construction  should  be 
adopted  which  will  carry  out,  instead  of  defeating,  the  purpose  of  the  appoint- 
ment. In  other  words  the  power  is  to  be  construed  liberally  in  favor  of  tlie 
object  to  be  accomplished.^*^  Again  "all  powers  conferred  must  be  construed 
with  a  view  to  the  design  and  object  of  them/'^e  Again,  if  a  construction  be  in 
some  doubt,  not  only  may  usage  be  resorted  to  for  explanation,  but  the  agent 
may  do  what  seems  from  the  instrument  plausible  and  correct;  and  though  it 
turn  out  in  the  end  to  be  wrong,  as  understood  by  the  principal,  the  latter  is  still 
bound  by  the  conduct  of  the  agent.  Because  the  person  who  deals  with  the 
agent  is  required  like  him  to  look  to  the  instrument  to  see  the  extent  of  the 
power.  If  it  be  ambiguous,  so  as  to  mislead  them,  the  injurious  consequences 
should  fall  on  the  principal,  for  not  employing  clearer  terms.^^  And  although  a 
grant  of  powers  is  sometimes  to  be  construed  strictly,  yet  it  does  not  seem  fit  to 
fritter  it  away  by  very  nice  and  metaphysical  distinctions,  when  the  general  tenor  of 
the  whole  instrument  is  in  favor  of  what  was  done  under  the  power,  and  when 
the  grantor  has  reaped  the  benefit  of  it,  by  receiving  a  large  price  that  otherwise 
would  probably  never  have  been  paid.  This  he  must  refund  when  the  title  fails, 
or  be  accessory  to  what  seems  fraudulent.^^ 

Acts  of  Parties. — It  is  competent  to  consider  the  acts  of  the  parties,  in  order 
to  remove  doubt  as  to  the  construction  of  the  words  in  a  power .^® 

Knowledge  of  Statutes  of  Other  States. — A  person  making  a  power  of 
attorney  cannot  be  presumptively  held  to  a  knowledge  and  acceptance  of  par- 
ticular statutes  of  another  state  by  reason  of  his  having  executed  such  instru- 
ment.'* <> 

B.  Joint  and  Several  Powers. — A  power  of  attorney  to  two  or  more  per- 
sons to  make  an  acknowledgment  of  a  deed  may  be  joint  and  not  several,  or 
several  as  well  as  joint.*  ^ 


meant  that  neither  the  agent,  nor  a  third 
person  dealing  with  him  in  that  character, 
can  claim  under  the  power  any  authority 
which  they  had  not  a  right  to  understand 
its  language  conveyed,  and  that  the  au- 
thority is  not  to  be  extended  by  mere 
general  words  beyond  the  object  in  view, 
the  position  is  correct.  But  if  the  words 
in  question  touch  only  the  particular  mode 
in  which  an  object,  admitted  to  be  within 
the  power,  is  to  be  effected,  and  they  are 
ambiguous,  and  with  a  reasonable  atten- 
tion to  them  would  bear  the  interpreta- 
tion on  which  both  the  agent  and  a  third 
person  have  acted,  the  principal  is  bound, 
although  upon  a  more  refined  and  critical 
examination  the  court  might  be  of  opinion 
that  a  different  construction  would  be 
more  correct.  LeRoy  v.  Beard,  -8  How. 
451,  12  L.  Ed.  1151.  *  *  *  Such  an  instru- 
ment is  generally  to  6e  construed,  as  a 
plain  man,  acquainted  with  the  object  in 
view,  and  attending  reasonably  to  the 
language  used,  has  in  fact  construed  it. 
He  is  not  bound  to  take  the  opinion  of  a 
lawyer  concerning  the  meaning  of  a  word 
not  technical,  and  apparently  employed  in 
a  popular  sense."  Very  v.  Levy,  13  How. 
345,  358,  11  I^.  Ed.  173. 

34.  Verbiage  and  exaggerated  expres- 
sion.—Wright  V.  Ellison,  1  Wall.  16,  17 
I,.  Ed.  555;  Dolton  v,  Cain,  14  Wall.  472, 
20  L.  Ed.  830. 

A  power  of  attorney  drawn  up  in  Span- 


ish South  America,  and  by  Portuguese 
agents,  in  which  throughout  there  is 
verbiage  and  exaggerated  expression,  will 
be  held  to  authorize  no  more  than  its 
primary  and  apparent  purpose.  Hence  a 
power  to  prosecute  a  claim  in  the  Brazil- 
ian courts  will  not  be  held  to  give  power 
to  prosecute  one  before  a  commissioner 
of  the  United  States  at  Washington;  not- 
withstanding that  the  first  named  power 
is  given  with  great  superfluity;  generality, 
and  strength  of  language.  Wright  v.  Elli- 
son, 1  Wall.  16,  17  L.  Ed.  555. 

35.  HoUaday  v.  Daily,  19  Wall.  606,  609, 
22  L.  Ed.  187. 

Married  woman's  power  of  attorney. — 
See  the  title  HUSBAND  AND  WIFE, 
vol.  6,  p.  723. 

36.  LeRoy  v.  Beard,  8  How.  451,  468, 
12  L.  Ed.  1151. 

37.  LeRoy  v.  Beard,  8  How.  451,  468, 
12  L.  Ed.  1151,  citing  Schimmelpennich  v. 
Bayard,  1  Pet.  264,  290,  7  L.  Ed.  138. 

88.  LeRoy  v.  Beard,  8  How.  451,  467, 
12  L.  Ed.  1151. 

89.  Acts  of  parties. — LeRoy  v.  Beard,  8 
How.  451,  469,  12  L.  Ed.  1151;  Mechanics' 
Bank  v.  Bank,  5  Wheat.  326,  5  L.  Ed.  100. 

40.  Knowledge  of  statutes  of  other 
states. — Grover,  etc.,  Sewing  Machine  Co, 
V.  Radcliffe,  137  U.  S.  287,  299,  34  L.  EcL 
670. 

41.  Joint   and  several  powers. — Green- 
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C.  Power  Oiven  by  Several  Persons  Having  Distinct  Interests  in 
Subject  Matter. — A  power  of  attorney  created  by  two  or  more  persons  pos- 
sessing distinct  interests  in  real  property  may,  of  course,  be  so  limited  as  to 
pevent  a  sale  of  the  interest  of  either  separately ;  but  in  the  absence  of  qualify- 
ing terms,  or  other  circumstances,  thus  restraining  the  authority  of  the  at- 
torney, a  power  to  sell  and  convey  real  property,  given  by  several  parties,  in 
general  terms,  is  a  power  to  sell  and  convey  the  interest  of  each,  either 
jointly  with  the  interests  of  the  others,  or  by  a  separate  instrument.  The 
cases  are  numerous  where  a  power  given  by  several  has  been  held  invalid  as  to 
some  of  the  parti/es,  and  yet  sufficient  to  authorize  a  transfer  of  the  title  of  the 
others.  The  decision  of  those  cases  has  proceeded  on  the  doctrine  stated,  that 
where  a  power  is  given  by  several  the  interest  of  each  in  the  property,  to  which 
the  power  refers,  may  be  separately  transferred.* ^ 

D.  Powers  Oiven  to  Different  Persons. — See  post,  "Powers  to  Sell  or 
Hypothecate  Personal  Property,"  V,  E,  6. 

E.  Nature  and  Scope  of  Power  Oranted — 1.  Power  of  Appointment. 
— A  power  of  appointment  to  children  will  not  authorize  an  appointment  to 
grandchildren.** 

Under  Wills.— See  the  title  W11.1.S. 

Under  Marriage  Settlements.— See  the  title  Marriage  Contracts  and 
SETTI.EMENTS,  vol.  8,  pp.  255,  256. 

2.  Power  "'to  Dispose  of."" — Taking  the  words  in  their  ordinary  sense,  a  gen- 
eral power  to  dispose  of  land  or  real  estate  and  to  take  in  return  therefor  such 
proceeds  as  one  thinks  best,  will  include  the  power  of  disposing  of  them  in  ex- 
change for  other  lands.  It  would  be  a  disposal  of  the  lands  parted  with;  and 
the  lands  received  would  be  the  proceeds.**  The  expression  "to  dispose  of"  is 
very  broad,  and  signifies  more  than  "to  sell."  Selling  is  but  one  mode  of  dis- 
posing of  property.    It  would  seem  to  import  power  to  make  "partition."**    The 


leaf  V.  Birth,  5  Pet.  132,  139,  8  L.  Ed.  72. 

A  power  of  attorney  was  given  by  C, 
to  A.  and  B.,  to  make,  in  his  name,  an 
acknowledgment  of  a  deed  for  land  in 
the  city  of  Washington,  before  some 
proper  officer,  with  a  view  to  its  regis- 
tration, constituting  them  "the  lawful 
attorney  or  attorneys"  of  the  constituent; 
A.  and  B.  severally  appeared'  before  dif- 
ferent duly  authorized  magistrates,  in 
Washington,  at  several  times,  and  made 
a  several  acknowledgment,  in  the  name 
of  their  principal.  Held,  that  the  true 
construction  of  the  power  is,  that  it  vests 
a  several  as  well  as  a  joint  authority  in 
the  attorneys;  they  are  appointed  "the 
attorney  or  attorneys;"  and  if  the  inten- 
tion had.  been  to  give  a  joint  authority 
only,  the  words  "attorney"  and  "or"  would 
have  been  wholly  useless.  To  give  effect, 
then,  to  all  the  words,  it  is  necessary  to 
construe  them  distributively,  and  this  is 
done,  by  the  interpretation  before  stated; 
they  are  appointed  his  attorneys,  and  each 
of  them  is  appointed  his  attorney  for  the 
purpose  of  acknowledging  the  deed. 
Greenleaf  v.  Birth,  5  Pet.  132,  8  L.  Ed.  72. 

42.  Power  given  by  several  persons 
having  distinct  interests. — Holladay  v. 
Daily,  19  Wall.  606,  610,  22  L.  Ed.  187. 

A  power  of  attorney  to  sell  and  convey 
real  property,  given  by  a  husband  and  his 
wife,  in  general  terms,  without  any  pro- 
vision against   a   sale   of  the   interest   of 


either  separately,  or  other  circumstance 
restraining  the  authority  of  the  attorney 
in  that  respect,  authorizes  a  conveyance 
by  the  attorney  of  the  interest  of  the 
husband  by  a  deed  executed  in  his  name 
alone.  Holladay  v.  Daily,  19  Wall.  606, 
22  L.  Ed.  187. 

43.  Power  of  appointment — Adams  v. 
Law,  17  How.  417,  421,  15  L.  Ed.  149. 

44.  Power  "to  dispose  of.** — Phelps  p. 
Harris,  101  U.  S.  370,  380,  25  L.  Ed.  855. 
See  the  title  WILLS. 

Proceeds  are  not  necessarily  money. 
This  is  a  word  of  great  generality. 
Phelps  V.  Harris,  101  U.  S.  370,  380,  2S 
L.  Ed.  855. 

45.  Phelps  V.  Harris,  101  U.  S.  370,  380, 
25  L.  Ed.  855;  Hill  v.  Sumner,  132  U.  S. 
118,  123,  33  L.  Ed.  284.  And  see  Piatt  v. 
Union  Pac.  R.  Co.,  99  U.  S.  48,  61,  25  L 
Ed.  424. 

"Now,  whilst  it  may  be  true  that  when 
the  words  'disposed  of  are  used  in  con- 
nection with  the  word  'sell,'  in  the  phrase 
'to  sell  and  dispose  of,'  they  may  often 
be  construed  to  mean  a  disposal  by  sale; 
it  does  not  necessarily  follow  that  when 
power  is  given  generally,  and  without 
qualification  by  associated  words,  to  dis- 
pose of  property,  leaving  the  mode  cf 
disposition  to  the  discretion  of  the  agent, 
that  the  power  should  not  extend  to  a 
disposal  by  barter  or  exchange,  as  wejt 
as  to  a  disposal  by  sale.     The  word  is 
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use  of  latjd  to  raise  money  by  mortgage  may  be  intended  by  the  phrase  "dispose 
of,"  as  distinguished  from  "sold."*® 

Includes  Power  to  Lease. — ^A  power  to  convey,  assure  and  dispose  in- 
cludes a  power  to  lease.**^ 

Belinquishment  to  State  of  Land  Subject  to  Taxes. — A  power  of  at- 
torney "to  sell,  dispose  of,  contract,  and  bargain  for  land,  etc.,  and  to  execute 
deeds,  contracts  and  bargains  for  the  sale  of  the  same,"  did  not  authorize  a  re- 
linquishment to  the  state  of  Kentucky  of  the  land  of  the  constituent,  under  the 
act  of  the  legislature  of  that  state  of  1794;  which  allowed  persons  who  held 
lands  subject  to  taxes,  to  relinquish  and  disclaim  their  title  thereto,  by  making 
an  entry  of  the  tract,  or  the  part  thereof  disclaimed,  with  the  surveyor  of  the 
county.'*® 

3.-  PowKR  "to  Sell''  or  ''to  Sell  and  Exchange/' — Includes  Power  to 
Partition. — A  power  "to  sell  and  exchange"  lands  includes  the  power  to  make 
partition  of  them.*® 

Power  to  Sell  Does  Not  Uphold  and  Exchange. — It  is  a  general  proposi- 
tion that  power  to  sell  gives  authority  to  sell  for  cash  only,  and  does  not  uphold 
a  mere  exchange.*^® 

4.  Power  to  Make  Partition. — ^A  power  to  make  partition  of  an  estate  will 
not  authorize  a  sale  or  exchange  of  it.^^ 

5.  Power  to  Mortgage  or  Encumber. — The  power  to  encumber  the  estate 
^*by  way  of  mortgage  or  trust  deed  or  otherwise,  and  renew  the  same,"  is  broad 
enough  to  include  the  renewal  and  extension  of  an  existing  encumbrance  as  well 
as  the  creation  of  a  new  one;  and  this  is  not  inconsistent  with  the  declaration 
that  it  is  to  be  "for  the  purpose  of  raising  money  to  pay  off  any  and  all  encum- 
brances now  on  said  property."^  ^ 

Second  Mortgage  after  Release  of  First. — Where  a  person  has  power  to 
mortgage  lands,  the  fact  that  he  has,  under  such  power,  mortgaged  the  premises  in 
fee,  does  not  prevent  him,  after  a  release  from  the  mortgage,  from  mortgaging  the 
premises  again.*^* 

6.  Power  to  Seli.  or  Hypothecate  Personai.  Property. — ^Two  persons  may 
be  employed  separately  to  negotiate  the  sale  or  hypothecation  of  bonds,  and  either 
may  thus  dispose  of  them.  If  a  disposition  be  made  by  one,  of  course  the  other 
will  be  unable  to  exercise  the  power  with  which  he  was  clothed ;  but,  until  a  sale  or 

nomen  generalissimum,  and  standing  by  gage.  If  land  be  conveyed  to  A.  to  enable 
itself,  without  qualification,  has  no  him  to  raise  money  for  a  particular  pur- 
technical  signification."  Phelps  v.  Harris,  pose,  nobody  would  doubt  that  a  mort- 
101  U.  S.  370,  381,  25  L.  Ed.  855.  gage  would  be  a  disposition  of  the  land 
Power  to  make  partition. — Where  a  for  that  purpose.  Piatt  v.  Union  Pac. 
testator  devising  land  in  Mississippi  ap-  R.  Co.,  99  U.  S.  48,  61,  25  L.  Ed.  424. 
pointed  a  trustee  with  power  "to  dispose  47.  Includes  power  to  lease.— Bowen  v. 
of  all  or  any  portion  of  it"  that  might  Chase,  94  U.  S.  812,  820,  24  L.  Ed.  184. 
fall  to  the  devisees  and  "invest  the  pro-  ^  ReUnquishment  to  state  of  land  sub- 
ceeds  m  such  manner  as  he  might  thmk  .^^  ^^  taxes.— Clarke  v.  Courtney,  5  Pet. 
proper    for    their    benefit,'    the    federal  ^^^   8  L.  Ed   140 

supreme  oourt,  without  laying  down  as  a  .1    ,     ,   j"  ^        _^^  t>i_  % 

general  rule  that  the  words  "dispose  of"         49.  Includes  power  to  pamtion.-Phelps 

import  a  power  to  make  partition,  holds,  ^  ^S!''V',l^\yYh^i^i^'J\k  ^^\l^^' 

in  view   of  the   opinion   of   the   supreme  See  the  title  PARTITION,  ante,  p.  66. 
court  of  Mississippi  on  the  precise  point         «0.    Power  to  sell  does  not  uphold  an 

in  a  case  between  the  same  parties,  al-  ^*^o^^''«t-rjy°T'''*^H'l7r   ^'''^^"'   ^^^   ^• 

though  not  announced  under  such  condi-  ^  ,f-^^'^l^i' ^^^J^*  ^ul  IL^^  pu,i^«  ,, 

tions   as   made   it   res   judicata,    that   the  „"v  ^^^^^^TT^T^n  ?^ff  ?'~/i^  J?^ 

trustees    had    power    to    make    partition.  Harris,  101  U.  S.  370,  377,  25  L.  Ed.  855. 
Phelps  V,   Harris,   101   U.   S.   370,   25   L.  S2.   Power  to  mortgage  or  encumber.— 

£d    855  Warner  v.  Connecticut  Mut.  Life  Ins.  Co., 

4B.    Piatt  V.  Union  Pac.  R.  Co.,  99  U.  109  U.  S.  357,  370,  27  L.  Ed.  962. 
S.  48,  61,  25  L.  Ed.  424.  58.    Second  mortgage  after  release   of 

The  words  "disposed  of  are  undeniably  first.— Williamson  v.  Berry,  8  How.  495, 

apt  words  to  indicate  a  transfer  by  mort-  545,  12  L.  Ed.  1170. 
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h3rpothecation  is  made,  either  may  make  it.^* 

A  power  to  sell  a  vessel  as  she  lay  locked  up  in  the  ice,  and  limited  to  the 
acceptance  of  an  offer  of  not  less  than  a  certain  amount  in  cash  or  its  equivalent, 
was  executed  with  reference  to  the  then  condition  of  the  vessel.  A  contract  for 
a  sale  conditioned  on  how  much  the  vessel  might  turn  out  to  have  been  dam- 
aged by  her  environment  and  extrication  therefrom  was  not  within  the  power 
conferred  which  contemplated  only  a  sale  for  a  sum  certain  at  the  risk  of  the 
buyer  and  did  not  embrace  an  executory  contract  dependent  on  a  contingency.**^ 

7.  Power  to  Borrow  Money,  Purchase  Machinery,  etc. — A  general 
power  to  borrow  money  includes  authority  to  give  to  the  lender  the  ordinary 
securities  for  the  sum  borrowed.  Among  fhese  are  bonds,  notes,  or  acceptances, 
and  collaterals.50 

8.  Power  to  Settle  Claims,  Receive  Payment,  etc. — ^a.  In  General.^— An 
attorney  having  a  power  to  receive  payment  of  a  claim,  and  to  make  acquit- 
tances or  other  sufficient  discharges,  has  power  to  accept  pajmient  of  a  voucher 
which,  upon  its  face,  declared  it  was  the  last  and  full  pajmient  of  the  claim,  and 
thereby  bind  his  principal.**^  Also,  a  person  having  a  power  of  attorney  to  com- 
pound and  compromise  a  liability  for  his  principal  and  obtain  a  release  therefrom, 
has  power  to  settle  a  claim  or  liability  which  must  necessarily  be  settled  in  order 
to  obtain  such  release.*® 

b.  Power  to  Trade,  Sell  or  Collect  Bond  and  Mortgage,  Bill,  Note,  etc, — ^Au- 
thorijsing  Agreement  to  Receive  Pasrment  in  Goods. — ^Where  the  agree- 
ment to  receive  payment  in  goods  was  made  by  a  person  who  acted  under  a 
power  of  attorney  from  the  creditor,  authorizing  him  to  trade,  sell,  and  dispose 
of  notes,  bills,  bonds,  or  mortgages,  and,  under  this  power,  a  partial  payment 
was  received  in  goods,  which  was  afterwards  recognized  as  a  payment  by  the 
creditor,  the  power  was  sufficient  to  authorize  an  agreement  to  receive  the 
remaining  amount,  also  in  goods,  at  any  time  when  called  for  within  twelve 
months,  especially  as  the  bond  had  yet  four  years  to  run.*^® 

9.  Power  to  Adjudicate  Claim  for  Land. — Where  a  party,  holding  a  pat- 
ent from  the  United  States  for  certain  lands,  authorized  by  a  power  of  attorney 
his  agent  "to  act  upon  the  application  and  demand  of  any  person  actually  own- 
ing" lots  within  the  limits  of  the  lands,  and  to  execute  and  deliver  deeds  to  such 
persons  who  "may  apply  for  the  same  within  three  months  from"  a  certain  date, 
the  "application  and  demand"  must  be  made  within  that  time;  but  the  authority 

54    Power  to  sell  or  hsrpothecate  per-  58.    Runkle  v,  Burnham,  153  U.  S.  216, 

sonal  property* — Hatch  v.  Coddington,  95  226,  38  L.  Ed.  694. 

U.  S.  48,  56,  24  L.  Ed.  339.  59.    Authorizing   agreement  to    receive 

55.    The  Eclipse,  135  U.  S.  599,  607,  34  payment  in  goods.— Very  v.  Levy,  13  How. 

L.  Ed.  269.  345,  11  L.  Ed.  173. 

KA     r>^«*^^  4.^  K^--/^^,  ^^r^^^*    rvi,«.^i,..«  "The  power  to  collect  and  sell  is   the 

nJStln^^  LI     l^ll^h  .Tc^h-.^^fn^^  ^"^^^^  ^^  ^^^^^  this  bond  and  mortgage. 

U.  b.  48,  54,  24  1^.  lid.  339.  j^^^l  signification  to  this  word.    But  con- 

A    general    power    conferred    upon    the  sidered  in  reference  to  the  particular  facts 

agent  of  a   railroad   company  to  borrow  of  this  case,  we  think  its  meaning  suffi- 

money   on   its   behalf,   in   such    sums,  for  ciently  clear."     The  parties  to  the  letter 

such  length  of  time,  and  at  such   a  rate  of  attorney  must  have  had  in  view  some 

of  interest   as  lie  may  think  proper,  and  agreement  respecting  the  extinguishment 

to  purchase   iron   rails,   locomotives,   ma-  of  the  bond,  which  should  vary  its  original 

chinery,   etc^   on   such   terms   as   he   may  terms    of    payment;    "and    when    he    was 

deem  advisable,  and,  in  order  so  to  do,  to  further  empowered  to  trade  it,  it  is   not 

make,    execute,    and    deliver    obligations,  ^n    inadmissible    interpretation    that    the 

bills   of   exchange,   contracts    and   agree-  ^ew    agreement    for    its    extinguishment, 

ments  of  the  company,  includes  authority  ^^ich  he  was  empowered  to  make,  might 

to  give  to  the  lender  of  the  money  bor-  ^^  ^n  agreement  to  receive  specific  articles 

imh  ""^IV^aLI  ""^  v""  ^^'^^l  r^'      i^  payment."    Very  v.  Levy,  13  How.  345. 

chased,  the  ordinary  securities.     Hatch  v.      353   ii  L   Ed   17^ 

Coddington,  95  U.  S.  48,  24  L.  Ed.  339.  Trade-^For  discussion  of  word  "trade." 

57.    Chouteau   v.   United   States,   95   U.      see  Very  v.  Levy,  13  How.  345,  358,  11  L- 

S.  61,  24  L.  Ed.  371.  Ed.  173. 
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of  the  agent  to  adjudicate  the  claims  was  not  so  limited.®^ 

F.  Interest  of  Donee  of  Power — 1.  Power  of  Appointment  or  Dispo- 
sition— ^a.  In  General — ^A  power  to  dispose  of  land  in  the  seisin  of  a  third  per- 
son, is,  in  no  just  sense,  an  estate  in  the  land  itself.®^ 

b.  Rights  of  Creditors, — Where  a  person  has  a  general  power  of  appointment, 
either  by  deed  or  will,  and  executes  this  power,  the  property  appointed  is  deemed, 
in  equity,  part  of  his  assets,  and  subject  to  the  demands  of  his  creditors  in 
preference  to  the  claims  of  his  voluntary  appointees  or  legatees.®  2  fhat  doc- 
trine, however,  has  no  application  to  a  case  where  the  complainant  did  not  seek 
relief  in  equity  as  against  the  estate  created  by  the  exercise  of  the  power  of 
appointment  by  the  donor,  but  claimed  a  lien  at  law  (of  a  judgment)  upon  the 
antecedent  estate,  which  that  exercise  of  the  power  had  displaced  and  defeated.^ 

c.  Rights  of  Assignee  in  Bankruptcy. — See  post,  "Power  of  Appointment  Re- 
served to  Husband  under  Marriage  Settlement,"  V,  F,  1,  d. 

d.  Power  of  Appointment  Reserved  to  Husband  under  Marriage  Settlement. 
— ^A  reservation  of  a  power  of  revocation  or  appointment  to  other  uses  to  the 
husband  in  a  deed  to  the  wife  is  not  an  interest  in  the  property  which  can  be 
transferred  to  another,  or  sold  on  execution,  or  devised  by  will.  The  grantor 
can,  indeed,  exercise  the  power  either  by  deed  or  will,  but  he  cannot  vest  the 
power  in  any  other  person  to  be  thus  executed.®*  Nor  is  the  power  a  chose  in 
action ;  and  it  does  not,  therefore,  constitute  assets  of  the  bankrupt  which  pass  to 
his  assignee.®^ 

2.  Transfer  of  Power  of  Attorney. — Where  'the  donee  of  a  power  of  at- 
torney authorizing  him  to  take  possession  of  real  estate  "by  himself  or  by  a 
person  in  his  confidence,  to  cultivate  it,  to  sell  it,  to  exchange  it  or  to  alienate 
it,"  indorsed  or  transferred  it  to  A  by  the  following  writing :  "I  transfer  all  my 
powers  in  favor  of  A,  in  order  that  in  my  name  and  as  my  attorney  he  may 
take  possession,"  etc.,  the  indorsement  only  gave  A  power  to  take  possession, 
and  not  power  to  sell.®® 

3.  Effect  of  Attainder  of  Donee. — Even  under  the  statutes  of  treason  in 
England,  powers  personal  to  the  parties  did  not,  by  an  attainder,  pass  to  the 
crown  and  such  is  the  law  in  the  United  States.®'' 

VI.    Execution. 
A.    Person  Who  May  Execute. — ^When  an  authority  is  given  jointly  to 
several  persons  they  must  generally  act  jointly  or  their  acts  are  invalid.    This 

SO.  Power  to  adjudicate  claim  for  land. —  to  be  immaterial  that  the  purchaser  had 

Clements  v.  Macheboeuf,  92  U.  S.  418,  23  notice  of  the  judgment,  or  that  a  portion 

L.  Ed.  504.  of  the  purchase  money  was  set  aside  as  an 

61.    Power  of  appointment  or  disposi-  indemnity   against   it.     The   common   law 

tion. — Carver  v.  Astor,  4  Pet.   1,  92,  7  L.  prevails  in  Illinois.     Brandies  v.  Cochrane, 

Ed.  761.  112  U.  S.  344,  351,  28  L.  Ed.  760. 

08.     Rights    of    creditors. — Man  son    v.  64.    Power  6f  appointment  reserved  to 

Duncanson,    166    U.    S.    533,    546,    41    L.  husband     under     marriage     settlement. — 

Ed.   1105;   Clapp  v,   Ingraham,   126   Mass.  Phelps   v.    Harris,    101    U.    S.    370,    25    L. 

200;  Brandies  v.  Cochrane,  112  U.  S.  344,  Ed.  855,  followed  in  Brandies  v,  Cochrane, 

28  L.  Ed.  760.  112  U.  S.  344,  28  L-  Ed.  760.     See  the  title 

This   rule    has   been   frequently   applied  BANKRUPTCY,  vol.  2,  p.  898. 
to    cases    of   the    execution    of   a   general  66.   "It  was  held  in  Jones  v.  Clifton,  101 

power  of  appointment  by  will,  of  property  U.  S.  225,  25  L.  Ed.  908,  that  such  a  power 

of  which  the  donee  had  never  any  owner-  of  appointment  does   not  pass  to  an  as- 

ship  or  control  during  his  life.     Brandies  signee    in    bankruptcy    of    the    person    in 

V.    Cochrane,    112    U.    S.    344,    352,    28    L.  whom    the    power    resides."      Brandies   v. 

Ed.  760.  Cochrane,  112  U.  S.  344,  353,  28  L.  Ed.  760. 

68.  Brandies  v.  Cochrane,  112  U.  S.  344,         66.    Transfer   of   power   of  attorney. — 

352,  28  L.  Ed.  760.  Williams  v.  Conger,  125  U.  S.  397,  31  L. 

At  common  law  a  judgment  against  the  Ed.  778. 
party   having   a    power    of    appointment,         67.     JBffect    of    attainder    of    donee. — 

with  the  estate  vested  in  him  until  and  Carver   v.    Astor,   4    Pet.    1,    4,   92,   7    L. 

in   default   of  appointment,   was   defeated  Ed.  761. 

by  the  subsequent  execution  of  the  power  A  power  reserved  to  a  husband  and  his 

in  favor  of  a  mortgagee.    And  it  was  held  wife,  under  a  marriage  settlement,  to  dis- 
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is  a  general  rule  for  private  agencies,  though  it  is  not  universal  in  its  applica- 
tion.*® 

Married  Woman. — See  the  title  Husband  and  Wife,  vol.  6,  p.  724.  See, 
also,  the  titles  Trusts  and  Trustees  ;  Wills. 

B.  Time  of  Execution. — ^Naked  Powers  and  Powers  Ooupled  with  an 
Interest.— See  ante,  "Death  of  Donor,"  IV,  B. 

Power  of  Attorney.— See  ante,  "Power  of  Attorney,"  IV,  B,  3. 

Testamentary  Powers. — Testamentary  powers  are  executed  after  the  death 
of  the  testator.  The  power  is,  necessarily,  to  be  executed  after  the  death  of  the 
person  who  makes  it,  and  cannot  exist  during  his  life.  It  is  the  intention  that 
it  shall  be  executed  after  his  death.®® 

0.  Mode  and  Sufficiency  of  Execution — 1.  In  General. — ^A  substantial 
execution  of  the  power  is  all  that  is  required.*^  ^ 

When  Deed  a  Fraud  upon  Power. — ^A  deed  in  violation  of  the  authority 
vested  by  a  power,  is  a  fraud  upon  the  power ."^^ 

2.  Compuance  with  Requisites  Prescribed  by  Grantor — a.  In  General. 
— ^Terms  and  modes  prescribed  in  settlements  for  the  execution  of  powers  should 
be  followed  in  reason  and  substance,  so  as  to  insure  the  purposes  and  objects 
contemplated  by  such  settlements,  and  so  as  to  prevent  them  from  being  sacri- 
ficed to  mere  literal  severity  of  construct ion.^^ 

b.  Naked  Powers  and  Powers  Coupled  with  an  Interest  or  a  Trust. — In  all 
cases  of  a  naked  power  not  coupled  with  an  interest  (or  a  trust)  the  law  re- 
quires that  every  prerequisite  to  the  exercise  of  that  power  must  precede  its  ex- 
ercise, that  the  agent  must  pursue  the  power  or  his  act  will  not  be  sustained  by 
iV^  But  where  a  power  is  coupled  with  a  trust,  it  is  only  necessary  to  show 
such  a  case  as  may,  in  a  court  of  equity,  make  an  agent  or  trustee  liable  to  those 
for  whom  he  acts.  As  much  strictness  is  not  required  as  there  would  be  if  the 
power  to  sell  were  a  naked  one,  and  not  coupled  with  an  interest  or  trustJ* 

c.  Power  of  Appointment. — ^A  power  of  appointment  must  be  exercised  in  the 
mode  prescribed  by  the  instrument  creating  it."^^ 


pose  of  the  land  to  a  certain  amount,  so 
far  as  it  remained  unexecuted  by  them 
was  not,  by  the  attainder  act  of  1779, 
transferred  to  the  state,  and  could  not 
be  executed  by  the  state.  The  power  was 
personal  in  the  parties,  and  to  be  exer- 
cised in  their  discretion,  and  not  in  its 
own  nature  transferable.  Carver  v.  Astor, 
4  Pet.  1,  4,  92,  7  L.  Ed.  761. 

68.  Cooley  v.  O'Connor,  12  Wall.  391, 
398,  20  L.  Ed.  446. 

69.  Testamentary  powers. — Hunt  v. 
Rousmanier,  8  Wheat.  174,-  206,  5  L.  Ed. 
689.    See  the  title  WILLS. 

70.  Mode  and  sufficiency  of  execution. — 
Warner  v.  Connecticut  Mut.  Life  Ins.  Co., 
109  U.  S.  357,  369,  27  L.  Ed.  962. 

71.  When  deed  a  fraud  upon  power. — 
Deputron  v.  Young,  134  U.  S.  241,  256, 
33  L.  Ed.  923. 

72.  Compliance  with  requisites  pre- 
scribed by  grantor.— Ladd  v.  Ladd,  8  How. 
10,  33,  12  L.  Ed.  967. 

73.  Naked  powers  and  powers  coupled 
with  an  interest  or  trust. — Deputron  v. 
Young,  134  U.  S.  241,  256,  33  L.  Ed.  923; 
Williams  v.  Peyton,  4  Wheat.  77,  4  L. 
Ed.  518;  Early  v.  Doe,  16  How.  610,  618, 
14  L.  Ed.  1079;  Taylor  v,  Bcnham,  5  How. 
233,  272,  12  L.  Ed.  130;  Ventress  v.  Smith, 
10  Pet.  161,  9  L.  Ed.  382. 


74.  Taylor  v.  Benham,  6  How.  233,  12 
L.  Ed.  130. 

76.  Power  of  appointment. — Blount  v. 
Walker,  134  U.  S.  607,  613,  38  L.  Ed. 
1036. 

Power  required  to  be  executed  by  wilL — 
When  a  will  of  a  citizen  of  South 
Carolina  prescribed  the  mode  in  which  the 
power  of  appointment  should  be  exer- 
cised, by  the  use  of  the  words  "by  her 
(the  donee)  last  will  and  testament  duly 
executed,"  he  intended  a  will  duly  exe- 
cuted according  to  the  laws  of  South 
Carolina,  and  not  a  will  duly  executed 
according  to  the  laws  of  any  state  or 
country  in  which  the  donee  of  the  power 
might  happen  to  be  domiciled  at  the  time 
of  her  death.  Blount  v.  Walker,  134  U. 
S.  607,  613,  33  L.  Ed.  1036. 

The  probate  of  the  donee's  will  in  North 
Carolina  established  that  the  will  was 
executed  according  to  the  law  of  the  state, 
where  she  was  domiciled,  but  it  did  not 
establish  that  the  will  was  executed  ac- 
cording to  the  law  of  South  Carolina. 
Blount  V.  Walker,  134  U.  &  607,  613,  33 
L.  Ed.  1036. 

Power  of  appointment  under  marriage 
settlement— See  the  title  MARRIAGE 
CONTRACTS  AND  SETTLEMENTS, 
vol.  8,  p.  256. 
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d.  Power  of  Attorney, — An  authority  or  power  of  attorney  must  be  pur- 
sued, in  order  to  make  the  act  of  the  substitute  the  act  of  the  principal^® 

e.  Power  to  Sell  and  Convey, — See  post,  "Power  to  Sell  or  Convey,"  VI, 
C,  3,  b. 

Power  of  Sale  Mortgage.— See  the  title  Mortgages  and  DEm>s  of  Trust, 
vol.  8,  p.  488. 

Authority  to  Executor  or  Administrator  to  Sell. — See  the  title  Exec- 
utors AND  Administrators,  vol.  6,  p.  144. 

3.  Means  and  Instrument  .of  Execution — a.  In  General, — A  grant  of  a 
general  power  implies  the  right  to  execute  it  by  appropriate  means."^*^ 

b.  Power  to  Sell  or  Convey — ^(1)  In  General. — Where  a  power  to  sell  or 
convey  is  given  in  writing  and  not  aided  by  language  conferring  a  wide  discre- 
tion, it  still  must  be  construed  as  intending  to  confer  all  the  usual  means,  or 
sanction  the  usual  manner  of  performing  what  is  intrusted  to  the  agentJ®  Nor 
is  the  power  confined  merely  to  "usual  modes  and  means,"  but,  whether  the 
agency  be  special  or  general,  the  attorney  may  use  appropriate  modes  and  rea- 
sonable modes;  such  are  considered  within  the  scope  of  his  authority.'' • 

(2)  Mode  of  Sale, — ^A  sale  under  power  of  attorney  to  be  valid  must  be 
in  accordance  with  the  requirements  of  the  power.®^ 

Under  Deed  Conveying  Property  in  Trust. — Where,  by  the  terms  of  a 
deed  conveying  real  estate  in  trust  to  be  sold  for  the  benefit  of  the  creditors  of  the 
grantor,  the  trustee  is  directed  to  sell  the  property  conveyed,  by  public  auction, 
the  trustee  is  bound  to  conform  to  this  mode  of  sale.  This  is  the  test  of  value, 
which  the  grantor  thought  proper  to  require;  and  it  is  not  competent  to  the 
trustee  to  establish  any  other;  although,  by  doing  so,  he  might,  in  reality,  pro- 
mote the  interest  of  those  for  whom  he  acted.^^ 

Under  Power  of  Sale  Mortgage  or  Deed  of  Trust. — See  the  title  Mort- 
gages and  Deeds  of  Trust,  vol.  8,  p.  488. 

(3)  Power  to  Execute  Deed  with  Covenants, — Il^nder  a  power  to  sell  and 
convey,  a  covenant  of  warranty  or  of  seisin  by  the  agent  is  proper  and  binding 
on  the  principal  where,  under  all  the  circumstances,  such  covenant  is  appropriate 

76.  Power  of  attorney. — Hunt  v.  Rous-  v.  Beard,  8  How.  451,  468,  12  L.  Ed. 
manier,  8  Wheat.  174,  203,  5  L.  Ed.  589;       1151. 

Curtis  V,  Innerarity,  6  How.  146,  161,  12  79.    LeRoy  v.  Beard,  8  How.  451,  468, 

L.  Ed.  380.  12  L.  Ed.  1151. 

Where  a  vendor  gave  a  power  of  at-  80.    Mode  of  sale. — Morrill  v.  Cone,  22 

torney  to  an  agent  to  receive  a  payment  How.  75,  82,  16  L.  Ed.  253. 

from  the  purchasers  on  account,  and  the  81.    Under  deed  conveying  property  in 

agent  gave  a  receipt  in  full  for  certain  trust.— Greenleaf  v.  Queen,  1  Pet.  138,  7 

balances  by  way  of  adjustment  and  com-  L.  Ed.  85.     See  the  t'tle  TRUSTS  AND 

promise,  and  the  vendor   disapproved  of  TRUSTEES. 

the  acts  of  the  agent,  it  was  held  that  the  Objection  on  part  of  purchaser.— Where 

payment  was  not  good,  even  on  account,  property  conveyed  in  trust,  to  be  sold  at 

against  the  vendor.     Curtis  v,  Innerarity,  public  auction,  had  been  sold  by  private 

6  How.  146,  12  L.  Ed.  380.  contract,  and  the  property  was  afterwards 

The  purchasers,  by  making  a  payment  offered  for  sale,  in  the  manner  prescribed 

in    this    way,    upon    certain    terms    which  by  the  deed  of  trust,  for  the  purpose  of 

were   not  within  the   power   of  attorney,  making  a  title  to  the  private  purchaser;  at 

constituted   the    agent   their   agent.     For  which   time  more  was  bid   for  the   same 

two  years  afterwards,  they  insisted  upon  than  the  amount  for  which   it  had  been 

the  binding  force  of  the  acts  of  the  agent  privately  contracted  to  be  sold;  the  pur- 

to    the    extent    to    which    he    had    given  chaser,    by    private    contract,    to    whom 

releases,  and  only  claimed  the  payment  to  possession    was    delivered,    at    the    price 

be  on  account  when  the  agent  became  in-  agreed    on,    cannot   allege    that    the    sale 

solvent.    It  was  held  that  it  was  then  too  was    void;    since,    whatever    may   be   the 

late.      Curtis   v,   Innerarity,   6   How.    146,  liability  of  the  trustee,  to  those  interested 

12  L.  Ed.  380.  in  the  proceeds  of  the  sale,  for  the  amount 

77.  Means  and  instrument  of  execu-  offered  at  the  auction,  it  is  not  an  objec- 
tion.—McCulloch  V.  Maryland,  4  Wheat.  tion,  on  the  part  of  the  purchaser,  to 
316,  408,  4  L.  Ed.  579.  release  him  from  his  contract.     Greenleaf 

78.  Power  to  sell  or  convey. — LeRoy  v.  Queen,  1  Pet.  138,  7  L.  Ed.  85. 
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and  reasonable.®^  Where  the  power  of  attorney  specifies  the  covenants  fo  be 
made  eo  nomine,  no  question  as  to  the  extent  of  the  power  can  arise,  to  be  set- 
tled by  any  court.  But  when  this  last  is  not  done,  the  extent  of  the  power  is  to 
be  settled  by  the  language  employed  in  the  whole  instrument,  aided  by  the  situ- 
ation of  the  parties  and  of  the  property,  the  usages  of  the  country  on  such  sub- 
jects, the  acts  of  the  parties  themselves,  and  any  other  circumstance  having 
a  legal  bearing  and  throwing  light  on  the  question.83 

c.  Power  of  Appointment, — Power  of  Appointment  under  Wills. — See  the 
title  Wills. 

Power  of  Appointment  under  Marriage  Settlement. — See  the  title  Mar- 
riage Contracts  and  Settlements,  vol.  8,  pp.  255,  256. 

d.  Instrument  of  Execution — (1)  Assignment  or  Release, — A  general  power 
of  attorney  authorizes  the  agent  to  execute  a  general  assignment,®^  or  a  general 
release®*^  in  the  name  of  his  principal. 

(2)  Deed  Contaimng  Covenants, — See  ante,  "Power  to  Execute  Deed  with 
Covenants,"  VI,  C,  3,  b,  (3). 

(3)  Will—Stt  ante,  "Power  of  Appointment,"  VI,  C,  2,  c. 

(4)  In  Whose  Name  Executed — Signature, — As  a  general  rule  a  power  must 
be  executed  in  the  name  of  the  person  who  gives  it.®® 


88.  Power  to  execute  deed  with  cove- 
nants.— LeRoy  v.  Beard,  8  How.  451,  468, 
12  L.  Ed.  1151,  citing  and  quoting  from 
Clarke  v,  Courtney,  5  Pet.  319,  8  L.  Ed. 
140.  See  The  Monte  Allegre,  9  Wheat. 
616,  648,  6  L.  Ed.  174. 

88.  LeRoy  v.  Beard,  8  How.  451,  12  L. 
Ed.  1151. 

Covenant  of  warranty  or  of  seisin. — 
Where  a  power  of  attorney  authorized  the 
agent  "to  contract  for  the  sale  of,  and  to 
sell,  either  in  whole  or  in  part,  the  lands 
and  real  estate  so  purchased,"  and  "on 
such  terms  in  all  respects  as  he  shall  deem 
most  advantageous,"  and  "to  execute 
deeds  of  conveyance  necessary  for  the 
full  and  perfect  transfer  of  all  our  re- 
spective right,  title,  etc.,  as  sufficiently 
in  all  respects  as  we  ourselves  could  do 
'personally*  in  the  premises,"  these  ex- 
pressions, aided  by  the  situation  of  the 
parties  and  the  property,  the  usages  of 
the  country  on  such  subjects,  the  acts 
of  the  parties  themselves,  and  any  other 
circumstance  having  a  legal  bearing  upon 
the  question,  must  be  construed  as  giving 
to  the  agent  the  power  to  enter  into  a 
covenant  of  seisin.  LeRoy  v.  Beard,  8 
How.  451,  12  L.  Ed.  1151. 

"Terms." — That  the  language  of  the 
above  power  of  attorney  is  sufficient  to 
cover  the  execution  of  such  a  covenant 
would  seem  naturally  to  be  inferred,  from 
its  leaving  the  terms  of  the  sale  to  be 
in  all  respects  as  the  attorney  shall  deem 
most  advantageous.  "Terms"  is  an  ex- 
pression applicable  to  the  conveyances 
and  covenants  to  be  given,  as  much  as 
to  the  amount  of,  and  the  time  of  paying, 
the  consideration.  To  prevent  miscon- 
ception, this  wide  discretion  is  reiterated. 
The  covenants,  or  security  as  to  the  title, 
would  be  likely  to  be  among  the  terms 
agreed  on,  as  they  would  influence  the 
trade   essentially,  and  in  a  new  and  un- 


settled country  must  be  the  chief  reliance 
of  the  purchaser.  LeRoy  v.  Beard,  8  How. 
451,  460,  12  L.  Ed.  1151. 

The  word  "personally^  in  the  above 
power  of  attorney  discussed.  See  LeRoy 
V,  Beard,  8  How.  451,  466,  12  L.  Ed.  1151. 

''Again,  his  authority  to  sell,  'on  such 
terms  in  all  respects  as  he  may  deem 
most  eligible,'  might  well  be  meant  to 
extend  to  a  term  or  condition  to  make 
covenants  of  seisin  or  warranty,  as  with- 
out such  he  might  net  be  able  to  make 
an  eligible  sale,  and  obtain  nearly  so  large 
a  price."  LeRoy  v.  Beard,  8  How.  451, 
466,  12  L  Ed.  1151. 

84.  Assignments. — Paul  v.  Cullum,  132 
U.  S.  539,  552,  33  L.  Ed.  430.  See  the 
title  ASSIGNMENTS  FOR  BENEFIT 
OF  CREDITORS,  vol.  2,  p.  603. 

85.  Release. — A  general  power  of  at- 
torney authorizes  the  agent  to  execute  a 
general  release  in  the  name  of  his  prin- 
cipal. Quesnel  v.  Mussy,  1  Dall.  449,  1 
L.  Ed.  218. 

86.  In  whose  name  executed — Signa- 
ture.— Hunt  V.  Rousmanier,  8  Wheat.  174, 
203,  5  L.  Ed.  589. 

This  general  doctrine  that  a  power 
must  be  executed  in  the  name  of  a  person 
who  gives  it,  a  doctrine  founded  on  the 
nature  of  the  transaction,  is  most  usually 
engrafted  in  the  power  itself.  Its  usual 
language  is,  that  the  substitute  shall  do 
that  which  he  is  empowered  to  do,  in 
the  name  of  his  principal.  He  is  put  in 
the  place  and  stead  of  his  principal,  and 
is  to  act  in  his  name.  Hunt  v.  Rous- 
manier, 8  Wheat.  174,  203,  5  L-  Ed.  589. 

A  power  of  attorney  from  "James  B. 
Clarke  and  Eleanor  his  wife,"  to  "Carey 
L.  Clarke,"  for  the  sale  of  lands,  is  not 
properly  or  legally  executed  in  the  follow- 
ing form;  "I,  the  said  Carey  L.  Clarke, 
attorney  as  aforesaid,  etc.,  do;"  "in  witness 
whereof,   the   said   Carey   L.    Clarke,   at- 
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If  an  interest  or  estate  passes  with  the  power,  and  vests  in  the  person 
by  whom  the  power  is  to  be  exercised,  such  person  acts  in  his  own  name.®'' 

Wife  Joined  to  Alienate  Dower  Bight. — Where  the  joinder  of  the  wife  in 
a  power  of  attorney  to  convey  the  lands  of  the  husband  was  made  to  alienate 
some  supposed  right  of  dower,  and  not  to  describe  lands  owned  by  the  wife  and 
husband  jointly,  instead  of  by  the  husband  alone,  the  failure  of  the  attorney  to 
use  the  name  of  the  wife  in  a  bond  for  a  deed  which  he  gave  to  a  purchaser 
cannot  invalidate  the  bond.®® 

Power  to  Execute  Bond— Mistake  in  Name  of  Obligor. — See  the  title 
Bonds,  vol.  3,  p.  387. 

(5)  Ratification  and  Estoppel. — Estoppel  to  Disavow  Act  of  Attorney  Who 
Executes  Quitclaim  Deed. — See  the  title  Estoppel,  vol.  5,  p.  975. 

Estoppel  to  Dispute  Validity  of  Settlement  Made  under  Power  of  At- 
torney to  Collect  and  Beceive  Moneys,  etc. — See  the  title  Estoppel,  vol. 
5,  p.  992. 

Agency  of  Attorney  Insufficiently  Expressed. — See  post,  "Power  of  Eq- 
uity to  Aid  Defective  Execution,'*  VI,  J. 

D.  Intention  to  Execute — 1.  In  General. — If  the  donee  of  the  power  in- 
tends to  execute  it,  and  the  mode  be  in  other  respects  unexceptionable,  that  in- 
tention, however  manifested,  whether  directly  or  indirectly,  positively  or  by 
just  implication,  will  make  the  execution  valid  and  operative;  the  intention  to 
execute  the  power  must  be  apparent  and  clear,  so  that  the  transaction  is  not 
fairly  susceptible  of  any  other  interpretation,  but  if  it  be  doubtful,  under  all 
the  circumstances,  then  that  doubt  will  prevent  it  from  being  deemed  an  execu- 
tion of  the  power.®*     An  appointment  under  a  power  is  an  intent  to  appoint 


torney  as  aforesaid,  has  hereunto  sub- 
scribed his  hand  and  seal,  this  25th  day 
of  November,  in  the  year  of  our  Lord 
1800.— Carey  L.  Clarke.  (L.  S.)"  This 
act  does  not  purport  to  be  the  act  of  the 
principal,  but  of  the  attorney;  this  may 
savor  of  refinement,  since  it  is  apparent 
that  the  party  intended  to  pass  the  inter- 
est and  title  of  his  principals;  but  the 
law  looks  not  to  the  intent  alone,  but 
to  the  fact,  whether  the  intent  has  been 
executed  in  such  a  manner  as  to  possess 
a  legal  validity.  Clarke  v.  Courtney,  5 
Pet.  319,  8  L.  Ed.  140. 

87.  Hunt  V.  Rousmanier,  8  Wheat.  174, 
205,  5  L.  Ed.  589. 

88.  Wife  joined  to  alienate  dower 
right.— Dolton  v.  Cain,  14  Wall.  472,  479, 
.20  L.  Ed.  830. 

89.  Intention  to  execute. — J^ee  v.  Simp- 
son, 134  U.  S.  572,  589,  33  L.  Ed.  1038; 
Warner  v.  Connecticut  Mut.  Life  Ins.  Co., 
109  U.  S.  357,  366,  27  L.  Ed.  962. 

"Judge  Story  states,  as  the  result  of  the 
English  authorities,  that  three  classes  of 
cases  have  been  held  to  be  sufficient  dem- 
onstrations of  an  intended  execution  of  a 
power:  (1)  Where  there  has  been  some 
reference  in  the  will,  or  other  instrument, 
to  the  power,  (2)  Or  a  reference  to  the 
property,  which  is  the  subject  on  which 
it  is  to  be  executed;  (3)  Or  where  the 
provision  in  the  will  or  other  instrument, 
executed  by  the  donee  of  the  power,  would 
otherwise  be  ineffectual,  or  a  mere  nullity; 
in  other  words,  it  would  have  no  opera- 
tion, except  as  an  execution  of  the  power." 
Lee  V.  Simpson,  134  U.  S.  572,  590,  33  L. 


Ed.  1038.  The  rule  thus  stated  was  re- 
ferred to  with  approval  in  Blake  v. 
Hawkins,  98  U.  S.  315,  326,  25  L.  Ed.  139, 
and  in  Warner  v.  Connecticut  Mut.  Life 
Ins.  Co.,  109  U.  S.  357,  366,  27  L.  Ed.  962. 
This  is  the  rule  in  New  York  and  Illinois. 
Nor  is  the  rule  different  under  the  deci- 
sions of  the  courts  of  South  Carolina. 
Lee  V.  Simpson,  134  U.  S.  572,  590,  33  L. 
Ed.  1038. 

Wife  having  power  of  appointment  join- 
ing in  deed  to  convey  dower  right. — S., 
the  wife  of  B.,  joined  with  him  in  a  deed 
to  H.  of  land  of  B.  in  trust  for  the  use 
of  S.  during  her  life,  and,  at  any  time, 
on  the  written  request  of  S.  and  the 
written  consent  of  B.,  to  convey  it  to  such 
person  as  S.  might  request  or  direct  in 
writing,  with  the  written  consent  of  B. 
Afterwards  B.  made  a  deed  of  the  land 
to  W.  in  which  H.  did  not  join,  and  in 
which  B.  was  the  only  grantor,  and  S. 
was  not  described  as  a  party,  but  which 
was  signed  by  S.  and  bore  her  seal,  and 
was  acknowledged  by  her  in  the  proper 
manner.  Held,  that  the  latter  deed  did 
not  convey  the  legal  title  to  the  land, 
and  was  not  made  in  execution  of  the 
power  reserved  to  S.  Batchelor  v. 
Brereton,  112  U.  S.  396,  28  L.  Ed.  748. 

If  S.  possessed  the  right  to  convey  by 
grant  she  was  not  the  grantor,  and  used 
no  words  to  convey  her  right.  See  Agri- 
cultural Bank  v.  Rice,  4  How.  225,  235, 
241,  11  L.  Ed.  949.  No  intention  on  her 
part  to  execute  the  power  she  possessed 
appears  in  the  deed.  Warner  v.  Connecti- 
cut   Mut.    Life    Ins.    Co.,   109    U.    S.    357, 
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carried  out,  and,  if  made  by  the  last  will  and  testanient  of  the  donee  of  the 

power,  the  intent,  although  not  expressly  declared,  may  be  determined  by  the 

gifts  and  directions  made,  and  if  their  purpose  be  to  execute  the  power,  the 
instrument  must  be  regarded  as  an  execution.®<> 


27  L.  Ed.  962.  H.  possessed  the  right, 
and  was  not  the  grantor,  and  was  not 
requested  or  directed  by  S.  to  convey. 
All  property  which  B.  and  S.  were  con- 
veying by  the  deed,  was  presumably  their 
own  property,  and  any  ititerest  of  S. 
in  it,  sufficient  to  call  for  her  signature  to 
that  deed,  was  presumably  an  interest 
created  by  her  being  the  wife  of  B.,  and 
which  was  supposed  to  grow  out  of  his 
title  and  her  marital  relation,  and  not  to 
have  been  before  conveyed,  irrespective 
of  any  other  interest  which  she  had  in  the 
land,  or  any  power  of  appointment  in  re- 
spect of  it.  Batchelor  v.  Brereton,  112 
U.  S.  396,  403,  28  L.  Ed.  748. 

90.  Blake  v.  Hawkins,  98  U.  S.  315,  25 
L.  Ed.  139. 

Power  executed  by  will. — If  the  will 
contains  no  expressed  intent  to  exert  the 
power,  yet,  if  it  may  reasonably  be 
gathered  from  the  gifts  and  directions 
made  that  their  purpose  and  object  were 
to  execute  it,  the  will  must  be  regarded 
as  an  execution.  After  all,  an  appoint- 
ment under  a  power  is  an  intent  to  appoint 
carried  out,  and  if  made  by  will  the  intent 
and  its  execution  are  to  be  sought  for 
through  the  whole  instrument.  Blake  v, 
Hawkins,  98  U.  S.  315,  326,  25  L.  Ed.  139; 
Warner  v.  Connecticut  Mut.  Life  Ins.  Co., 
109  U.  S.  357,  366,  27  L.  Ed.  962. 

Sir  Edward  Sugden  lays  down  the  rule, 
that  "  'although  a  will  be  expressed  to  be 
made  in  pursuance  of  the  power,  yet  if 
the  testator  appears  to  dispose  of  his 
own  property  only,  the  power  will  not  be 
executed  by  the  will.'  Sugden,  Powers 
(2d  Am.  Ed.)  364."  Blake  v.  Hawkins,  98 
U.  S.  315,  326,  25  L.  Ed.  139. 

North  Carolina. — The  English  statute  of 
Wills,  1  Vic.  c.  26,  so  far  as  it  relates  to 
appointments  by  will,  has  been  enacted 
in  North  Carolina.  Blake  v.  Hawkins,  98 
U.  S.  315,  326,  25  L.  Ed.  139. 

A.,  who  had  a  power  to  appoint  a  fund 
in  the  hands  of  B.,  made  her  will,  wherein 
she  declared  her  intention  thereby  to 
execute  all  powers  vested  in  her,  particu- 
larly those  created  in  her  favor  by  cer- 
tain deeds  executed  in  1839,  thereby  she 
became  entitled  to  appoint  that  fund. 
Following  this  declaration  were  various 
gifts  of  pecuniary  legacies  for  charitable 
purposes,  amounting  to  $28,500  and  also 
provisions  for  the  payment  of  certain 
annuities.  Special  disposition  and  appro- 
priation were  made  of  her  personal 
property,  which  consisted  of  household 
furniture,  carriage  and  horses,  a  growing 
crop  upon  a  farm,  a  small  sum  of  cash 
in  hand,  some  petty  debts  due  her,  and 
about  sixty  slaves,  the  latter  constituting 
nearly   nine-tenths    of   the   value    of   the 


whole.  Certain  real  estate  was  also  to  be 
sold,  and  the  proceeds  applied  to  a 
specific  purpose.  The  will  declared  that 
if  it  should  appear  at  her  decease  that  the 
bequests  exceeded  the  amount  of  funds 
left,  the  first  five  only  (those  to  charities) 
should  be  curtailed  until  brought  within 
the  assets.  The  fund  in  the  hands  of  B. 
was  not  more  than  sufficient  to  pay  the 
legacies.  Held,  that  the  will  was  an  exe- 
cution of  the  power,  and  it  appointed  the 
whole  fund  to  her  executors.  Blake  v. 
Hawkins,  98  U.  S.  315,  25  L.  Ed.  139. 

The  "deed  of  explanation"  executed  in 
1845  was  effectual,  and  its  operation  was 
to  reduce  the  annuity  charged  upon  the 
lands  in  the  deed  of  1839  proportionately 
as  A.  reduced  the  fund  charged  by  her 
appointments  or  outlays,  so  as  to  make 
the  annuity  in  each  and  every  year  equal 
to  six  per  cent  interest  on  so  much  of 
said  fund  as  remained  unappropriated  or 
unexpended  by  her  in  each  and  every  year 
respectively.  Blake  v.  Hawkins,  98  U.  S. 
315,  25  L.  Ed.  139. 

A  testatrix  had  the  power  to  dispose 
of  a  bequest  of  three-fourths  of  her  inter- 
est in  a  bond  and  mortgage  debt  as  she 
pleased,  by  a  last  will  and  testament  duly 
executed  by  her.  The  testatrix  after  refer- 
ring to  the  bequest  disposed  of  the  entire 
property  and  estate  to  which  she  is  "in 
any  wise  entitled,"  by  bequest  to  her 
husband.  It  was  held  that  the  will  was 
intended  by  her  to  be,  and  was,  a  full 
execution  of  the  power.  Lee  v.  Simpson, 
134  U.  S.  572,  33  L-  Ed.  1038. 

"The  words  *in  any  wise  entitled'  are 
sufficient  to  cover  not  only  property  which 
she  held  in  her  own  full  right,  but  also 
property  which  she  held  in  a  limited  right 
under  her  mother's  will."  Lee  v.  Simp- 
son, 134  U.  S.  672,  593,  33  L.  Ed.  1038. 

Previously  expressed  intention. — ^"It  must 
be  admitted  that  the  avowal  by  the  tes- 
tatrix in  the  introductory  clause  of  her" 
will  of  her  purpose  thereby  to  execute 
the  power  was  not  itself  an  execution. 
It  is  important  only  as  it  may  shed  light 
upon  the  subsequent  dispositions.  A  pre- 
viously expressed  intention '  may  serve  to 
explain  language  afterwards  used,  and 
show  what  its  meaning  is;  but  it  is  one 
thing  to  intend  a  future  act,  and  quite 
another  to  carry  out  that  intention.* 
Blake  v.  Hawkins,  98  U.  S.  315,  325,  25 
L.  Ed.  139. 

"While  it  is  true  that  whether  a  power 
has  been  executed  or  not  is  a  question 
involving  a  consideration  of  the  intent  of 
the  donee  of  the  power,  it  is  equally  true 
the  intention  must  be  found  in  the  acts 
or  dispositions  of  the  donee,  and  not  alone 
in    any    previously    expressed    purpose." 


Digitized  by 


Google 


POWERS. 


605 


2.  Refbrencs  to  Power. — It  is  not  necessary,  however,  that  the  intention  to 
execute  the  power  should  appear  by  express  terms  or  recitals  in  the  instrument, 
but  it  is  sufficient  that  it  appears  by  words,  acts  or  deeds  demonstrating  the  in- 
tention.»i 

E.  Execution  of  One  of  Several  Distinct  Powers  as  Defeating  Oth- 
ers.— ^To  a  certain  extent  it  is  true,  that,  where  several  distinct  powers  are 
given  VDr  the  same  instrument,  the  execution  of  one  of  these  powers  superior  in 
dignity  to  others  will  supersede  and  override  the  latter,  though  executed  first. 
The  execution,  for  example,  of  a  power  of  sale  will  supersede  all  other  pow- 
ers, for  it  must  necessarily 'do  so  in  order  to  have  any  effect.  Mr.  Sugden,  in 
illustrating  the  rule,  says:  "Thus  a  power  of  sale  must  defeat  every  limitation 
of  the  estate,  whether  created  directly  by  the 'deed  or  through  the  medium  of  a 
power,  except  estates  limited  to  persons  standing  in  the  same  situation  as  the 
purchaser,  for  example,  a  lessee;  for  the  very  object  of  a  power  of  sale  is  to 
enable  a  conveyance  to  a  purchaser  discharged  of  the  uses  of  the  settlement,  and 
it  is  immaterial  whether  any  particular  use  was  really  contained  in  the  original 
settlement,  or  was  introduced  into  it  in  the  view  of  the  law  by  the  execution  of 


Blake  v.  Hawkins,  98  U.  S.  315,  326,  25 
L.  Ed,  139. 

91.  Reference  to  power. — Lee  v.  Simp- 
son, 134  U.  S.  572,  589,  33  L.  Ed.  1038; 
Carver  v.  Aster,  4  Pet.  1,  92,  7  L.  Ed.  761; 
Crane  v.  Morris,  6  Pet.  598,  620,  8  L.  Ed. 
514,  reaffirmed  in  Kelly  v.  Jackson,  6  Pet. 
622,  8  L.  Ed.  523.  But  see  French  v. 
Edwards,  13  Wall.  506,  515,  20  L.  Ed.  702. 

It  is  not  necessary  to  a  due  execution 
of  a  power  that  it  should  be  recited  or 
referred  to  in  the  executing  instrument  of 
conveyance.  It  is  sufficient  that  the 
power  exists  and  is  intended  to  be 
executed;  and  that  intent  is  a  matter  in 
pais  to  be  collected  from  all  the  circum- 
stances of  the  case.  Whether  in  point 
of  fact  such  instrument  was  executed 
under  the  power  is  solely  a  matter  of  fact 
for  the  consideration  of  the  jury.  Crane 
V.  Morris,  6  Pet.  698,  620,  8  L.  Ed.  514, 
reaffirming  Carver  v.  Astor,  4  Pet.  1,  98, 
7  L.  Ed.  761,  and  reaffirmed  in  Kelly  v. 
Jackson,  6  Pet.  622,  8  L.  Ed.  523. 

Where  taking  the  instrument  in  all  its 
parts  and  looking  at  its  entire  scope  and 
purpose  it  must  be  admitted  that,  notwith- 
standing its  omission  of  any  direct  and 
express  stipulation  of  that  character,  its 
meaning  and  legal  effect  are  to  carry  into 
execution  a  power,  and  it  cannot  other- 
wise operate  according  to  the  intention 
of  the  parties,  it  must  be  referred  to  the 
power  which  alone  can  make  it  effectual 
m  all  its  provisions.  Warner  v.  Connecti- 
cut Mut.  Life  Ins.  Co.  109  U.  S.  357,  365, 
27  L.  Ed.  962. 

By  doing  a  thing  which,  independently 
of  the  power,  would  be  nugatory,  the 
donee  of  the  power  conclusively  evinces 
an  intention  to  execute  the  power;  and 
the  act  if  within  the  scope  of  the  power, 
will  be  held  to  be  a  valid  execution  of  it. 
Warner  v.  Connecticut  Mut.  Life  Ins.  Co., 
109  U.  S.  357,  27  L.  Ed.  962. 

A  conveyance  of  property  by  a  grantor 
whose  only  interest  therein  is  a  power  of 


sale,  ordinarily  operates  as  an  execution 
of  the  power,  although  no  reference  to 
the  power  or  owner  is  made  in  the  deed. 
Carver  v.  Astor,  4  Pet.  1,  98,  7  L.  Ed.  761. 

If  the  parties  had  in  a  deed  under 
power  of  sale  under  a  marriage  settlement 
recited  the  settlement  deed  and  the  power 
to  convey,  and  had  then  conveyed,  with 
the  same  covenants,  the  deed  could  not 
have  been  deemed  in  point  of  law,  in- 
consistent with  the  power  under  the  set- 
tlement deed  but  would  be  deemed  a  good 
execution  of  the  power,  and  the  covenants 
a  mere  additional  security  for  the  title. 
Carver  v.  Astor,  4  Pet  1,  4,  98,  7  L. 
Ed.  761. 

A  husband  and  wife  executed  a  mort- 
gage of  the  wife's  real  estate  to  secure  a 
debt  of  the  husband.  The  wife  died  before 
maturity  of  the  debt  and  provided  by  a 
will  that  her  husband  should  hold  all  her 
estate  in  trust  to  enjoy  the  income  thereof 
during  his  life,  remainder  to  her  children 
at  his  death.  The  will  further  provided 
that  the.  said  husband  "may  encumber  the 
same  by  way  of  mortgage  or  trust  deed 
or  otherwise  and  renew  the  same  for  the 
purpose  of  raising  money  to  pay  off  any 
and  all  encumbrances  now  on  said 
property  and  which  trust  deed  or  mort- 
gage so  made  shall  be  as  valid  as  though 
he  held  an  absolute  estate  in  said 
property."  The  will  still  further  provided 
that  the  said  husband  "may,  in  his  dis- 
cretion, during  his  life,  sell  and  dispose 
of  any  and  all  of  the  real  estate  of  which 
I  may  die  seized  or  possessed,  as  though 
he  held  an  absolute  estate  in  the  same 
and  out  of  the  proceeds  pay  any  of  the 
encumbrances  upon  any  of  the  property 
of  which  I  may  die  seized  and  possessed," 
and  reinvest  the  remainder  over  and 
above  what  may  be  required  to  pay  the 
indebtedness  in  such  way  as  he  may  see 
proper  The  husband  was  appointed  sole 
executor  of  the  will  and  of  security 
waived.     On   the   maturity   of   debt   thus 
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a  power  contained  in  it."®^  gut  when  a  mere  power  to  convey,  as  distinguished 
from  a  power  to  sell,  is  once  executed  in  favor  of  a  voluntary  beneficiary,  it 
cannot  be  revoked  without  reserving  a  power  of  revocation,  and  will  not,  there- 
fore, be  superseded  by  a  subsequent  conveyance  equally  voluntary,  made  under 
the  same  power.®^ 

F.  Source  of  Title  of  Estate  Created  by  Execution  of  Power  of  Ap- 
pointment.— At  common  law  an  estate  created  by  the  execution  of  a  power 
takes  effect  in  the  same  manner  as  if  it  had  been  created  by  the  deed  which 
raised  the  power;  the  beneficiary  takes,  not  under  the  execution  of  the  power 
by  the  donee,  but  by  authority  and  under  grant  from^the  grantor,  in  like  manner 
as  if  the  power  and  the  instrument  which  created  it  had  been  incorporated  into 


secured,  the  husband  extended  the  mort- 
gage by  an  instrument  which  did  not 
refer  to  the  will  or  the  power  which  it 
conferred.  It  was  held  that  the  instru- 
ment extending  the  mortgage  must  be 
construed  to  be  an  execution  of  the  power. 
Warner  v,  Connecticut  Mut.  Life  Ins.  Co., 
109  U.  S.  357,  27  L.  Ed.  962. 

Where  a  person  has  both  a  power  and 
an  interest  in  property,  and  does  not  affect 
to  convey  by  virtue  of  the  power,  his  con- 
veyance will  be  deemed  to  have  been  made 
by  virtue  of  his  ownership  although  the 
ownership  was  not  coextensive  with  the 
power,  and  it  will  only  operate  on  his 
own  legal  or  equitable  interest.  Shirras 
V.  Caig,  7  Cranch  34,  46,  3  L.  Ed.  260. 

A  mortgage  of  land,  made  by  one  who 
has  a  legal  and  equitable  title  to  a  moiety 
of  the  property  which  the  mortgage  pur- 
ports to  convey,  passes  only  his  legal 
right,  although  he  had  a  power,  from 
the  person  who  held  the  residue  of  the 
legal,  but  not  of  the  equitable  estate  in 
the  land,  to  sell  and  convey  his  right  also; 
the  mortgagor  not  having  affected  to 
convey  any  part  of  it  under  his  power 
from  the  other  person,  although  his  deed 
purported  to  mortgage  the  whole;  and 
the  equitable  title  not  being  in  the  person 
who  gave  the  power.  Shirras  v.  Caig,  7 
Cranch  34,  3  L.  Ed.  260.  ' 

92.  Execution  of  one  of  several  dis- 
tinct powers  as  defeating  others.— Bowen 
V.  Chase,  94  U.  S.  812,  820,  24  L.  Ed.  184, 
quoting  2  Sugd.  on  Powers,  47,  48 
(6th  Ed.). 

"This  rule  with  regard  to  the  relative 
priority  and  dignity  of  different  powers 
in  the  same  instrument,  though  depend- 
ing on  construction  and  the  presumed  in- 
tention of  the  donor,  is  somewhat  analo- 
gous to  the  rule  adopted  by  the  courts  in 
construing  the  act  of  27  Elizabeth,  re- 
specting fraudulent  conveyances.  It  has 
been  invariably  held  under  that  act  that 
a  conveyance  to  a  purchaser  avoids  all 
prior  voluntary  conveyances  of  the  same 
lands;  though,  as  between  two  voluntary 
conveyances,  or  two  conveyances  to  pur- 
chasers, the  first  will  take  the  precedency. 
Roberts  on  Fraud.  Conv.,  pp.  33,  641. 
So,  in  regard  to  double  powers,  a  power 
to  sell  or  exchange,  when  exercised, 
overrides    all    other    distinct   powers;    for 


they  are  necessarily  exclusive  of  all 
others;  whereas  the  uses  appointed  under 
other  powers  may  possibly  be  served  out 
of  the  estate  procured  by  the  price  of 
the  sale,  or  by  the  exchange."  Bowen  v. 
Chase,  94  U.  S.  812,  821,  24  L.  Ed.  184. 

93.  Bowen  v.  Chase,  94  U.  S.  812,  821, 
24  L.  Ed.  184. 

Certain  conveyances  of  land  in  New 
York  creating  a  trust  in  order  to  give  a 
married  woman  a  separate  and  exclusive 
use  of  land  free  from  the  control  of  her 
husband,  were  executed  in  1827  and  1828 
to  Michael  Werckmeister  by  Stephen 
Jumel,  which  limited  a  life  estate  to  the 
separate  use  of  Eliza  Brown  Jumel,  his 
wife,  with  a  general  power  of  appointment 
during  her  life  time,  and,  on  failure  to 
make  such  appointment,  to  her  heirs  in 
fee  simple.  After  the  date  of  those  con- 
veyances, the  said  Eliza,  by  deed,  bearing 
date  November  21,  1828,  duly  executed, 
as  required  by  the  trust,  made  an  appoint- 
ment of  the  land,  in  -the  following  words, 
to  wit:  "Now  I,  the  said  Eliza  Brown 
Jumel,  do  hereby  direct,  order,  limit,  and 
appoint  that,  immediately  after  my  de- 
mise, the  said  Michael  Werckmeister,  or 
his  heirs,  convey  all  and  singular  the  said 
above  described  premises  to  such  person 
or  persons,  and  to  such  uses  and  pur- 
poses, as  I,  the  said  Eliza  Brown  Jumel, 
shall,  by  my  last  will  and  testament, 
under  my  hand,  and  executed  in  the 
presence  of  two  or  more  witnesses,  des- 
ignate and  appoint,  and,  for  want  thereof, 
then  that  he  convey  the  same  to  my 
husband,  Stephen  Jumel,  in  case  he  be 
living,  for  and  during  his  natural  life, 
subject  to  an  annuity,  to  be  charged 
thereon,  during  his  said  natural  life,  of 
six  hundred  dollars,  payable  to  Mary 
Jumel  Bownes,  and,  after  the  death  of  my 
said  husband,  or  in  case  he  shall  not  sur- 
vive me,  then,  immediately  after  my  own 
death,  to  her,  the  said  Mary  Jumel 
Bownes  and  her  heirs  in  fee."  Held,  that, 
after  the  termination  of  said  Eliza's 
separate  interest  for  life,  the  appointment 
limited  the  equitable  estate  in  the  land, 
and  vested  in  said  Stephen  and  Mary 
immediate  interests,  although  they  did 
not  take  effect  in  possession  until  the 
death  of  said  Eliza,  and  were  subject  to 
be  defeated  by  the  exercise  of  her  reserved 
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the  instrument.®*  Notwithstanding  the  common-law  rule  that  estates  created 
by  the  execution  of  a  power  take  effect  as  if  created  by  the  original  deed,  for 
some  purposes  the  execution  of  the  power  is  considered  the  source  of  title.®^  It 
is  so  within  the  purpose  of  the  registration  acts ;  a  person  deriving  title  under  an 
appointment  is  considered  as  claiming  under  the  donee  within  the  meaning  of  a 
covenant  for  the  quiet  enjo)anent.     By  statute  in  England,  for  the  purposes  of 


power  of  disposing  of  the  land  by  her  last 
will  and  testament  Bowen  v.  Chase/  94 
U.  S.  812,  24  L.  Ed.  184. 

The  effect  of  the  chapter  of  the 
Revised  Statutes  of  New  York,  touching 
uses  and  trusts  (1  Rev.  Stat.  727),  which 
went  into  operation  January  1,  1830,  upon 
the  estates  created  by  the  trust  and 
appointment,  considered;  but,  in  the  view 
taken  by  the  court  of  this  case,  it  is  not 
material  whether  they  were,  by  the 
statute,  turned  into  legal  estates,  or  re- 
mained, as  they  were  originally,  merely 
equitable  in  their  nature.  Bowen  v.  Chase, 
94  U.  S.  812,  24  I^  Ed.  184. 

The  appointment  in  favor  of  said  Mary 
was  a  voluntary  one;  and  as  said  Eliza 
had  a  power  to  lease  and  a  power  to 
convey,  assure  and  dispose,  which  latter 
power  manifestly  includes  a  power  to  sell, 
not  only  by  the  terms  used,  but,  in  this 
trust,  by  the  direction  as  to  the  dispo- 
sition of  the  purchase  money  "in  case  of 
an  absolute  sale,"  sales  of  the  land  to 
actual  purchasers  for  a  valuable  considera- 
tion were  effectual,  and  superseded  the 
prior  appointment  in  favor  of  said  Mary. 
It  was  not  necessary  to  their  validity  that 
said  Eliza,  in  making  that  appointment, 
should  have  expressly  reserved  a  power 
of  revocation.  Bowen  v.  Chase,  94  U. 
S.  812,  813,  24  L.  Ed.  184. 

"In  the  present  case  there  was  a  power 
to  lease,  and  a  power  to  convey,  assure, 
and  dispose.  That  the  latter  power  in- 
cluded a  power  to  'sell'  is  not  only  mani- 
fest from  the  words,  but  from  a  subse- 
quent passage  of  the  trust,  which  directs 
as  to  the  disposition  of  the  purchase 
money  *in  case  of  an  absolute  sale.*  At 
the  same  time,  the  words  are  so  general 
as  to  authorize  a  disposition  in  favor  of 
a  volunteer,  or  gratuitous  beneficiary. 
Here,  then,  are  really  two  distinct  powers 
contained  in  one  clause;  and,  according 
to  the  rules  laid  down  by  Mr.  Sugden, 
the  power  to  sell  is  the  superior  power, 
and  will  override  the  other  power,  and 
supersede  it,  if  previously  exercised.** 
Bowen  v.  Chase,  94  U.  S.  812,  820,  24  L. 
Ed.  184. 

Where  the  subsequent  appointments 
were  voluntary,  or  intended  merely  as 
means  of  restoring  the  property  to  its 
original  trust,  or  of  revesting  it  absolutely 
in  said  Eliza,  the  interest  of  said  Mary, 
whether  it  be  regarded  as  a  legal  or  an 
equitable  estate,  would  not  be  thereby  dis- 
placed. Bowen  v.  Chase,  94  U.  S.  812, 
24  L.  Ed.  184. 

Certain  appointments,  subsequent  to 
that  in  favor  of  said  Mary  made  by  said 


Eliza,  who  survived  her  husband  and  died 
intestate  in  1865,  declared  to  be  voluntary, 
and  for  the  purpose  of  revesting  the  title 
in  said  Eliza.  Bowen,  claiming  to  be  her 
sole  heir  at  law,  has  brought  sundi;y  ac- 
tions of  ejectment  to  recover  the  land. 
Said  Mary  died  intestate  in  1843.  The 
appellees  are  in  possession  of  the  land, 
and  claim,  as  her  heirs  at  law,  under  the 
appointment  in  her  favor.  Held,  that  they 
are  entitled  to  relief  in  a  court  of  equity. 
If  their  estate  is  to  be  regarded  as  still 
an  equitable  one,  their  right  to  such  relief 
is  undoubted,  no  matter  where,  or  in 
whom,  the  legal  estate  may  be.  If,  by 
virtue  of  the  statute,  their  equitable  estate 
was  converted  into  a  legal  estate,  they 
have  good  cause  to  come  into  that  court 
for  the  purpose  of  removing  the  cloud 
upon  their  title  created  by  the  subsequent 
voluntary  appointments  and  conveyances. 
Bowen  v.  Chase,  94  U.  S.  812,  24  L. 
Ed.  184. 

However  proper  the  appointment  made 
in  behalf  of  Mary  Jumel  Bownes  may 
have  been,  it  was,  nevertheless,  only  a 
voluntary  one;  and  the  subsequent  ap- 
pointments can  in  no  wise  be  regarded 
as  frauds  upon  it.  They  were,  or  they 
were  not,  such  appointments  as  Madame 
Jumel  still  had  the  power  to  make,  and 
their  effect  is  to  be  judged  of  by  the 
nature  of  her  power,  and  by  that  circum- 
stance alone.  Bowen  v.  Chase,  94  U.  S. 
812,  820,  24  L.  Ed.  184. 

"Had  the  transactions  in  question  been 
real  and  effective  sales  to  actual  pur- 
chasers for  valuable  consideration,  they 
would  undoubtedly  have  superseded  the 
voluntary  appointment  in  favor  of  Mary 
Jumel  Bownes.  The  position  of  the 
appellees'  counsel  that  no  subsequent 
appointment  could  displace  this  without 
having  expressly  deserved  a  power  of 
revocation,  cannot  be  maintained,  for,  as 
we  have  seen,  a  sale  does  have  that  effect." 
Bowen  v.  Chase,  94  U.  S.  812,  821,  24  L. 
Ed.  184. 

"The  circumstance  that  the  appoint- 
ment in  their  favor  is,  in  form,  a  direction 
to  the  trustee  to  convey  to  them,  docs 
not  derogate  from  the  vesting  quality  of 
their  equitable  interests  in  the  mean- 
time. The  conveyance  would  be  neces- 
sary for  the  purpose  of  clothing  them 
with  the  legal  estate.'*  Bowen  v.  Chase, 
94  U.  S.  812,  818,  24  L.  Ed.  184. 

94.  Source  of  title  of  estate  created  by 
execution  of  power. — Chanler  v.  Kelsey, 
205  U.  S.  466,  473,  51  L.  Ed.  882. 

96.  Chanler  v.  Kelsey,  205  U.  S.  466,  474, 
51  L.  Ed.  882. 
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taxation,  it  has  been  provided  that  the  donee  of  the  power  shall  be  regarded,  in 
case  of  a  general  power,  as  the  one  from  whom  the  estate  came.®*  Under  the 
New  York  inheritance  act,  it  is  held  that  the  execution  of  the  power  is  the 
source  of  the  title  with  respect  to  the  liability  for  such  succession  or  inheritance 
tax ;  and  the  decision  of  the  state  court  of  appeals  to  that  effect  is  binding  upon 
the  federal  courts.  Neither  is  property  taken  without  due  process  of  law  by  the 
manner  in  which  the  state  court  has  construed  and  enforced  this  statute;  nor 
the  contract  rights  of  the  parties  violated.®''' 

G.  Evidence — 1.  Presumption  and  Burdi5n  of  Proof. — If  the  validity  of 
a  deed  depends  upon  a  power  the  party  claiming  under  it  is  as  much  bound  to 
prove  the  existence  of  the  power  as  he  would  be  bound  to  prove  any  matter  of 
record  on  which  the  validity  of  the  deed  might  depend.®®  If  the  deed  is  appar- 
ently within  the  scope  of  the  power,  the  presumption  is  that  the  agent  per- 
formed his  duty  to  his  principal.®®  And  the  rule  is,  that  he  who  would  invalidate 
such  a  deed  must  impeach  it  by  affirmative  proof.  ^  Evidence  is  admissible  to 
repel  the  presumption  that  there  was  a  bona  fide  execution  of  the  trust  reposed 
in  an  attorney  authorized  to  execute  a  deed,  but  such  evidence  must  be  relevant 
to  the  issue.2 

2.  Recitaw  as  Evidence  op  Mode  of  Execution. — See  the  title  Estoppel, 
vol.  5,  p.  924. 

H.  Supervision  of  Court  of  Equity. — ^Where  a  power  coupled  with  a  dis- 
cretion has  been  exercised,  a  court  of  equity,  in  the  absence  of  fraud,  very  rarely 
interferes.^ 

Appointment  to  Charitable  Uses. — See  the  title  Charities,  vol.  3,  pp. 
690,  691,  694. 


96.  Chanler  v.  Kelsey,  205  U.  S.  466,  474, 
51  L.  Ed.  882. 

97.  Chanler  v.  Kelsey,  205  U.  S.  466,  478, 
51  L.  Ed.  88?;  Orr  v.  Gilman,  183  U.  S. 
278,  46  L.  Ed.  196.  See  the  title  SUC- 
CESSION TAXES. 

98.  Presumption  and  burden  of  proof. — 
Deputron  v.  Young,  134  U.  S.  241,  256, 
33  L.  Ed.  923,  citing  Williams  v.  Peyton, 
4  Wheat.  77,  4  L.  Ed.  518;  Ransom  v. 
Williams,  2  Wall.  313,  319,  17  L.  Ed.  803. 

If  the  power  is  a  link  in  his  chain  of 
title  which  is  essential  to  it^  continuity, 
it  is  incumbent  on  him  to  preserve  it. 
Deputron  v.  Young,  134  U.  S.  241,  256, 
33  L.  Ed.  923;  Williams  v,  Peyton,  4 
Wheat.  77,  4  L.  Ed.  518.  See,  also.  Ran- 
som v.  Williams,  2  Wall.  313,  319,  17  L. 
Ed.  803. 

99.  Clements  v.  Macheboeuf,  92  U.  S. 
418,  425,  23  L.  Ed.  504. 

The  general  rule  is,  that  the  presump- 
tion in  favor  of  the  conveyance  will  be 
allowed  to  prevail  in  all  cases  where  it 
was  executed  as  matter  of  duty,  either 
by  an  agent  or  trustee,  if  the  instrument 
is  regular  on  its  face.  Facts  will  not  be 
presumed  against  a  deed  of  conveyance 
which  on  its  face  has  all  the  legal 
requisites  to  make  it  a  valid  instrument. 
Clements  v.  Macheboeuf,  92  U.  S.  418,  425, 
23  L.  Ed.  504,  citing  Polk  v,  Wendall,  9 
Cranch  87,  3  L.  Ed.  665;  Bagnell  v.  Brod- 
erick,  13  Pet.  436,  450,  10  L.  Ed.  235; 
Minter  v.  Crommelin,  18  How.  87,  15  L. 
Ed.  279;  United  States  Bank  v.  Dan- 
dridge,  12  Wheat.  64,  70,  6  L.  Ed.  552. 

1.  Clements  v.  Macheboeuf,  92  U.  S. 
418,  425,  23  L.  Ed.  504. 


Where  a  party  alleges  that  a  deed 
executed  by  his  attorney,  under  a  power 
to  convey,  is  invalid  for  matters  not 
apparent  on  its  face,  the  burden  of 
proving  them  is  on  such  party.  Clements 
V,  Macheboeuf,  92  U.  S.  418,  23  L-  Ed.  504. 

The  deeds  of  conveyance  show  on  their 
face  that  they  were  executed  within  the 
limitations  of  the  power  of  attorney;  and 
in  such  case  the  presumption  is  that  the 
trust  reposed  in  the  attorney  was  exe- 
cuted in  good  faith.  Where  the  deed  in 
such  case  is  apparently  valid,  courts  of 
justice  will  not  infer  any  thing  against  its 
validity.  Clements  v.  Macheboeuf,  92  U. 
S.  418,  23  L.  Ed.  504. 

2.  Morrill  v.  Cone,  22  How.  75,  82,  1& 
L.  Ed.  253. 

One  of  the  donors  of  a  power  to  sell 
land  who  did  not  appear  to  be  interested 
in  the  land  otherwise  than  by  the  recital 
in  the  deed  executed  in  pursuance  of  the 
power,  admitted  his  knowledge  of  the 
terms  of  the  sale.  The  power  of  attorney 
and  the  deed  had  been  on  the  public 
records  for  thirty-four  years  before  suit 
was  commenced  and  the  property  had 
been  repeatedly  sold  during  this  period. 
He  offered  to  testify  that  he  was  informed 
and  believed  that  most  of  the  purchase 
money  had  not  been  paid  to  the  grantor 
and  that  security  was  not  taken.  It  was 
held  that  such  testimony  is  not  admissible 
on  the  question  of  the  validity  of  the 
deed.  Morrill  v.  Cone,  22  How.  75,  83, 
16  L.  Ed.  253. 

3.  Supervision  of  court  of  equity.— 
Markey  v.  Langley,  92  U.  S.  142,  154,  25 
L.  Ed.  701. 
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I.  Power  of  Chancery  to  Compel  Execution. — Chancery  will  not  com- 
pel the  execution  of  a  mere  naked  power,*  but  it  is  a  question  how  far  a  court 
of  equity  will  compel  the  specific  execution  of  a  contract  intended  to  be  secured 
by  an  irrevocable  power  of  attorney,  which  was  revoked  by  operation  of  law,  on 
the  death  of  the  party .^ 

J.  Power  of  Equity  to  Aid  Defective  Execution. — Chancery  has  power, 
under  equitable  circumstances,  to  aid  a  defective  execution  of  a  power.® 

POWERS  OP  ATTORNEY.— See  the  title  Powers,  ante,  p.  588. 

PRACTICE.— See  the  title  Courts,  vol.  4,  p.  1143.  "The  word  means  those 
legal  rules  which  direct  the  course  of  proceeding  to  bring  parties  into  the  court 
and  the  course  of  the  court  after  they  are  brought  in."^ 

PRiECIPE. — See  the  title  Summons  and  Process.  As  to  fees  of  clerks  for 
filing,  see  the  title  Clerks  of  Court,  vol.  3,  p.  860. 

PRATER  FOR  PROCESS.— See  the  title  Equity,  vol.  5,  p.  855. 

PRATERS  FOR  RELIEF.— See  the  title  Equity,  vol.  5,  p.  852. 

PREAMBLE.— See  the  titles  Constitutional  Law,  vol.  4,  pp.  132,  133,  314, 
324  459 '   Statutes. 

PREOATORT  TRUSTS.— See  the  title  Wills. 

PRECEDENT.— See  the  title  Stare  Decisis. 

PRECINOT.— See  note  2. 

PREDECESSOR.— See  note  3. 

PRE-EMPTION.- See  the  title  Public  Lands. 

PREFECT.— See  note  4a. 


4.  Power  of  chancery  to  compel  execu- 
tion.— Fontain  v,  Ravenel,  17  How.  369, 
15  L.  Ed.  80. 

5.  Hunt  V.  Rousmanier,  8  Wheat.  174, 
5  L.  Ed.  589. 

6.  Power  of  equity  to  aid  defective 
execution. — Fontain  v.  Ravenel,  17  How. 
369,  385,  15  L.  Ed.  80. 

Where  a  ratification  by  an  attorney  of 
a  deed  of  settlement  is  insufficient  in  form, 
because  of  the  manner  in  which  he 
expresses  his  agency  in  appending  his 
signature  to  the  instrument  declaring  the 
ratification,  a  court  of  equity  would  look 
beyond  the  form  of  the  execution,  and, 
having  ascertained  his  intention  in  sign- 
ing the  instrument,  will,  if  possible,  give 
it  the  eflFect  intended,  if  such  ratification 
has  been  acted  upon  by  others,  and  has 
not  been  objected  to  by  the  principal, 
when  called  to  his  attention.  Stark  v, 
Starr,  94  U.  S.  477,  24  L.  Ed.  276. 

1.  Practice- — Kring  v.  Missouri,  107  U. 
S.   221,  232,  27  L.   Ed.  506. 

2.  Precinct. — A  Wyoming  act  was  as 
follows:  "The  county  commissioners 
shall  thereupon  divide  and  adjust  the 
number  of  miles  and  the  amounts  falling 
within  each  precinct,  township  or  school 
district,  in  their  respective  counties,  and 
cause  such  amounts  to  be  entered  and 
placed  on  the  lists  of  taxable  property  re- 
turned by  the  several  assessors.*'  The 
court  said:  "Precinct  is  a  general  word 
and  not  a  technical  one  in  Wyoming;  and 
indicates  any  district  marked  out  and  de- 

9  U  8  Enc— 39 


fined.  In  the  connection  in  which  it 
stands  it  signifies  a  district  inferior  to  a 
county,  for  it  is  used  to  denote  a  portion 
of  a  county;  and  superior  to  a  township, 
for  the  enumeration  evidently  proceeds 
from  the  greater  to  the  less — ^precinct 
township,  school  district.'  What  tax  dis- 
tricts are  there  in  Wyoming  inferior  to  a 
county,  and  superior  to  a  township,  if  in- 
corporated cities  and  towns  are  not  such?'* 
Union  Pacific  R.  Co.  v,  Cheyenne,  113  U. 
S.   516,   524,  28   L.    Ed.    1098. 

8.  Predecessor. — In  Page  v.  United 
States,  1?7  U.  S.  67,  69,  32  L.  Ed.  65,  it  is 
said:  "Section  51  of  the  Revised  Statutes 
provides  as  follows:  'Whenever  a  va- 
cancy occurs  in  either  house  of  congress, 
by  death  or  otherwise,  of  any  member  or 
delegate  elected  or  appointed  thereto 
after  the  commencement  of  the  congress 
to  which  he  has  been  elected  or  ap- 
pointed, the  person  elected  or  appointed 
to  fill  it  shall  be  compensated  and  paid 
from  the  time  that  the  compensation  of 
his  predecessor  ceased.'  *  *  *  The  proper 
construction  of  §  51  is  that  the  predeces- 
sor of  the  person  elected  to  fill  a  va- 
cancy must  be  a  person  who  was  the  pred- 
ecessor in  the  same  congress.  If  no  such 
person  is  to  be  found,  because  no  such 
person  was  dulv  elected,  Pasre  had  no 
predecessor,  in  the  sense  of  §  51,  and  that 
section  does  not  applv  to  his  case." 

4a.  Prefect.— See  Crespin  v.  United 
States,  168  U.  S.  208,  42  L.  Ed.  438. 
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PREFERENCES. — See  the  titles  Assignments  for  Benefit  of  Creditors, 
vol.  2,  p.  612;  Bankruptcy,  vol.  2,  p.  929;  Fraudulent  and  Voluntary 
Conveyances,  vol.  6,  p.  472;   Insolvency,  vol.  7,  p.  5. 

PREFERRED  STOCK.— See  the  title  Stock  and  Stockholders. 

PREJUDICE. — As  ground  for  changing  place  of  trial,  see  the  titles  Removal 
of  Causes;  Venue.  As  to  dismissal  without  prejudice,  see  the  title  Dismissal, 
Discontinuance  and  Nonsuit,  vol.  5,  p.  356. 

PRELIMINARY  EXAMINATION.— See  the  title  Commitment  and  Pre- 
liminary Examination  of  Accused^  vol.  3,  p.  951. 

PRELIMINARY  PROOF.— See  the  titles  Accident  Insurance,  vol.  1,  p.  61 ; 
Insurance,  vol.  7,  p.  190. 


PREMATURE  SUITS. 

A  bill  for  injunction  by  stockholders  to  enjoin  a  city  from  holding  an  election 
to  decide  whether  it  should  subscribe  to  stock  is  prematurely  brought,  for  the 
reason  that  it  is  founded  on  a  contingency  that  a  majority  of  the  voters  of  the 
city  will  vote  in  favor  of  a  city  subscription  to  the  stock.  The  complainant  should 
wait  till  after  the  result  of  the  election,  and  if  it  is  against  any  subscription,  no 
suit  will  be  required ;  if  in  favor,  it  is  then  time  enough  to  file  the  bill.^  It  seems 
that  the  objection  that  a  suit  is  brought  prematurely  may  be  raised  by  plea  in 
abatement.2 


PREMIUM. — See  the  titles  Insurance,  vol.  7,  p.  119;  Marine  Insurance, 
vol.  8,  p.  164. 

PREPONDERANCE  OP  EVIDENCE.— See  the  title  Evidence,  vol.  5,  p. 
1035. 

PREROGATIVE  COURTS.— See  Surrogate  Courts. 

PRESCRIBE.- See  note  3. 


1.  Bill  to  enjoin  city  from  subscribing 
to  stock. — Memphis  City  v.  Dean,  8  Wall. 
64,  19  L.  Ed.  326.  See  the  title 
MUNICIPAL,  COUNTY,  STATE  AND 
FEDERAL  AID,  vol.  8,  p.  618. 

2.  Manner  of  objecting  that  suit  is  pre- 
mature.— Memphis  City  v.  Dean,  8  Wall. 
64,  19  L.  Ed.  326.  See  the  title  ABATE- 
MENT, REVIVAL  AND  SURVIVAL, 
vol.  1,  p.  12. 

8.  Prescribe. — Section  1908  of  the  Re- 
vised   Statutes    provides    that:      "The    ju- 


dicial power  of  Arizona  shall  be  vested  in 
a  supreme  court  and  such  inferior  courts 
as  the  legislative  council  may  by  law  pre- 
scribe." The  court  said:  "Something  was 
said  in  argument  about  the  use  of  the 
word  prescribe  in  the  organic  act  of  Ari- 
zona, and  'establish'  in  that  of  Florida, 
but  we  attach  no  importance  to  this.  The 
words  are  often  used  to  express  the  same 
thing,  and  Webster  classes  them  as 
'  synonyms."  Ex  parte  Lothrop,  118  U.  S. 
113,  30  L.  Ed.  108. 
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PRESCRIPTION. 

CROSS  REFERENCES. 

See  the  titles  Easements,  vol.  5,  p.  690;  Ferries,  vol.  6,  p.  274;  Fish  and 
Fisheries,  vol.  6,  p.  291;  Limitation  of  Actions  and  Adverse  Possession, 
vol.  7,  p.  900,  and  references  there  made;  Mines  and  Minerals,  vol.  8,  p.  364; 
Navigable  Waters,  vol.  8,  p.  805 ;  Usages  and  Customs  ;  Waters  and  Water- 
courses. 

As  to  acquiescence  in  boundaries,  see  the  title  Boundaries,  vol.  3,  pp.  485, 
500.  As  to  adverse  possession,  as  ground  for  presuming  grant  or  lease,  see  the 
title  Limitation  of  Actions  and  Adverse  Possession,  vol.  7,  p.  974,  et  seq.  As 
to  corporations  by  prescription,  see  the  title  Corporations,  vol.  4,  p.  672,  et 
seq.  As  to  prescriptive  right  of  highway,  see  the  title  Streets  and  Highways. 
As  to  prescriptive  right  of  way  generally,  see  the  title  Private  Ways.  As  to 
prescriptive  title  under  public  sale,  see  the  titles  Executors  and  Administra- 
tors, vol.  6,  p.  150,  et  seq. ;  Judicial  Sales,  vol.  7,  p.  703. 

Definition. — Prescription  is  a  thing  of  policy  growing  out  of  the  experience 
of  its  necessity;  and  the  time  after  which  suits  or  actions  shall  be  barred,  has 
been,  from  a  remote  .antiquity,  fixed  by  every  nation,  in  virtue  of  that  sover- 
eignty by  which  it  exercises  its  legislation  for  all  persons  and  property  within  its 
jurisdiction.!  It  may  be  positive,  by  which  a  property  is  acquired,^  but  in  order 
for  title  to  be  acquired  by  prescription,  the  alleged  possession  must  be  open, 
notorious,  continuous  and  adverse.^  Or  it  may  be  negative,  whereby  a  right  is 
lost  or  forfeited.* 

Under  Spanish  and  Civil  Law.— See  note.** 

Foundation  of  Doctrine. — The  foundation  of  the  doctrine  of  prescription, 

1.  Definition. — McElmoyle  v.  €011611,  13  quired  to  such  lands  by  prescription. 
Pet,  312.  10  L.  Ed.  177;  Metcalf  v.  Water-  Francis  v.  Francis,  203  U.  S.  233,  51  L- 
town,  153  U.  S.  671,  674,  38  L.  Ed.  861.  Ed.  165.     See  the  title  INDIANS,  vol.  6, 

"Prescription,"  says  Mr.  Angell,  in  his  pp.  919,  et  seq.,  941. 
work  on  Limitation  of  Actions,  §§  1  &  2,  4.   "Negative  prescription  is  the  loss  or 

'*is  of  two  kinds — that  is,  it  is  either  an  forfeiture  of  a  right,  by  the  proprietor's 

instrument    for    the    acquisition    of    prop-  neglecting  to  exercise  or  prosecute  it  dur- 

erty,   or  an   instrument   of  an   exemption  ing  the  whole  period  which  the  law  hath 

only  from  the  servitude  of  judicial  process."  declared  to  be  sufficient  to  infer  the  loss 

Campbell  v.  Holt,  115  U.  S.  620,  623,  29  of  it.     It  includes  the  former,  and  applies 

L.  Ed.  483.     See  the  title  LIMITATION  also  to  all  those  demands  which  are  the 

OF   ACTIONS   AND   ADVERSE   POS-  subject    of   personal,    actions.       Erskine's 

SESSION,  vol.  7,  p.  906.  Inst.,  560,  and  3  Burge,  26."    Townsend  v. 

2.  ''Positive,  or  the  Roman  usucaptio,  is  Jemison,  9  How.  407,  417,  13  L.  Ed.  194. 
the  acquisition  of  property,  real  or  per-  4a.  Under  Spanish  and  civil  law. — "By  the 
sonal,  immovable  or  movable,  by  the  con-  Spanish  law  prescription  was  divided  into 
tinued  possession  of  the  acquirer  for  such  ordinary  and  extraordinary.  The  term  of 
a  time  as  is  described  by  the  law  to  be  the  ordinary  prescription  as  to  immovable 
suflficient.  Erskine's  Inst,  556.  'Adjectio  property  was  ten  years  (Partidas  3,  Law 
dominii  per  continuationem  possessionis  18,  Title  29),  and  the  term  for  immovable 
temporis  leg[i  definiti.'  Dig.,  3.*'  Town-  property  by  the  extraordinary  prescript 
send  V.  Jemison,  0  How.  407,  417,  13  L.  tion  was  thirty  years.  (Partidas  3,  Law  15, 
Ed.  194.  Title  29.)     But  the  requisites  for  the  or- 

3.  Prescription  by  which  title  may  be  dinary  prescription  were,  1st,  good  faith; 
acquired. — ^lcGuire  v.  Blount,  199  U.  S.  2d,  just  title;  3d,  continued  and  uninter- 
142,  147,  50  L.  Ed.  125;  Kirk  v.  Smith,  9  rupted  possession  for  the  time  required 
Wheat.  241,  6  L.  Ed.  81.  See  the  title  by  law.  (Hall,  p.  30;  2  White,  83;  Or<v 
LIMITATION  OF  ACTIONS  AND  AD-  zoco.  Legislation  and  Jurisprudence  on 
VERSE  POSSESSION,  vol.  7,  p.  934,  Public  Lands;  Mexico,  1895,  vol.  1,  p. 
et  seq.  300.)  The  just  title  required  did  not  in- 
Indian  lands. — Where  the  title  in  fee  :to  elude  a  title  which  was  absolutely  void  and 

land  had  passed  by  a  treaty  to  an  Indian,  derived  from  one  who  by  operation  of 
having  the  right  to  convey,  there  is  no  law  had  no  power  whatever  to  dispose  of 
reason   to   doubt   that  title   could,  be  ac-      the  property.     (Partidas  3,  Law  11,  Title 

(611) 
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is  that  a  superior  or  antecedent  title  may  be  lost  by  the  laches  of  the  person  hold- 
ing it,  in  failing  within  a  reasonable  time  to  assert  it  effectively,  and  what  he 
has  lost  may  be  gained  by  another  by  continued  possession,  without  question  of 
his  right.*^    But  the  possession  must  be  adverse.® 

Scope  of  Doctrine. — ^The  doctrine  of  prescription,  in  the  English  law,  is 
mainly  applied  to  incorporeal  hereditaments,  but  in  the  Roman  law,  and  the 
codes  founded  on  it,  is  applied  to  property  of  all  kindsJ 

In  Cases  of  Nuisance. — Prescription,  whatever  the  length  of  time,  has  no 
application  in  cases  of  nuisance.® 


20.)"  Hayes  v.  United  States,  170  U.  S. 
637.  649,  42  L.  Ed.  1174. 

The  provisions  in  the  Partidas  as  to  the 
distinction  between  the  ordinary  and  the 
extraordinary  prescription  and  the  re« 
quirements  essential  to  the  former  were 
substantially  common  to  the  civil  law 
countries.  Their  practical  equivalent  was 
found  in  the  Roman  law.  L.  24,  C.  de  rej 
Vindicat.,  L.  4,  C.  dc  praescript.  Longi 
temp.  They  obtained  in  the  intermediary 
law.  They  were  reproduced  in  the  Code 
Napoleon,  Art.  265.  They  are  also  adopted 
in  the  Louisiana  Code.  La.  C.  C.  3478, 
et  seq.,  to  3484.  Under  all  these  sys- 
tems, in  interpreting  the  meaning  of  what 
is  meant  by  just  title,  it  has  invariably 
been  held  that  they  do  not  embrace  a 
title  made  by  one  who  by  operation  of 
law  had  absolutely  no  power  to  convey. 
Hayes  v.  United  States,  170  U.  S.  637, 
660,  42   L.  Ed.  1174. 

Where  the  ordinary  prescription  could 
not  apply,  and  the  necessary  time  for 
the  extraordinary  prescription  under  the 
Spanish  law  had  not  run  at  the  time  of 
the  acquisition  of  the  territory  by  the 
United  States,  and  as,  clearly,  whatever 
may  have  been  the  rule  as  to  the  opera- 
tion of  prescription  against  the  Spanish  or 
Mexican  governments,  it  did  not  run  after 
the  treaty  against  the  United  States,  it 
follows  that  the  claim  of  prescription  is 
without  foundation.  Hayes  v.  United 
States,  170  U.  S.  637,  653,  42  L.  Ed.  1174. 
See  this  case  for  further  discussion  of  this 
subject.  And  see  the  title  PUBLIC 
LANDS. 

5.  Foundation  of  doctrine. — Campbell 
V.  Holt,  115  U.  S.  620,  622,  29  L.  Ed. 
483.  See  the  title  LIMITATION  OF  AC- 
TIONS AND  ADVERSE  POSSESSION, 
vol.  7,  p.  969,  et  seq. 

6.  Possession  must  be  adverse. — Dis- 
trict of  Columbia  v.  Robinson,  180  U.  S. 
92,  99,  45  L.  Ed.  440;  McGuire  v.  Blount, 
199  U.   S.   142,   147,   50  L.   Ed.   125. 

In  2  Greenleaf  on  Evidence,  the  learned 
author,  after  defining  prescription  and  the 
period  of  possession  which  constituted  it, 
and  explaining  the  modern  practice  which 
has  introduced  "a  new  kind  of  title, 
namely,  the  presumption  of  a  grant,  made 
and  lost  in  modern  times;  which  the  jury 
are  advised  or  directed  to  find,  upon  evi- 
dence of  enjoyment  for  sufficient  length 
of  time,"  says,  "in  the  United  States  grants 
have   been    very    freely,    presumed,   upon 


proof  of  an  adverse,  exclusive  and  unin- 
terrupted enjoyment  for  twenty  years." 
And  after  stating  the  quality  of  presump- 
tion which  arises,  he  continues:  "In  order, 
however,  that  the  enjoyment  of  an  ease- 
ment in  another's  land  may  be  conclusive 
of  the  right,  it  must  have  been  adverse, 
that  is,  under  a  claim  of  title,  with  the 
knowledge  and  acquiescence  of  the  owner 
of  the  land,  and  uninterrupted;  and  the 
burden  of  proving  this  is  on  the  party 
claiming  the  easement.  If  he  leaves  it 
doubtful,  whether  the  enjoyment  was  ad- 
verse, known  to  .the  owner,  and  unin- 
terrupted, it  is  not  conclusive  in  his 
favor."  Sections  538  and  539.  Under  a 
different  rule  licenses  would  grow  into 
grants  of  the  fee  and  permissive  occupa- 
tions of  land  become  conveyances  of  it. 
"It  Vould  shock  that  sense  of  right," 
Chief  Justice  Marshall  said  in  Kirk  v. 
Smith,  9  Wheat.  241,  286,  6  L.  Ed.  81, 
"which  must  be  felt  equally  by  legisla- 
tors and  judges,  if  a  possession  which 
was  permissive,  and  entirely  consistent 
with  the  title  of  another,  should  silently 
bar  that  title."  District  of  Columbia  v. 
Robinson,  180  U.  S.  92,  99,  45  L.  Ed. 
440.  See  the  title  LIMITATION  OF  AC- 
TIONS AND  ADVERSE  POSSES- 
SION, vol.  7,  p.  934,  et  se<^. 

"Just  title"  under  Louisiana  law. — ^To 
entitle  a  party  to  claim  the  benefit  of  a 
prescription,  it  is  made  necessary  by  the 
jurisprudence  of  Louisiana  that  he  should 
have  acquired  the  immovable  in  good 
faith  and  by  a  just  title.  By  the  term 
"just  title,"  in  cases  of  prescription,  is  not 
meant  that  which  has  been  derived  from 
the  true  owner,  but  that  which  has  been 
received  from  any  person  whom  the  pos- 
sessor honestly  believed  to  be  the  true 
owner,  provided  it  were  such  as  to  trans- 
fer the  ownership  of  the  property;  that  is, 
such  as  by  its  nature  would  have  been 
sufficient  to  transfer  the  ownership  if  it 
had  been  derived  from  the  real  owner, 
such  as  a  sale,  exchange,  legacy,  or  dona- 
tion. Arts.  3484  and  3485  Civil  Code. 
Davis  V.  Gaines,  104  U.  S.  386,  400,  26 
L.  Ed.  757,  citing  Pike  v.  Evans,  94  U. 
S.   6,  24  L.  Ed.   40. 

7.  Scope.— Campbell  v.  Holt,  115  U.  S. 
620,  622,  29  L.   Ed.  483. 

8.  In  cases  of  nuisance. — Fertilizing  Co. 
V,  Hyde  Park,  97  U.  S.  669,  668,  24  L.  Ed- 
1036.  See  the  title  NUISANCES,  vol.  8, 
p.   933. 
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n.  Nature  and  Incidents  of  OfSice. 

A.  Relation  of  Officer  and  People. — In  the  discharge  of  his  constitutional 
duties,  the  president  of  the  United  States  acts  upon  the  people  of  the  Union  the 
same  as  a  governor  of  a  state,  in  the  performance  of  his  duties,  acts  upon  the 
people  of  the  state.*^ 

B.  Privilege  of  Communications. — See  elsewhere.^ 

m.    Powers  and  Duties. 

A.  Discretion. — See  elsewhere.'^ 

B.  To  Execute  Laws. — ^The  constitution  declares  that  the  president  shall 
take  care  that  the  laws  be  faithfully  executed.®  The  executive  department  may 
constitutionally  execute  every  law  which  the  legislature  may  constitutionally 
make.*  This  duty  is  not  limited  to  the  enforcement  of  acts  of  congress  or  of 
treaties  of  the  United  States  according  to  their  express  terms,  but  it  includes  the 
rights,  duties  and  obligations  growing  out  of  the  constitution  itself,  our  interna- 
tional relations,  and  all  the  protection  implied  by  the  nature  of  the  government 
under  the  constitution.^^^  It  authorizes  him,  even  in  the  absence  of  statutory  pro- 
visions, and  acting  through  the  head  of  one  of  the  executive  departments,  to  ap- 
point or  designate  a  deputy  United  States  marshal  and  charge  him  with  the 
duty  of  accompanying  a  justice  of  the  supreme  court  of  the  United  States  during 
the  time  such  justice  is  traveHng  to  and  from  or  within  the  limits  of  the  circuit  to 
which  he  is  assigned  for  the  purpose  of  attending  to  his  duties  as  a  judge  of  the 
circuit  courts  in  such  circuit,  for  the  purpose  of  protecting  such  judge  from 
anticipated  assaults  and  personal  violence  while  in  the  discharge  of  such  duties.^^ 
The  president  cannot  authorize  the  secretary  of  state  to  omit  the  performance  of 
those  duties  which  are  enjoined  by  law.^* 

0.    In  Particular  Oases. — See  elsewhere.^s 


entirety  because  arrived  at  by  districts,  for 
the  act  is  the  act  of  political  agencies  duly 
authorized  to  speak  for  the  state,  and  the 
combined  result  is  the  expression  of  the 
voice  of  the  state,  a  result  reached  by  di- 
rection of  the  legislature,  to  whom  the 
whole  subject  is  committed.  McPherson 
V.  Blacker,  146  U.  S.  1,  25,  36  L-  Ed.  869. 

5.  Relation  of  president  and  people. — 
Worcester  v.  Georgia,  6  Pet.  515,  571,  8  L- 
£d.  483. 

a  Privilege  of  communications — See  the 
title  LIBEL  AND  SLANDER,  vol.  7,  p. 
462. 

7.  Powers  and  duties — Discretion. — See 
the  title  MANDAMUS,  vol.  8,  p.  56. 

8.  To  execute  laws — Constitutiofial  pro-, 

vision In  re  Neagle,  135  U.  S.  1,  34  L. 

Ed.  55. 

B.  Power  extends  to  all  constitutional 
acts  of  congress. — Osborn  v.  United 
States  Bank,  9  Wheat.  738,  818,  6  L-  Ed. 
204. 

10.  Not  limited  to  enforcement  of  acta 
of  congress. — In  re  Neagle,  135  U.  S. 
1,   64,   34   L.   Ed.   55. 

11.  Protection  of  supreme  court  justice. 
—In  re  Neagle.  135  U.  S.  1,  34  L.  Ed. 
55.  See  the  title  HABEAS  CORPUS, 
vol.  6,  pp.  621,  664. 

12.  Direction  of  omission  of  legal  di^ty. 
— Marbury  v.  Madison,  1  Cranch  137,  2  L. 
Ed.  60;  Kendall  v.  United  States,  12  Pet. 
524,  608,  9  L.  Ed.  1181. 


13.  Powers  delegated  to  president  by 
congress.— See  the  title  CONSTITU- 
TIONAL LAW,  vol.  4,  p.  293. 

Over  ambassadors  and  consuls. — See  the 
title  AMBASSADORS  AND  CONSULS, 
vol.  1,  p.  276. 

To  suspend  writ  of  habeas  corpus. — See 
the  title  HABEAS  CORPUS,  vol.  6,  p. 
671. 

Appointment  of'  officers — ^In  "general. — 
See  the  title  PUBLIC  OFFICERS. 

Same — In  army  and  navy. — See  the  titl« 
ARMY  AND  NAVY,  vol.  2,  pp.  500,  525. 

Same — Ambassadors  and  consuls. — See 
the  title  .EMBASSADORS  AND  CON- 
SULS, V0I..I,  p.  276. 

To   reG:ulate   captures   at  sea. — See   the  ' 
title  PRIZE. 

To  make  reservations  from  public  lands. 
—See  the  title  PUBLIC  LANDS. 

To  employ  secret  service  agents. — See 
the  title  UNITED  STATES. 

To  establish  courts  in  conouered  terri- 
tory.—See  the  title  MILITARY  LAW, 
vol.  8,  p.  356. 

To  establish  courts-martial. — See  the 
title  MILITARY  LAW,  vol.  8,  p.  346. 

To  make  .  treaties. — See  the  title 
TREATIES. 

To  commute  death  sentence. — See  the 
titk  SENTENCE  AND  PUNISHMENT. 

To  declare  neutrality. — See  the  title 
NEUTRALITY,  vol.  8,  p.  894. 

To  grant  pardon. — See  the  title  PAR- 
DON, vol.  9,  p.  1. 
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See  elsewhere.^* 


IV.  Advisory  and  Assistant  Officers. 
V.   Proclamations. 


In  the  English  law  proclamations  are  defined  as  notices  publicly  given  of  any- 
thing whereof  the  king  thinks  fit  to  advertise  his  subjects. ^^  They  issue  under 
the  great  seal  as  a  part  of  the  king's  prerogative.^®  As  the  acts  of  congress  are 
silent  as  to  proclamations,  and  make  no  provision  touching  the  manner  of  their 
original  promulgation  or  their  subsequent  printing  and  preservation,^^  no  par- 
ticular form  is  required.  It  is  sufficient  if  they  have  such  publicity  as  ac- 
complishes the  end  to  be  attained.^®  They  are  signed  by  the  president  and  sealed 
and  attested  by  the  secretary  of  state  ;^®  and,  by  the  established  usage,  pub- 
lished with  the  laws  and  resolutions  of  congress  currently  in  the  newspapers,  and 
in  the  same  volume  with  those  laws  and  resolutions  at  the  end  of  the  session.** 
Proclamations  take  effect  from  the  time  they  are  signed  by  the  president  and 
sealed  with  the  seal  of  the  United  States.^i  If  the  existence  of  a  proclamation 
is  denied,  the  question  is  to  be  tried  by  the  record  thereof,  and  in  such  case  the 
proper  plea  is  nul  tiel  record.22  The  same  rule  of  presumption  is  applicable  to 
proclamations  that  is  applied  to  statutes — that  they  had  a  valid  existence  on  the 


Same — Breach  of  blockade. — See  the 
title  BLOCKADE,  vol.  3,  p.  368. 

To  permit  Indians  to  sell  land^ — See  the 
title  INDIANS,  vol.  6,  pp.  922,  936. 

In  regard  to  Indian  agencies. — See  the 
title  INDIANS,  vol.  6,  p.  958. 

In  regard  to  army  and  navy — As  com- 
mander in  chief  of  army. — See  the  title 
ARMY  AND  NAVY,  vol.  2,  p.  498. 

Same — To  call  out  militia. — See  the 
titles  ARMY  AND  NAVY,  vol.  2,  p.  49«; 
MILITIA,  vol.  8,  p.  358. 

Same — To  promulgate  rules  for  regula- 
tion of  army.— See  the  title  ARMY  AND 
NAVY,  vol.  2,   p.   499. 

Same— Appointment  of  officers. — See 
the  title  ARMY  AND  NAVY,  vol.  2,  p. 
500. 

Same — Dismissal  of  officers. — See  the 
title  ARMY  AND  NAVY,  vol.  2,  p.  525. 

Same — ^To  establish  blockade. — See  the 
title  BLOCKADE,  vol.  3,  p.  368. 

Same — ^To  pardon  breach  of  blockade. 
—See  the  title  BLOCKADE,  vol.  3,  p.  379. 

To  sign  land  grant. — See  the  titles 
MANDAMUS,  vol.  8,  p.  64;  PUBLIC 
LANDS. 

To  sign  statute.--See  the  title  STAT- 
UTES. 

14.  Advisory  and  assistant  officers. — 
See  the  titles  ATTORNEY  GENERAL, 
voL  2,  p.  739;  UNITED  STATES. 

15.  Proclamations. — Lapejrre  v.  United 
States,  17  Wall.  191,  195,  21  L.  Ed.  606. 

"A  proclamation  by  the  president,  re- 
serving lands  from  sale,  is  his  official  pub- 
lic announcement  of  an  order  to  that  ef- 
fect." Wolsey  V.  Chapman,  101  U.  S. 
755,   770,  25   L.   Ed.   915. 

16.  Issued  by  king  under  seal. — An  un- 
authorized issuance  is  a  criminal  offense. 
Lapeyre  v.  United  States,  17  Wall.  191, 
196,  21  L.  Ed.  606. 

17.  Promulgation  and  publication. — 
Numerous  acts  were  passed  during  the 
late  war  authorizing  proclamations  to  be 
issued,  but  they  are  silent  upon  these  sub- 


jects.   Lapeyre  v.  United  States,  17  Wall. 
191,  197,  21   L.   Ed.  606. 

18.  Wolsey  v.  Chapman,  101  U.  S.  755, 
770,  25  L.  Ed.  915. 

19.  Signing  and  attestation. — Lapeyre 
v.  United  States,  17  Wall.  191,  196,  21  L^ 
Ed.  606. 

90.  Publication. — Publication  in  the 
newspapers  is  not  necessary  to  cause  them 
to  become  operative.  Lapeyre  v.  United 
States,  17  Wall.  191,  21  L.  Ed.  606. 

Presumption  of  publication. — "Conced- 
ing publication  to  be  necessary,  the 
officer  upon  whom  rests  the  duty  of  mak- 
ing it  should  be  conclusively  presumed  to 
have  promptly  and  properly  discharged 
that  duty."  Lapeyre  v.  United  States,  17 
Wall.  191,  21  L.  Ed.  606. 

21.  Time  of  taking  effect. — Lapeyre  v. 
United  States,  17  Wall.  191,  21  L.  Ed.  606; 
United  States  v.  Norton,  97  U.  S.  164,  24 
L.  Ed.  907.  See  the  titles  EMBARGO 
AND  NONINTERCOURSE  LAWS,  vol. 
5,  p.  737;  STATUTES. 

In  this  regard  there  is  no  distinction  be- 
tween proclamations  and  statutes.  Lape- 
yre V.  United  States,  17  Wall.  191,  21  L. 
Ed.   606. 

"Acts  take  effect  before  they  are  printed 
or  published.  Why  should  not  the  same 
rule  apply  to  proclamations?  We  see  no 
solid  reason  for  making  a  distinction." 
Lapeyre  v.  United  States,  17  Wall.  191, 
199,  21  L.  Ed.  606. 

A  proclamation  of  the  president  reliev- 
ing parties  who  had  been  transacting  busi- 
ness in  ignorance  of  it,  from  penalties, 
and  restoring  to  them  their  rights  of 
property,  held,  under  special  circum- 
stances, by  the  judgment  of  the  court,  to 
have  taken  effect  when  it  was  signed  by  the 
president  and  sealed  with  the  seal  of  the 
United  States,  officially  attested.  Lapeyre 
V.  United  States,  17  Wall.  191,  21  L.  Ed.  606. 

SS.  Proof  of  proclamation. — Lapeyre  v. 
United  States,  17  Wall  191,  200,  21  L. 
Ed  606. 
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day  of  their  date.  No  inquiry  upon  the  subject  is  permitted.^*  The  courts  take 
judicial  notice  of  the  proclamations  of  the  president.^*  Proclamations  may  op- 
erate to  cause  a  statute  to  go  into  effect  ;25  but  not  to  affect  the  existence  of  the 
jurisdiction  of  the  court  of  claims.^ 

yi.    Messages. 

See  elsewhere.27  , 

Vn.  Pardons. 
See  elsewhere.28 

23.  Presumption   of   validity. — Lapeyre      claims. — Austin  v.  United   States,   155  U. 
f.   United  States,  17  Wall.  191,  200,  21  L.       S.  416,  433,  39  L.  Ed.  206. 

Ed.  606.    See  the  title  STATUTES.  27.  Messages— As  aid  to  construction  of 

24.  Judicial  notice  of  proclamations^      statute8.-See  the  title  STATUTES.    . 

See  the  title  JUDICIAL  NOTICE,  vol.  tt^TJ^TI^t^'^mSISSS''*  ''/•T^*''' J^lf  *'^^* 
7    P    689  JUDICIAL  NOTICE,  vol.  7,  p.  690. 

'  Jl*        '  .  ^  ^    .    .  1       a    ^     a  ^'    Pardons.— See  the  title  PARDON, 

25.  To  cause  sutute  to  take  effect. — See      ^^.^^   ^    ^  ' 

the  title  STATUTES.  Sam^judicial  notice  of.-See  the  title 

26.  To  affect  jurisdiction  of  court  of      JUDICIAL  NOTICE,  vol.  7,  p.  689. 
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•  « 

BY    JOHN    D.    PARK^. 

I.  Presumptions,  620. 

A.  Definition,  620. 

B.  Classification,  621. 

C.  Office  and  Nature  of  Presumptions,  621. 

D.  Founding  One  Presumption  on  Another,  622. 

E.  Constitutionality,  622. 

F.  Presumptions  in  Criminal  Cases,  622. 

1.  In  General,  622. 

2.  Presumption  of  Innocence,  623. 

G.  Presumption  of  Death,  626. 

1.  Absence,  626. 

2.  Letters  of  Administration,  628. 

3.  Suicide  or  Murder,  628. 

H.  Presumption  of  Survivorship,  628. 

I.  Destruction,  Suppression  or  Fabrication  of  Evidence,  628. 
J,  Presumption  from  Possession,  630. 

1.  Personal  Property,  630. 

2.  Real  Property,  630. 

K.  Presumption  of  Intent,  630. 

L.  Presumption  of  Knowledge  of  Law,  630. 

M.  Presumption   from  Usual  Course  of  Business,  630. 

1.  In  General,  630. 

2.  The  Postoffice,  631. 

N.  Presumption  Founded  on  the  Instinct  of  Self -Preservation,  632. 
O.  Presumption  That  Things  Are  Rightly  Done,  632. 

1.  In  General,  632. 

2.  Presumption  That  Persons  Do  Their  Duty,  632. 

a.  In  General,  632. 

b.  Public  Officers,  634. 

3.  Regularity  and  Validity  of  Judicial  Proceedings,  634. 

a.  In  General,  634. 

b.  Jurisdiction,  634. 

c.  Presumption  on  Appeal,  635. 

d.  Persons  Exercising  Judicial  or  Discretionary  Authority,  635. 

n.  Burden  of  Proof,  635. 

A.  The  General  Rule,  635. 

B.  When  Party  Claims  Exceptional  Right  Given  by  Statute,  636. 

C.  Where  Party  Has  Peculiar  Knowledge  or  Information,  636. 

D.  Proving  a  Negative,  636. 

E.  Shifting  of  the  Burden,  637. 

1.  In   Civil   C^ses,  637. 

2.  Where     Statutes     Imposing     Penalties     and     Forfeitures     Are 

Violated,  637. 

3.  In  Criminal  Cases,  638. 

F.  Refusal  to  Charge  as  to  Burden  of  Proof,  638. 

CROSS   REFERENCES. 

See  the  titles  Acknowledgments,  vol.  1,  p.  76;  Admiralty,  vol.  1,  p.  119; 
Aliens,  vol.  1,  p.  210;  Banks  and  Banking,  vol.  3,  p.  1;  Bills,  Notes  and 
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Checks,  vol.  3,  p.  257;  Citizenship,  vol.  3,  p.  788;  Civil  Rights,  vol.  3,  p. 
814;  Constitutional  Law,  vol.  4,  p.  1;  Corporations,  vol.  4,  p.  621;  Courts, 
vol.  4,  p.  861 ;  Dedication,  vol.  5,  p.  235 ;  Domicile,  vol.  5,  p.  473 ;  Ejectment, 
vol.  5,  p.  695;  Executors  and  Administrators,  vol.  6,  p.  119;  Indians,  vol.  6, 
p.  906;  Insurance,  vol.  7,  p.  66;  Judicial  Sales,  vol.  7,  p.  704;  Negligence, 
vol.  8,  p.  873;  Partnership,  ante,  p.  73;. Patents,  ante,  p.  136;  Prize;  Public 
Lands;  Seals  and  Sealed  Instruments;  Taxation;  Treason;  Trusts  and 
Trustees;  Witnesses. 

As  to  presumption  of  payment  of  proceeds  of  sale  into  treasury,  see  the  title 
Abandoned  and  Captured  Property,  vol.  1,  p.  4.  As  to  presumptions  and  bur- 
den of  proof  in  relation  to  accounts,  see  the  title  Accounts  and  Accounting, 
vol.  1,  p.  73.  As  to  presumption  that  commissioner  of  deeds  exercised  his  du- 
ties within  proper  territorial  limits,  see  the  title  Acknowledgments,  vol.  1,  p. 
86.  As  to  presumption  in  favor  of  validity  of  acknowledgments,  see  the  title 
Acknowledgments,  vol.  1,  p.  93.  As  to  presumption  in  admiralty  in  favor  of 
decision  on  question  of  facts,  see  the  title  Admiralty,  vol.  1,  p.  192.  As  to  pre- 
sumption as  to  citizenship  of  consul,,  see  the  title  Ambassadors  and  Consuls, 
vol.  1,  p.  275.  As  to  presumptions  on  appeal,  see  the  title  Appeal  and  Error, 
vol.  2,  p.  32.  As  to  presumptions  as  to  awards,  see  the  title  Arbitration  and 
Award,  vol.  2,  p.  484.  As  to  presumption  of  assent  of  creditor  to  assignment, 
see  the  title  Assignments,  vol.  2,  p.  558.  As  to  presumption  as  to  acceptance  of 
assignment  for  benefit  of  creditors,  see  the  title  Assignments  for  Benefit  of 
Creditors,  vol.  2,  p.  607.  As  to  presumption  of  authority  of  attorney  general, 
see  the  title  Attorney  General,  vol.  2,  p.  739.  As  to  presumption  as  to  legiti- 
macy, see  the  title  Bastardy,  vol.  3,  p.  204.  As  to  whether  refusal  to  produce 
the  best  evidence  is  presumptive  evidence  of  the  fact  sought  to  be  proved,  see  the 
title  Best  and  Secondary  Evidence,  vol.  3,  p.  222.  As  to  presumptions  in  ref- 
erence to  bills,  notes  and  checks,  see  the  title  Bills,  Notes  and  Checks,  vol.  3, 
p.  257.  As  to  presumption  of  consideration  in  bills,  notes  and  checks,  see  the 
title  Bills,  Notes  and  Checks,  vol.  3,  p.  277.  As  to  presumption  of  continu- 
ance of  blockade,  see  the  title  Blockade,  vol.  3,  p.  371.  As  to  presumption  of 
notice  of  blockade,  see  the  title  Blockade,  vol.  3,  p.  371.  As  to  presumption  of 
intent  to  run  blockade,  see  the  title  Blockade,  vol.  3,  p.  377.  As  to  burden  on 
lender  on  bottomry  bonds,  see  the  title  Bottomry  and  Respondentia,  vol.  3,  p. 
459.  As  to  burden  of  proof  in  case  of  loss  by  carriers,  see  the  title  Carriers, 
vol.  3,  p.  618.  As  to  presumptions  of  citizenship,  see  the  title  Citizenship,  vol. 
3,  p.  812.  As  to  presumption  in  cases  of  collision,  see  the  title  Collision,  vol.  3, 
p;  944.  As  to  presumption  of  existence  of  common  law,  see  the  title  Common 
Law,  vol.  3,  p.  966.  As  to  burden  of  proving  jurisdiction  of  federal  court  in 
suit  by  assignee,  see  the  title  Courts,  vol.  4,  p.  972.  As  to  presumption  that 
case  is  without  jurisdiction  of  the  United  States  circuit  courts,  see  the  title 
Courts,  vol.  4,  p.  991.  As  to  effect  of  plea  of  not  guilty,  see  the  title  Criminal 
Law,  vol.  5,  p.  107.  As  to  presumptions  and  burden  of  proof  in  criminal  cases, 
see  the  title  Criminal  Law,  vol.  5,  p.  121.  As  to  presumptions  and  burden  of 
proof  in  reference  to  deeds,  see  the  title  Deeds,  vol.  5,  p.  264.  As  to  presump- 
tion of  dedication,  see  the  title  Dedication,  vol.  2,  p.  235.  As  to  presumption 
arising  from  copy  of  agreement  in  hands  of  contracting  party,  see  the  title  Doc- 
umentary Evidence,  vol.  5,  p.  454.  As  to  presumptions  and  burden  of  proof 
of  domicile,  see  the  title  Domicile,  vol.  5,  p.  483.  As  to  presumptions  and  bur- 
den of  proof  in  ejectment,  see  the  title  Ejectment,  vol.  5,  p.  713.  As  to  effect 
of  pleading  as  shifting  the  burden,  see  the  titles  Equity,  vol.  5,  p.  805 ;  Plead- 
ing, ante,  p.  418.  As  to  presumption  of  death  as  authorizing  administration  of 
estates  of  absentees,  see  the  title  Executors  and  Administrators,  vol.  6,  p. 
119.  As  to  burden  of  proof  to  impeach  executors'  accounts,  see  the  title  Exec- 
utors and  Administrators,  vol.  6,  p.  169.  As  to  burden  of  proof  of  notice  to 
purchaser  by  equitable  owner,  see  the  title  Fraud  and  Deceit,  vol.  6,  p.  423.  As 
to  burden  of  proof  to  impeach  conveyance  for  fraud,  see  the  title  Fraudulent 
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AND  Voluntary  CoNVieYANCEs,  vol.  6,  p.  522.  As  to  presumptions  and  burden 
of  proof  of  fraud,  see  the  title  Fraud  and  Deceit,  vol.  6,  p.  439.  As  to  pre- 
sumption and  burden  of  proof  of  illegality  of  contract,  see  the  title  Gambling 
Contracts,  vol.  6,  p.  542.  As  to  burden  of  proof  in  suit  against  wife,  see  the 
title  Husband  and  Wife,  vol.  6,  p.  719.  As  to  burden  of  proof  of  sanity 
or  insanity,  see  the  title  Insanity,  vol.  6,  p.  1077.  As  to  burden  of 
proof  of  suicide  in  suit  on  insurance  policy,  see    the    title    Insurance,    vol. 

7,  pp.  144,  193.  As  to  presumption  of  validity  of  judicial  sale,  see  the  title  Ju- 
dicial Sales,  vol.  7,  p.  733.  As  to  presumption  of  jurisdiction,  see  the  title 
Jurisdiction,  vol.  7,  p.  742.  As  to  presumption  against  waiver  of  jury  trial, 
see  the  title  Jury,  vol.  7^,  p.  764.  As  to  presumption  and  burden  of  proof  on 
question  of  limitations  and  adverse  possession,  see  the  title  Limitation  op  Ac- 
tions AND  Adverse  Possession,  vol.  7,  p.  1047.  As  to  presumption  of  posses- 
sion of  mortgaged  property,  see  the  title  Mortgages  and  Deeds  op  Trust,  vol. 

8,  p.  452.  As  to  presumption  of  payment  of  mortgage,  see  the  title  Mortgages 
AND  Deeds  op  Trust,  vol.  8,  p.  452.  As  to  whether  presumption  arises  from 
absence  of  endorsement  on  federal  bonds,  see  the  title  Municipal,  County, 
State  and  Federal  Securities,  vol.  8,  p.  650.  As  to  burden  of  proof  of  neg- 
ligence and  contributory  negligence,  see  the  title  Negligence,  vol.  8,  p.  873.  As 
to  presumption  and  burden  of  proof  in  negligence  cases,  see  the  title  Negli- 
gence, vol.  8,  p.  873.  As  to  whether  joint  ownership  of  land  raises  presumption 
of  partnership,  see  the  title  Partnership,  ante,  p.  73.  As  to  presumptions  and 
burden  of  proof  in  patent  cases,  see  the  title  Patents,  ante,  p.  136.  As  to  pre- 
sumption of  payment,  see  the  title  Payment,  ante,  p.  319.  As  to  burden  of 
proof  in  actions  on  contracts  for  carrying  the  mails^  see  the  title  Postal  Laws, 
ante,  p.  550.  As  to  burden  of  proof  on  contracts  made  by  agents,  see  the  title 
Principal  and  Agent.  As  to  presumptions  and  burden  of  proof  in  reference 
to  public  land,  see  the  title  Public  Lands.  As  to  presumption  of  ownership  of 
stock  from  appearance  of  name  upon  books,  see  the  title  Stock  and  Stock- 
holders. As  to  presumption  and  burden  of  proof  that,  person  is  a  stockholder, 
see  the  title  Stock  and  Stockholders.  As  to  presumption  and  burden  of  proof 
as  to  validity  of  tax  sales,  see  the  title  Taxation.  As  to  burden  of  proof  in  ac- 
tion on  a  contract  againat  a  New  England  town,  see  the  title  Towns  and  Town- 
ships. As  to  presumption  in  reference  to  trespass  on  public  lands,  see  the  titles 
Public  Lands;  Trespass.  As  to  whether  abandonment  or  waiver  of  vendor's 
lien  will  be  presumed,  see  the  title  Vendors'  Liens.  As  to  presumptions  in 
reference  to  wills,  see  the  title  Wills. 

I.    Presumptions. 

A.  Definition. — A  presumption  is  an  inference  as  to  the  existence  of  a  fact 
not  actually  known,  arising  from  its  usual  connection  with  another  which  is 
known.  1    The  fact  must  be  ascertained  before  the  law  draws  its  inference.^ 

1.    Definition. — Insurance  Co.  v.  Weide,  investigation  of  any  controversy  without 

11  Wall  438,  441,  20  L.  Ed.  197.  finding  ourselves  compelled  to  infer  one 

"Presumptions    are    conclusions     which  fact   from   another,   but    we     would     not 

the  law  draws  from  a  particular  state  of  therefore  be  justified  in  declaring  such  in- 

facts."    Dissenting  opinion  of  Field,  J.,  in  ferences  legal  axioms."     Illinois  Cent.  R. 

Stockwell  V.  United  States,  13  Wall.  531,  Co.  v.  Interstate  Commerce  Commission. 

563,  20   L.    Ed.   491.  206  U.  S.  441,  459,  61  L.  Ed.  1128. 

"Presumptive  evidence  proceeds  on  the  2.    Illinois    Cent.    R.    Co.   v.    Interstate 

theory  that  the  jury  can  infer  the  exist-  Commerce  Commission,  206  U.  S.  441,  460, 

ence  of  a  fact  from  another  fact  that  is  51   L.    Ed.   1128.     See,   also,    Bergere     tr. 

proved,  and  most  usually  accompanies  it.*'  United  States,  168  U.  S.  66,  75,  42  L.  Ed. 

Insurance  Co.  v.  Weide,  11  Wall.  438,  440,  383;    Sabariego    v.    Maverick,    124    U.    S 

20  L.  Ed.  197.  261,  284,  31   L.  Ed.  430;  United  States  v. 

A  presumption  is  the  expression  of  a  Ross,  92  U.  S.  281,  23  L.  Ed.  707;  United 

process  of  reasoning,  and  most,  if  not  all,  States  v.  Carr,  132   U.  S.  644,  33  L.  Ed 

the  rules  of  indirect  evidence  may  be  ex-  483. 
pressed  as  such.    We  cannot  go  far  in  the 
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B.  Olassiflcation. — There  are  presumptions  which  are  conclusive,  as,  for 
example,  an  infant  at  common  law  under  the  age  of  seven  was  conclusively  pre- 
sumed to  be  incapable  of  committing  crime.^  Usually,  however,  presumptions 
are  rebuttable.* 

O.  Office  and  Nature  of  Presumptions. — Presumptions  are  not  inva- 
riable and  uniform  like  the  laws  of  nature.^  Presumptions  are  indulged  to  supply 
the  place  of  facts;  they  are  never  allowed  against  ascertained  and  established 
facts.  When  these  appear,  presumptions  disappear.®  Presumptions  are  suffi- 
cient to  control  the  decision  of  the  court  if  no  rebutting  testimony  is  introduced.* 


8.  Conclusive  presumption. — See  the 
title  CRIMINAL  LAW,  vol.  5,  p.  60. 

"Presumptions  of  law  are  frequently 
absolute  and  conclusive,  as  they  de- 
termine the  quantity  of  evidence  requisite 
for  the  support  of  any  particular  aver- 
ment, which  is  not  permitted  to  be  over- 
come by  any  proof  that  the  fact  is  other- 
wise. Such  presumptions  arise  in  respect 
to  the  intermediate  proceedings  in  cases 
where  lands  are  sold  under  licenses  granted 
.  by  courts  to  executors,  administrators, 
guardians,  and  other  officers,  where  they 
are  required  to  advertise  the  sales  in  a 
particular  manner,  and  to  observe  other 
formalities  in  their  proceedings.  Lapse 
of  time,  usually  for  the  period  of  thirty 
years,  affords  a  conclusive  presumption  in 
such  cases,  if  the  license  and  the  official 
character  of  the  party  and  the  deed  of 
conveyance  are  proved,  that  all  the  in- 
termediate proceedings  were  correct. 
Were  it  otherwise  great  uncertainty  of 
titles,  and  other  public  mischiefs,  would 
ensue,  but  the  rule  that  lapse  of  time, 
accompanied  by  the  acquiescence  of  par- 
ties adversely  interested,  does  not,  in  gen- 
eral, extend  to  records  and  public  docu- 
ments which  are  supposed  always  to  re- 
main in  the  custody  of  officers  charged 
with  their  preservation,  and  which,  there- 
fore, must  be  proved  or  their  loss  ac- 
counted for  by  secondary  evidence."  Im- 
provement Co.  V.  Munson,  14  Wall.  442, 
450,  20  L.  Ed.  867. 

4.  Presumptions  usually  rebuttable. — 
Lawrence  v.  Minturn,  17  How.  100,  15  L. 
Ed.  58;  Jenkins  v.  Pye,  12  Pet.  241,  252,  9 
L.  Ed.  1070;  Maguire  v.  Tyler,  8  Wall. 
650,  651,  19  L.  Ed.  320;  Bank  v.  Kennedy, 
17  Wall.  19,  27,  21  L.  Ed.  551;  Cordova  v. 
Hood,  17  Wall.  1,  21  L.  Ed.  587;  Smith- 
sonian Institution  v.  Meech,  169  U.  S.  398, 
407,  42  L.  Ed.  793;  Reynes  v.  Dumont, 
130  U.  S.  354,  393,  32  L.  Ed.  934;  Barclay 
V.  Howell,  6  Pet.  498,  513,  8  L.  Ed.  477. 

Matters  capable  of  ocular  or  tangible 
proof. — "All  presumptions  as  to  matters 
of  fact,  capable  of  ocular  or  tangible 
proof,  such  as  the  execution  of  a  deed,  are 
in  their  nature  disputable.  No  conclusive 
character  attaches  to  them.  They  may 
always  be  rebutted  and  overthrown."  Lin- 
coln V,  French,  105  U.  S.  614,  616,  26  L. 
Ed.   1189. 

Contrary  presumptions.— Presumptions 
may  be  encountered  and  rebutted  by  con- 
trary presumptions.  Ricard  v.  Williams, 
7  Wheat.  59,  5  L.  Ed.  398. 


5.  Compared  with  laws  of  nature. — 
"There  are  certain  departments  of  scien- 
tific knowledge  where  an  entire  series  of 
facts  or  forms  may  always  be  inferred 
from  the  existence  of  any  one,  according 
to  the  maxim  ex  pede  Herclem.  The  con- 
clusion in  such  cases  is  deduced  from  the 
observed  uniformity  of  physical  nature, 
which  by  a  necessity  of  our  own  minds 
we  believe  to  be  invariable.  But  this 
mode  of  reasoning  has  but  a  very  limited 
application  in  the  law  of  evidence  as  ju- 
dicially applied  to  ascertain  the  facts  and 
motives  of  human  conduct.  It  is  the 
foundation  of  the  doctrine  of  presump- 
tions to  the  extent  to  which  they  are  ad- 
mitted, the  limits  of  which  in  its  appli- 
cation to  the  circumstances  of  this  case 
we  have  already  considered.  The  prin- 
cipal fact  in  controversy  in  this  case  is 
one  of  that  nature,  which  the  policy  of 
the  law  requires  to  be  proved  by  direct 
evidence  of  a  formal  character.  The  ab- 
sence of  that  proof  cannot  be  supplied  by 
argument  and  inference  from  casual  and 
collateral  circumstances."  Sabariego  v. 
Maverick,  124  U.  S.  261,  295,  31  L.  Ed. 
430. 

Existence  of  particular  facts^—Pre- 
sumptions  from  evidence  of  the  existence 
of  particular  facts,  are,  in  many  cases,  if 
not  in  all,  mixed  questions  ot  law  and 
fact;  if  the  evidence  be  irrelevant  to  the 
fact  insisted  upon,  or  be  such  as  cannot 
fairly  warrant  a  jury  in  presuming  it,  the 
court  is  so  far  from  being  bound  to  in- 
struct them  that  they  are  at  liberty  to 
presume  it,  that  they  would  err  in  giving 
such  an  instruction.  United  States  Bank 
V.  Corcoran,  2  Pet.  121,  7  L.  Ed.  368. 

6.  Do  not  sui^ly  place  of  facts. — Lin- 
coln V.  French,  105  U.  S.  614,  616,  26  L. 
Ed.  1189;  Doctor  v.  Harrington,  196  U. 
S.  579,  49  L.  Ed.  606;  Galpin  v.  Page,  18 
Wall.  350,  366,  21  L.  Ed.  959;  United 
States  V.  Ross.  92  U.  S.  281,  284,  23  L.  Ed. 
707;  United  States  v,  Carr,  132  U.  S.  644, 
653,  33  L.  Ed.  483;  Sabariego  v,  Maverick, 
124  U.  S.  261,  31  L.  Ed.  430. 

In  general,  presumptions  can  stand  only 
whilst  they  are  compatible  with  the  con- 
duct of  those  to  whom  it  may  be  sought 
to  apply  them,  and  must  still  more  give 
place,  when  in  conflict  with  clear,  distinct 
and  convincing  proof.  Fresh  v.  Gilson, 
16  Pet.  327,   10  L.   Ed.  982. 

7.  Controlling  decision  of  court. — Lin- 
coln V.  French,  105  U.  S.  614,  616,  26  L. 
Ed.  1189. 
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Presumptive  proof  should  not  be  disregarded.® 

D.  Founding  One  Prednmption  on  Another. — One  presumption  cannot  be 
founded  upon  another.®  The  only  presumptions  of  facts  which  the  law  recog- 
nizes are  immediate  inferences  from  the  facts  proved.^** 

E.  Constitutionality. — This  subject  will  be   found   elsewhere. ^^ 

P.  Presumptions  in  Criminal  Cases — 1.  In  General. — As  to  presump- 
tions in  criminal  cases,  see  the  title  Criminal  Law,  vol.  S,  pp.  60,  61,  62,  63,  121, 
122,  123,  124,  and  especially  the  cross  references  given  on  p.  121.  The  presump- 
tion of  innocence  is  treated  herein. 


8.  Disregarding    presumptive    proof. — 

Whenever  evidence  is  offered  to  tne  jury, 
which  is  in  its  nature  prima  facie  proof, 
or  presumptive  proof,  its  character,  as 
such,  ought  not  to  be  disregarded;  and  no 
court  has  a  right  to  direct  the  jury  to  dis- 
regard it,  or  to  view  it  under  a  different 
aspect  from  that  in  which  it  is  actually 
presented  to  them.  Whatever  just  in- 
fluence it  may  derive  from  that  character, 
the  jury  have  a  right  to  give  it;  and  in 
regard  to  the  order  in  which  they  shall 
consider  the  evidence  in  a  cause,  and  the 
manner  in  which  they  shall  weigh  it,  the 
law  has  submitted  it  to  them  to  decide 
for  themselves;  and  any  interference  with 
this  right  would  be  an  invasion  of  their 
privilege  to  respond  to  matters  of  fact. 
Crane  v.  Morris,  6  Pet.  598,  8  L.  Ed.  514; 
Kelly  V.  Jackson,  6  Pet.  622,  8  L.  Ed.  523. 
See,  generally,  the  title  JURY,  vol.  7,  p. 
748. 

Prima  facie  evidence  of  a  fact  is  such 
evidence  as,  in  judgment  of  law,  is  suffi- 
cient to  establish  the  fact;  and  if  not  re- 
butted, remains  sufficient  for  the  purpose; 
the  jury  are  bound  to  consider  it  in  that 
light,  unless  they  are  invested  with  au- 
thority to  disregard  the  rules  of  evidence 
by  which  the  liberty  and  estate  of  every 
citizen  are  guarded  and  supported.  No 
judge  would  hesitate  to  set  aside  their 
verdict  and  grant  a  new  trial,  if,  under 
such  circumstances,  without  any  rebutting 
evidence,  they  disregard  it;  it  would  be 
error  on  their  part,  which  would  require 
the  remedial  interposition  of  the  court. 
In  a  legal  sense,  then,  such  prima  facie 
evidence,  in  the  absence  of  all  controlling 
evidence,  or  discrediting  circumstances, 
becomes  conclusive  of  the  fact,  that  is,  it 
should  operate  upon  the  minds  of  the 
jury  as  decisive,  to  found  their  verdict 
as  to  the  fact;  such  are  understood  to  be 
the  clear  principles  of  law  on  this  sub- 
ject. Kelly  V.  Jackson,  6  Pet.  622,  8  L. 
Ed.  523.  See,  also,  Carver  v.  Astor,  4  Pet. 
1,  7  L.   Ed.  761. 

9.  Founding  one  presumption  on  an- 
other.— Looney  v.  Metropolitan  R.  Co., 
200  U.  S.  480,  488,  50  L.  Ed.  564;  United 
States  V.  Ross,  92  U.  S.  281,  283,  23  L. 
Ed.   707. 

"They  are  inferences  from  inferences; 
presumptions  resting  on  the  basis  of  an- 
other presumption.  Such  a  mode  of  ar- 
riving at  a  conclusion  of  fact  is  generally, 
if  not  universally,  inadmissible.  No  in- 
ference of  fact  or  of  law  is  reliable  drawn 


from  premises  which  are  uncertain.  When- 
ever circumstantial  evidence  is  relied 
upon  to  prove  a  fact,  the  circumstances 
must  be  proved,  and  not  themselves  pre- 
sumed." United  States  v.  Ross,  92  U.  S. 
281,  283,  23  L.   Ed.  707. 

"A  presumption  which  the  jury  is  to 
make  is  not  a  circumstance  in  proof;  and 
it  is  not,  therefore,  a  legitimate  founda- 
tion for  a  presumption.  There  is  no  open 
and  visible  connection  between  the  fact 
out  of  which  the  first  presumption  arises 
and  the  fact  sought  to  be  established  by 
the  dependent  presumption."  United 
States  V.  Ross,  92  U.  S.  281,  284,  23  L. 
Ed.  707. 

10.  Immediate  inferences. — Manning  v. 
Insurance  Co.,  100  U.  S.  693,  25  I^.  Ed. 
761. 

"We  do  not  question  that  a  jury  may 
be  allowed  to  presume  the  existence  of  a 
fact  in  some  cases  from  the  existence  of 
other  facts  which  have  been  proved.  But 
the  presumed  fact  must  have  an  imme- 
diate connection  with  or  relation  to  the 
established  fact  from  which  it  is  inferred. 
If  it  has  not,  it  is  regarded  as  too  remote. 
The  only  presumptions  of  fact  which  the 
law  recognizes  are  immediate  inferences 
from  facts  proved.  Remarking  upon  this 
subject  in  United  States  v.  Ross  (92  U. 
S.  281,  284,  23  L.  Ed.  707),  we  said:  'When- 
ever circumstantial  evidence  is  relied  upon 
to  prove  a  fact,  the  circumstances  must 
be  proved,  and  not  themselves  be  pre- 
sumed.* Referring  to  the  rule  laid  down 
in  Starkie  on  Evidence,  page  80,  we 
added:  *It  is  upon  this  principle  that 
courts  are  daily  called  upon  to  exclude 
evidence  as  too  remote  for  the  considera- 
tion of  the  jury.  The  law  requires  an 
open  and  visible  connection  between  the 
principal  or  evidentiary  facts  and  the  de- 
ductions from  them,  and  does  not  permit 
a  decision  to  be  made  on  remote  infer- 
ences. Best  on  Evid.  95.  A  presumption 
which  a  jury  may  make  is  not  a  circum- 
stance in  proof,  and  it  is  not,  therefore,  a 
legitimate  foundation  for  a  presumption. 
There  is  no  open  and  visible  connection 
between  the  fact  out  of  which  the  first 
presumption  arises  and  the  fact  sought  to 
be  established  by  the  dependent  presump- 
tion. Douglass  V,  Mitchell,  35  Pa.  5;^. 
440.* "  Manning  v.  Insurance  Co.,  100  U. 
S.   693,   697,  25  L.   Ed.  761. 

11.  Constitutionality. — See  the  titles 
CONSTITUTIONAL  LAW,  vol.  4,  pp. 
170.  385,  448;  DUE  PROCESS  OF  LAW. 
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V  2.*  Presumption  of  Innocence. — The  principle  that  there  is  a  presumption 
of  innocence  in  favor  of  the  accused  is  the  undoubted  law,  axiomatic  and  ele- 
mentary, and  its  enforcement  lies  at  the  foundation  of  the  administration  of  our 
criminal  law.^^    The  presumption  of  innocence  is  a  presumption  of  law,^*  and 


vol.  5,  pp.  549,  553,  600,  661,  664,  672,  673. 
See,  also,  post,  ''Presumption  of  Inno- 
cence," I,  F,  2. 

18.  The  principle  elementary. — Coffin  v. 
United  States,  156  U.  S.  432,  433,  39  L. 
Ed.  481;  Lilienthal's  Tobacco  v.  United 
States,  97  U.  S.  237,  24  L.  Ed.  901;  Hopt 
t'.  Utah,  120  U.  S.  430,  30  L.  Ed.  708.  See, 
also.  United  States  v.  Gooding,  12  Wheat. 
460,   6  I^  Ed.  693. 

Created  by  law  in  favor  of  accused.-— 
"  *This  presumption,'  this  court  has  said, 
'is  an  instrument  of  proof  created  by  the 
law  in  favor  of  one  accused,  whereby  his 
innocence  is  established  until  sufficient 
evidence  is  intrpduced  to  overcome  the 
proof  which  the  law  has  created.'  Coffin 
V,  United  States,  156  U.  S.  432,  459,  39  L. 
Ed.  481."  Kirby  v.  United  States,  174  U. 
S.  47,  55,  43  L.  Ed.  890.  See,  also.  United 
States  V.  Wood,  14  Pet.  430,  438,  10  L. 
Ed.    527. 

'•In  Coffin  V,  United  States,  156  U.  S. 
432,  460,  39  L-  Ed.  481,  this  court,  in  dis- 
cussing the  distinction  between  the  pre- 
sumption of  innocence  and  reasonable 
doubt,  said:  'The  fact  that  the  presump- 
tion of  innocence  is  recognized  as  a  pre- 
sumption of  law  and  is  characterized  by 
the  civilians  as  a  presumptio  juris,  dem- 
onstrates that  it  is  evidence  in  favor  of 
•the  accused.  For  in  all  systems  of  law 
legal  presumptions  are  treated  as  evidence 
giving  rise  to  resulting  proof  to  the  full 
extent  of  their  legal  efficacy.*  But  in  that 
case  the  charge  of  the  court  was  thought 
not  to  have  given  due  effect  to  the  pre- 
sumption of  innocence,  which  there  was 
no  failure  in  this  case  to  state,  and  the 
giving  of  the  instruction  asked  would 
have  tended  to  obscure  what  had  already 
been  made  plain."  Agnew  v.  United 
States,  165  U.  S.  36,  52,  41  L.  Ed.  624. 

History  of  the  presumption. — "Green- 
leaf  traces  this  presumption  to  Deuteron- 
omy, and  quotes  Mascardus  De  Proba- 
tionibus  to  show  that  it  was  substantially 
embodied  in  the  laws  of  Sparta  and 
Athens.  Greenl.  Ev.,  pt.  5,  §  29,  note. 
Whether  Greenleaf  is  correct  or  not  in 
this  view,  there  can  be  no  question  that 
the  Roman  law  was  pervaded  with  the 
results  of  this  maxim  of  criminal  adminis- 
tration, as  the  following  extracts  show: 
'Let  all  accusers  understand  that  they  are 
not  to  prefer  charges  unless  they  can  be 
proven  by  proper  witnesses  or  by  con- 
clusive documents,  or  by  circumstantial 
evidence  which  amounts  to  indubitable 
proof  and  is  clearer  than  dav.'  Code,  L. 
IV,  T.  XX,  1,  L  25.  'The  noble' (divus)  Tra- 
jan wrote  to  Julius  Frontonus  that  no  man 
should  be  condemned  on  a  criminal  charge 
in  his  absence,  because  it  was  better  to 
let  the  crime  of  a  guilty  person  go  unpun- 


ished than  to  condemn  the  innocent.*  Dig. 
L.  XLVIII,  tit.  19,  I.  5.  'In  all  cases  of 
doubt,  the  most  merciful  construction  of 
facts  should  be  preferred.*  Dig.  L.  1-,  tit. 
XVII,  1.  56.  'In  criminal  cases  the  milder 
construction  shall  always  be  preserved.' 
Dig.  L.  1.,  tit  XVII,  1.  155,  s.  2.  'In 
cases  of  doubt  it  is  no  less  just  than  it  is 
safe  to  adopt  the  milder  construction.* 
Dig.  L.  1.,  tit.  XVII,  1.,  192,  s.  1."  Coffin 
V,  United  States,  156  U.  S.  432,  454,  39  L- 
Ed.  481. 

13.  Presumptio  juris.r— "In  Coffin  v. 
United  States,  156  U.  S.  432,  460,  39  L. 
Ed.  481,  this  court,  in  discussing  the  dis- 
tinction between  the  presumption  of  inno- 
cence and  reasonable  doubt,  said:  'The 
fact  that  the  presumption  of  innocence  is 
recognized  as  a  presumption  of  law  and 
is  characterized  by  the  civilians  as  a  pre- 
sumptio juris,  demonstrates  that  it  is  evi- 
dence in  favor  of  the  accused.  For  in  all 
systems  of  law  legal  presumptions  are 
treated  as  evidence  giving  rise  to  result- 
ing proof  to  the  full  extent  of  their  legal 
efficacy.*  But  in  that  case  the  charge  of 
the  court  was  thought  not  to  have  pven 
due  effect  to  the  presumption  of  mno- 
cence,  which  there  was  no  failure  in  this 
case  to  state,  and  the  giving  of  the  in- 
struction asked  would  have  tended  to  ob- 
scure what  had  already  been  made  plain." 
Agnew  V.  United  States,  165  U.  S.  36,  52, 
41  L.  Ed.  624. 

"Wills  on  Circumstantial  Evidence  says: 
'In  the  investigation  and  estimate  of  crim- 
inatory evidence  there  is  an  antecedent 
prima  facie  presumption  in  favor  of  the 
innocence  of  the  party  accused,  grounded 
in  reason  and  justice,  not  less  than  in  hu- 
manity, and  recognized  in  the  judicial 
practice  of  all  civilized  nations;  which 
presumption  must  prevail  until  it  be  de- 
stroyed by  such  an  overpowering  amount 
of  legal  evidence  of  guilt  as  is  calculated 
to  produce  the  opposite  belief.*  Best  on 
Presumptions  declares  the  presumption  qf 
innocence  to  be  a  'presumptio  juris.'  The 
same  view  is  taken  in  the  article  in  the 
Criminal  Law  Magazine  for  January, 
1889,  to  which  we  have  already  referred. 
It  says:  'This  presumption  is  in  the  na- 
ture of  evidence  in  his  favor  (i.  e.,  in 
favor  of  the  accused),  and  a  knowledge 
of  it  should  be  communicated  to  the  jury. 
Accordingly,  it  is  the  duty  of  the  judge 
in  all  jurisdictions,  when  requested,  and 
in  some  when  not  requested,  to  explain 
it  to  the  jury  in  his  charge.  The  usual 
formula  in  which  this  doctrine  is  ex- 
pressed, is  that  every  man  is  presumed  to 
be  innocent  until  his  guilt  is  proved  be- 
yond a  reasonable  doubt.  The  accused  is 
entitled,  if  he  so  requests  it  ♦  *  *  to  have 
this  rule  of  law  expounded  to  the  jury  in 
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the  accused  is  entitled  to  stand  on  this  presumption,^*  until  the  contraf^  is 
proved,^'  beyond  a  reasonable  doubt.^®  It  is  of  course  a  rebuttable  presump- 
tion." Circumstances  may  rebut  the  presumption.^s  fhe  presumption  of  in- 
nocence, and  the  doctrine  that  a  person  accused  of  crime  must  be  proved  guilty 
beyond  a  reasonable  doubt,  are  not  equivalent.^®     A  statutory  provision  that 


this  or  in  some  equivalent  form  of  ex- 
pression/" Coffin  V.  United  States,  156 
U.   S.  432,  459,  39   L.   Ed.   481. 

14.  Accused  entitled  to  stand  on  pre- 
sumption.— Williams  v.  United  States,  168 
U.  S.  382,  42  L.  Ed.  509;  United  States  v. 
Gooding,  12  Wheat.  460,  6  L.  Ed.  693. 
,  15.  Until  contrary  is  proved. — "Inno- 
cence is  presumed  in  a  criminal  case  un- 
til the  contrary  is  proved;  or,  in  other 
words,  reasonable  doubt  of  guilt  is  in 
some  cases  of  the  kind  ground  of  acquit- 
tal, where,  if  the  probative  force  of  the 
presumption  of  innocence  were  excluded, 
there  might  be  a  conviction."  Lilienthal's 
Tobacco  V.  United  States,  97  U.  •  S.  237, 
267,  24  L.   Ed.  901. 

16.  Beyond  a  reasonable  doubt — "No 
man  should  be  deprived  of  his  life  under 
the  forms  of  law  unless  the  jurors  who 
try  him  are  able,  upon  their  consciences, 
to  say  that  the  evidence  before  them,  by 
whomsoever  adduced,  is  sufficient  to  show 
beyond  a  reasonable  doubt  the  existence 
of  every  fact  necessary  to  constitute  the 
crime  charged."  Davis  v.  United  States, 
160  U.  S.  469,  493,  40  L.  Ed.  499;  United 
States  V.  Gooding,  12  Wheat.  460,  6  L. 
Ed.  693. 

Meaning  of  reasonable  doubt. — "The 
court,  among  other  things,  charged  the 
jury  as  follows:  *  *  *  The  prisoner's 
guilt  must  be  established  beyond  reason- 
able doubt.  Proof  beyond  a  reasonable 
doubt  is  such  as  will  produce  an  abiding 
conviction  in  the  mind  to  a  moral  cer- 
tainty that  the  fact  exists  that  is  claimed 
to  exist,  so  that  you  feel  certain  that  it 
exists.  A  balance  of  proof  is  not  sufficient. 
A  juror  in  a  criminal  case  ought  not  to 
condemn  unless  the  evidence  excludes 
from  his  mind  all  reasonable  doubt;  un- 
less he  be  so  convinced  by  the  evidence, 
no  matter  what  the  class  of  the  evidence, 
of  the  defendant's  guilt,  that  a  prudent 
man  would  feel  safe  to  act  upon  that  con- 
viction in  matters  of  the  highest  concern 
and  importance  to  his  own  dearest  per- 
sonal interests.' "  Miles  v.  United  States, 
103  U.  S.  304,  308,  309,  312.  26  L.  Ed.  481. 

17.  Rebuttable  presumption. — "Green leaf 
thus  states  the  doctrine:  *As  men  do  not 
generally  violate  the  penal  code,  the  law 
presumes  every  man  innocent;  but  some 
men  do  transgress  it,  and  therefore  evi- 
dence is  received  to  repel  this  presump- 
tion. This  legal  presumption  of  inno- 
cence is  to  be  regarded  by  the  jury,  in 
every  case,  as  matter  of  evidence,  to  the 
benefit  of  which  the  party  is  entitled.'  1 
Greenl.  Ev.,  §  34."  Coffin  v.  United  States, 
156  U.  S.  432,  459,  39  L.  Ed.  481. 

18.  Presumption  of  innocence  negatived. 
—The  Admiral,  3  Wall.  603,  18  L.  Ed.  58. 


See  the  title  BLOCKADE,  vol.  3,  p.  374. 

Circumstantial  evidence. — "Thus,  if 
property  recently  stolen  be  found  in  the 
possession  of  a  certain  person,  it  may  be 
presumed  that  he  stole  it,  and  such  pre- 
sumption is  sufficient  to  authorize  the 
jury  to  convict,  notwithstanding  the  pre- 
sumption of  his  innocence.  So,  if  a  per- 
son be  stabbed  to  death,  and  another,  who 
was  last  seen  in  his  company,  were  ar- 
rested near  the  spot  with  a  bloody  dagger 
in  his  possession,  it  would  raise,  in  the 
absence  of  explanatory  evidence,  a  pre- 
sumption of  fact  that  he  had  killed  him. 
So,  if  it  were  shown  that  the  shoes  of  an 
accused  person  were  of  peculiar  size  or 
shape,  and  footmarks  were  found  in  the 
mud  or  snow  of  corresponding  size  or 
shape,  it  would  raise  a  presumption,  more 
or  less  strong,  according  to  the  circum- 
stances, that  those  marks  had  been  made 
by  the  feet  of  the  accused  person."  Dun- 
lop  V.  United  States,  165  U.  S.  486,  502, 
503,  41  L.  Ed.  799.  See  the  title  CRIMI- 
NAL LAW,  vol.  5,  p.  121,  et  seq.  • 

Possession  of  fruits  of  crime. — "Posses- 
sion of  the  fruits  of  crime,  recently  after 
its  commission,  justifies  the  inference  that 
the  possession  is  guilty  possession,  and, 
though  only  prima  facie  evidence  of  guilt, 
may  be  of  controlling  weight  unless  ex-" 
plamed  by  the  circumstances  or  accounted 
for  in  some  way  consistent  with  inno- 
cence." Wilson  V.  United  States,  162  U. 
S.  613,  619,  40  L.  Ed.   1090. 

19.  Presumption  of  innocence  and  doc- 
trine of  reasonable  doubt  distinguished. — 
A  charge  that  there  cannot  be  a  convic- 
tion unkss  proof  shows  guilt  beyond  rea- 
sonable doubt,  does  not  so  entirely  cm- 
body  the  statement  of  presumption  of 
innocence  as  to  justify  the  court  in  refus- 
ing, when  requested,  to  inform  the  jury 
concerning  the  latter.  Coffin  v.  Unitea 
States,  156  U.  S.  432,  457,  39  L.  Ed.  481; 
Allen  V.  United  States,  164  U.  S.  492,  500, 
41  L.  Ed.  528;  Cochran  v.  United  States, 
157  U.  S.  286,  298,  299,  39  L.  Ed.  704; 
Davis  V.  United  States,  160  U.  S.  469,  487, 
40    L.   Ed.   499. 

"In  some  few  cases  the  presumption  of 
innocence  and  the  doctrine  of  reasonable 
doubt  are  seemingly  treated  as  synony- 
mous. Ogletree  v.  State,  28  Ala.  693; 
Moorer  v.  State,  44  Ala.  15;  People  v, 
Lenon,  79  Cal.  625,  631.  In  these  cases, 
however,  it  does  not  appear  that  any  di- 
rect question  was  made  as  to  whether  the 
presumption  of  innocence  and  reasonable 
doubt  were  legally  equivalent,  the  lan- 
guage used  simply  implying  that  one  was 
practically  the  same  as  the  other,  both 
having  been  stated  to  the  jury.  Some  of 
the  text-books  also  in  the  same  loose  way 
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the  state  need  not,  in  a  prosecution  for  selling  liquor  without  a  license,  prove  in 
the  first  instance  that  the  defendant  has  not  the  required  license,  does  not  de- 
prive him  of  the  presumption  of  innocence.^®  The  presumption  of  innocence 
as  probative  evidence  is  not  applicable  in  civil  cases  nor  in  revenue  seizures.^' 
The  presumption  of  the  defendant's  innocence  in  a  criminal  case  cannot  be  said 
to  be  stronger  than  any  presumption,  except  the  presumption  of  the  defendant's 
sanity^  and  the  presumption  of  knowledge  of  the  law.22    The  presumption  of  the 


imply  the  identity  of  the  two.  Stephen  in 
his  History  of  the  Criminal  Law  tells  us 
that:  'The  presumption  of  innocence  is 
otherwise  stated  by  saying  the  prisoner  is 
entitled  to  the  benefit  of  every  reasonable 
doubt.'  Vol.  1,  437.  So,  although  Best 
in  his  work  on  Presumptions  has  fully 
stated  the  presumption  of  innocence,  yet 
in  a  note  to  Chamberlajrne's  edition  of 
that  author's  work  on  Evidence  (Boston, 
1883,  p.  304,  note  a)  it  is  asserted  that  no 
such  presumption  obtains,  and  that  'ap- 
parently all  that  is  meant  by  the  state- 
ment thereof,  as  a  principle  of  law,  is 
this — if  a  man  be  accused  of  crime  he 
must  be  proved  guilty  beyond  reasonable 
doubt.'"  Coffin  v.  United  States,  156  U. 
S.    432,   458,   39   L.   Ed.   481. 

Where  there  is  a  decision  of  the  highest 
court  of  a  state  that  in  a  criminal  trial  it 
is  sufficient  to  charge  correctly  in  refer- 
ence to  a  reasonable  doubt  and  that  an 
omission  to  refer  to  any  presumption  of 
innocence  does  not  invalidate  the  pro- 
ceeding, it  was  held  by  the  supreme  court 
that  in  the  face  of  such  a  rule  as  to  the 
law  of  the  state  the  omission  in  a  state 
trial  of  any  reference  to  the  presumption 
of  innocence  cannot  be  regarded  as  a  de- 
nial of  due  process  of  law.  Howard  v, 
Fleming,  191  U.  S.  126,  48  L.  Ed.  121.  See. 
generally,  the  title  DUE  PROCESS  OF 
LAW,  vol.  5,  p.  499. 

ao.  Proof  of  ncgativc^'Touching  the 
provision  that  in  prosecutions,  by  indict- 
ment or  otherwise,  the  state  need  not,  in 
the  first  instance,  prove  that  the  defend- 
ant has  not  the  permit  required  by  the 
statute,  we  may  remark  that,  if  it  has  any 
application  to  a  proceeding  like  this,  it 
docs  not  deprive  him  of  the  presumption 
that  he  is  innocent  of  an^  violation  of 
law.  It  is  only  a  declaration  that  when 
the  state  has  p/oven  that  the  place  de- 
scribed is  kept  and  maintained  for  the 
manufacture  or  sale  of  intoxicating 
liquors — such  manufacture  or  sale  being 
unlawful  except  for  specified  purposes, 
and  then  only  under  a  permit — the  prose- 
cution need  not  prove  a  negative,  namely, 
that  the  defendant  has  not  the  required 
license  or  permit.  If  the  defendant  has 
such  license  or  permit,  he  can  easily  pro- 
duce it,  and  thus  overthrow  the  prima 
facie  case  established  by  the  state."  Mug- 
ler  V.  Kansas,  123  U.  S.  623,  674,  31  L.  Ed. 
205.  See  post,  "Proving  a  Negative," 
II,  D. 

91.  Civil  cases  and  revenue. — "Inno- 
cence is  presumed  in  a  criminal  case  un- 
til the  contrary  is  proved;  or,  in  other 
9  U  S  Bnc— 40 


words,  reasonable  doubt  of  guilt  is  in 
some  cases  of  the  kind  ground  of  ac- 
quittal, where,  if  the  probative  force  of 
the  presumption  of  innocence  were  ex- 
cluded, there  might  be  a  conviction." 
Lilienthal's  Tobacco  v.  United  States,  97 
U.  S.  237,  267,  24  L.  Ed.  901. 

"The  presumption  of  innocence  as  pro- 
bative evidence  is  not  applicable  in  civil 
cases  nor  in  revenue  seizures,  as,  for  ex- 
ample, when  a  railroad  company  is  sued 
in  damages  for  negligence,  the  issue  de- 
pends upon  the  evidence,  without  any  pre- 
sumption of  innocence  or  guilt,  but  the 
c6mpany  is  not  put  to  defense  until  a 
prima  facie  case  of  negligence  is  made 
out  by  the  plaintiff;  but  when  such  a  case 
is  made  out,  courts  do  not  instruct  juries 
that  if  there  is  reasonable  doubt  as  to 
negligence  they  must  find  for  the  defend- 
ant, as  such  an  instruction  would  be  a 
plain  error.  Issues  of  the  kind,  however, 
must  be  proved  at  least  prima  facie;  and 
if  the  defendant  fails  to  overcome  the 
prima  facie  case,  the  jurv,  if  they  deem 
it  reasonable,  may  find  for  the  plaintiff. 
2  Whart.  Evid.,  §  1245;  Gordon  v.  Parme- 
lee,  15  Gray  (Mass.)  415."  Lilienthal's 
Tobacco  t'.  United  States,  97  U.  S.  237, 
267,  268,  24  L.  Ed.  901. 

Civil  and  criminal  cases  distinguished  as 
to  quantum  of  evidence. — "Text  writers  of 
the  highest  authority  state  that  there  is  a 
distinction  between  civil  and  criminal 
cases  in  respect  to  the  degree  of  quantum 
of  evidence  necessary  to  justify  the  jury 
in  finding  their  verdict.  In  civil  cases 
their  duty  is  to  weigh  the  evidence  care- 
fully; and  to  find  for  the  party  in  whose 
favor  it  preponderates;  but  m  criminal 
trials  the  party  accused  is  entitled  to  the 
legal  presumption  in  favor  of  innocence, 
which,  in  doubtful  cases,  is  always  suffi- 
cient to  turn  the  scale  in  his  favor.  3 
Greenl.  Evid.  (8th  Ed.),  §  29;  1  Taylor, 
Evid.  (6th  Ed.)  372."  Lilienthal's  To- 
bacco V,  United  States,  97  U.  S.  237,  266,. 
24  L.  Ed.  901. 

22.  Strength  of  the  presumption. — Dun- 
lop  V.  United  States,  165  U.  S.  486,  502,  41 
L.   Ed.   799. 

"It  is  true  that  it  is  stated  in  some  of 
the  authorities  that  where  there  are  con- 
flicting presumptions,  the  presumption  of 
innocence  will  prevail  against  the  pre- 
sumption of  the  continuance  of  life,  the 
presumption  of  the  continuance  of  things 
generally,  the  presumption  of  marriage 
and  the  presumption  of  chastity.  But  this 
is  said  with  reference  to  a  class  of  pre- 
sumptions which  prevail  independently  of 
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innocence  of  an  accused  attends  him  throughout  the  trial  and  has  relation  to 
every  fact  that  must  be  established  in  order  to  prove  his  guilt  beyond  reasonable 
doubt.^  Even  in  civil  cases  there  is  some  presumption  of  innocence  and  right- 
doing.  2^ 

O.  Presnmption  of  Death — 1.  Absence. — Absence  alone  will  not  raise  a 
presumption  of  death,^^  but  it  appears  that  disappearance  under  circumstances 
inconsistent  with  life  may  do  so,  even  though  exposure  to  some  particular  periJ 
is  not  shown.2«     A  person  who  for  seven  years  has  not  been  heard  of  by  those 


proof  to  rebut  the  presumption  of  inno- 
cence, or  what  may  be  termed  abstract 
presumptions.  Thus,  in  prosecutions  for 
seduction,  or  for  enticing  an  unmarried 
female  to  a  house  of  ill-fame,  it  is  neces- 
sary to  aver  and  prove  affirmatively  the 
chastity  of  the  female,  notwithstanding 
the  general  presumption  in  favor  of  her 
chastity,  since  this  general  presumption 
is  overridden  by  the  presumption  of  the 
innocence  of  the  defendant.  People  v, 
Roderings,  49  Cal.  9;  Commonwealth  v. 
Whittaker,  131  Mass.  224;  West  v.  State, 
1  Wis.  209;  Zabriskie  v.  State,  43  N.  J. 
Law  640;  1  Greenl.  Ev.,  §  35.  This  rule, 
however,  is  xronfined  to  cases  where  proof 
of  the  facts  raising  the  presumption  has 
no  tendency  to  establish  the  guilt  of  the 
defendant,  and  has  no  application  where 
such  proof  constitutes  a  link  in  the  chain 
of  evidence  against  him."  Dunlop  v. 
United  States,  165  U.  S.  486,  503,  41  L. 
Ed.   799. 

23.  Every  fact  must  be  established. — > 
Kirby  v.  United  States,  174  U.  S.  47,  55, 
43  L.  Ed.  890. 

"But  that  presumption  *  *  *  was  in  ef- 
fect held  in  the  court  below  to  be  of  no 
consequence;  for,  as  to  a  vital  fact  which 
the  government  was  bound  to  establish 
affirmatively,  he  was  put  upon  the  defen- 
sive almost  from  outset  of  the  trial  by 
reason  alone  of  what  appeared  to  have 
been  said  in  another  criminal  prosecution 
with  which  he  was  not  connected  and  at 
which  he  was  not  entitled  to  be  repre- 
sented. In  other  words,  the  United  States 
having  secured  the  conviction  of  Wallace, 
Baxter  and  King  as  principal  felons,  the 
defendant  charged  by  a  separate  indict- 
ment with  a  different  crime — that  of  re- 
ceiving the  property  in  question  with 
knowledge  that  it  was  so  stolen  and  with 
intent  to  convert  it  to  his  own  use  or 
gain — was  held  to  be  presumptively  or 
prima  facie  guilty  so  far  as  the  vital  fact 
of  the  property  having  been  stolen  was 
concerned,  as  soon  as  the  government 
produced  the  record  of  such  conviction 
and  without  its  making  any  proof  what- 
ever by  witnesses  confronting  the  ac- 
cused of  the  existence  of  such  vital  fact. 
We  cannot  assent  to  this  view."  Kirby 
V.  United  States,  174  U.  S.  47,  55,  56,  43 
L.  Ed.  890. 

24.  Civil  and  criminal  cases  distin- 
guished as  to  quantum  of  evidence.-— 
Text  writers  of  the  highest  authority  state 
that  there  is  a  distinction  between  civil 
and  criminal  cases  in  respect  to  the  degree 


or  quantum  of  evidence  necessary  to  jus- 
tify the  jury  in  finding  their  verdict.  In 
civil  cases  their  duty  is  to  weigh  the  evi- 
dence carefully,  and  to  find  for  the  party 
in  whose  favor  it  preponderates;  but  in 
criminal  trials  the  party  accused  is  en- 
titled to  the  legal  presumption  in  favor 
of  innocence,  which,  in  doubtful  cases,  is 
always  sufficient  to  turn  the  scale  in  his 
favor.  3  Greenl.  Evid.  (8th  Ed.),  §  29;  1 
Taylor,  Evid.  (6th  Ed.)  372.  Lilienthal's 
Tobacco  V.  United  States,  97  U.  S.  237. 
266,  24  L.  Ed.  901;  Wilkes  v.  Dinsman,  7 
How.  89,  130,  12  L.  Ed.  618.  See  the  title 
PUBLIC  OFFICERS. 

26.  "The  court  also  instructed  the  jury 
as  follows:  'If  from  the  evidence  in  this 
case  you  should  come  to  the  conclusion 
that  Hunter  has  been  continuously  absent 
since  December  3,  1896,  without  being 
heard  from  by  his  relatives  and  friends, 
it  should  have  due  weight  with  you  in 
arriving  at  your  verdict.'  'Absence  alone 
cannot  establish  the  death  of  Hunter,  for 
the  law  presumes  an  individual  shown  to 
be  alive  and  in  health  at  the  time  of  his 
disappearance  continues  to  live.  While 
the  death  of  Hunter  is  not  to  be  pre- 
sumed from  absence  alone,  yet  it  is  a  cir- 
cumstance which  should  be  taken  into  con- 
sideration with  all  the  other  evidence  in 
the  case,  and  the  conclusion  of  Ufe  or 
death  arrived  at  from  all  the  facts  and 
circumstances,  including  his  continued  ab- 
sence.' To  this  defendant  excepted,  and 
it  is  now  argued  that  there  was  error  be- 
cause the  court  did  not  call  the  attention 
of  the  jury  to  defendant's  contention  that 
Hunter's  continued  absence  might  be  at- 
tributed to  the  desire  to  obtain  the 
insurance  money.  But  it  nowhere  appears 
that  defendant  requested  the  court  to 
modify  the  instruction  in  that  particular, 
and  as  given  it  was  correct.  The  jury 
were  not  left  to  infer  death  from  the  mere 
fact  of  disappearance,  but  were  specifi- 
cally told  that  that  was  not  in  itself  suffi- 
cient, and  that  all  the  facts  and  circum- 
stances must  be  considered."  Fidelity 
Mut.  lyife  Ass'n  v.  Mettler,  185  U.  S.  308, 
317,  46  L.   Ed.  922. 

26.  Circumstances  inconsistent  with  life. 
-^"In  Davie  v.  Briggs,  97  U.  S.  628,  634, 
24  L.  Ed.  1086,  Mr.  Justice  Harlan  said: 
'If  it  appears  in  evidence  that  the  absent 
person,  within  the  seven  years,  encoun- 
tered some  specific  peril,  or  within  that 
period  came  within  the  range  of  some 
impending  or  immediate  danger,  which 
might  reasonably  be  expected  to  destroy 
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who,  had  he  been  alive,  would  naturally  have  heard  of  him,  is  presumed  to  be 
dead;  but  the  law  raises  no  presumption  as  to  the  precise  time  of  his  death.*'^ 
The  triers  of  the  facts  may  infer  that  he  died  before  the  expiration  of  the  seven 
years,  if  it  appears  that  within  that  period  he  encountered  some  specific  peril,  or 


life,  the  court  or  jury  may  infer  that  life 
ceased  before  the  expiration  of  the  seven 
years.'  But  it  was  not  thereby  ruled  that 
the  inference  of  death  might  not  arise 
from  disappearance  under  circumstances 
inconsistent  with  a  continuation  of  life, 
even  though  exposure  to  some  particular 
peril  was  not  shown,  and  the  evidence  in- 
dicated that  Hunter  came  within  the 
range  of  immediate  danger."  Fidelity 
Mut.  Life  Ass'n  v.  Mettler,  185  U.  S.  308. 
319,  46  L.   Ed.  922. 

evidence  that  person  has  been  seen  or 
heard  fronu — "Defendant  asked  the  court 
to  give  this  instruction:  'If  you  believe 
from  the  evidence  that  William  A.  Hun-  ^ 
ter,  Jr.,  has  been  seen  or  heard  from  by 
any  one  at  any  time  since  his  disappear- 
ance, you  will  find  for  the  defendant.' 
This  the  court  refused,  and  gave  the  fol- 
lowing instruction :  'The  evidence  of  wit- 
nesses is  also  before  you  tending  to  show 
that  William  A.  Hunter  has  been  seen  on 
two  occasions  and  at  two  places  since  thie 
date  of  his  alleged  disappearance  on  De- 
cember 4,  1896.  You  should  carefully  con- 
sider this  evidence  in  relation  to  his  hav- 
ing been  seen  since  the  date  of  his  alleged 
disappearance,  and  if  you  believe  from  the 
evidence  that  he  was  seen  by  the  witnesses 
who  have  testified  to  this,  then,  of  course, 
it  would  be  your  duty  to  find  for  the  de- 
fendant.' There  was  some  evidence  that 
Hunter  had  been  seen,  but  none  that  he 
had  been  otherwise  heard  from.  The  re- 
quest of  defendant  was  rightly  rejected, 
and  the  instruction  given  was  sufficient. 
The  criticism  that  the  jury  may  have  sup- 
posed that  they  were  instructed  that  they 
must  be  satisfied  that  he  had  been  seen 
by.  both  witnesses,  or  on  two  occasions,  is 
without  merit.  It  was  impossible  to  have 
misunderstood  what  the  learned  judge  of 
the  circuit  court  intended.  If,  as  matter 
of  fact.  Hunter  was  seen  alive,  whether 
once  or  twice,  then,  of  course  he  did  not 
die  as  contended  by  plaintiff."  Fidelity 
Mut.  Life  Ass'n  v.  Mettler,  185  U.  S.  308, 
318,  46  L.  Ed.  922. 

Necessity  for  moral  certainty. — "The 
record  does  not  set  forth  the  general 
charge  of  the  court  in  full,  but,  among 
others,  this  instruction  was  given:  'While 
death  may  be  presumed  from  the  absence, 
for  seven  years,  of  one  not  heard  from, 
where  news  from  him,  if  fiving,  would 
probably  have  been  had,  yet  this  period 
of  seven  years  during  which  the  presump- 
tion of  continued  life  runs,  and  at  the 
end  of  which  it  is  presumed  that  life 
ceases,  may  be  shortened  by  proof  of  such 
facts  and  circumstances  connected  with 
the  disappearance  of  the  person  whose 
life  is  the  subject  of  inquiry,  and  circum- 
stances  connected  with   his    habits     and 


customs  of  life,  as,  submitted  to  the  test 
of  reason  and  experience,  would  show  to 
your  satisfaction  by  a  preponderance  of 
the  evidence  that  the  person  was  dead/ 
Defendant  excepted  to  the  giving  of  this 
instruction,  and  requested  the  court  to  in- 
struct that  'the  circumstances  proven  must 
exclude,  to  a  reasonable  and  moral  cer- 
tainty, the  fact  that  such  person  is  still 
living,  and  each  fact  in  the  chain  of  facts 
from  which  the  death  of  the  party  is  to 
be  inferred  must  be  proved  by  competent 
evidence  and  by  the  same  weight  and 
force  of  evidence  as  if  each  one  were  the 
main  fact  in  issue,  and  all  the  facts  proven 
must  be  consistent  with  each  other  and 
consistent  with  the  main  facts  in  issue, 
that  is,  the  death  of  the  party.'  The  court 
did  not  err  in  giving  the  one  and  refusing 
the  other  instruction."  Fidelity  Mut  Life 
Ass'n  V.  Mettler,  185  U.  S.  308,  316,  46  L. 
Ed.  922. 

27.  Time  for  death. — Davie  v.  Briggs, 
97  U.  S.  628,  24  L.  Ed.  1086.  See,  also, 
Scott  V,  McNeal,  154  U.  S.  34,  38  L.  Ed. 
896;  Cunnius  v,  Reading  School  District, 
198  ir.  S.  458,  471,  49  L.  Ed.  1125;  Fidelity 
Mut.  Life  Ass'n  v,  Mettler,  185  U.  S.  308, 
316,  46  L.  Ed.  922. 

"The  general  rule  undoubtedly  is,  that 
*a  person  shown  not  to  have  been  heard 
of  for  seven  years  by  those  (if  any)  who, 
if  he  had  been  alive,  would  naturally  have 
heard  of  him,  is  presumed  to  be  dead,  un- 
less the  circumstances  of  the  case  are  such 
as  to  account  for  his  not  being  heard  of 
without  assuming  his  death.'  Stephen, 
Law  of  Evid.,  c.  14,  art.  99;  1  Greenl.  Evid., 
§  41;  1  Taylor,  Evid.,  §  157,  and  authori- 
ties cited  by  each  author.  But  that  pre- 
sumption is  not  conclusive,  nor  is  it  to  |>e 
rigidly  observed  without  regard  to  ac- 
companying circumstances  which  may 
show  that  death  in  fact  occurred  within 
the  seven  years.  If  it  appears  in  evidence 
that  the  absent  person,  within  the  seven 
years,  encountered  some  specific  peril,  or 
within  that  period  came  within  the  range 
of  some  impending  or  immediate  danger, 
which  might  reasonably  be  expected  to 
destroy  life,  the  court  or  jury  may  infer 
that  life  ceased  before  the  expiration  of 
the  seven  years.  Mr.  Taylor,  m  the  first 
volume  of  his  Treatise  on  the  Law  of  Evi- 
dence (§  157),  says,  that  'although  a  per- 
son who  has  not  been  heard  of  for  seven 
years  is  presumed  to  be  dead,  the  law 
raises  no  presumption  as  to  the  time  of 
his  death;  and,  therefore,  if  any  one  has 
to  establish  the  precise  period  during 
those  seven  years  at  which  such  person 
died,  he  must  do  so  by  evidence,  and  can 
neither  rely,  on  the  one  hand,  on  the  pre- 
sumption of  death,  nor,  on  the  other,  upon 
the    presumption    of    the    continuance    of 
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came  within  the  range  of  some  impending  or  imminent  danger  which  might  rea- 
sonably be  expected  to  destroy  life.^® 

2.  Letters  of  Administration. — ^The  fact  that  a  person  has  been  absent  and 
not  heard  from  for  seven  years  may  create  such  a  presumption  of  his  death  as, 
if  not  overcome  by  other  proof,  is  such  evidence  of  his  death  that  the  probate 
court  may  assume  him  to  be  dead  and  appoint  an  administrator  of  his  es- 
tate.20  In  a  suit  brought  by  the  plaintiff  in  his  individual  character,  and  not  as 
administrator,  to  recover  a  debt  upon  a  contract  between  him  and  the  defend- 
ant, where  the  right  of  action  depends  upon  the  death  of  a  third  person,  letters 
of  administration  upon  the  estate  of  such  person  granted  by  the  proper  probate 
court,  in  a  proceeding  to  which  the  defendant  was  a  stranger,  afford  no  legal 
evidence  of  such  death.^^ 

3.  Suicide  or  Murder. — In  an  action  on  an  insurance  policy,  it  was  held  that 
self-destruction  was  not  to  be  presumed  nor  should  the  jury  presume  from  the 
mere  fact  of  death  that  the  insured  was  murder ed.^^ 

H.  Presumption  of  Survivorship. — The  rule  is  that  there  is  no  presump- 
tion of  survivorship  in  the  case  of  persons  who  perish  by  a  common  disaster, 
in  the  absence  of  proof  tending  to  shqw  the  order  of  dissolution.  The  ques- 
tion of  actual  survivorship  is  regarded  as  unascertainable,  and  descent  and  dis- 
tribution take  the  same  course  as  if  the  deaths  had  been  simultaneous.^^ 

I.  Destruction,  Suppression  or  Fabrication  of  Evidence. — An  un- 
favorable presumption  may  arise  from  absence  of  proof  easily  supplied,^^  or 


life.'  These  views  are  in  harmony  with 
the  settled  law  of  the  English  courts." 
Davie  v,  Briggs,  97  U.  S.  628,  633,  24  L. 
Ed.  1086.  See,  also,  Scott  v,  McNeal,  154 
U.  S.  34,  37,  41,  38  L.  Ed.  896;  Cunnius  v. 
Reading  School  District,  198  U.  S.  458, 
471,  49  L.   Ed.  1125. 

28.  Specific  periL — Davie  v,  Briggs,  97 
U.  S.  628,  24  L,.  Ed.  1086. 

Thus  where  a  person  started  to  Cali- 
fornia through  the  country  of  hostile  ene- 
mies and  was  never  afterwards  heard  of, 
the  court  did  not  presume  that  he  died  at 
the  end  of  seven  years  but  inferred  from 
the  facts  that  he  had  died  at  an  earlier 
date.  Davie  v.  Briggs,  97  U.  S.  628,  24  L. 
Ed,  1086. 

29.  Appointment  of  administrator. — 
Scott  V.  McNeal,  154  U.  S.  34,  49,  50,  38 
L.  Ed.  896.  See  the  title-  EXECUTORS 
AND  ADMINISTRATORS,  vol.  6,  p. 
127. 

30.  Letters  of  administration  as  evi- 
dence of  death. — Mutual  Benefit  Life  Ins. 
Co.  V.  Tisdale,  91  U.  S.  238,  23  L.  Ed.  314. 

31.  Suicide  or  murder. — ^Travellers*  Ins. 
Co.  V.  McConkey,  127  U.  S.  661,  667,  32 
L.  Ed.  308. 

82.  Presumption  of  survivorship.r-~ 
Young  Women's  Christian  Home  v. 
French,  187  U.  S.  401,  410,  47  L.  Ed.  233. 

The  English  case  of  Underwood  v. 
Wing,  19  Beavan  459,  is  cited  in  the  case 
of  Young  Women's  Christian  Home  v, 
French,  187  U.  S.  401,  414,  47  L.  Ed.  233. 
In  the  former  case  a  man,  his  wife  and 
three  children  embarked  for  Australia, 
their  ship  foundered  and  all  on  board  with 
the  exception  of  one  sailor  perished.  Both 
parents  and  the  two  boys  were  washed 
into  the  sea  by  the  same  wave  but  the 
daughter  survived  for  half  an  hour.    The 


courts  agreed  in  the  conclusion  that  at 
common  law  there  could  be  no  presump* 
tion  of  prior  decease  in  the  absence  of 
proof  although  the  evidence  tended  to 
show  that  the  husband  was  in  good  health 
and  an  able  swimmer  while  the  wife  was 
in  delicate  health  and  their  children  of 
tender  a^e. 

33.  Evidence  easily  supplied — "On  the 
question  of  fact,  the  court  are  of  opinion 
that  the  evidence  is  not  sufficient  to  prove 
the  property  American.  The  national 
character  of  the  property  the  claimant 
might  easily  have  established  by  his  corre- 
spondence, and  the  examination  of  wit- 
nesses in  Europe.  No  such  evidence  is 
resorted  to.  The  bill  of  lading  alone  is 
resorted  to,  on  which  it  is  said  to  be 
shipped  on  account  of  a  citizen  of  the 
United  States,  and  consigned-  to  Burn- 
side,  but  the  name  of  the  owner  is  not 
inserted.  Here  again,  the  defect  of  evi- 
dence may  have  been  supplied  by  evi- 
dence who  this  citizen  was,  but  no  such 
evidence  is  adduced.  In  the  examination 
of  the  two  clerks  of  John  Rason  &  Co., 
of  Liverpool,  it  is  simply  stated  that  these 
goods  were  shipped  by  John  Richardson 
of  Liverpool,  but  on  whose  account  they 
do  not  state,  nor  does  it  appear  that  they 
were  examined  to  that  point.  Upon  the 
whole,  we  are  of  opinion  that  the  absence 
of  proof  which  might  so  easily  have  been 
supplied  will  authorize  a  conclusion  that 
the  property  was  not  American."  The 
Aurora,  7  Cranch  382,  388,  3  L.  Ed.  378. 

If,  in  libel  under  the  nonimportation 
act,  any  papers,  which  in  the  course  of 
such  a  transaction  must  have  existed,  are 
not  produced,  or  if  any  others  which  come 
to  light,  do  not  correspond  with  the  mas- 
ter's relation,  and  especially  if  all  the  wit- 
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from  concealment.^*  The  conduct  of  the  party  in  omitting  to  produce  that  evi- 
dence in  elucidation  of  the  subject  matter  in  dispute  which  is  within  his  power, 
and  which  rests  peculiarly  within  his  own  knowledge,  frequently  affords  oc- 
casion for  presumptions  against  him,  since  it  raises  strong  suspicion  that  such 
evidence,   if  adduced,   would  operate,  to   his  prejudice.^^     The  production   of 


nesses  are  in  the  power,  and  many  of 
whom,  in  the  interest  and  under  the  in- 
fluence of  the  party,  are  omitted  to  be  ex- 
amined, when  it  is  impossible  that  they 
should  not  be  intimately  acquainted  with 
the  most  material  circumstances,  and  in* 
stead  of  this,  the  chief  if  not  only  reliance 
of  the  claimant  is  placed  on  the  evidence 
of  the  party,  who,  if  the  allegations  of 
the  libel  be  true,  is  himself  liable  to  a 
very  heavy  penalty;  when  such  a  case  oc- 
curs, a  court  must  be  expected  to  look  at 
the  proofs  before  it,  with  more  than  or- 
dinary suspicion  and  distrust.  In  this 
case,  there  was  an  importation  which 
prima  facie  was  against  law,  and  was  in 
the  same  degree  evidence  of  an  original 
intention  to  import;  the  burden,  then,  of 
showing  the  absence  of  such  an  intention 
was  thrown  upon  and  assumed  by  the 
claimant  The  New  York,  3  Wheat.  59, 
65.  4  L.  Ed.  333. 

Record  evidence  of  title. — United  States 
V.  Teschmaker,  22  How.  392,  405,  16  L. 
Ed.  353. 

Failure  to  produce  books  after  notice. 
— Upon  the  trial  of  a  cause  where  goods 
had  been  seized  upon  suspicion  of  being 
fraudulently  imported,  and  the  United 
States  had  shown  sufficient  ground  for  an 
opinion  of  the  court  that  probable  cause 
existed  for  the  prosecution,  and  notice 
had  been  given  to  the  claimant  to  pro- 
duce his  books  and  accounts  relating  to 
those  goods,  it  was  proper  for  the  court 
to  instruct  the  jury,  that,  if  the  claimant 
had  withheld  the  testimony  of  his  accounts 
and  transactions  with  the  parties  abroad 
from  whom  he  received  the  goods,  they 
were  at  liberty  to  presume  that,  if  pro- 
duced, they  would  have  operated  un- 
favorably to  his  cause.  Clifton  v.  United 
States,  4  How.  242,  11  L.  Ed.  957. 

Order  for  further  proof. — "And  where 
an  order  for  further  proof  is  made,  and 
the  party  disobeys  its  injunctions,  or  neg- 
lects to  complpr  with  them,  courts  of  prize 
are  in  the  habit  of  considering  such  negli- 
gence as  contumacy  leading  to  presump- 
tions fatal  to  his  claim."  La  Nereyda,  8 
Wheat.  108,  170,  5  L.  Ed.  574.  See  the 
title  PRIZE. 

34.  Concealment  of  papers. — "In  the 
first  place,  there  is  a  general  shade  of  sus- 
picion cast  over  the  whole  case  by  the 
fact  that  all  the  material  papers  relating 
to  the  transaction  were  mysteriously  con- 
cealed in"  a  billet  of  wood.  Had  there  been 
nothing  fraudulent  intended,  these  papers 
ought  to  have  been  delivered  along  with 
the  documentary  evidence."  The  Fortuna, 
3  Wheat.  236,  239,  4  L.  Ed.  379.  See,  also. 
The  Pizarro.  2  Wheat.  227,  241,  4  L.  Ed. 
226;  The  Olinde  Rodrigues,  174  U.  S.  510, 


528,  43  L.  Ed.  1065. 

In  court  of  conscience. — In  a  court  of 
conscience  deliberate  concealment  is 
equivalent  to  deliberate  falsehood.  When 
a  living  man  speaks  in  such  a  court  to  en- 
force a  dead  man's  contract  with  himself 
against  parties  who  he  knows  are  ignorant 
of  the  facts,  he  must  be  frank  in  his  state- 
ments, unless  he  is  willing  to  take » the 
risk  of  presumptions  against  him.  Crosby 
V.  Buchanan,  23  Wall.  420,  23  L.  Ed.  138. 

Failure  to  disclose  facts  in  answer. — > 
"But  still  more  important  is  the  absolute 
refusal  of  Vint  to  disclose  the  facts  in  his 
answers  when  directly  called  upon  to  do 
so.  It  is  true  that  he  need  not  make  the 
statements  unless  he  chose.  The  law  un- 
der the  form  of  pleadings  in  this  case  did 
not  compel  him  to  be  more  specific,  but 
it  can  raise  presumptions  against  him  if 
he  is  not.  He  may,  if  he  pleases,  rest  his 
case  upon  the  acknowledgment  of  pay- 
ment expressed  in  his  deeds,  but  if  he 
does  he  must  take  the  chances  of  being 
overcome  by  other  facts  and  circum- 
stances which  repel  the  presumption  aris- 
ing from  such  evidence."  Crosby  v. 
Buchanan,  23  Wall.  420,  456,  23  L.  Ed.  138. 

Evasive  answers. — "Infringement  is  an 
affirmative  allegation  made  by  the  com- 
plainant, and  the  burden  of  proving  it  is 
upon  him,  unless  it  is  admitted  in  the  an- 
swer. Specific  inquiries  were  made  of  the 
respondents  in  this  case,  and  they  did  not 
satisfactorily  answer  those  interrogatories. 
Evasive  answers,  under  such  circum- 
stances, if  not  positively  equivalent  to  ad- 
missions, afford  strong  presumptive  evi- 
dence against  the  respondents."  Agawam 
Co.  V.  Jordan,  7  Wall.  583,  609,  19  L.  Ed. 
177.    See  the  title  PATENTS,  ante,  p.  136. 

35.  Peculiarly  within  party's  knowledge. 
— Starkie's  Evidence,  vol.  1,  p.  54.  Kirby 
V.  Tallmadge,  160  U.  S.  379,  383,  40  L.  Ed. 
463. 

Documents  of  title.— The  Luminary,  8 
Wheat.  407,  409,  5  L.  Ed.  647. 

Failure  to  produce  witnesses. — The  rule 
even  in  criminal  cases  is  that  if  a  party 
has  it  peculiarly  within  his  power  to  pro- 
duce witnesses  whose  testimony  would 
elucidate  the  transaction,  the  fact  that  he 
does  not  do  it  creates  the  presumption 
that  the  testimony,  if  produced,  would  be 
unfavorable.  Graves  v.  United  States,  150 
TT.  S.  118,  121,  37  L.  Ed.  1021.  See,  also. 
The  New  York,  3  Wheat.  59,  65,  4  L.  Ed. 
333;  Runkle  v.  Burnham,  153  U.  S.  216, 
228,  38  L.  Ed.  694.  See  the  title  CRIMI- 
NAL LAW,  vol.  5,  p.  124. 

Failure  of  accused  to  testify^r— As  to 
whether  a  presumption  arises  from  failure 
of  the  accused  to  testify,  see  the  title 
CRIMINAL  LAW,  vol.  5,  p.  131. 
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weaker  evidence,  when  stronger  might  have  been  produced,  lays  the  producer 
open  to  the  suspicion  that  the  stronger  evidence  would  have  been  to  his  preju- 
dice.*^ 

J.  Presnmptions  from  Possession — 1.  Personal  Property. — In  general,  it 
may  be  said  that  possession  of  personal  property  raises  a  presumption  of  owner- 
ship.8'' 

2.  Reai,  Property. — See  the  title  Limitation  of  Actions  and  Adverse  Pos- 
session, vol.  7,  p.  900. 

K.  Presumption  of  Intent. — Every  man  is  presumed  to  intend  the  natural 
and  probable  consequences  of  his  own  act.*® 

L.  Presumption  of  Knowledge  of  Law. — Every  man  is  presumed  to  know 
the  law.8® 

K.  Presumption  from  Usual  Course  of  Business — 1.  In  Generai^. — A 
presumption  may  arise  from  custom,  usage  and  the  usual  course  of  business.*® 


86.    Production   of   weaker   evidence. — 

Runkle  v.  Burnham,  153  U.  S.  216,  225,  38 
L.  Ed.  694;  Clifton  v.  United  States,  4 
How.  242,  11  L.  Ed.  957. 

The  rule  is  that  if  the  weaker  and  less 
satisfactory  evidence  is  given  and  relied 
on  in  support  of  a  fact  when  it  is  ap- 
parent to  the  court  and  jury  that  proof  of 
a  more  direct  and  explicit  character  was 
within  the  power  of  the  party,  the  same 
caution  which  rejects  the  secondary  evi- 
dence will  awaken  distrust  and  suspicion 
of  the  weaker  and  less  satisfactory  and  it 
may  well  be  presumed  if  the  more  perfect 
exposition  had  been  given  it  would  have 
laid  open  deficiencies  and  objections  which 
the  more  obscure  and  uncertain  testi- 
mony was  intended  to  conceal.  2  Evans 
Pothier,  149;  Clifton  v.  United  States,  4 
How.  242,  246,  11  L.  Ed.  957.  See,  gen- 
erally, the  title  BEST  AND  SECOND- 
ARY EVIDENCE,  vol.  3,  p.  214. 

37.  Possession  of  negotiable  instrument. 
— Possession  of  a  negotiable  instrument 
payable  to  bearer  or  indorsed  in  blank  is 
prima  facie  evidence  that  the  holder  is  the 
proper  owner  and  lawful  possessor  of  the 
same;  but  if  the  defendant  prove  that  the 
instrument  was  fraudulent  in  its  inception, 
or  that  it  had  been  lost  or  stolen  before 
he  became  the  holder,  the  burden  of  proof 
is  changed,  and  the  onus  is  cast  upon  the 
plaintiff  to  prove  that  he  gave  value  for 
it  when  he  became  the  holder.  Collins  v. 
Gilbert,  94  U.  S.  753,  24  L.  Ed.  170; 
Lilienthars  Tobacco  v.  United  States,  97 
U.  S.  237,  266,  24  L.  Ed.  901. 

Possession  of  notes  and  mortgage. — 
"The  fact  that  the  notes  and  mortgage  are 
payable  to  the  order  of  Isett  &  Brewster 
and  are  in  their  possession  *  *  *  raises 
the  legal  presumption  that  they  are  their 
own  property.*'  Finley  v.  Isett,  154  U.  S., 
appx..   561,  563,  19   L.   Ed.  273. 

'Ball  of  sale  of  vessel  accompanied  by 
possession. — A  bill  of  sale  of  a  vessel,  ac- 
companied by  possession,  does  not  con- 
stitute a  good  title  in  law;  such  an  instru- 
ment, so  accompanied,  is  prima  facie  evi- 
dence of  right;  but  in  order  to  constitute 
a  full  right,  under  the  bill  of  sale,  the 
transfer  should   be   bona  fide,   and   for  a 


valuable  consideration.  Hozey  v,  Buch- 
anan, 16  Pet.  215,  10  L.  Ed.  941. 

3d.  Natural  and  probable  consequences. 
—Allen  V.  United  States,  164  U.  S.  492, 
496,  41  L,.  Ed.  528. 

"Persons  of  sound  mind  and  discretion 
must  in  general  be  understood  to  intend, 
in  the  ordinary  transactions  of  life,  that 
which  is  the  necessary  and  unavoidable 
consequences  of  their  acts,  as  they  are 
supposed  to  know  what  the  consequences 
of  their  acts  will  be  in  such  transactions. 
Experience  has  shown  the  rule  to  be  a 
sound  one  and  one  safe  to  be  applied  in 
criminal  as  well  as  civil  cases.  Excep- 
tions to  it  undoubtedly  may  arise,  as 
where  the  consequences  likely  to  flow 
from  the  act  are  not  matters  of  common 
knowledge,*  or  where  the  act  or  the  con- 
sequence flowing  from  it  is  attended  by 
circumstances  tending  to  rebut  the  ordi- 
nary probative  force  of  the  act  or  to  ex- 
culpate the  intent  of  the  agent."  Clarion 
Bank  v.  Jones,  21  Wall.  325,  337,  22  L. 
Ed.   542. 

"The  general  legal  proposition  is  true 
that  where  a  person  does  a  positive  act, 
the  consequences  of  which  he  knows  be- 
forehand, that  he  must  be  held  to  intend 
those  consequences.  But  it  cannot  be  in- 
ferred that  a  man  intends,  in  the  sense  of 
desiring,  promoting,  or  procuring  it,  a 
result  of  other  persons'  acts,  when  he 
contributes  nothing  to  their  success  or 
completion,  and  is  under  no  legal  or  moral 
obligation  to  hinder  or  prevent  them." 
Wilson  V.  City  Bank,  17  Wall.  473,  486.  21 
L.   Ed.  723. 

89.  Knowledge  of  law. — United  States 
V.  Budd,  144  U.  S.  154,  163,  36  L.  Ed.  384. 
See,  also,  Banigan  v.  Bard,  134  U.  S.  291, 
295,  33  L.  Ed.  932.  See  the  title  CRIMI- 
NAL LAW,  vol.  5,  p.  67. 

40.  Usual  course  of  business.— 'This 
kind  of  presumption  of  fact,  referable  to 
the  consideration  of  a  jury,  is  well  known 
and  frequently  recognized  in  the  law. 
Such  presumptions  are  founded  upon  the 
experience  of  human  conduct  m  the 
course  of  trade  and  business,  under  the 
promptings  of  interest  or  public  respon- 
sibility.     'Under    this    head,'     says      Mr. 
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2.  The  Postof:Pice. — When  a  letter  is  duly  mailed,  a  presumption  arises  that 
it  is  delivered  in  the  usual  course  of  business ;  and  when  the  usual  course  of  busi- 
ness is  for  an  agent  of  the  party  to  receive  his  mail,  the  presumption  is  that  the 
agent  received  it  rather  than  the  principal.*^    The  presumption  that  a  letter,  put 


Greenleaf,  'may  be  ranked  the  presump- 
tions frequently  made  from  the  regular 
course  of  business  in  a  public  office.  *  *  ♦ 
If  a  letter  is  sent  by  the  post,  it  is  pre- 
sumed, from  the  known  course  in  that  de- 
partment of  the  public  service,  that  it 
reached  its  destination  at  the  regular  time, 
and  was  received  by  the  person  to  whom 
it  was  addressed,  if  living  at  the  place,  and 
usually  receiving  letters  there.'  He  adds: 
The  like  presumption  is  also  drawn  from 
the  usual  course  of  men's  private  offices 
and  business,  where  the  primary  evidence 
of  the  fact  is  wanting/  1  Greenleaf  on 
Evid.,  §  40.  In  support  of  these  proposi- 
tions, the  author  refers  to  many  authori- 
ties, which  seem  to  be  fully  in  point.  The 
same  general  propositions  are  laid  down 
by  Mr.  Taylor,  in  his  Treatise  on  Evi- 
dence, copying,  as  he  usually  does,  the 
language  of  Prof.  Greenleaf.  He  adds 
the  following  illustrations  derived  from 
adjudged  cases  in  England:  'If  letters  or 
notices  properly  directed  to  a  gentleman 
be  left  with  his  servant,  it  is  only  reason- 
able to  presume,  prima  facie,  that  they 
reached  his  hands.  Macgregor  v.  Keily, 
3  Exch.  794.  The  fact,  too,  of  sending  a 
letter  to  a  postoffice  will,  in  general,  be 
regarded  by  a  jury  as  presumptively 
proved,  if  it  be  shown  to  have  been  handed 
to,  or  left  with,  the  clerk  whose  duty  it 
was,  in  the  ordinary  course  of  business,  to 
carry  letters  to  the  post,  and,  if  he  can  de- 
clare that,  although  he  has  no  recollection 
of  the  particular  letter,  he  invariably  took 
to  the  postoffice  all  letters  that  either  were 
delivered  to  him,  or  were  deposited  in  a 
certain  place  for  that  purpose;'  referring 
to  Skillbeck  v.  Garbett,  7  Q.  B.  846; 
Hetherington  v.  Kemp,  4  Camp.  193; 
Ward  V.  Lord  Londesborough,  12  C.  B. 
252;  Spencer  v.  Thompson,  6  Irish  Law 
R.  N.  S.  537,  565.  See  1  Taylor  on  Evid., 
§  148.  We  may  also  refer  to  the  case  of 
Dana  v.  Kemble,  19  Pick.  112,  in  which  it 
was  held.  Chief  Justice  Shaw  delivering 
the  opinion,  that  where  it  was  the  usage 
of  a  hotel  to  deposit  all  letters  left  at  the 
bar  in  an  urn  kept  for  that  purpose, 
whence  they  were  sent  frequently  through- 
out the  day  to  the  rooms  of  the  different 
guests  to  whom  they  were  directed,  it 
will  be  presumed  that  a  letter  addressed 
to  one  of  the  guests  and  left  at  the  bar 
was  received  by  him.  And  in  Barker  v. 
N.  Y.  Central  R.  Co.,  24  N.  Y.  599,  it  was 
held  admissible  to  show  the  regulations  of 
the  corporation  and  the  customs  of  its 
agents,  in  respect  to  giving  notice  to  pas- 
sengers of  the  necessity  of  their  changing 
cars  in  order  to  reach  a  given  station,  to 
corroborate  the  testimony  of  the  con- 
ductor in  that  regard;    the    court  of  ap- 


peals, by  Sutherland,  J.,  remarking:  'This 
evidence  would  tend  to  corroborate  Budd 
upon  the  principle  that  the  business  of  the 
defendant  is  a  sort  of  public  business,  and 
their  employees  a  kind  of  public  officers; 
and  that  the  presumption  is  that  they 
would  perform  their  duties  according  to 
the  regulations  of  the  business.' "  Knicker- 
bocker Life  Ins.  Co.  v.  Pendleton,  115  U. 
S.  339,  345,  29  L.  Ed.  432.  See,  also.  Dun- 
lop  V.  United  States,  165  U.  S.  486,  41  L. 
Ed.   799. 

Delivery  of  papers. — Where  a  question  is 
made  whether  a  certain  paper  or  other 
document  has  reached  the  hands  of  the 
person  for  whom  it  was  intended  proof 
of  a  usage  to  deliver  such  paper  at  the 
house,  or  of  the  duty  of  a  certain  mes- 
senger to  deliver  such  papers,  creates  a 
presumption  that  the  paper  in  question 
was  actually  so  delivered.  Dunlop  v. 
United  States,  165  U.  S.  486,  41  L.  Ed. 
799.  See  the  title  POSTAL  LAWS, 
ante,  p.  550. 

Usage  and  custom  of  bank. — Knicker- 
bocker Life  Ins.  Co.  v.  Pendleton,  115  U. 
S.  339,  340,  29  L.  Ed.  432. 

41.  Letter  duly  mailed. — Schutz  v.  Jor- 
dan, 141  U.  S,  213,  220,  35  L.  Ed.  705; 
Kimberly  v.  Arms,  129  U.  S.  512,  521,  529, 
32  L.  Ed.  764;  Dunlop  v.  United  States, 
165  U.  S.  486,  41  L.  Ed.  799. 

If  a  letter  properly  directed  is  proved 
to  have  been  either  put  into  the  postoffice 
or  delivered  to  the  postman,  it  is  pre- 
sumed, from  the  known  course  of  business 
in  the  postoffice  department,  that  it 
reached  its  destination  at  the  regular 
time,  and  was  received  by  the  person  to 
whom  it  was  addressed.  Rosenthal  v. 
Walker,  111  U.  S.  185,  193,  28  L.  Ed.  395. 

"There  is  no  testimony  as  to  whether 
the  letter  thus  mailed  was  returned  to  the 
sender;  and  no  evidence  of  the  receipt 
of  the  letter,  other  than  that  which  flows 
from  the  fact  of  mailing.  Undoubtedly, 
under  some  circumstances,  this  is  evi- 
dence of  the  receipt.  In  2  Wharton  on 
Evidence,  §  1323,  the  rule  is  thus  stated: 
'The  mailing  a  letter,  properly  addressed 
and  stamped,  to  a  person  known  to 
be  doing  business  in  a  place  where 
there  is  established  a  regular  delivery  of 
letters,  is  proof  of  the  reception  of  the 
letter  by  the  person  to  whom  it  is  ad- 
dressed. Such  proof,  however,  is  open 
to  rebuttal,  and  ultimately  the  question  of 
delivery  will  be  decided  on  all  the  cir- 
cumstances of  the  case.'  In  support  of 
this  proposition  many  authorities  are 
cited,  among  them  the  case  of  Linden- 
berger  v.  Beall,  6  Wheat.  104,  5  L.  Ed. 
216.  In  the  case  of  United  States  v. 
Babcock,  3  Dillon  571,  573,  in  which  the 
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PRESUMPTIONS  AND  BURDEN  OF  PROOF, 


into  the  postoffice  and  properly  addressed,  is  received  by  the  person  to  whom  it  is 
addressed,  is  not  one  of  law  but  of  fact.** 

N.  Presnmption  Fonnded  on  the  Instinct  of  Self-Preservation. — The 
instinct  of  self-preservation  may  give  rise  to  a  presumption.^^ 

0.  Presnmption  That  Things  Are  Rightly  Done — 1.  In  General. — In 
accordance  with  the  maxim,  omnia  presumentur  rite  acta  esse,  there  is  a  pre- 
sumption that  things  are  rightly  done.'**  Persons  are  presumed  to  have  compe- 
tent skill  in  their  respective  occupations.*^  It  will  be  presumed  that  a  person 
acted  in  the  capacity  which  will  give  validity  to  his  acts.*® 

2.  Presumption  That  Persons  Do  Their  Duty — a.  In  General, — Every 
man  is  presumed  to  act  in  obedience  to  his  duty,  until  the  contrary  appears.*" 


question  was  elaborately  discussed  by 
counsel.  Judge  Dillon  stated  the  law  in 
these  words:  'Upon  the  subject  of  the  ad- 
missibility of  letters,  by  one  person  ad- 
dressed to  another,  by  name,  at  his  known 
postoffice  address,  prepaid,  and  actually 
deposited  in  the  postoffice,  we  concur,  both 
of  us,  in  the  conclusion,  adopting  the  lan- 
guage of  Chief  Justice  Bigelow  in  Comm. 
V.  Jeflferies,  7  Allen  548,  563,  that  this  "is 
evidence  tending  to  show  that  they 
reached  their  destination,  and  were  re- 
ceived by  the  persons  to  whom  they  were 
addressed."  *  This  is  not  a  conclusive  pre- 
sumption, and  it  does  not  even  create  a 
legal  presumption  that  such  letters  were 
actually  received;  it  is  evidence  tending, 
if  credited  by  the  jury,  to  show  the  receipt 
of  such  letters; — 'a  fact,*  says  Agnew,  J., 
Tanner  v.  Hughes,  53  Penn.  St.  290,  'in 
connection  with  other  circumstances,  to 
be  referred  to  the  jury,  under  appropriate 
instructions,  as  its  value  will  depend  upon 
all  the  circumstances  of  the  particular 
case.'  See,  also,  Rosenthal  v.  Walker,  111 
U.  S.  185,  28  L.  Ed.  395.  This  presump- 
tion, which  is  not  a  presumption  of  law, 
but  one  of  fact,  is  based  on  the  proposi- 
tion that  the  postoffice  is  a  public  agency 
charged  with  the  duty  of  transmitting 
letters;  and  on  the  assumption  that  what 
ordinarily  results  from  the  transmission 
of  a  letter  through  the  postoffice  prob- 
ably resulted  in  the  given  case.  It  is 
a  probability  resting  on  the  custom  of 
business  and  the  presumption  that  the 
officers  of  the  postal  system  discharged 
their  duty.  But  no  such  presumption 
arises  unless  it  appears  that  the  person 
addressed  resided  in  the  city  or  town  to 
which  the  letter  was  addressed;  and  in 
this  respect  the  observations  heretofore 
made  as  to  the  evidence  that  Harrison,  the 
receiver,  resided  in  St.  Louis,  are  perti- 
nent." Henderson  v.  Carbondale  Coal, 
etc.,  Co.,  140  U.  S.  25,  36,  35  L.  Ed. 
332. 

42.  Presumption  of  fact. — Atherton  v, 
Atherton,  181  U.  S.  155,  171,  45  L.  Ed. 
794;  Rosenthal  v.  Walker,  111  U.  S.  185, 
28  L.  Ed.  395;  Schutz  v.  Jordan,  141  U. 
S.  213,  220,  35  L.  Ed.  705. 

Presumption  from  mailing  letter  not 
conclusive. — While  the  mailing  of  a  letter 
creates  an  inference,  raises  a  presumption 
that  the  party  to  whom  it  was  addressed 


received  it  in  due  course  of  mail,  and  thus 
acquired  knowledge  of  the  matters  therein 
stated,  such  presumption  is  one  of  fact 
and  not  of  law.  It  is  not  conclusive,  but 
subject  to  control  and  limitation  by  other 
facts.  Schutz  V.  Jordan,  141  U.  S.  213, 
220,  35   h.  Ed.  705. 

43.  There  is  a  presumption  that  a  per- 
son killed  at  a  railroad  crossing  stopped, 
looked  and  listened.  The  presumption  is 
founded  on  a  law  of  nature.  Baltimore, 
etc.,  R.  Co.  V.  Landrigan,  191  U.  S.  461, 
474,   48    h.    Ed.   262. 

44.  "The  presumption  to  which  we  are 
asked  to  resort  for  an  answer  to  the 
question  is,  however,  not  peculiar  to  any 
system  of  law.  It  is  found  in  the  law  of 
all  civilized  states,  and  the  phrases  in 
which  the  maxim  is  expressed  are  taken 
from  the  civil  law,  the  basis  of  the  juris- 
prudence of  Spain  as  of  all  other  European 
states,  and  imported  into  the  common  law 
of  England  as  adopted  by  us.  Omnia 
praesumuntur  rite  esse  acta  is  its  familiar 
form,  but  as  said  by  Mr.  Best  (Principles 
of  Evidence,  §§  353,  361):  'The  extent  to 
which  presumptions  will  be  made  in  sup- 
port of  acts  depends  very  much  on  whether 
they  are  favored  or  not  by  law,  and  also 
on  the  nature  of  the  fact  required  to  be 
presumed.'"  Sabariego  v,  Maverick,  124 
U.  S.  261,  291,  31  Iv.  Ed.  430.  See,  also, 
Maricopa,  etc.,  R.  Co.  v,  Arizona  Terri- 
tory, 156  U.  S.  347,  351,  39  L.  Ed.  447; 
Miller  v.  United  States,  11  Wall.  268, 
300,  20  L.  Ed.  135. 

45.  Competent  skill. — Lawrence  v, 
Minturn,  17  How.   100,  112,  15  L.  Ed.  58. 

46.  Where  two  characters  are  united  in 
the  same  person,  it  will  be  presumed  that 
he  acted  in  the  capacity  which  will  give 
validity  to  his  case.  Yeaton  v,  Lynn,  5 
Pet.  224,  229,  8  L.  Ed.  105;  Wall  v,  Bissell. 
125  U.  S.  382,  393,  31  L.  Ed.  772.  See, 
also.  Van  Ness  v.  United  States  Bank,  13 
Pet.  17,  10  L.  Ed.  38. 

47.  Obedience  to  duty.— Ricard  v,  Wil- 
liams, 7  Wheat.  59,  108,  5  L.  Ed.  398; 
Turner  v.  Yates,  16  How.  14,  14  L.  Ed. 
824;  French  v.  Edwards,  21  WalL  147.  22 
L.  Ed.  534.  See,  also,  Beard  v.  Burts,  95 
U.  S.  434,  437,  24  L.   Ed.  485. 

"By  the  general  rules  of  evidence,  pre- 
sumptions are  continually  made,  in  cases 
of  private  persons,  of  acts  even  of  the 
most  solemn  nature,  when  those  acts  are 
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No  man  is  presumed  to  do  wrong  or  violate  the  law.*^    A  presumption  exists 
in  favor  of  the.  acts  of  officers  of  corporations.^^ 


the  natural  result  or  necessary  accompani- 
ment of  other  circumstances.  In  aid  of 
this  salutary  principle,  the  law  itself,  for 
the  purpose  of  strengthening  the  infirmity 
of  evidence,  and  upholding  transactions 
intimately  connected  with  the  public 
peace,  and  the  security  of  private  prop- 
erty, indulges  its  own  presumptions.  It 
presumes  that  every  man,  in  his  private 
and  official  character,  does  his  duty,  until 
the  contrary  is  -proved  (see  Rex  v, 
Hawkins,  10  East.  211;  Powell  v.  Mil- 
bourne,  3  Wils.  355;  Hartwell  v.  Root,  19 
Johns.  345);  it  will  presume  that  all 
things  are  rightly  done,  unless  the  cir- 
cumstances of  the  case  overturn  this  pre- 
sumption, according  to  the  maxim,  omnia 
presumuntur  rite  et  solemnitur  esse  acta, 
donee  probetur  in  contrarium.  Thus,  it 
will  presume  that  a  man,  acting  in  a 
public  office,  has  been  rightly  appointed; 
that  entries  found  in  public  books  have 
been  made  by  the  proper  officer;  that, 
upon  proof  of  title,  matters  collateral  to 
that  title  shall  be  deemed  to  have  been 
done;  as,  for  instance,  if  a  grant,  or 
feoffment  has  been  declared  on,  attorn- 
ment will  be  intended,  and  that  deeds  and 
grants  have  been  accepted,  which  are 
manifestly  for  the  benefit  of  the  party. 
The  books  on  evidence  abound  with  in- 
stances of  this  kind,  and  many  of  them 
will  be  found  collected  in  Mr.  Starkie's 
late  valuable  Treatise  on  Evidence.  (3 
Starkie's  Evid.,  part  iv.,  1234,  1241,  1248, 
and  note  1250,  etc.)"  United  States  Bank 
V.  Dandridge,  12  Wheat.  64,  69,  6  L.  Ed. 
552. 

Payment  presumed. — "Suppose  a  debtor 
should  put  into  the  hands  of  an  agent  a 
sum  of  money  for  the  payment  of  speci- 
fied demands  against  him,  and  the  amount 
limited  to  such  demands,  and  to  be  paid 
in  small  sums,  to  a  numerous  class  of 
creditors  scattered  over  various  and  dis- 
tant parts  of  the  country;  and  it  should 
be  made  to  appear  that  he  had  disbursed 
all  the  money  thus  put  into  his  hands  but 
that  the  vouchers  for  such  payments  had 
been  destroyed  by  fire,  without  any  fault 
of  his;  and  he  could  not  ascertain  the 
names  of  the  creditors  to  whom  payment 
had  been  made;  but  that  no  claim  had 
been  presented  to  his  principal,  by  any 
one  of  the  creditors,  to  whom  payment 
was  to  be  made  by  the  agent,  after  the 
lapse  of  three  years;  and  all  this,  accom- 
panied by  proof,  that  he  had  faithfully 
discharged  the  duties  of  a  like  agency  for 
several,  years,  and  regularly  accounted  for 
his  disbursements;  would  it  not  afford  rea- 
sonable grounds  to  conclude  that  he  had 
disbursed  all  the  moneys  placed  in  his 
hands  by  his  principal,  for  the  purposes 
for  which  he  received  it;  and  protect  him 
against  a  suit  for  any  balance?"  United 
States  V,  Laub,  12  Pet.  1,  9  L.  Ed.  977. 


48.  Doing  wrong  or  violating  the  law. 
—United  States  v,  Budd,  144  U.  S.  154, 
163,  36  L.   Ed.  384. 

Proof  of  dishonesty  and  fraud. — ^Thc 
law  presumes,  in  the  absence  of  evidence 
to  the  contrary,  that  the  business  transac- 
tions of  every  man  are  done  in  good  faith 
and  for  an  honest  purpose;  and  any  one 
who  alleges  that  such  acts  are  done  in  bad 
faith,  or  for  a  dishonest  and  fraudulent 
purpose,  takes  upon  himself  the  business 
of  showing  the  same,  Jones  v.  Simpson, 
116  U.  S.  609,  615,  29  L.  Ed.  742.  See  the 
title  FRAUD  AND  DECEIT,  vol.  6,  p. 
394. 

49.  Officers  of  corporations. — Fleckner 
V.  United  States  Bank,  8  Wheat.  338,  361, 
5  L.  Ed.  631. 

If  a  person  acts  notoriously  as  cashier 
of  a  bank,  and  is  recognized  by  the  direct- 
ors, or  by  the  corporation,  as  an  existing 
officer,  a  regular  appointment  will  be  pre- 
sumed; and  his  acts,  as  cashier,  will  bind 
the  corporation,  although  no  written  proof 
is  or  can  be  adduced  of  his  appointment. 
In  short,  we  think,  that  the  acts  of  arti- 
ficial persons  afford  the  same  presump- 
tions as  the  acts  of  natural  persons.  Each 
aflFords  presumptions,  from  acts  done,  of 
what  must  have  preceded  them,  as  mat- 
ters of  right,  or  matters  of  duty.  United 
States  Bank  v.  Dandridge,  12  Wheat.  64, 
70,  6  L.  Ed.  552.  See,  also,  Knox  County 
V.  Ninth  Nat.  Bank,  147  U.  S.  91,  37  L. 
Ed.  93. 

"In  United  States  Bank  v.  Dandridge, 
12  Wheat.  64,  6  L.  Ed.  552,  the  point  de- 
cided was  that  the  approval  of  a  cashier's 
bond  by  the  board  of  directors  of  a  bank, 
as  required  by  statute,  need  not  appear 
upon  the  records  of  the  board,  but  might 
be  proved  by  presumptive  evidence,  in  the 
same  manner  as  similar  facts  might  be 
proved  in  the  case  of  private  persons,  not 
acting  as  a  corporation  or  as  the  agents 
of  a  corporation.  The  general  doctrine 
was  affirmed  that  the  presumptions  which, 
by  the  general  rules  of  evidence,  *are  con- 
tinually made,  in  cases  of  private  persons, 
of  acts  even  of  the  most  solemn  nature, 
when  those  are  the  natural  result  or 
necessary  accompaniment  of  other  cir- 
cumstances,' are  equally  applicable  to  cor- 
porations; and  it  was  said:  'Persons, 
acting  publicly  as  officers  of  the  corpora- 
tion, are  to  be  presumed  rightfully  in  of- 
fice; acts  done  by  the  corporation,  which 
presuppose  the  existence  of  other  acts  to 
make  them  legally  operative,  are  presump- 
tive proofs  of  the  latter.  Grants  and  pro- 
ceedings beneficial  to  the  corporation  are 
presumed  to  be  accepted;  and  slight  acts 
on  their  part,  which  can  be  reasonably 
accounted  for  only  upon  the  supposition 
of  such  acceptance,  are  admitted  as  pre- 
sumptions of  the  fact.  If  officers  of  the 
corporation     openly     exercise     a    power 
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b.  Public  Officers. — In  general,  it  may  be  said  there  is  a  presumption  in 
favor  of  the  validity  of  acts  of  public  officers.*^^  Acts  done,  which  presuppose 
the  existence  of  other  acts,  to  make  them  legally  operative,  are  presumptive 
proofs  of  the  latter.^ ^ 

3,  Regularity  and  Validity  of  Judicial  Proceedings — a.  In  General. — 
In  general  it  may  be  said  presumptions  are  raised  in  favor  of  the  regularity  and 
validity  of  judicial  proceedings.'* 

b.  Jurisdiction, — See  the  title  Jurisdiction,  vol.  7,  p.  738. 


which  presupposes  a  delegated  authority 
for  the  purpose,  and  other  corporate  acts 
show  that  the  corporation  must  have  con- 
templated the  legal  existence  of  such  au- 
thority, the  acts  of  such  officers  will  be 
deemed  rightful,  and  the  delegated  au- 
thority will  be  presumed/"  Pittsburgh, 
etc.,  R.  Co.  V.  Keokuk,  etc.,  Bridge  Co., 
131  U.  S.  371,  382,  33  L.  Ed.  157.  See, 
also,  Knox  County  v.  Ninth  Nat.  Bank, 
147  U.  S.  91,  37  L.  Ed.  93. 

"Touching  that  liability,  we  have  to  say 
that  since  the  mining  company  had  power, 
under  its  charter,  to  raise  money  in  that 
mode,  for  use  in  its  corporate  business, 
and  since  an  indebtedness  thus  created 
would,  in  the  usual  course  of  business,  be 
evidenced  by  the  checks  of  its  president 
and  secretary,  the  presumption  should  be 
indulged,  not  only  that  those  officers,  in 
making  an  overdraft,  did  not  exceed  their 
authority,  but  that  the  moneys  thus  ob- 
tained were  paid  over  to  or  received  by 
the  company.  But  that  is  a  mere  pre- 
sumption arising  from  the  conduct  of  the 
parties,  as  well  as  from  the  general  mode 
m  which  corporations  organized  for  profit 
conduct  their  business.  That  presump- 
tion, if  not,  under  the  special  circum- 
stances of  this  case,  conclusive,  might 
have  been  overthrown  by  affirmative  proof 
of  want  of  authority,  express  or  implied, 
in  the  president  and  secretary  of  the  min- 
ing company  to  make  overdraft  checks, 
and  by  proof  that  the  company  did  not 
receive  the  money  paid  thereon  by  the 
bank.  There  is,  however,  no  such  proof 
in  this  case."  Mining  Co.  v.  Anglo-Cali- 
fornia Bank,  104  U.  S.  192,  195,  26  L.  Ed. 
707.  See  the  title  OFFICERS  AND 
AGENTS  OF  PRIVATE  CORPORA- 
TIONS, vol.  8,  p.  957. 

50.  Pliblic  officers. — Lapeyre  v.  United 
States,  17  Wall.  191,  200,  21  L.  Ed.  606; 
Swaim  V.  United  States,  166  U.  S.  553,  560, 
41  L.  Ed.  823;  Weyauwega  v.  Ayling,  99 
U.  S.  112,  119,  25  L.  Ed.  470;  Butler  v. 
Maples,  9  Wall.  766,  19  L.  Ed.  822;  Hayes 
V.  United  States,  170  U.  S.  637,  646,  42  L. 
Ed.  1174;  Quinlan  v.  Green  County,  205 
U.  S.  410,  422,  51  L.  Ed.  860.  See,  also, 
Gait  V.  Galloway,  4  Pet.  332,  343,  7  L. 
Ed.  876. 

61.  Acts  presupposing  existence  of  other 
acts.— McNitt  v.  Turner,  16  Wall.  352,  363, 
21  L.  Ed.  341 ;  United  States  Bank  v.  Dan- 
dridge,  12  Wheat.  64,  70,  6  L.  Ed.  552; 
Cornett  v.  Williams,  20  Wall.  226,  22  L. 
Ed.  254;  Sabariego  v,  Maverick,  124  U. 
S.  261,  284,  31  L.  Ed.  430;  Knox  County  v. 


Ninth  Nat.  Bank,  147  U.  S.  91,  97,  37  L. 
Ed.  93;  Nofire  v.  United  States,  164  U. 
S.  657,  660,  41  L.  Ed.  588.  See  the  title 
PUBLIC  OFFICERS.' 

52.  Regularity  and  validity.— The  acts  of 
the  court  must,  in  the  first  instance,  be 
presumed  to  be  regular,  and  in  con- 
formity with  settled  usage;  and  are  con- 
clusive until  reversed  by  a  competent  au- 
thority. Williams  v.  United  States,  1 
How.  290,  11  L.  Ed.  135.  See,  also.  Miller 
V.  United  States,  11  Wall  268,  300,  20  L- 
Ed.  135;  Dallas  County  v.  McKenzie,  110 
U.  S.  686,  28  L.  Ed.  285;  Wilkes  v.  Dins- 
man,  7  How.  89,  12  L.  Ed.  618;  Townsend 
V.  Jemison,  7  How.  706,  720,  12  L.  Ed. 
880. 

"That  in  every  instance  in  which  a 
tribunal  has  decided  upon  a  matter  within 
its  regular  jurisdiction,  its  decision  must 
be  presumed  proper,  and  is  binding  until 
it  shall  be  regularly  reversed  by  a  su- 
perior authority,  and  cannot  be  affected, 
nor  the  rights  of  persons  dependent  upon 
it  be  impaired,  by  any  collateral  proceed- 
ing, *  *  *  has  been  too  long  settled  to 
admit  of  doubt  at  this  day,  and  has  been 
repeatedly  and  expressly  recognized  in 
this  court,  as  in  the  cases  of  Thompson  v. 
Tolmie,  2  Pet.  157,  7  L.  Ed.  381;  United 
States  V.  Arredondo,  6  Pet  691,  720,  8  L. 
Ed.  547;  Voorhees  v.  United  States  Bank, 
10  Pet.  449,  473,  9  L.  Ed.  490,  and  Phila- 
delphia, etc.,  R.  Co.  V.  Stimpson,  14  Pet. 
448,  458,  10  L.  Ed.  535."  Cocke  v.  Halscy, 
16  Pet.  71,  87,  10  L.  Ed.  891. 

"There  is  no  principle  of  law  better 
settled  than  that  every  act  of  a  court  of 
competent  jurisdiction  shall  be  presumed 
to  have  been  rightly  done  till  the  con- 
trary appears;  and  this  rule  applies  as 
well  to  every  judgment  or  decree  ren- 
dered, in  the  various  stages  of  their  pro- 
ceedings, from  the  initiation  to  their  com- 
pletion, as  to  their  adjudication  that  the 
plaintiff  has  a  right  of  action.  Every  mat- 
ter adjudicated  becomes  a  part  of  their 
record  which,  thenceforth,  proves  itself 
without  referring  to  the  evidence  on 
which  it  has  been  adjudged."  Voorhees 
V.  United  States  Bank,  10  Pet.  449,  9  L,. 
Ed,   490. 

"Ordinarily,  indeed,  a  court  before  en- 
tering a  consent  decree  will  inquire 
whether  the  terms  of  it  are  for  the  in- 
terest of  the  infants.  It  ought  in  all  such 
cases  to  make  the  inquiry,  and  because 
it  is  its  duty  so  to  do,  it  will  be  pre- 
sumed, in  the  absence  of  any  showing  to 
the   contrary,   that  it   has   performed   its 
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c.  Presumption  on  Appeal. — See  the  title  Appeal,  and  Error,  vol.  2,  p.  320, 
et  seq. 

d.  Persons  Exercising  Judicial  or  Discretionary  Authority. — ^As  to  regularity 
and  validity  of  acts  and  decisions  of  commissioners  of  patents,  see  the  title 
Patents;  of  railroad  commissioners,  see  the  title  Carriers,  vol.  3,  pp.  636,  637; 
of  county  commissioners,  see  the  title  Counties,  vol.  4,  p.  82S.  And  see,  gener- 
ally, the  titles  Pubuc  Lands  ;  Pubuc  Officers  ;  etc. 

n.  Burden  of  Proof. 

A.  The  General  Rule. — The  general  rule  is  that  the  burden  of  proof  in 
civil  cases  lies  on  the  party  who  substantially  asserts  the  affirmative  of  the  issue.*^* 
There  are,  however,  certain  exceptions  to  this  general  rule.'^*  Generally,  the 
burden  is  on  the  plaintiff.**     The  burden,  which  is  simply  to  meet  the  prima 


duty."  Thompson  v.  Maxwell  Land 
Grant,  etc.,  Co.,  168  U.  S.  451,  463,  42  U 
Ed.  539. 

The  court  of  admiralty  must  be  pre- 
sumed to  have  done  its  duty,  and  to  have 
been  in  possession  of  the  things  in  con- 
test, if  its  duty  required  that  possession. 
The  proceedings  furnish  reasons  for  con- 
sidering this  as  the  fact.  Jennings  v,  Car- 
son, 4  Cranch  2,  24,  2  L.  Ed.  531. 

Where  a  court  having  jurisdiction  of  the 
case  and  of  the  parties  enters  a  judgment, 
there  is  a  presumption  that  all  the  facts 
necessary  to  warrant  the  judgment  have 
been  found,  if  they  are  sufficiently 
averred  in  the  pleadings.  Miller  v.  United 
States,  11  Wall.  268,  20  L.  Ed.  135. 

Pendency  of  action. — And,  moreover, 
the  fact  which  was  to  be  proved  being 
merely  the  pendency  of  an  action,  proof 
that  the  entry  was  made  on  the  docket 
by  the  proper  officer,  was  proof  that  the 
action  was  pending,  until  the  other  party 
could  show  its  termination.  Philadelphia, 
etc.,  R.  Co.  V.  Howard,  13  How.  307,  308, 
14  L.   Ed.   157. 

Presumption  in  favor  of  master's  re- 
port.— "As  the  case  was  referred  by  the 
court  to  a  master  to  report,  not  the  evi- 
dence merely,  but  the  facts  of  the  case, 
and  his  conclusions  of  law  thereon,  we 
think  that  his  finding,  so  far  as  it  involves 
questions  of  fact,  is  attended  by  a  pre- 
sumption of  correctness  similar  to  that 
in  the  case  of  a  finding  by  a  referee,  the 
special  verdict  of  a  jury,  the  findings  of  a 
circuit  court  in  a  case  tried  by  the  court 
under  Rev.  Stat,  §  649,  or  in  an  admiralty 
cause  appealed  to  this  court."  Davis  v. 
Schwartz,  155  U.  S.  631,  636,  39  L.  Ed. 
289. 

Detention  of  lunatic. — "It  cannot  be 
presumed,  in  the  absence  of  all  proof  or 
allegation  to  that  effect,  that  the  sheriff 
in  the  discharge  of  this  duty,  after  serving 
the  writ  upon  the  alleged  lunatic,  exerted 
his  power  of  detention  for  the  purpose 
of  preventing  her  attendance  at  the  hear- 
ing, or  of  restraining  her  from  availing 
herself  of  any  and  every  opportunity  to 
defend  which  she  might  desire  to  resort 
to,  or  which  she  was  capable  of  exerting." 
Simon  v.  Craft,  182  U.  S.  427,  436,  45  L. 
Ed.  1165.    See  the  titles  INSANITY,  vol. 


6,  p.  1072;  SHERIFFS  AND  CON- 
STABLES. 

Qualification  of  magistrate. — A  magis- 
trate, who  is  found  acting  as  such,  must 
be  presumed  to  have  taken  the  requisite 
oaths.  Ex  parte  Bollman,  4  Cranch  75, 
2  L.  Ed.  554.  See  the  title  JUSTICES 
OF  THE  PEACE,  vol.  7,  p.  780. 

53.  Burden  of  proof. — Lilienthal's  To- 
bacco V.  United  States,  97  U.  S.  237,  266, 
24  L.  Ed.  901;  Maxwell  Land  Grant  Co. 
V.  Dawson,  151  U.  S.  586,  604,  38  L.  Ed. 
279;  The  Sally  Magee,  3  Wall.  451,  18  L. 
Ed.  197;  Simon  ton  v.  Winter,  5  Pet.  141, 
8  L.  Ed.  75.  See,  also,  Agawan  Co.  v. 
Jordan,  7  Wall.  583,  597,  19  L.  Ed.  177; 
Hawkins  v.  Barney,  5  Pet.  457,  8  L.  Ed. 
190;  Clarke  v,  Courtney,  5  Pet.  319,  8  L. 
Ed.  140;  The  Amistad,  15  Pet.  518,  593, 
10  L.  Ed.  826. 

Party  setting  up  title. — ^The  party  who 
sets  up  a  title  must  furnish  the  evidence 
necessary  to  support  it;  if  the  validity  of 
a  deed  depend  on  an  act  in  pais,  the  party 
claiming  under  it  is  as  much  bound  to 
prove  the  performance  of  the  act,  as  he 
would  be  bound  to  prove  any  matter  of 
record  on  which  the  validity  of  the  deed 
might  depend.  Williams  v.  Peyton,  4 
Wheat.  77,  4  L.  Ed.  518. 

Under  the  9th  article  of  the  treaty  of 
1794,  between  the  United  States  and  Great 
Britain,  by  which  it  is  provided  that 
British  subjects,  holding  lands  in  the 
United  States,  and  their  heirs,  so  far  as 
respects  those  lands,  and  the  remedies  in- 
cident thereto,  should  be  considered  as 
aliens,  the  parties  must  show  that  the 
title  to  the  land  for  which  the  suit  was 
commenced  was  in  them,  or  their  ances- 
tors, at  the  time  the  treaty  was  made. 
Harden  v.  Fisher,  1  Wheat.  300,  4  L. 
Ed.  96. 

"Whoever  sets  up  a  title  under  a  con- 
demnation is  bound  to  show  that  the  court 
had  jurisdiction  of  the  cause;  and  that 
the  sentence  has  been  rightly  pronounced, 
upon  the  application  of  parties  competent 
to  ask  it."  La  Nereyda,  8  Wheat.  108, 
168,   5  h.  Ed.  574. 

64.  Exceptions  to  rule. — Maxwell  Land 
Grant  Co.  v,  Dawson,  151  U.  S.  586,  604, 
38  L.  Ed.  279. 

56.    Burden   on    plaintiff. — Gumaer     v. 
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facie  case  of  the  government,  must  not  be  confounded  with  the  preponderance  of 
evidence,  the  establishment  of  which  usually  rests  upon  the  plaintiff**®  or  com- 
plainant.**^ In  criminal  proceedings,  the  onus  probandi  rests  upon  the  prose- 
cutor, unless  a  different  provision  is  expressly  made  by  statu te.^® 

B.  When  Party  Claims  Exceptional  Bight  Given  by  Statute. — When 
a  party  claims  a  peculiar  right  given  by  a  statute,  a  right  not  common  to  all, 
and  which  is  given  only  when  a  prescribed  state  of  facts  shall  exist,  it  is  incum- 
bent upon  him  to  show  that  such  a  right  existed  and  by  proof  to  bring  himself 
within  the  exception.**® 

0.  Where  Party  Has  Peculiar  Knowledge  or  Information. — ^In  many 
cases  the  burden  of  proof  is  on  the  party  within  whose  peculiar  knowledge  and 
means  of  information  the  fact  lies.  But  the  rule  is  far  from  being  universal,  and 
has  many  qualifications  upon  its  application.®^ 

D.    Proving  a  Negative. — It  may  be  necessary  to  prove  a  negative.®^ 


Colorado  Oil  Co.,  152  U.  S.  88,  93,  38  L. 
Ed.  365;  United  States  v.  Denver,  etc.,  R. 
Co.,  191  U.  S.  84,  48  L.  Ed.  106;  Phila- 
delphia, etc.,  R.  Co.  V.  Howard,  13  How. 
307,  308,  14  L.  Ed.  157;  Moffat  v.  United 
States,  112  U.  S.  24,  30,  28  L.  Ed.  623. 

The  general  rule  being,  that  the  burden 
of  proof  is  on  the  plaintiff  and  the  court 
is  unable  to  reconcile  the  conflicting  state- 
ments of  the  witnesses,  and  thus  the 
principle  matters  upon  which  plaintiff's 
rights  depend  are  left  in  doubt  and  un- 
certainty, which  is  not  relieved  by  the 
documentary  evidence  of  the  case,  the 
plaintiff  must  fail.  Gumaer  v.  Colorado 
Oil  Co.,  152  U.  S.  88,  93,  38  L.  Ed.  365. 
See,  also.  United  States  v.  Deliver,  etc., 
R.  Co.,  191  U.  S.  84,  48  L.  Ed.  106; 
Nicholls  V.  Webb,  8  Wheat.  326,  329,  5 
L.   Ed.  628. 

56.  Burden  to  me«t  prima  facie  case. — 
United  States  v.  Denver,  etc.,  R.  Co.,  191 
U.  S.  84,  48  L.  Ed.  106. 

57.  No  relief  can  be  given  by  a  court 
of  equity,  unless  the  complainant,  by  his 
allegations  and  proof,  has  shown  that  he 
is  entitled  to  relief.  Knox  v.  Smith,  4 
How.  298,  11  L.  Ed.  983.  See,  also, 
Hewitt  V.  Campbell.  109  U.  S.  103,  27  L. 
Ed.  871;  Mellon  v.  Delaware,  etc.,  R.  Co., 
154  U.  S.  673.  26  L.  Ed.  929.  See  the  title 
EQUITY,  vol.  5,  p.  883. 

58.  Burden  of  prosecutor. — United 
States  V.  Gooding,  12  Wheat.  460,  6  L. 
Ed.  693. 

"The  evidence  upon  which  a  jury  is 
justified  in  returning  a  verdict  of  guilty 
must  be  sufficient  to  produce  a  conviction 
of  guilt,  to  the  exclusion  of  all  reasonable 
doubt.  Attempts  to  explain  the  term 
'reasonable  doubt*  do  not  usually  result 
in  rnaking  it  any  clearer  to  the  minds  of 
the  jury.  The  language  used  in  this  case, 
however,  was  certainly  very  favorable  to 
the  accused,  and  is  sustained  by  respect- 
able authority."  Miles  v.  United  States, 
103  U.  S.  304,  312,  26  L.  Ed.   481. 

"For  the  general  rule  of  our  jurispru- 
dence is  that  the  party  accused  need  not 
establish  his  innocence;  but  it  is  for  the 
government  itself  to  prove  his  guilt,  be- 
fore it  is  entitled  to  a  verdict  of  convic- 


tion." United  States  v.  Gooding,  12 
Wheat.  460,  471,  6  L.  Ed.  693.  See  ante. 
"Presumption   of  Innocence,"   I,   F,   2. 

59.  Exceptional  right.— The  Edith,  94 
U.  S.  518,  522,  24  L.  Ed.  167. 

60.  Peculiar  knowledge  or  information. 
— Greenleaf  v.  Birth,  6  Pet.  302,  312,  8  L. 
Ed.  406. 

61.  Proving  a  negative.— "It  is  a  gen- 
eral rule  of  evidence,  noticed  by  the  ele- 
mentary writers  upon  that  subject,  1 
Greenl.  Ev.,  §  79,  /that  where  the  subject 
matter  of  a  negative  averment  lies  pecul- 
iarly within  the  knowledge  of  the  other 
oarty,  the  averment  is  taken  as  true,  un- 
less disproved  by  that  party.'  When  a 
negative  is  averred  in  pleading,  or  plain- 
tiff's case  depends  upon  the  establishment 
of  a  negative,  and  the  means  of  proving 
the  fact  are  equally  within  the  control  of 
each  party,  then  the  burden  of  proof  is 
upon  the  party  averring  the  negative;  but 
when  the  opposite  party  must,  from  the 
nature  of  the  case,  himself  be  in  posses- 
sion of  full  and  plenary  proof  to  disprove 
the  negative  averment,  and  the  other 
party  is  not  in  possession  of  such  proof, 
then  it  is  manifestly  just  and  reasonable 
that  the  party  which  is  in  possession  of 
the  proof  should  be  required  to  adduce  it; 
or,  upon  his  failure  to  do  so,  we  must 
presume  it  does  not  exist,  which  of  itself 
establishes  a  negative."  United  States  v. 
Denver,  etc.,  R.  Co.,  191  U.  S.  84,  92,  48 
L.  Ed.  106. 

"Familiar  instances  of  this  are  where 
persons  are  prosecuted  for  doing  a  busi- 
ness, such,  for  instance,  as  selling  liquor 
without  a  license.  It  might  be  extremely 
difficult  for  the  prosecution  in  this  class 
of  cases  to  show  that  the  defendant  had 
not  the  license  required,  whereas  the  latter 
may  prove  it  without  the  slightest  diffi- 
culty. In  such  cases  the  law  casts  upon 
the  defendant  not  only  the  burden  of  pro- 
ducing his  license,  but  of  showing  that  it 
was  broad  enough  to  authorize  the  acts 
complained  of."  United  States  v.  Denver, 
etc.,  R.  Co.,  191  U.  S.  84,  92,  48  Ir.  Ed. 
108. 

"Mr.  Roscoe  says:  'When  the  issue  in- 
volves the  charge  of  culpable  omission,  it 


Digitized  by 


Google 


PRESUMPTIONS  AND  BURDEN  OF  PROOF. 


637 


E.  Shifting  of  the  Burden — 1.  In  Civii,  Cases. — In  civil  cases  the  burden 
may  shift  during  the  trial®* 

2.  Whjsre  Statutes  Imposing  Penalties  and  Forfeitures  Are  Vio- 
IkATEd.*^ — It  seems  that  under  statutes  imposing  penalties  and  forfeitures,  the 
burden  of  proof  may  shift  to  the  defendant.®* 


is  incumbent  on  the  party  making  the 
charge  to  prove  it,  ahhough  he  must  prove 
a  negative,  for  the  other  party  shall  be 
presumed  to  be  innocent  until  proved  to 
be  guilty.'  Roscoe,  Evid.  62,  cited  15 
Pick.  317,  where  the  issue  was  upon  the 
materiality  of  a  fact  not  communicated  to 
the  underwriter."  Arthur  v.  Unkart,  96 
U.  S.  118,  122,  24  L.  Ed.  768. 

"Mr.  Greenleaf  (Greenl.  Evid.,  §  80) 
thus  lays  down  the  rule:  'So  where  the 
negative  allegation  involves  a  criminal 
neglect  of  duty,  official  or  otherwise,  or 
fraud,  or  the  wrongful  violation  of  actual 
lawful  possession  of  property,  the  party 
making  the  allegation  must  prove  it;  for 
in  these  cases  the  presumption  of  law. 
which  is  always  in  favor  of  innocence  and 
quiet  possession,  is  in  favor  of  the  party 
charged;'  and  many  instances  are  cited." 
Arthur  v.  Unkart,  96  U.  S.  118,  123,  24 
L.  Ed.  768. 

"It  is,  indeed,  sometimes  said  that  a  neg- 
ative is  incapable  of  proof,  but  this  is  not 
a  maxim  of  the  law.  In  the  language  of 
an  eminent  text  writer:  'When  the  nega- 
tive ceases  to  be  a  simple  one — ^when  it  is 
qualified  by  time,  place,  or  circumstance 
— much  of  this  objection  is  removed;  and 
proof  of  a  negative  may  very  reasonably 
be  required  when  the  qualifying  circum- 
stances are  the  direct  matter  in  issue,  or 
the  affirmative  is  either  probable  in  itself, 
or  supported  by  a  presumption,  or  pecul- 
iar means  of  proof  are  in  the  hands  of 
the  party  asserting  the  negative.'  Best  on 
the  Law  of  Evidence,  Am.  Ed.,  Boston, 
1883,  §  270.  So,  also,  Ibid.,  §  273:  *When 
a  presumption  is  in  favor  of  the  party 
who  asserts  the  negative  it  only  affords 
an  additional  reason  for  casting  the  bur- 
den of  proof  on  his  adversary;  it  is  when 
a  presumption  is  in  favor  of  the  party 
who  asserts  the  affirmative  that  its  effect 
becomes  visible,  as  the  opposite  side  is 
then  bound  to  prove  his  negative.'  Also, 
Ibid.,  §  276:  "This  appears  from  the  case 
of  Doe  d.  Bridger  v.  Whitehead,  8  A.  & 
E.  571,  which  was  an  ejectment  by  a  land- 
lord against  a  tenant  on  an  alleged  for- 
feiture by  breach  of  a  covenant  in  his 
lease  to  insure  against  fire  in  some  office 
in  or  near  London,  in  which  it  was  con- 
tended that  it  lay  on'  the  defendant  to 
show  that  he  had  insured,  that  being  a 
fact  within  his  peculiar  knowledge.  The 
argument  ab  inconvenienti  was  strongly 
urpjed,  viz.,  that  the  plaintiff  could  not 
brmg  persons  from  every  insurance  office 
in  or  near  London  to  show  that  no  such 
insurance  had  been  effected  by  the  de- 
fendant, and  R.  v.  Turner  (5  M.  &  S. 
206),   The    Apothecaries'    Co.   v.    Bentley 


(Ryan  &  Moody,  159),  and  some  other 
cases  of  that  class,  were  cited.  But  Lord 
Denman,  C.  J.,  in  delivering  judgment, 
said:  "I  do  not  dispute  the  cases  on  the 
game  laws  which  have  been  cited;  but 
there  the  defendant  is  in  the  first  instance 
shown  to  have  done  an  act  which  was  un- 
lawful unless  he  was  qualified,  and  then 
the  proof  of  qualification  is  thrown  upon 
the  defendant.  Here  the  plaintiff  relies 
on  something  done  or  permitted  by  the 
lessee,  and  takes  upon  himself  the  burden 
of  proving  that  fact.  The  proof  may  be 
difficult  where  the  matter  is  peculiarly 
within  the  defendant's  knowledge,  but  that 
does  not  vary  the  rule  of  law."  And  in 
the  same  case  Littledale,  J.,  said:  "In 
the  cases  cited  as  to  game,  the  defendant 
had  to  bring  himself  within  the  protection 
of  the  statutes;  and  a  like  observation  ap- 
plies to  The  Apothecaries'  Co.  v,  Bentley. 
But  here,  where  a  landlord  brings  an  ac- 
tion to  defeat  the  estate  granted  to  the 
lessee,  the  onus  of  proof  ought  to  lie  on 
the  plaintiff."  And  this  ruling  has  been 
upheld  by  subsequent  cases.  Toleman  v. 
Portbury,  L.  R.  5  Q.  B.  288;  Wedgwood 
V.  Hart,  2  Jurist,  N.  S.  288;  Price  v.  Wor- 
wood,  4  H.  &  N.  512.'"  Colorado  Coal, 
etc.,  Co.  V.  United  States,  123  U.  S.  307, 
317,  31  L.  Ed,  182.  See,  also.  United 
States  V,  American  Bell  Tel.  Co.,  167  U. 
S.   224,  242,  42  L.   Ed.   144. 

68.  In  civil  cases. — Lilienthal's  Tobacco 
V.  United  States,  97  U.  S.  237,  266,  24  L. 
Ed.  901. 

As  a  cause  for  reversing  a  judgment  it 
was  shown  by  the  defendant's  affidavit 
that  the  debt  had  been  proved  before  the 
justice  by  the  plaintiffs  oath  alone.  It 
was  objected  that  the  exception  to  the 
judgment  could  not  be  supported  by  the 
mere  showing  of  the  defendant's  affidavit. 
In  the  opinion  it  was  said,  with  respect 
to  the  mode  of  establishing  the  exception 
to  the  judgment,  the  affidavit  of  the  de- 
fendant, though  not  conclusive,  must,  at 
least,  be  deemed  sufficient  for  throwing 
the  onus  probandi,  if  other  evidence  was 
produced,  upon  his  adversary.  Vansciver 
V.  Bolton,  2  Dall.  114.  1  L.  Ed.  312. 

68.  See  the  title  EVIDENCE,  vol.  5,  p. 
1044.  See,  also,  the  title  CRIMINAL 
LAW,  vol.  5,  p.  67, 

64.  Where  the  onus  probandi  is  thrown 
on  the  claimant,  in  an  instance  of  revenue 
cause,  by  a  prima  facie  case,  made  out  on 
the  part  of  the  prosecutor,  and  the  claim- 
ant fails  to  explain  the  difficulties  of  the 
case,  by  the  production  of  papers  and 
other  evidence,  which  must  be  in  his  pos- 
session, or  under  his  control,  condemna- 
tion  follows,   from   the  defects   of   testi- 
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3.  In  Criminal  Cases. — In  criminal  cases  the  true  rule  is  that  the  burden  of 
proof  never  shifts ;  that  in  all  cases,  before  conviction  can  be  had,  the  jury  must 
be  satisfied  from  the  evidence,  beyond  a  reasonable  doubt,  of  the  affirmative  of 
the  issue  presented  in  the  accusation  that  the  defendant  is  guilty  in  the  manner 
and  form  as  charged  in  the  indictment.®*  When,  however,  a  prima  facie  case 
has  been  made  out,  the  necessity  of  adducing  evidence  in  rebuttal  then  devolves 
on  the  accused.^® 

F.  Refusal  to  Charge  as  to  Burden  of  Proof. — A  court  having  fairly 
submitted  to  a  jury  the  evidence  in  a  case,  and  charged  as  favorably  to  a  party  as 
he  could  properly  have  asked,  may,  in  the  exercise  of  its  discretion,  refuse  a 
request  by  that  party  to  charge  as  to  which  side  the  burden  of  proof  belongs.®^ 


PRESUMPTIVB  NOTICE.— See  note  1. 


mony  on  the  part  of  the  claimant.  The 
Luminary,  8  Wheat.  407,  5  L.  Ed.  647. 

Under  the  revenue  law  governing  im- 
portations of  sugar,  if  the  sugar  were  en- 
tered by  a  false  denomination,  then  they 
are  subject  to  forfeiture,  unless  the  party 
can  bring  himself  within  the  exceptions 
of  the  proviso  of  the  84th  section.  And 
here  the  onus  probandi  rests  on  him  to 
extract  the  case  from  the  penal  conse- 
quences of  an  infraction  of  the  law.  Bar- 
low V.  United  States,  7  Pet.  404,  410,  8  L. 
Ed.  728.  See  the  title  REVENUE 
LAWS. 

Sale  of  liquor  to  Indians. — Where  an  in- 
formation was  filed  by  the  United  States 
against  sundry  goods  and  merchandise, 
seized  as  forfeited  under  the  provisions 
of  the  acts  of  congress  of  March  30,  1802, 
ch.  273,  and  the  6th  of  May,  1822,  ch.  58, 
for  regulating  trade  and  intercourse  with 
Indian  tribes,  it  was  said:  "The  second 
bill  states,  that  upon  the  motion  of  the 
district  attorney,  the  court  instructed  the 
jury  that  if  they  should  believe,  from  the 
evidence,  that  Wallace,  as  an  Indian 
trader,  did  carry  ardent  spirits  into  the 
Indian  country,  and  that  the  same  were 
found    therein,   among   any  part    of     his 

foods,  it  is  prima  facie  evidence  of  his 
aving  violated  the  acts  of  congress,  on 
which  this  prosecution  is  founded,  so  as 
to  throw  the  burden  of  proof  upon  the 
defendant.  *  *  *  The  instruction  to  which 
the  second  exception  was  taken,  having 
been  passed  over  without  objection  by 
the  counsel  for  the  plaintiff  in  error,  it 
becomes  unnecessary  for  the  court  to  no- 
tice it,  otherwise  than  to  say,  that  it  meets 
our  entire  approbation."  American  Fur 
Co.  V,  United  States,  2  Pet.  358,  363,  365, 
7  L.  Ed.  450. 

6S.  Burden  never  shifts. — Lilienthal's 
Tobacco  V.  United  States,  97  U.  S.  237, 
266,  24  L.  Ed.  901. 

"Strictly  speaking,  the  burden  of  proof, 
as  those  words  are  understood  in  criminal 
law,  is  never  upon  the  accused  to  estab- 
lish his  innocence  or  to  disprove  the  facts 
necessary  to  establish  the  crime  for 
which  he  is  indicted.  It  is  on  the  prose- 
cution from  the  beginning  to  the  end  of 
the  trial  and  applies  to  every  element 
necessary  to  constitute  the  crime."  Davis 
V.  United  States,  160  U.  S.  469,  487,  40  L. 


Ed.  499.  Sec  the  title  INSANITY,  voL 
6,  p.  1077. 

A  charge,  which  said  substantially  that 
the  burden  of  proof  had  shifted  under  the 
circumstances  of  the  case,  and  that  there- 
fore it  was  incumbent  on  the  accused  to 
show  the  lawfulness  of  their  acts,  is  error. 
Coffin  V.  United  States,  156  U.  S.  432,  461, 
39  L.  Ed.  481. 

66.  Necessity  of  adducing  evidence. — 
In  a  criminal  trial,  the  burden  of  proof  is 
on  the  government,  ^nd  the  defendant  is 
entitled  to  the  benefit  of  a  reasonable 
doubt.  It  may  be  that  certain  presump- 
tions follow  from  the  testimony  intro- 
duced by  the  government.  It  may  also  be 
that  those  presumptions  are  conclusive  in 
the  absence  of  contradictory  or  explana- 
tory testimony,  and,  in  that  aspect  of  the 
case,  that  the  defendant  must  introduce 
something  to  weaken  the  otherwise  con- 
clusive force  of  such  presumption;  but 
whenever  testimony  thus  contradicting  or 
explaining  is  introduced,  it  becomes  a  part 
of  the  burden  resting  upon  the  govern- 
ment to  make  the  case  so  clear  that  there 
is  no  reasonable  doubt  as  to  the  infer- 
ences and  presumptions  claimed  to  flow 
from  the  evidence.  Potter  v.  United 
States,  155  U.   S.  438,  448,  39  L.  Ed.  214. 

"Undoubtedly,  in  criminal  cases,  the 
burden  of  establishing  guilt  rests  on  the 
prosecution  from  the  beginning  to  the  end 
of  the  trial.  But  when  a  prima  facie  case 
has  been  made  out,  as  conviction  follows 
unless  it  be  rebutted,  the  necessity  of  ad- 
ducing evidence  then  devolves  on  the  ac- 
cused." Agnew  V.  United  States,  165  U. 
S.  36,  49,  41  L.  Ed.  624. 

B7.  Refusal  to  charge  as  to  burden  o£ 
proof.— Chicopee  Bank  v.  Philadelphia 
Bank,  8  Wall.  641.  19  L.  Ed.  422. 

1.  Presumptive  notice. — In  Brush  v. 
Ware,  15  Pet.  93,  96,  10  L.  Ed.  672,  it  is 
said:  "Presumptive  notice  is  where  the 
law  imputes  to  a  purchaser  the  knowledge 
of  a  fact,  of  which  the  exercise  of  com- 
mon prudence  and  ordinary  diligence  must 
have  apprized  him.  As  where  a  purchaser 
cannot  make  out  a  title,  but  by  a  deed 
which  leads  him  to  another  fact,  whether 
by  description  of  the  parties,  recital  or 
otherwise,  he  will  be  deemed  connusant 
thereof."  See  the  title  NOTICE,  vol.  8, 
p.  930. 
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PBBTEBMITTED  CHILD.— See  the  title  W11.LS. 

PBEVAILINO  PARTY.— As  to  right  of  to  costs,  see  the  titles  AppEai.  and 
Error,  vol.  2,  p.  424;  Costs,  vol.  4,  p.  805. 

PREVIOUSLY  PATENTED.— See  note  1. 

PRIOES.— See  the  title  Evidence,  vol.  5,  p.  1027. 

PRIMA  PAODB.— See  the  title  Evidence,  vol.  5,  p.  1010.  And  see  Suffi- 
cient. 

PRIMARY  AND  SECONDARY  EVIDENCE.— See  the  title  Best  and  Sec- 
ondary Evidence,  vol.  3,  p.  214. 

PRINCIPAL  AND  ACCESSORY.— See  the  title  Accompuces  and  Ac- 
cessories, vol.  1,  p.  63. 

1.  Previously  patented.— See  Bate  Re-  39  L.  Ed.  601.  Sec,  also,  the  title  PAT- 
frigerating  Co.  v.   Sulzberger,  157  U.  S.   1,      ENTS,  ante,  p.  136. 
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PRINCIPAL  AND  AGENT. 

BY  JOSEPH   W.  TiMBERlyAKE. 

I.  Definitions  and  Distinctions,  645. 
n.  Glassiflcation  of  Agencies,  645. 
m.  Capacity  of  Parties,  646. 

A.  Who  May  Be  Principal,  646. 

1.  In  General,  646. 

2.  Corporation,  646. 

3.  Married  Women,  646. 

4.  Government,  646. 

5.  Partner,  646. 

B.  Who  May  Be  Agent,  646. 

1.  Bank,  646. 

2.  Carrier,  646. 

3.  Partner,  646. 

4.  Husband,  647. 

IV.  Bff|ct  of  War  on  Oreation  of  Agency,  647. 
V.  Manner  of  Conferring  Authority,  647. 

A.  Authority  Expressly  Conferred,  647. 

B.  Authority  Conferred  by  Implication,  648. 

C.  Manner  of  Conferring  Authority  in  Particular  Instances,  648. 

1.  Agent  of  Private  Corporation,  648. 

2.  Agent  to  Abandon  to  Underwriter,  649. 

3.  Agent  to  Sell  and  Convey  Lands,  649. 

4.  Appointment  of  Person  as  "Exclusive  Vendor,"  649. 

VI.  Nature  and  Extent  of  Agent's  Authority,  650. 

A.  In  General,  650. 

B.  Powers  Expressly  Granted,  650. 

C.  Powers  Implied  from  Those  Granted,  650. 

D.  Powers  Implied  from  Usage  and  Custom,  651. 

E.  Instructions  as  Limiting  Authority,  651. 

F.  Effect  of  Holding  Out  Agent  as  Clothed  with  Authority,  651. 

G.  Agent  Must  Act  in  Way  Usual  in  Line  of  Business  in  Which  He  Is 

Acting,  652. 
H.  Duty  of  Third  Persons  to  Ascertain  Agent's  Authority,  652. 

1.  Special  Agency,  652. 

2.  General  Agency,  652. 

I.  Construction  of  Authority,  653. 

1.  In  General,  653. 

2.  To  Buy  and  Sell  Personalty,  654. 

3.  To  Sell  and  Convey  Real  Estate,  655. 

4.  To  Collect  and  Receive  Payment,  656. 

a.  In  General,  656. 

b.  Medium  and  Manner  of  Payment,  658. 

5.  To  Issue  or  Accept  Commercial  Paper,  658. 
J.  Authority  of  Public  Agents,  659. 

K.  Effect  of  Recall  of  Authority,  659. 
L.  Proof  of  Authority,  659. 

1.  Necessity  and  Burden  of  Proof,  659. 

2.  Manner  of  Proof,  660. 

M.  Province  of  Court  and  Jury,  660. 

(640) 
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VII.  Manner  of  Executing  Authority,  660. 

A.  In  General,  660. 

B.  As  Dependent  upon  Whether  Contract  Sealed  or  Unsealed,  660. 

1.  Contracts  under  Seal,  660. 

2.  Contracts  Not  under  Seal,  661. 

C.  Agent  of  Corporation,  662. 

D.  Power  Not  Coupled  with  an  Interest,  662.  • 

E.  Where  Authority  Given  Jointly  to  Several  Persons,  662. 

F.  Law  with  Respect  to  Which  Authority  Ex.ecuted,  662, 

G.  Defective  Execution  Aided  in  Equity,  662. 

H.  Proof  of  Manner  of  Executing  Authority,  663. 

Vm.  Delegation  of  Authority  by  Agent,  663. 

A.  Power  of  Agent  to  Delegate  Authority,  663. 

B.  Adoption  of  Acts  of  Subagent,  664. 

C.  Liability  of  Principal  for  Acts  qf  Subagent,  664. 

D.  Notice  to  Subagent  as  Notice  to  Principal,  664. 

E.  Liability  of  Subagent  to  Principal,  664. 

EC.  Bights,  Duties  and  Liabilities,  664. 

A.  As  between  Principal  and  Agent,  664. 

L  Duties  and  Liabilities  of  Agent  to  Principal,  664. 

a.  Duty  to  Follow  Instructions,  664. 

(1)  General  Rule,  664. 

(2)  Where  Departure   from  Instructions  Permissible,  665. 

(3)  Liability  of  Agent  for  Failure  to  Follow  Instructions, 

665. 

b.  Care  and  Diligence  Required  of  Agents,  666. 
•c.  Good  Faith  in  Dealing  with  Principal,  667. 

(1)  In  General,  667. 

(2)  Agent  to  Sell  Purchasing  for  Himself,  667. 

(a)  In  General,  667. 

(b)  Officers   Buying  Corporate   Property  at   Sacrifice, 

669. 

(c)  Attorney  Buying  Property  Sold  for  Client,  669. 

(d)  Auctioneer  Buying  Property,  669. 

(3)  Agent  to  Convey  Conveying  to  Himself,  670. 

(4)  Agent  to  Buy  Purchasing  for  Himself,  670. 

(5)  Agent  to  Buy  Purchasing  from  Himself,  670. 

(6)  Agent  to  Locate  Land  Locating  It  for  Himself,  670. 

(7)  Acting  as  Agent  of  Both  Buyer  and  Seller,  670. 

(8)  Gifts  and  Purchases  from  Principal,  670. 

(a)  Gifts,  670. 

(b)  Purchases,  67L 

(9)  Acquiring  Title  to  Principal's  Property  Through  De- 

fect in  Title,  67L 
(10)  Using  Principal's  Funds  or  Property,  67L 

d.  Liability  of  Subagent  to  Principal,  672. 

e.  Accounting,  672. 

f.  Action  by  Principal  against  Agent,  672. 
2.  Liability  of  Principal  to  Agent,  673. 

a.  Compensation  or  Commissions,  673. 
(1)  Right  to  Compensation,  673. 

(a)  In  General,  673. 

(b)  Necessity    for    Faithful    Performance  of    Duties, 

674. 
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(c)  Where  Transaction   Illegal  or  Contrary  to   Public 
Policy,  674. 

(2)  Amount,  675. 

(3)  Actions  for  Compensation,  676. 

(4)  Compensation  of  Agent  of  Captors  of  Prize,  677. 

b.  Reimbursement     for     Advances,    Expenses,    and     Disburse- 

ments, 677. 

(1)  General   Rule,  677. 

(2)  Exception  to  Rule  Where  Transaction   Illegal,  678. 

(3)  Action  for  Reimbursement,  678. 

c.  Lien  of  Agent,  678. 

B.  As  between  Principal  or  Agent  and  Third  Persons,  679. 

1.  Liability  of  Principal  to  Third  Persons,  679. 

a.  In  General,  679. 

b.  Contracts,  680. 

(1)  Disclosed  Principal,  680. 

(a)  In  General,  680. 

(b)  Where  Credit  Given  to  Agent,  68L 

(2)  Undisclosed  Principal,  681. 

(3)  Money  Collected  and  P^id  Over  to  Principal,  682. 

(4)  Where  Agent  Exceeds  Authority,  682. 

c.  Torts,  683. 

(1)  In  General,  683. 

(2)  Where  Principal  Receives  Benefit  of  Tortious  Act,  683. 

(3)  Extent  of  Liability,  683. 

(a)  Compensatory  Damages,   683. 

(b)  Exemplary  or  Punitive  Damages,  684. 

(4)  Liability  in  Particular  Instances,  684. 

d.  Liability  of  Principal  for  Acts  of  Subagent,  ^5. 

2.  Liability  of. Agent  to  Third  Persons,  685. 

a.  Contracts,  685. 

(1)  Private  Agents,  685. 

(a)  In  General,  685. 

(b)  Principal  Disclosed,  686. 

(c)  Principal  Undisclosed,  686. 

(2)  Public  Agents,  687. 

b.  Money  Collected  and  Paid  Over  to  Principal,  688. 

c.  Actions  by  Third  Persons  against  Agent,  689. 

3.  Liability  of  Third  Persons  to  Principal,  689. 

a.  On  Contracts  Made  with  Agent,  689. 

(1)  Principal  Disclosed,  689. 

(2)  Principal   Undisclosed,   690. 

b.  Property  Wrongfully  Transferred  by  Agent,  690. 

(1)  In  General,  690. 

(2)  Pledge  of  Principal's  Property,  69L 

4.  Liability  of   Third    Persons   to   Agent,   690. 

5.  Declarations  or  Admissions  of  Agent  as   Binding  Principal,  692. 

6.  Notice  to  Agent  as  Notice  to  Principal.  692. 

a.  General  Rule,  692. 

b.  Time  of  Acquiring  Knowledge,  693. 

c.  Principal    Not  Charged    with    Notice    of    Agent's    Secret    or 

Confidential  Information,  693. 

d.  Principal    on    Whom    Agent    Commits    Fraud  Not    Charged 

with  Notice,  694. 

e.  Notice  to  Subagent  as  Notice  to  Principal,  694. 

f.  Notice  of  Particular  Matters,  694. 
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(1)  Notice  of  Prior  Liens,  Trusts  or  Frauds,  694. 

(2)  Notice  of  Prior  Unrecorded  Conveyance,  694. 

(3)  Knowledge  of    Agent  to  Procure  Insurance    Touching 

Subject  Matter,  695. 

(4)  Knowledge      of      Conditions      upon     Which      License 

Granted,  695. 

(5)  Knowledge    of     Navigation    under     License    from  or 

Trading  with  Enemy,  695. 

(6)  Knowledge  of  Defect  in  Construction  of  Pier,  696. 

X.   Criminal  Liability  for  Acts  of  Agent,  696. 

XI.  Ratification  of  Unauthorized  Acts  of  Agent,  696. 

A.  In  General,  696. 

B.  Who  May  Ratify,  696. 

C.  What  Acts  May  Be  Ratified,  696. 

D.  What  Constitutes  Ratification,  697. 

1.  Definition,  697. 

2.  Elements,  697. 

a.  Knowledge  of  Facts  by  Principal  697. 

b.  Consideration,  698. 

c.  Acts  Capable  of  Being  Ratified,  698. 

3.  Express  Ratification,  698. 

4.  Implied  Ratification,  698. 

a.  In  General,  698. 

b.  Acceptance  or  Retention  of  Benefits  of  Agent*s  Acts,  699. 

c.  Failure  to  Repudiate  Agent's  Act,  699. 

(1)  General  Rule,  699. 

(2)  Time  of  Repudiating  Agent's  Act,  700. 

d.  Action  on  Contract  by  Principal,  701. 

5.  Partial  Ratification,  701. 

6.  Province  of  Court  and  Jury,  701. 

E.  Effect  of  Ratification,  702. 

1.  General  Rule,  702. 

2.  Exception  to  Rule,  703. 

Xn.   Termination  of  Agency,  703. 

A.  Modes  of  Terminating  Agency,  703. 

1.  Death  of  Principal,  703. 

a.  In  General,  703. 

b.  Effect  of  Death  of  Person  Giving  Power  of  Attorney,  704. 

(1)  General  Rule,  704. 

(2)  Exception  to  Rule,  705. 

2.  Express  Revocation  of  Authority,  706. 

a.  In  General,  706. 

b.  Power  to  Revoke  Letter  of  .Attorney,  707. 

(1)  General  Rule,  707. 

(2)  Exception  to  General  Rule,  707. 

3.  Destruction  of  Subject  Matter,  708. 

4.  Effect  of  War,  708. 

B.  Effect  of  Termination,  712. 

CROSS    REFERENCES. 

See  the  titles  Accounts  and  Accounting,  vol.  1,  p.  70;  Actions,  vol.  1, 
p.  96;  Aliens,  vol.  1,  p.  210;  Alteration  of  Instruments,  vol.  1,  p.  261; 
Assumpsit,  vol.  2,  p.  636;  Attorney  and  Client,  vol.  2,  p.  703;  Bill  of  Lad- 
ing, vol.  3,  p.  232;  Bills,  Notes  and  Checks,  vol.  3,  p.  257;  Bonds,  vol.  3,  p. 
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382;  Carriers,  vol.  3,  p.  556;  Contracts,  vol.  4,  p.  552;  Courts,  vol.  4,  p.  861 ; 
Covenants,  vol.  5,  p.  5;  Damages,  vol.  5,  p.  157;  Declarations  and  Admis- 
sions, vol.  5,  p.  214;  Deeds,  vol.  5,  p.  245;  Documentary  Evidence,  vol.  5, 
p.  431;  Evidence,  vol.  5,  p.  1104;  Exemplary  Damages,  vol.  6,  p.  193;  Fraud 
AND  Deceit,  vol.  6,  p.  394;  Husband  and  Wife,  vol.  6,  p.  716;  Insurance, 
vol.  7,  p.  66;  Interstate  and  Foreign  Commerce,  vol.  7,  p.  269;  Libel  and 
Slander,  vol.  7,  p.  857;  Liens,  vol.  7,  p.  890;  Malicious  Prosecution,  vol.  7, 
p.  1080;  Negligence,  vol.  8,  p.  873;  Parol  Evidence,  ante,  p.  12;  Partner- 
ship, ante,  p.  73;  Payment,  ante,  p.  319;  Powers,  ante,  p.  588;  Prize;  Re- 
ceipts; Sales;  Seals  and  Sealed  Instruments;  Separate  Estate  of  Mar- 
ried Women;  Taxation;  Torts;  Trusts  and  Trustees;  United  States; 
Usages  and  Customs;  Warrants;  Wharves  and  Wharfingers. 

As  to  questions  of  agency  relating  to  auctioneers,  see  the  title  Auctions  and 
Auctioneers,  vol.  2,  p.  743 ;  relating  to  bailees,  see  the  title  Bailments,  vol.  2, 
pp.  782,  788;  relating  to  sales  by  officers  under  order  of  court  or  executions, 
see  the  titles  Judicial  Sales,  vol.  7,  p.  704;  Sheriffs',  Constables'  and  Mar- 
shals' Sales;  relating  to  brokers,  see  the  title  Brokers,  vol.  2,  p.  531;  re- 
lating to  factors  and  commission  merchants,  see  the  title  Factors  and  Commis- 
sion Merchants,  vol.  6,  p.  232;  relating  to  agents  or  officers  of  private  cor- 
porations, see  the  title  Officers  and  Agents  of  Private  Corporations,  vol. 
8,  p.  957;  relating  to  agents  and  officers  of  municipal  corporations,  see  the  title 
Municipal  Corporations,  vol.  8,  p.  546;  relating  to  officers  and  agents  of 
banks,  see  the  title  Banks  and  Banking,  vol.  3,  p.  1;  relating  to  agents  and 
officers  of  the  public  generally,  see  the  title  Public  Officers  ;  relating  to  officers 
and  agents  of  the  departments  of  the  national  government,  see  the  titles  Army 
AND  Navy,  vol.  2,  p.  294;  United  States;  relating  to  the  collection  of  com- 
mercial paper  by  banks,  see  the  title  Banks  and  Banking,  vol.  3,  p.  1 ;  relating 
to  insurance,  see  the  titles  Insurance,  vol.  7,  p.  66;  Marine  Insurance,  vol. 
.  8,  p.  149;  relating  to  the  location  of  public  lands,  see  the  title  Public  Lands; 
relating  to  the  collection  of  revenue,  see  the  titles  Revenue  Laws;  Taxation; 
relating  to  usury,  see  the  title  Usury  ;  relating  to  salvage,  see  the  title  Salvage  ; 
relating  to  admiralty  jurisdiction,  see  the  title  Admiralty,  vol.  1,  p.  119;  re- 
lating to  officers,  masters  of  vessels  and  pilots,  see  the  titles  Collision,  vol.  3, 
p.  870;  Masters  of  Vessels,  vol.  8,  p.  300;  Pilots,  ante,  p.  399;  Ships  and 
Shipping;  Towage,  Tugs  and  Tows.  As  to  questions  of  agency  concerning 
the  relation  of  owner  and  master  of  a  vessel  engaged  in  the  slave  trade,  see 
the  title  Slavery  and  Involuntary  Servitude;  concerning  the  relation  of  at- 
torney and  client,  see  the  title  Attorney  and  Client,  vol.  2,  p.  703;  con- 
cerning the  relation  of  master  and  servant,  see  the  title  Master  and  Servant, 
vol.  8,  p.  275.  As  to  the  admissibility  of  declarations  and  admissions  of  an 
agent  as  evidence  against  the  principal,  see  the  titles  Declarations  and  Ad- 
missions, vol.  5,  p.  214;  Documentary  Evidence,  vol.  5,  p.  431.  As  to  the 
confession  of  an  agent  as  binding  his  principal,  see  the  title  Confessions,  vol. 
3,  pp.  1009,  1015.  As  to  the  agent's  testifying  concerning  matters  conimuni- 
cated  to  him  as  agent,  see  the  title  Privileged  Communications.  As  to  con- 
signee being  owner's  agent  to  transfer  bill  of  lading,  see  the  title  Bill  of 
Lading,  vol.  3,  pp.  232,  240.  As  to  contract  made  by  an  agent  on  Sunday, 
see  the  title  Sundays  and  Holidays.  As  to  acts  of  agent  subjecting  a  vessel 
to  condemnation  as  a  prize  and  the  liability  of  an  owner  of  a  privateer  for  con- 
duct of  agents,  officers  and  crew,  see  the  title  Prize.  As  to  taxation  of  an 
agent  engaged  in  interstate  or  foreign  commerce,  and  other  questions  of  agency 
relating  to  such  commerce,  see  the  titles  Interstate  and  Foreign  Commerce, 
vol.  7,  p.  269;  Taxation.  As  to  payment  of  taxe^  by  an  agent,  see  the  titles 
Revenue  Laws;  Taxation.  As  to  service  of  process  upon  an  agent,  see  the 
titles  Foreign  Corporations,  vol.  6,  pp.  305,  317,  332;  Summons  and  Process. 
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I.  Definitions  and  Distinctions. 

An  agent  is  one  who  undertakes  to  transact  some  business,  or  manage  some 
aSair,  for  another,  by  the  authority  and  on  account  of  the  latter,  and  to  render 
an  account  of  it.^ 

General  Agent.— See  post,  "Classification  of  Agencies,"  11. 

Special  Agent.— See  post,  "Classification  of  Agencies,"  II. 

A  trustee  is  not  an  agent.  An  agent  represents  and  acts  for  his  principal, 
vrho  may  be  either  a  natural  or  artificial  person.  A  trustee  may  be  defined 
generally  as  a  person  in  whom  some  estate,  interest  or  power  in  or  affecting 
property  is  vested  for  the  benefit  of  another.  When  an  agent  contracts  in  the 
name  of  his  principal,  the  principal  contracts  and  is  bound,  but  the  agent  is  not. 
When  a  trustee  contracts  as  such,  unless  he  is  bound  no  one  is  bound,  for  he 
has  no  principal.  The  trust  estate  cannot  promise;  the  contract  is  therefore 
the  personal  undertaking  of  the  trustee.^ 

n.  Classification  of  Agencies. 

Agencies  are  general,  special,  and  universal.^ 

A  general  agency  is  one  created  by  power  given  to  do  acts  of  a  class.* 
Authority  to  make  purchases  from  any  persons  with  whom  the  agent  may  choose 
to  deal,  or  to  make  an  indefinite  number  of  purchases,  is  a  general  agency.* 
And  it  is  none  the  less  a  general  agency  because  it  does  not  extend  over  the 
whole  business  of  the  principal.® 

A  special  agency  is  created  by  power  given  to  do  individual  acts  only.  The 
purpose  of  a  special  agency  is  a  single  transaction,  or  a  transaction  with  desig- 
nated persons.  It  does  not  leave  the  agent  any  discretion  as  to  the  person  with 
whom  he  may  contract  for  the  principal,  if  he  be  empowered  to  make  more  than 
one  contract.'^ 


1.  Definition  of  agent — Bouv.  Law 
Diet;  Knights  of  Pythias  v.  Withers,  177 
U.  S.  260,  268,  44  L.  Ed.  762.  See,  also, 
Taylor  v.  Davis,  llO  U.  S.  330,  334,  28  L. 
Ed.  163. 

2.  Agent  distinguished  from  trustee. — 
Taylor  v.  Davis,  110  U.  S.  330,  334,  28  L. 
Ed.  163.  See,  generally,  the  title  TRUSTS 
AND  TRUSTEES. 

8.  Cbssification  of  agencies — In  general. 
— Story's  Agency,  §  21;  Hoffman  v,  Han- 
cock, etc.,  Ins.  Co.,  92  U.  S.  161,  23  L. 
Ed.  539;  Bronson  v,  Chappell,  12  Wall. 
681,  20  L.  Ed.  436;  LeRoy  v.  Beard,  8 
How.  451,  467,  12  L.  Ed.  1151;  Butler  v. 
Maples,  9  Wall.  766,  19  L.  Ed.  822.  See, 
also,  United  States  v.  Babbit,  1  Black 
55,  61,  17  L.  Ed.  94. 

The  same  considerations  fix  the  cate- 
gory of  the  agency  and  the  limits  of  the 
authority  conferred.  Bronson  v.  Chappell, 
12  Wall.  681,  20  L.  Ed.  436. 

4.  General  agency. — Butler  v.  Maples, 
9  Wall.  766,  19  L-  Ed.  822. 

E^h  partner,  by  virtue  of  the  relation 
he  bears  to  the  firm,  is  constituted  the 
general  agent  for  his  copartners,  as  to  all 
matters  within  the  scope  of  the  partner- 
ship dealings.  Kimbro  v.  Bullitt,  22  How. 
256,  16  L.  Ed.  313.  See,  generally,  the 
title  PARTNERSHIP,  vol.  9,  p.  73. 

5.  General  authority  as  to  persons  to  be 
dealt  with  and  number  of  transactions. — 
Butler  V.  Maples,  9  Wall.  766,  19  L. 
Ed.  822. 

An  authority  to  an  agent  to  buy  cotton 


in  a  certain  region  and  its  vicinity,  and  to 
buy  generally  from  whomsoever  the  agent, 
not  his  principals,  might  determine-^-one 
having  in  view  not  merely  a  single  trans- 
action or  a  number  of  specified  trans- 
actions, but  a  class  of  purchasers  and  a 
department  of  business — makes  a  general 
agency  to  buy  the  cotton  there,  and  if 
the  agent,  holding  himself  out  as  the 
general  agent,  purchases  there  under  his 
power,  he  may  bind  his  principal  in  viola- 
tion of  special  instructions  not  communi- 
cated to  his  vendors,  and  of  which  they 
had  neither  knowledge  nor  reason  to 
suspect  the  existence.  Butler  v.  Maples, 
9  Wall.  766,  19  L.  Ed.  822. 

6.  Agency  need  not  extend  over  whole 
business  of  principal. — Butler  z/.  Maples, 
9  Wall.  766,  19  L.  Ed.  822. 

A  man  may  have  many  general  agents 
— one  to  buy  cotton,  another  to  buy  wheat, 
and  another  to  buy  horses.  So  he  may 
have  a  general  agent  to  buy  cotton  in 
one  neighborhood,  and  another  general 
agent  to  buy  cotton  in  another  neighbor- 
hood. Therefore  an  authority  to  an 
agent  to  buy  cotton  in  a  certain  region 
and  its  vicinity,  unrestricted  as  to  the 
persons  with  whom  the  agent  may  deal 
and  as  to  the  number  of  transactions, 
constitutes  a  general  agency.  Butler  v. 
Maples,  9  Wall.  766,  19  L.  Ed.  822. 

7.  Special  agency. — Butler  v.  Maples,  9 
Wall.  766,  19  L.  Ed.  822. 

A  special  agent  is  one  employed  for  the 
performance  of  one  specific  act,  or  cer- 
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Whether  an  agency  is  general  or  special  is  wholly  independent  of  the 
question  whether  the  power  to  act  within  the  scope  of  the  authority  given  is 
unrestricted,  or  whether  it  is  restrained  by  instructions  or  conditions  imposed 
by  the  principal  relative  to  the  mode  of  its  exercise.^ 

III.  Capacity  of  Parties. 

A.  Who  May  Be  Principal— 1.  In  General.— A  principal  whom  an  agent 
represents  and  for  whom  he  acts,  may  be  either  a  natural  or  an  artificial  person.® 

2.  Corporation. — A  corporation  may  appoint  an  agent,  whose  acts  and  con- 
tracts, within  the  scope  of  his  authority,  will  be  binding  on  the  corporation.*^ 

3.  Married  Women. — As  to  the  power  of  a  married  woman  to  appoint  an 
agent  or  attorney,  see  the  titles  Husband  and  Wife,  vol.  6,  pp.  716,  722\  Sepa- 
rate Estate  of  Married  Women. 

4.  Government. — The  government  can  speak  and  act  only  through  agents, 
or  more  properly,  officers.*^ 

5.  Partner. — One  of  two  partners  has  authority  to  appoint  an  agent  to 
act  for  both,  in  matters  relative  to  their  joint  interest.^^ 

B.  Who  May  Be  Agent — 1.  Bank. — Where  an  instrument  payable  at  a 
bank  is  lodged  with  the  bank  for  collection,  the  bank  becomes  the  agent  of  the 
payee  to  receive  payment. ^^  But  where  such  instrument  is  not  so  lodged  with 
the  bank,  whatever  the  bank  receives  from  the  maker  to  apply  upon  the  in- 
strument, it  receives  as  his  agent,  not  as  the  agent  of  the  payee. ^^ 

2.  Carrier. — A  carrier  is  considered  in  law  an  agent  or  servant  of  the  owner, 
and  the  possession  of  the  agent  is  the  possession  of  the  owner. ^^ 

3.  Partner.^® — E^ch  partner  is  the  agent  of  his  copartners,  in  all  trans- 
actions relating  to  the  partnership  business. ^"^ 


tain  specific  acts  only.  General  Interest 
Ins.  Co.  V.  Ruggles,  12  Wheat.  408,  6  L. 
Ed.  674;  The  Monte  Allegre,  9  Wheat.  616, 
6  L.  Ed.  174. 

Authority%to  buy  for  a  principal  a  single 
article  of  merchandise  by  one  contract, 
or  to  buy  several  articles  from  a  person 
named,  is  a  special  agency.  Butler  v. 
Maples,  9  Wall.  766,  19  L.  Ed.  822. 

The  relation  between  the  owner  and 
master  of  a  vessel,  is  a  special  agency, 
in  which  the  master  is  a  special  agent  for 
navigating  the  vessel  only.  General  In- 
terest Ins.  Co.  V.  Ruggles,  12  Wheat.  408, 
6  L.  Ed.  674.  See  the  title  MASTERS 
OF  VESSELS,  vol.  8,  p.  300. 

8.  Butler  v.  Maples,  9  Wall.  766,  19  L. 
Ed.  822. 

9.  Who  may  be  principal— In  general. — 
Taylor  v.  Davis,  110  U.  S.  330,  335,  28  L. 
Ed.  163. 

10.  Who  may  be  principal— Corpora- 
tion.—Bank  V,  Patterson,  7  Cranch  299, 
3  L.  Ed.  351. 

A  corporation  can  act  only  by  its 
agents.  Jones  v.  Guaranty,  etc.,  Co.,  101 
U.  S.  622,  25  L.  Ed.  1030.  See,  generally, 
the  titles  CORPORATIONS,  vol.  4,  p. 
621;  OFFICERS  AND  AGENTS  OF 
PRIVATE  CORPORATIONS,  vol.  8, 
p.  957. 

11.  Government. — The  Floyd  Accept- 
ances, 7  Wall.  666,  19  L-  Ed.  169.  See, 
generally,  the  titles  PUBLIC  OFFICERS; 
STATES;  UNITED  STATES. 

12.  Partner. — One  partner  can  devolve 
over   the   right   of  using  the    firm   name, 


without  the  knowledge  and  concurrence 
of  the  other.  One  of  two  partners  may 
give  an  authority  to  a  clerk,  under  the 
firm  name  of  the  house,  and  the  clerk 
may,  in  consequence  thereof,  accept  bills, 
and  sign  or  endorse  notes,  in  the  name 
of  the  company.  It  was  said  by  McKean, 
Chief  Justice,  that  this  case  could  not 
be  properly  compared  with  the  case  of  an 
attorney,  without  power  of  substitution, 
for  the  attorney  cannot  exceed  the  letter 
of  his  authority,  being  nothing  more  than 
an  agent  himself;  but  each  partner  is 
a  principal,  and  it  is  implied  in  the  very 
nature  of  their  connection,  that  each  has 
a  right  to  depute  and  appoint  a  clerk  to 
act  for  both,  in  matters  relative  to  their 
joint  interest.  Tillier  v.  Whitehead,  1 
Dall.  269,  1  L.  Ed.  131.  See,  generally,  the 
title  PARTNERSHIP,  ante,  p.  73. 

18.  Who  may  be  agent — Bank  as  agent 
of  payee.— Ward  v.  Smith,  7  Wall.  447, 
19  L.  Ed.  297.  See,  generally,  the  title 
BANKS  AND  BANKING,  vol.  3,  p.  1. 

14.  Bank  as  agent  of  maker. — Ward  v. 
Smith, '7  Wall.  447,  19  L.  Ed.  297. 

15.  Carrier. — New  Jersey  Steam  Nav. 
Co.  V.  Merchant's  Bank,  6  How.  344,  12 
L.  Ed.  466.  See,  generally,  the  title 
CARRIERS,  vol.  3,  p.  556. 

16.  See,  generally,  the  title  PARTNER- 
SHIP, ante,  p.  73. 

17.  Partner.— Wheeler  v.  Sage,  1  Wall. 
518,  17  L.  Ed.  646. 

One  partner,  by  virtue  of  the  relation 
he  bears  to  the  firm,  is  constituted  a 
general    agent    for    another,    as    to    all 
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4.  Husband. — As  to  the  management  of  a  married  woman's  separate  prop- 
erty through  the  agency  of  her  husband,  see  the  title  Separate  Estate  of  Mar- 
ried Women. 

IV.  Effect  of  War  on  Creation  of  Agency.  ^^ 

An  agency  cannot  be  created  during  hostilities,  for  the  purpose  of  commercial 
intercourse  between  the  citizens  of  belligerent  states.  Therefore  a  citizen  of  one 
government  or  state  has  no  power  to  appoint  an  agent,  for  any  purpose,  to  act 
in  the  territory  of  another  government  or  state  after  hostilities  have  actually  com- 
menced or  during  the  existence  of  war,  between  such  governments  or  states.^* 
The  reason  for  the  rule  is  that  while  the  war  lasts,  nothing  which  depends  on 
commercial  intercourse  between  the  citizens  of  the  belligerent  states  or  govern- 
ments is  permitted.  The  person  being  prohibited  from  trading  directly  with 
the  enemy,  any  act  of  intercourse  cannot  be  treated  as  lawful,  when  made  for 
him  by  an  agent  appointed  after  his  own  disability  to  deal  at  all  with  the  enemy 
was  created. 2*^  However,  an  agency  created  before  the  war  began  may  con- 
tinue for  some  purposes  and  under  some  circumstances  during  the  existence 
of  the  war.2i 

V.  Manner  of  Conferring  Authority. 

A.  Authority  Expressly  Conferred. — Authority  to  act  for  another  may 
be,  and  usually  is,  expressly  conferred.22     In  some  instances  this  authority  is 


matters  within  the  scope  of  the  partner- 
ship dealings,  and  has  conferred  upon 
him,  by  virtue  of  that  relation,  all 
authorities  necessary  for  carrying  on  the 
partnership,  and  all  such  as  are  usually 
exercised  .in  the  business  in  which  they 
are  engaged.  Kimbro  v.  Bullitt,  22  How. 
256,  16  L.  Ed.  313. 

18.  See,  generally,  the  titles  ALIENS, 
vol.  1,  p.  210;  STATES;  WAR. 

19.  Effect  of  war  on  creation  of 
agency — In  general — United  States  v, 
Grossmayer,  9  Wall.  72,  19  L.  Ed.  627; 
Montgomery  v.  United  States,  15  Wall. 
395,  21  Lr  Ed.  97;  Insurance  Co.  v,  Davis, 
95  U.  S.  425,  24  L.  Ed.  453.  See  post, 
"Effect  of  War,"  XII.  A,  4. 

E.  E.,  a  resident  of  Macon,  Ga,,  was 
indebted,  when  the  late  rebellion  broke 
out,  to  G.,  a  resident  of  New  York,  for 
goods  sold  and  money  lent,  and  while 
the  war  was  in  progress  a  correspondence 
on  the  subject  was  maintained  through 
the  medium  of  a  third  person,  who  passed 
back  and  forth  several  times  between 
Macon  and  New  York.  The  communica- 
tion between  the  parties  resulted  in  G. 
requesting  E.  E.  to  remit  the  amount  due 
him  in  money  or  sterling  exchange,  or, 
if  that  were  not  possible,  to  invest  the 
sum  in  cotton  and  hold  it  for  him  until 
the  close  of  the  war.  In  pursuance  of 
Ais  direction,  E.  E.  purchased  cotton 
for  G.,  and  informed  him  of  it;  G. 
expressing  himself  satisfied  with  the 
arrangement.  The  cotton  was  afterwards 
shipped  as  G.'s  to  one  A.  E.,  at  Savannah, 
who  stored  it  there  in  his  own  name, 
in  order  to  prevent  its  seizure  by  the 
rebel  airthorities.  It  remained  in  store 
in  this  manner  until  the  capture  of 
Savannah  in  December,  1864,  by  the  armies 
of  the  United  States,  when  it  was  reported 
to   the   United   States   military   forces   as 


G.'s  cotton,  and  taken  by  them  and  sent 
to  New  York  and  sold.  0.  now  preferred 
a  claim  in  the  court  of  claims  for  the 
residue  of  the  proceeds,  asserting  that  he 
was  within  the  protection  of  the  Captured 
and  Abandoned  Property  Act.  That  court 
considering  that  the  purchase  by  E.  E. 
for  G.  was  not  a  violation  of  the  War 
Intercourse  Acts,  decided  that  he  was  so, 
and  gave  judgment  in  his  favor.  On 
appeal  by  the  United  States,  the  judg- 
ment of  the  court  of  claims  was  reversed, 
and  it  was  held  if  E.  E.  be  considered 
the  agent  of  G.  to  buy  the  cotton,  the 
act  appointing  him  was  illegal  because  it 
was  done  by  means  of  a  direct  communica- 
tion through  a  messenger  during  the  war, 
and  that  it  was  not  necessary  to  make  the 
act  unlawful  that  G.  should  have  com- 
municated personally  with  E.  E.,  business 
intercourse  through  a  middleman,  which 
resulted  in  establishing  the  agency,  being 
equally  within  the  condemnation  of  the 
law,  and  that  as  G.  was  prohibited 
during  the  war  from  having  any  dealings 
with  E.  E.,  it  followed  that  nothing  which 
both  or  either  of  them  did,  could"  have  the 
effect  to  vest  in  G.  the  title  to  the  cotton 
question,  and  that  not  being  the  owner 
of  the  property  he  had  no  claim  against 
the  United  States.  United  States  v, 
Grossmayer,  9  Wall.  72.  19  L.  Ed.  627. 

SO.  Reason  for  rule. — United  States  v, 
Grossmayer,  9  Wall.  72,  19  L.  Ed.  627; 
Montgomery  v.  United  States,  15  Wall. 
395,  21  L.  Ed.  97;  Insurance  Co.  v,  Davis, 
95  U.  S.  425,  24  L.  Ed.  453. 

81.  Continuance  of  agency  during  war. — 
See  post,  "Effect  of  War,"  XII,  A,  4. 

22.  Authority  expressly  conferred. — 
Angle  V.  North-Western,  etc.,  Ins.  Co., 
92  U.  S.  330,  23  L.  Ed.  556. 

Liability  for  the  acts  of  another  may  be 
created   by   a   direct   authority   given   for 
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required  to  be  in  writing,23  while  in  others,  a  verbal  authority  is  sufficient.^ 

B.  Authority  Conferred  by  Implication. — Where  written  evidence  of  the 
appointment  of  an  agent  is  not  required,  an  agency  may  be  created  or  implied 
from  circumstances.^*  These  circumstances  may  be  the  acts  of  the  agent  and 
their  recognition,  or  acquiescence,  by  the  principal.^^ 

0.  Manner  of  Conferring  Authority  in  Particular  Instances — 1.  Agent 
OP  Private  Corporation. — ^Anciently  it  was  held  to  be  the  rule  that  corporations 
could  not  do  anything  without  deed.  Later  it  came  to  be  established,  that  though 
they  could  not  contract  directly,  except  under  their  corporate  seal,  yet  they  might, 
by  mere  vote,  or  other  corporate  act,  not  under  corporate  seal,  appoint  an  agent, 
whose  acts  and  contracts,  within  the  scope  of  his  authority,  would  be  binding  on 
the  corporation.^  Whatever  may  be  the  original  correctness  of  the  ancient  doc- 
trine of  common  law  that  a  corporation  can  only  act  through  the  instrumentality 
of  its  corporate  seal,  as  applied  to  corporations  existing  by  the  common  law, 
it  has  no  application  to  corporations  created  by  statute,  whose  charters  contem- 
plate the  business  of  the  corporation  to  be  transacted  exclusively  by  a  special 


their  performance.  Fresh  v.  Gilson,  16 
Pet.  327,  10  L.  Ed.  982. 

88.  Written  autfaoritj. — Bronson  v. 
Chappell,  12  Wall.  681,  20  L.  Ed.  436. 

A  power  to  convey  lands  must  possess 
the  same  requisites,  and  observe  the  same 
solemnities  as  are  necessary  in  a  deed 
directly  conveying  the  lands.  Clark  v, 
Graham,  6  Wheat.  577.  5  L.  Ed.  334.  See, 
also,  Nicholson  v.  Mifflin,  2  Dall.  246,  1 
L.  Ed.  367.  See  the  title  DEEDS,  vol. 
5,  p.  245. 

84.  Verbal  authority. — Sheets  v.  Selden, 
2  Wall.  177,  17  L.  Ed.  822. 

Verbal  authority  is  sufficient  to  au- 
thorize a  person  to  act  as  agent  of  a 
lessor  in  the  collection  of  rent  or  in 
demanding  its  payment.  Sheets  v.  Selden, 
2  Wall.  177,  17  L.  Ed.  822. 

25.  Appointment  implied  from  circum- 
stances.— Bronson  v,  Chappell,  12  Wall. 
681,  20  L.  Ed.  436;  Angle  v,  North- 
Western,  etc.,  Ins,  Co.,  92  U.  S.  330,  23 
L.  Ed.  556. 

Where  a  collector,  in  whose  behalf 
money  has  been  deposited  by  the  debtor 
with  a  third  person,  receives  notice  of  that 
fact  from  the  third  person,  the  notice  will 
convert  such  third  person  into  an  agent  for, 
and  debtor  to,  the  creditor.  Hinkle  v. 
Wanzer,  17  How.  353,  15  L.  Ed.  173. 

26.  Adoption  of  acts  of  agent  by 
principaL — Bronson  v,  Chappell,  12  Wall. 
681,  20  L.  Ed.  436;  Angle  v.  North- 
western, etc.,  Ins.  Co.,  92  U.  S.  330,  23 
L.  Ed.  556. 

"Where  one,  without  objection,  suffers 
another  to  do  acts  which  proceed  upon 
the  ground  of  authority  from  him,  or  by 
his  conduct  adopts  and  sanctions  such 
acts  after  they  are  done,  he  will  be  bound, 
although  no  previous  authority  exist,  in 
all  respects  as  if  the  requisite  power  had 
been  given  in  the  most  formal  manner. 
If  he  has  justified  the  belief  of  a  third 
party  that  the  person  assuming  to  be  his 
agent  was  authorized  to  do  what  was 
done,  it  is  no  answer  for  him  to  say  that 


no  authority  had  been  given,  or  that  it 
did  not  reach  so  far,  and  that  the  third 
part^  had  acted  upon  a  mistaken  con- 
clusion. He  is  estopped  to  take  refuge 
in  such  a  defense.  If  a  loss  is  to  be 
borne,  the  author  of  the  error  must  bear 
it.  If  business  has  been  transacted  in 
certain  cases  it  is  implied  that  the  like 
business  may  be  transacted  in  others. 
The  inference  to  be  drawn  is  that  every- 
thing fairly  within  the  scope  of  the  powers 
exercised  in  the  past  may  be  done  in  the 
future,  until  notice  of  revocation  or  dis- 
claimer is  brought  home  to  those  whose 
interests  are  concerned.  Under  such  cir- 
cumstances the  presence  or  absence  of 
authority  in  point  of  fact  is  immaterial 
to  the  rights  of  third  persons  whose 
interests  are  involved.  The  seeming  and 
reality  are  followed  by  the  same  conse- 
quences. In  either  case  the  legal  result 
is  the  same."  Bronson  v.  Chappell,  12 
Wall.  681,  683,  20  L-  Ed.  436. 

Liability  for  the  acts  of  others  may 
flow  from  their  adoption,  or  in  some 
instances,  from  acquiescence  in  those  acts; 
but  presumptions  can  stand  only  whilst 
they  are  compatible  with  the  conduct  of 
those  to  whom  it  may  be  sought  to  apply 
them,  and  must  still  more  give  place,  when 
in  conflict  with  clear,  distinct  and  con- 
vincing proof.  Fresh  v.  Gilson,  16  Pet. 
327,  10  L.  Ed.  982. 

If  a  power  in  an  agent  to  sell  be  implied, 
it  must  be  implied  from  the  antecedent 
course  of  business  and  relations  of  the 
parties,  as  principal  and  agent  Tiernan 
V.  Jackson,  5  Pet.  580,  8  L.  Ed.  234.  Sec 
post,  "Powers  Implied  from  Those 
Granted,"  VI,  C;  "Ratification  of  Unau- 
thorized Acts  of  Agent,"  XI. 

27.  Manner  of  conferring  authority — 
Agent  of  private  corporation. — Bank  v. 
Patterson,  7  Cranch  299,  3  L.  Ed.  351; 
United  States  Bank  v.  Dandridge,  12 
Wheat.  64,  6  L.  Ed.  552;  Mechanics'  Bank 
V,  Bank,  6  Wheat.  326,  5  L.  Ed.  100.  See 
the   titles   CORPORATIONS,  vol.   4,   p. 
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body  or  board  of  directors.  Such  corporations  may  authorize  an  act  to  be  done 
by  an  agent  by  a  mere  vote  of  the  board  of  directors,  and  acts  done  by  an  agent 
under  authority  so  conferred  is  as  binding  upon  the  corporation  as  if  it  had 
passed  under  the  corporate  seal.^s  'phis  rule  has  been  applied  to  banks  and  other 
conmiercial  corporations  created  by  statute.^® 

2.  Agent  to  Abandon  to  Underwriter. — ^The  agent  who  makes  insurance 
for  his  principal,  has  authority  to  abandon  to  an  underwriter  without  a  formal 
letter  of  attorney .^^^ 

3.  Agent  to>Seix  and  Convey  Lands. — ^To  authorize  an  agent  to  sell  land, 
his  authority  must  be  in  writing.^i  A  power  of  attorney  to  convey  lands  must 
possess  the  same  requisites,  and  observe  the  same  solemnities,  as  are  necessary 
in  a  deed  directly  conveying  the  lands.®* 

4.  Appointment  of  Person  as  "Exci^usive  Vendor."" — An  agency  may  be 
created  by  the  appointment  of  a  person  as  "exclusive  vendor"  of  articles  of  mer- 
chandise belonging  to  another .^^ 


621;  OFFICERS  AND  AGENTS  OF 
PRIVATE  CORPORATIONS,  vol.  8, 
p.  957. 

88.  Corporations  created  by  statute. — 
Fleckner  v.  United  States  Bank,  8  Wheat. 
338,  5  Lr  Ed.  631,  following  Bank  v. 
Patterson,  7  Cranch  299,  3  L.  Ed.  351; 
Mechanics'  Bank  v.  Bank,  5  Wheat.  326, 
5  L.  Ed.  100. 

The  acts  of  the  board  of  directors  of 
a  corporation,  evidenced  by  a  written 
vote,  are  as  completely  binding  upon  the 
corporation,  and  as  complete  authority 
to  their  agents,  as  the  most  solemn  acts 
done  under  the  corporate  seal.  Fleckner 
V.  United  States  Bank,  8  Wheat.  338,  5 
L.  Ed.  631. 

89.  Banks  and'  other  commercial  cor- 
porations.— Fleckner  v.  United  States 
Bank,  8  Wheat.  338,  5  L.  Ed.  631;  Bank  v. 
Patterson,  7  Cranch  299,  3  L.  Ed.  351; 
Mechanics'  Bank  v.  Bank,  5  Wheat.  326, 
5  Ir.  Ed.  100. 

"In  respect  to  banks,  from  the  very 
nature  of  their  operations  in  discounting 
notes,  in  receiving  deposits,  in  paying 
checks,  and  other  ordinary  and  daily 
contracts,  it  would  be  impracticable  to 
affix  the  corporate  seal  as  a  confirmation 
of  each  individual  act.  And  if  a  general 
authority  for  such  purposes,  under  the 
corporate  seal,  would  be  binding  upon 
the  corporation,  because  it  is  the  mode 
prescribed  by  the  common  law,  must  not 
the  like  authority,  exercised  by  agents 
appointed  in  the  mode  prescribed  by  the 
charter,  and  to  whom  it  is  exclusively 
given  by  the  charter,  be  of  as  high  and 
solemn  a  nature  to  bind  the  corporation? 
To  suppose  otherwise  is  to  suppose  that 
the  common  law  is  superior  to  the  legis- 
lative authority,  and  that  the  legislature 
cannot  dispense  with  forms  or  confer 
authorities  which  the  common  law  at- 
taches to  general  corporations.  Where 
corporations  have  no  specific  mode  of 
acting  prescribed,  the  common-law  mode 
of  acting  may  be  properly  inferred;  but 
every  corporation  created  by  statute  may 
act    as    the    statute    prescribes,    and    the 


common  law  cannot  control  by  implica- 
tion that  which  the  legislature  has  ex- 
pressly sanctioned.  Indeed,  this  very 
point  has  been  repeatedly  under  the  con- 
sideration of  this  court;  and  in  the  case 
of  Bank  v.  Patterson,  7  Cranch  299,  3 
L.  Ed.  351,  and  Mechanics'  Bank  v.  Bank, 
6  Wheat.  326,  5  L.  Ed.  100,  principles 
were  established  which  settle  the  point, 
that  the  corporation  may  be  bound  by 
contracts  not  authorized  or  excluded 
under  its  corporate  seal,  and  by  contracts 
made  in  the  ordinary  discharge  of  the 
official  duty  of  its  agents  and  officers." 
Fleckner  v.  United  States  Bank,  8  Wheat. 
338,  5  L.  Ed.  631.  See  the  title  BANKS 
AND  BANKING,  vol.  3.  p.  1. 

30.  Agent  to  abandon  to  underwriter. — 
Chesapeake  Ins.  Co.  v.  Stark,  6  Cranch  268, 
3  L.  Ed.  220. 

"The  agent  who  made  the  insurance 
might  certainly  be  credited,  and  in  trans- 
actions of  this  kind,  always  is  credited, 
when  he  declares  that,  by  the  order  of 
his  principal,  he  abandons  to  the  under- 
writers. In  this  case,  the  jury  find  that 
the  abandonment  was  made  for  the 
plaintiff;  and  this  finding  establishes  that 
fact."  Chesapeake  Ins.  Co.  v.  Stark,  6 
Cranch  268,  3  L.  Ed.  220.  See  the  title 
MARINE  INSURANCE,  vol.  8,  p.  149. 

31.  Agent  to  sell  lands. — Nicholson  v. 
Mifflin,  2  Dall.  246,  1  L.  Ed.  367.  See  the 
title  DEEDS,  vol.  6,  p.  245. 

38.  Requisites  of  power  of  attorney  to 
convey  lands. — Clark  z;.  Graham,  6  Wheat. 
577,  5  L.  Ed.  334.  See  the  title  DEEDS, 
vol.  6,  p.  245. 

33.  "Eixclusivc  vendor."— Willcox,  etc., 
Sewing  Machine  Co.  v.  Ewing,  141  U. 
S.  627,  35  L.  Ed.  882. 

A  person  was  appointed  as  "exclusive 
vendor"  of  another's  machines  within 
a  particular  territory,  with  peculiar 
privileges  granted  to  and  peculiar  re- 
strictions imposed  upon  the  former.  One 
clause  of  the  contract  prohibited  the 
person  appointed  from  soliciting  trade, 
directly  or  indirectly,  in  the  territory  "of 
other  agents;"  another  provided  that  he 
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VI.   Nature  and  Extent  of  Agent's  Authority. 

A.  In  General. — The  general  rule  is,  that  a  principal  is  bound  by  the  act  of 
his  agent  no  further  than  he  authorizes  that  agent  to  bind  him-^**  But  the  ex- 
tent of  the  power  given  to  an  agent  is  decided  as  well  from  facts  as  from  express 
delegation.35 

B.  Powers  Expressly  Granted. — An  agent,  of  course,  has  power  to  do  any 
act  within  the  scope  of  the  authority  expressly  conferred  upon  him.^® 

0.  Powers  Implied  from  Those  Granted. — A  grant  of  power  to  act  for 
another,  carries  with  it  by  implication,  the  power  to  employ  all  the  usual,  ordinary 
and  necessary  means  to  effectuate  the  beneficial  exercise  of  the  power  expressly 
granted.®^     But  an  implied  authority  has  its  limitations  as  well  as  that  which  is 


would  bind  "all  subvendors  or  agents"  to 
sustain  the  established  retail  prices  of  the 
company;  and  still  another  imposed  re- 
strictions upon  the  sale  of  his  "appoint- 
ment or  agency."  It  was  held  that  the 
person  so  appointed  was  none  the  less 
an  agent  because  of  his  appointment  as 
"exclusive  vendor,"  and  that  the  agree- 
ment constituted  him  the  sole  agent  for 
the  sale  of  machines  within  a  certain 
territory.  Willcox,  etc.,  Sewing  Machine 
Co.  V.  Ewing,  141  U.  S.  627,  35  L.  Ed.  882. 

34.  General  rule  as  to  liability  of 
principal. — See  post,  "Liability  of  Prin- 
cipal to  Third  Persons,"  IX,  B,  1;  "Where 
Agent  Exceeds  Authority."  IX,  B,  1,  b,  (4). 

35.  Extent  of  agent's  authority — In 
general. — Parsons  v.  Armor,  3  Pet.  413, 
7  L.  Ed.  724. 

In  the  estimate  or  application  of  such 
facts,  the  law  has  regard  to  public 
security,  and  often  implies  the  rule  "that 
he  who  trusts  must  pay;"  so  also,  col- 
lusion with  an  agent  to  get  a  debt  paid, 
through  the  intervention  of  one  in  fail- 
ing circumstances,  has  been  held  to  make 
the  principal  liable,  on  the  ground  of 
immoral  dealing.  Parsons  v.  Armor,  3 
Pet.  413,  7  L.  Ed.  724. 

36.  Nature  and  extent  of  agent's  author- 
ity— Powers  expressly  granted. — Angle 
V.  North-Western,  etc.,  Ins.  Co.,  92  U. 
S.  330,  23  L.  Ed.  556;  Parsons  v.  Armor, 
3  Pet.  413,  7  L.  Ed.  724. 

37.  Powers  implied  from  those  granted. — 
Angle  V.  North-Western,  etc.,  Ins.  Co., 
92  U.  S.  330,  23  L.  Ed.  556;  Ventress  v. 
Smith,  10  Pet.  161,  9  L.  Ed.  382;  Boyle  v. 
Zacharie,  6  Pet.  635,  8  L.  Ed.  527;  LeRoy 
V.  Beard,  8  How.  451,  467,  12  L.  Ed.  1151. 

An  agent  has  power  to  do  an  act  for  the 
benefit  of  his  principal,  and  indispensable 
to  carry  out  the  purpose  of  the  agency, 
and  naturally  implied  from  the  relation 
of  the  parties.  Boyle  v.  Zacharie,  6  Pet. 
635,  8  L.  Ed.  527. 

A  person  who  is  manager  of  the  whole 
concern,  for  the  proprietors  of  the  tan 
yard,  with  power  to  buy  hides  and  sell 
leather,  has  power  to  charge  them  for 
skins  and  hides,  received  by  him  in  the 
course  of  business.  Barry  v.  Foyles,  1 
Pet.    311,    7    L.    Ed.    157.      See    the    title 


DOCUMENTARY  EVIDENCE,  vol.  5, 
pp.  431,  460. 

Implied  authority  to  fill  in  blanks  in 
negotiable  instruments. — See  the  title 
ALTERATION  OF  INSTRUMENTS, 
vol.  1,  pp.  261,  268. 

Where  a  power  to  sell  or  convey  is 
given  in  writing  and  not  aided  by 
language  conferring  a  wide  discretion,  it 
must  be  construed  as  intending  to  confer 
all  the  usual  means,  or  sanction  the  usual 
manner  of  performing  what  is  intrusted 
to  the  agent.  Nor  is  the  power  confined 
merely  to  "usual  modes  and  means,"  but, 
whether  the  agency  be  special  or  general, 
the  attorney  may  use  appropriate  modes 
and  reasonable  modes;  such  are  con- 
sidered within  the  scope  of  his  authority. 
LeRoy  v.  Beard,  8  How.  451,  467,  12  L. 
Ed.  1151. 

Authority  given  by  church  trustees  to 
one  of  their  number  to  pay  insurance 
premiums,  carries  with  it  authority  to 
procure  the  policy  of  insurance.  Insur- 
ance Co.  V.  Chase,  6  Wall.  509,  18  L-  Ed. 
624.  See,  generally,  the  titles  INSUR- 
ANCE, vol.  7,  p.  66;  RELIGIOUS 
SOCIETIES. 

The  right  to  sue  is  necessarily  implied 
in  the  authority  to  collect  the  goods, 
chattels,  rights,  and  credits.  Ventress  v. 
Smith,  10  Pet.  161,  9  L.  Ed.  382. 

Authority  to  lay  out  and  fix  upon  the 
plan  of  a  town  and  survey  it,  includes 
the  power  to  determine  the  width  of  the 
respective  streets  and  alleys,  the  size  and 
form  of  the  lots,  to  mark  out  the  public 
grounds,  and  to  determine  on  everything 
so  far  as  relates  to  the  town,  and  its 
beauty,  convenience  and  value.  Barclay 
V.  Howell,  6  Pet.  498,  8  L.  Ed.  477. 

A  power  of  attorney  to  adjust  a  con- 
tract and  to  obtain  the  principal's  release 
from  all  liability  thereon  necessarily 
implies  a  power  in  the  agent  to  settle  a 
liability  which  must  necessarily  be  set- 
tled in  order  to  obtain  the  principal's 
release.  Runkle  v.  Burnham,  153  U.  S. 
216,  226,  38  L.  Ed.  694. 

An  authority  to  subscribe  to  the  stock 
of  a  railroad  company  does  not  authorize 
an  agent  to  subscribe  to  the  stock  of  a 
different     company.       Bates     County     v. 
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express.'^^ 

D.  Powers  Implied  from  Usage  and  Custom. — Where  a  principal  author- 
izes an  agent,  engaged  in  an  established  market  or  trade,  to  deal  in  that  trade,  he 
confers  authority  upon  the  agent  to  deal  according  to  any  well-established  usage 
in  such  market  or  trade.^®  Where  the  authority  of  the  agent  is  left  to  be  inferred 
by  the  public  from  powers  usually  exercised  by  the  agent,  it  is  enough  if  the 
transaction  in  question  involves  precisely  the  same  general  powers,  though  ap- 
plied to  a  new  subject  matter .^^ 

E.  Instructions  as  Limiting  Authority. — Special  instructions  lir^.iting  the 
authority  of  a  general  agent,  whose  powers  would  otherwise  be  coextensive  with 
the  business  intrusted  to  him,  must  be  communicated  to  the  party  with  whom  he 
deals,  or  the  principal  will  be  bound  to  the  same  extent  as  though  such  special 
instructions  were  not  given."*  ^ 

F.  Effect  of  Holding  Out  Agent  as  Clothed  with  Authority.— If  an 
owner  of  personal  property  authorizes  an  agent  to  assume  the  apparent  right  to 
sell  it,  an  ini)ocent  purchaser  may  safely  buy  from  the  agent,  and  his  purchase 
will  bind  the  principal,  though  in  fact  there  was  no  real  authority  to  sell,  but  the 
principal  is  not  bound  unless  he  has  held  out  the  agent  to  the  public  as  clothed 
with  such  authority.**  2 


Winters,  97  U.  S.  83,  91,  24   L.  Ed.  933. 

Power  to  superintend  the  building  of  a 
house  or  other  work  includes  the  power 
to  make  the  necessary  contracts  therefor. 
Henderson  Bridge  Co.  v.  McGrath,  134 
U.  S.  260,  274,  33  L-  Ed.  934. 

An  authority  to  loan  money  at  a  legal 
rate  of  interest  does  not  include,  by 
implication,  the  authority  to  loan  at  an 
illegal  rate.  An  authority  to  violate  the 
law  will  never  be  presumed.  Call  v. 
Palmer,  116  U.  S.  98,  102,  29  L.  Ed.  559. 
See  the  title  USURY. 

An  authority  to  recover  a  principal's 
interest  in  real  estate,  and  for  that  pur- 
pose to  do  all  such  acts,  and  take  such 
proceedings,  and  use  all  such  lawful  ways 
and  means  as  he  should  deem  necessary 
to  assert  and  establish  the  principal's 
right,  does  not  warrant  a  conveyance  of 
such  interest  or  a  gift  of  it.  Hanrick  v, 
Patrick,  119  U.  S.  156,  173,  175,  30  L. 
Ed.  396. 

88.  Limitation  of  implied  authority. — 
Angle  V.  North-Western,  etc.,  Ins.  Co., 
92  U.  S.  330,  23  L.  Ed.  556. 

Where  a  party  to  a  negotiable  instru- 
ment entrusts  it  to  another  for  use  as 
such,  with  blanks  not  filled  up,  such  in- 
strument so  delivered  carries  on  its  face 
an  implied  authority  to  complete  the 
same  by  filling  up  the  blanks;  but  the 
authority  implied  from  the  existence  of 
the  blanks  would  not  authorize  the  person 
entrusted  with  the  instrument  to  vary  or 
alter  the  material  terms  of  the  instru- 
ment by  erasing  what  is  written  or 
printed  as  part  of  the  same,  nor  to  per- 
vert the  scope  and  meaning  of  the  same 
by  filling  the  blanks  with  stipulations 
repugnant  to  what  was  plainly  and  clearly 
expressed  in  the  instrument  before  it  was 
so  delivered.  Angle  v,  North-Western, 
etc.,  Ins.  Co.,  92  U.  S.  330,  23  L.  Ed.  556. 

89.  Powers    implied    from   usage   and 


custom. — Bibb  v.  Allen,  149  U.  S.  481,  37 
L.  Ed.  817. 

This  is  true  especially  when  such  usage 
is  known  to  the  principal,  and  is  fair  in 
itself,  and  does  not  change  in  any 
essential  particular  the  contract  between 
the  principal  and  agent,  or  involves  no 
departure  from  the  instructions  of  the 
principal;  provided,  the  transaction  for 
which  the  agent  is  employed  is  legal  in 
its  character,  and  does  not  violate  any 
rule  of  law,  good  morals,  or  public  policy. 
Bibb  V.  Allen,  149  U.  S.  481,  37  L.  Ed.  817. 
See  the  titles  BROKERS,  vol.  3,  p.  531; 
ILLEGAL  CONTRACTS,  vol.  6,  p.  737; 
USAGES  AND  CUSTOMS. 

40.  Merchants'  Bank  p.  State  Bank,  10 
Wall.  604,  19  L.  Ed.  1008. 

41.  Instructions  as  limiting  authority. — 
Insurance  Co.  v.  McCain,  96  U.  S.  84,  24 
L.  Ed.  653;  Insurance  Co.  v.  Wilkinson, 
13  Wall.  222,  20  L.  Ed.  617.  See  post, 
"Liability  of  Principal  to  Third  Persons," 
IX,  B,  1. 

Were  the  law  otherwise,  the  door  would 
be  open  to  the  commission  of  gross 
frauds.  Good  faith  requires  that  the 
principal  should  be  held  by  the  acts  of 
one  whom  he  has  publicly  clothed  with 
apparent  authority  to  bind  him.  Story, 
Agency,  §§  126,  127,  and  CLses  there  cited. 
Insurance  Co.  v.  McCain,  96  U.  S.  84, 
24  L.  Ed.  653;  Butler  v.  Maples,  9  Wall. 
766,  19  L.  Ed.  822;  The  Schooner  Freeman, 
18  Wall.  182,  15  L.  Ed.  341.  See  post, 
"Effect  of  Holding  Out  Agent  as  Clothed 
with  Authority,"  VI,  F. 

42.  Effect  of  holding  out  agent  as  clothed 
with  authority. — Thatcher  v.  Kaucher,  131 
U.  S.,  appx.  cxlvi,  24  L-  Ed.  511.  See,  also, 
Merchants'  Bank  v.  State  Bank,  10  Wall. 
604,  19  L.  Ed.  1008.  See  post,  "Liability 
of  Principal  to  Third  Persons,"  IX,  B,  1. 

There  must  be  some  evidence  either  of 
permission   from  the  principal  to  sell   or 
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O.  Agent  Must  Act  in  Way  Usual  in  Line  of  Business  in  Which  He  Is 
Acting. — Within  the  sphere  of  the  authority  conferred,  the  act  of  the  agent  is 
as  binding  upon  the  principal  as  if  it  were  done  by  the  principal  himself. -^^  But 
it  is  an  elementary  principle,  applicable  alike  to  all  kinds  of  agency,  that  whatever 
an  agent  does  can  be  done  only  in  the  way  usual  in  the  line  of  business  in  which 
he  is  acting.  There  is  an  implication  to  this  effect  arising  from  the  nature  of 
his  employment,  and  it  is  as  effectual  as  if  it  had  been  expressed  in  the  most 
formal  terms.  It  is  present  whenever  his  authority  is  called  into  activity,  and 
prescribes  the  manner  as  well  as  the  limit  of  its  exercise.** 

H.  Duty  of  Third  Persons  to  Ascertain  Agent's  Authority— 1.  Special 
Agency. — In  the  case  of  a  special  agency,  created  by  persons  acting  en  autre 
droit,  a  person  dealing  with  the  agent  is  bound  to  inquire  into  the  extent  of  his 
authority  and  to  see  whether  the  agent  acts  within  the  scope  of  it.** 

2.   General  Agency. — In  the  case  of  a  general  agency,  a  person  dealing  with 


of  consent  to  the  agent  representing  him- 
self to  have  such  authority.  Thatcher  v. 
Kaucher,  131  U.  S.,  appx.  cxlvi,  24  L. 
Ed.  511. 

No  person  can  be  allowed  to  hold  out 
another  as  his  agent  and  then  disavow 
responsibility  for  his  acts.  Insurance  Co. 
V,  McCain,  96  U.  S.  84,  86,  24  L.  Ed.  653. 

The  Freedman's  Savings  and  Trust 
Company,  chartered  by  an  act  of  congress 
approved  March  3,  1865  (13  Stat.  510), 
being,  during  a  financial  crises,  pressed 
for*means,  its  agent,  with  the  knowledge 
and  consent  of  its  trustees,  borrowed  of 
A.  moneys  which  were  applied  to  its  use. 
A  note  therefor  was  signed  by  the  actuary 
of  the  institution,  who  subsequently 
transferred  to  A.,  in  satisfaction  thereof, 
certain  securities  belonging  to  the  com- 
pany. That  officer  was  held  out  to  the 
public  as  competent  to  make  such  an 
exchange,  and  there  was  no  departure  in 
this  instance  from  the  established  usage. 
No  fraud  was  committed,  and  the  trans- 
action was  advantageous  to  the  institution. 
On  the  failure  of  the  company,  the  com- 
missioners appointed  to  wind  up  its  affairs 
filed  their  bill,  praying  that  A.  be  decreed 
to  deliver  to  them  said  securities.  Held, 
that  the  commissioners  are  not  entitled 
to  relief.  Creswell  v.  Lanahan,  101  U.  S. 
347,  25  L.  Ed.  853.  See,  also.  Mechanics' 
Bank  v.  State  Bank,  lO  Wall.  604,  19  L. 
Ed.  1008. 

If  the  principal  has,  by  his  declarations 
or  conduct,  authorized  the  opinion  that 
he  has  given  more  extensive  powers  to 
his  agent  than  were  in  fact  given,  he 
cannot  be  permitted  to  avail  himself  of 
the  imposition,  and  to  protest  bills,  the 
drawing  of  which  his  conduct  had 
sanctioned.  Schimmelpennich  v.  Bayard, 
1  Pet.  264,  7  L.  Ed.  138. 

The  principle  is  well  settled  that  when 
the  owner  of  property  in  any  form  clothes 
another  with  the  apparent  title  or  power 
of  disposition,  and  third  parties  are 
thereby  induced  to  deal  with  him,  they 
shall  be  protected.  Cowdrey  v,  Vanden- 
burgh,  101  U.  S.  572,  575,  25  L.  Ed.  923. 
See  ante,  "Instructions  as  Limiting  Au- 
thority,"   VI,    E;    post,    **Duty    of    Third 


Persons  to  Ascertain  Agent's  Authority," 
VI,  H. 

43.  Act  of  agent  within  authority  bind- 
ing upon  prindpaL— See  post,  "In  General," 
IX,  B,  1,  a. 

44.  Agent  must  act  in  way  usual  in  line 
of  business  in  which  he  is  acting. — Hoff- 
man V.  Hancock,  etc.,  Ins.  Co.,  92  U.  S. 
161,  23  L.  Ed.  539.  See  post,  "Liability  of 
Principal  to  Third  Persons,"  IX,  B,  1. 

45.  Duty  of  third  person  to  ascer- 
tain agent's  authority — Special  agency.— 
O wings  V.  Hull,  9  Pet.  607,  9  L.  Ed.  246; 
Butler  V,  Maples,  9  Wall.  766,  19  L.  Ed. 
822.  See  post,  "Liability  of  Principal  to 
Third  Persons,"  IX,  B,  1;  "Where  Agent 
Exceeds  Authority,"  IX,  B,  1,  b,  (4). 

Although  a  person  transacting  business 
with  an  agent,  on  the  credit  of  his 
principal,  is  bound  to  know  the  extent 
of  the  agent's  authority,  yet  if  the 
principal  has,  by  his  declarations  or  con- 
duct, authorized  the  opinion  that  he  had 
given  more  extensive  powers  to  his  agent 
than  were  in  fact  given,  he  cannot  be 
permitted  to  avail  himself  of  the  impo- 
sition and  to  protest  bills,  the  drawing  of 
which  his  conduct  had  sanctioned.  Schim- 
melpennich V,  Bayard,  i  Pet.  264,  7  L. 
Ed.  138.  See  ante,  "Effect  of  Holding 
Out  Agent  as  Clothed  with  Authority," 
VI,  F. 

Agents,  held  out  as  such  by  their 
principals  for  certain  defined  purposes, 
well  known  to  the  public,  cannot  bind 
their  principals  by  any  acts  done  outside 
of  the  scope  of  their  authority,  as  defined 
by  the  well-known  purposes  of  their 
agency.  Masters  of  vessels  are  authorized 
to  sign  bills  of  lading,  and  the  instruments 
when  duly  executed  in  the  usual  course 
of  business  bind  the  owners  of  the  vessel 
if  the  goods  were  laden  on  board  or  were 
actually  delivered  into  the  custody  of  the 
master,  but  it  is  well-settled  law  that  the 
owners  are  not  liable,  if  the  party  to  whom 
the  bill  of  lading  was  given  had  no  goods 
or  the  goods  described  in  the  bill  of  lading 
were  never  put  on  board  nor  delivered 
into  the  custody  of  the  master.  Like 
principles  are  applied  in  all  cases  where 
the  authority  of  the  agent  is  limited  and 
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the  agent  is  not  bound  to  see  whether  the  agent  acts  within  the  scope  of  his  pow- 
ers.*^ 

I.  Construction  of  Authority*^ — 1.  In  Gkneral.^A  special  power  is  to  be 
strictly  construed,  so  as  to  sanction  only  such  acts  as  are  clearly  within  its  terms,*^ 
but  the  object  of  the  parties  is  always  to  be  kept  in  view,  and  where  the  language 
used  will  permit,  that  construction  should  be  adopted  which  will  carry  out,  instead 
of  defeating,  the  purpose  of  the  appointment.^o  If  the  construction  of  an  agent's 
authority  be  in  some  doubt,  not  only  may  usage  be  resorted  to  for  explanation, 
but  the  agent  may  do  what  seems  from  the  instrument  plausible  and  correct ;  and 
though  it  turn  out  in  the  end  to  be  wrong,  as  understood  by  the  principal,  the 
latter  is  still  bound  by  the  conduct  of  the  agent.^^  A  general  power  of  attorney 
is  sufficient  to  authorize  an  agent  to  give  a  general  release  in  the  name  of  his 
principal.*^2  ^  power  of  attorney  given  to  two  persons,  in  which  they  are  referred 
to  as  "the  lawful  attorney  or  attorneys"  of  the  constituent,  vests  a  several  as  well 
as  a  joint  authority  in  the  attorneys.*^^ 


the  limitations  as  defined  by  the  purposes 
of  the  agency  are  well  known  to  the 
public.  Merchants'  Bank  v.  State  Bank, 
10  Wall.  604,  19  L.  Ed.  1008. 

Every  person  who  deals  with  or  through 
an  agent  assumes  all  the  risk  of  a  lack 
of  authority  in  the  agent  to  do  what  he 
does.  Negotiable  paper  is  no  more  pro- 
tected against  this  inquiry  than  any  other. 
Anthony  v.  County  of  Jasper,  101  U.  S. 
693,  25  L.  Ed.  1005. 

In  regard  to  notes  and  bills  issued  or 
accepted  by  an  agent,  acting  under  a 
general  or  special  power,  the  rule  is  that, 
in  each  case  the  person  dealing  with  the 
agent,  knowing  that  he  acts  only  by 
virtue  of  a  delegated  power,  must,  at  his 
peril,  see  that  the  paper  on  which  he  relies 
comes  within  the  power  under  which  the 
agent  acts.  And  this  applies  to  every 
person  who  takes  the  paper  afterwards; 
for  it  is  to  be  kept  in  mind  that  the 
protection  which  commercial  usage  has 
thrown  around  negotiable  paper  cannot 
be  used  to  establish  the  authority  by 
which  it  was  originally  issued.  Marsh  v. 
Fulton  County,  10  Wall.  676,  19  L.  Ed. 
1040.  See,  also,  Merchants*  Bank  v.  State 
Bank,  10  Wall.  604,  19  L.  Ed.  1008.  See, 
generally,  the  title  BILLS,  NOTES  AND 
CHECKS,  vol.  3,  p.  257. 

47.  General  agency, — Owings  v.  Hull, 
9  Pet.  607,  9  L.  Ed.  246. 

48.  Construction  of  authority. — See, 
generally,  the  titles  INTERPRETATION 
AND  CONSTRUCTION,  vol.  7,  p.  257; 
POWERS,   ante,   p.   588. 

48.  Special  powers  strictly  construed. — 
Holladay  v.  Daily,  19  Wall.  606,  22  L. 
Ed.  187;  Very  v.  Levy,  13  How.  345,  14 
L.  Ed.  173.  See,  also,  Morrill  v.  Cone, 
22  How.  75,  16  L.  Ed.  253. 

By  this  is  meant  that  neither  the  agent 
nor  a  third  person  dealing  with  him  in 
that  character,  can  claim  under  the  power 
any  authority  which  they  had  not  a  right 
to  understand  its  language  conveyed,  and 
the  authority  is  not  to  be  extended  by 
mere  general  words  beyond  the  object  in 
view.     Very  v.   Levy,   13    How.   345,   358, 


14    L.    Ed.    173,    citing    LeRoy   v.    Beard, 
8  How.  451,  12  L.  Ed.  1151. 

If  the  words  in  question  touch  only 
the  particular  mode  in  which  an  object, 
admitted  to  be  within  the  power,  is  to 
be  affected  and  they  are  ambiguous,  and 
with  a  reasonable  attention  to  them 
would  bear  the  interpretation  on  which 
both  the  agent  and  the  third  person  has 
acted,  the  principal  is  bound,  although 
upon  the  more  refined  and  critical  exam- 
ination the  court  might  be  of  opinion  that 
a  different  construction  would  be  more 
correct.  Very  z/.  Levy,  13  How.  345,  358, 
14  L.  Ed.  173,  citing  LcRoy  v.  Beard, 
8  How.  451,  12  L*  Ed.  1151. 

50.  Intention  of  parties  controls. — 
Holladay  v.  Daily,  19  Wall.  606,  22  L. 
Ed.  187. 

51.  LeRoy  v.  Beard,  8  How.  451,  468, 
12  L.  Ed.  1151. 

52.  General  power  of  attorney. — Quesnel 
V,  Mussy,  1  Dall.  449,  1  L.  Ed.  218. 

58.  Joint  and  several  power  of  attorney. — 
Greenleaf  v.  Birth,  5  Pet.  132,  8  L.  Ed.  72. 

A  power  of  attorney  was  given  by  C, 
to  A,  and  B.,  to  make,  in  his  name,  an 
acknowledgment  of  a  deed  for  land  in 
the  city  of  Washington,  before  some 
proper  officer,  with  a  view  to  its  regris- 
tration,  constituting  them  *'the  lawful 
attorney  or  attorneys"  of  the  constituent; 
A.  and  B.  severally  appeared  before  dif- 
ferent duly-authorized  magistrates,  in 
Washington,  at  several  times,  and  made 
a  several  acknowledgment,  in  the  name 
of  their  principal.  Held,  that  the  true 
construction  of  the  power  is  that  it  vests 
a  several  as  well  as  a  joint  authority  in 
the  attorneys;  they  are  appointed  "the 
attorney  or  attorneys;"  and  if  the  inten- 
tion had  been  to  give  a  joint  authority 
only,  the  words  "attornejr"  and  "or" 
would  have  been  wholly  useless.  To  give 
effect,  then,  to  all  the  words,  it  is  neces- 
sary to  construe  them  distributivcly,  and 
this  is  done  by  the  interpretation  before 
stated;  they  are  appointed  his  attorneys, 
and  each  of  them  is  appointed  his  attorney 
for    the    purpose    of    acknowledging    the 
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2.  To  Buy  and  Sell  Personalty. — Authority  to  buy  one  class  of  goods  would 
not  be  authority  to  buy  another  and  entirely  different  class,  and  authority  to  buy 
in  the  usual  course  of  business  would  not  be  authority  to  buy  outside  of  that 
course  of  business,^*  and  an  authority  to  sell  for  a  certain  price  and  on  certain 
terms,  is  not  satisfied  by  an  agreement  to  sell  for  the  price  named,  but  on  terms 
different  from  those  specified.^*^  But  where  an  agent  was  authorized  to  buy  on 
the  best  possible  terms,  not  paying  an  average  of  more  than  a  certain  sum  per 
pound,  this  contemplated  his  agreeing  to  pay  in  some  cases  more  than  the  sum 
specified.*^®  A  general  power  to  borrow  money  and  to  purchase  property  in- 
cludes authority  to  give  to  the  lender  of  the  money,  or  to  the  seller  of  the  property 
the  ordinary  securities.  Among  these  are  banknotes,  or  acceptances  and  collat- 
erals.^^ Where  an  agent  buys  an  article  for  his  principal  and  the  price  goes 
down,  another  agent  of  the  same  principal  has  no  authority  to  repudiate  the  con- 
tract unless  specially  directed  to  do  so.**  If  one  person  constitutes  another  his 
"general  and  special  agent  to  do  and  transact  all  manner  of  business,"  this  does 
not  necessarily  authorize  the  agent  to  sell  stocks  or  other  property  of  the  prin- 
cipal.*^ By  the  common  law,  an  agent  for  sale  has  no  power  to  pledge,  whether 
the  owner  has  intrusted  him  with  the  possession  of  the  goods  themselves,  or  with 
the  symbol  of  them,  as  by  consigning  them  to  him  by  a  bill  of  lading  in  which  he 
is  consignee  or  indorsee.®^^  Authority,  without  restriction  to  an  agent  to  sell, 
carries  with  it  authority  to  warrant.®^  An  agent  who  is  authorized  to  negotiate 
an  arrangement  with  a  third  person  to  accept  consignments  of  goods  from  his 
principal  and  to  sell  the  same  on  the  latter *s  account,  has  no  authority  after  the 
consignments  are  received,  to  withdraw  them,  or  to  exonerate  the  person  receiv- 
ing the  consignments  from  his  obligation  to  account  to  the  principal  for  the 
sales.®2 


deed.  Greenleaf  v.  Birth,  5  Pet.  132,  8 
L.  Ed.  72.  See  post,  "Where  Authority 
Given  Jointly  to  Several  Persons,"  VII,  E. 

54.  Authority  to  buy. — Schultz  v.  Jordan, 
141  U.   S.*  213,  35   L.   Ed.  705. 

55.  DeSollar  v.  Hanscome,  158  U.  S. 
216,  222,  39  L-  Ed.  956. 

56.  Butler  v.  Maples,  9  Wall.  766,  775, 
19  L.  Ed.  822. 

57.  Hatch  v.  Coddington,  95  U.  S.  48, 
24  L.  Ed.  339. 

A  general  power  conferred  upon  the 
agent  of  a  railroad  company  to  borrow 
money  on  its  behalf,  in  such  sums,  for 
such  length  of  time,  and  at  such  a  rate 
of  interest  as  he  may  think  proper,  and 
to  purchase  iron  rails,  locomotives,  ma- 
chinery, etc.,  on  such  terms  as  he  may 
deem  advisable,  and,  in  order  so  to  do, 
to  make,  execute,  and  deliver  obligations, 
bills  of  exchange,  contracts,  and  agree- 
ments cf  the  company,  includes  authority 
to  give  to  the  lender  of  the  money 
borrowed,  or  to  the  seller  of  the  things 
purchased,  the  ordinary  securities.  Hatch 
V.  Coddington,  95  U.  S.  48,  24  L.  Ed.  339. 

58.  Repudiation  of  contract  made  by 
another  agent. — Law  z'.  Cross,  i  Black 
533,  17  L.  Ed.  185. 

5».  Authority  to  sell — Hodge  v.  Combs, 
1  Black  192,  17  L.  Ed.  157. 

If  the  agent  sells  public  stocks  under 
such  vague  and  indefinite  authority,  it  is 
at  least  necessary  for  the  purchaser,  when 
his  title  comes  in  controversy,  to  show 
that  he  bought  in  good  faith  and   paid  a 


fair  consideration.  Hodge  v.  Combs,  l 
Black  192,  17  L.  Ed.  157. 

60.  Agent  for  sale  has  no  parol  to 
pledge. — 2  Kent  Com.  625.  Allen  -•.  St. 
Louis  Bank,  120  U.  S.  20,  32,  30  L.  Ed.  573. 

ex.  Schuchardt  v.  Aliens.  1  Wall.  359, 
17  L.  Ed.  642.  See  post,  "To  Sell  and 
Convey  Real  Estate,"  VI,  I,  3.  See  the 
title  WARRANTY. 

62.  To  alter  or  modify  contract. — Ber- 
thold  V.  Goldsmith,  24  Hew.  536.  16  L. 
Ed.  762. 

To  enlarge  his  business,  Goldsmith,  the 
original  plaintiff,  authorized  a  third  per- 
son to  go  to  St.  Louis  to  negotiate  an 
arrangement  with  some  commission  house 
there  to  accept  consignments  of  cigars 
from  him  and  to  sell  the  same  on  his 
account,  agreeing  with  the  person  so  au- 
thorized to  give  him  half  the  profits  with 
a  guaranty  that  his  compensation  should 
amount  to  eighteen  hundred  dollars  per 
annum.  He  made  the  arrangement  with 
the  defendants,  stipulating  as  to  their 
commissions  and  that  the  cigars  should 
be  shipped  at  Baltimore  in  bond,  subject 
to  duties  and  charges,  and  notified  the 
plaintiflF  of  the  terms  and  conditions; 
whereupon  the  plaintiff  wrote  the  defend- 
ants a  letter,  concluding  with  these  words: 
"All  shipped  to  your  house.  I  will  hold 
you  responsible;"  and  sent  two  invoices 
of  cigars,  which  were  duly  received. 
Afterwards,  the  person  who  negotiated 
the  arrangement  wrote  an  order  to  the 
defendants   to  deliver  all   the   cigars,  not 
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3.  To  S^Lh  AND  Convey  Real  Estate. — It  is  a  general  proposition  that  a 
power  to  sell  gives  authority  to  sell  for  cash  only,  and  does  not  uphold  a  mere 
exchange.^3  An  authority  given  to  an  agent  to  sell  real  estate  authorizes  him  to 
contract  for  the  sale  of  such  real  estate,  but  not  to  convey  it.^*  A  power  of  at- 
torney authorizing  an  agent  to  contract  for  the  sale  of,  and  to  sell  certain  real 
estate,  either  in  whole  or  in  part,  and  on  such  terms  in  all  respects  as  he  shall 
deem  most  advantageous,  and  to  execute  deeds  of  conveyance  necessary  for  the 
full  and  perfect  transfer  of  all  the  principal's  right,  title,  etc.,  as  sufficiently  in 
all  respects  as  he  could  do  personally  in  the  premises,  has  been  construed  as  giv- 
ing to  the  agent  the  power  to  enter  into  a  covenant  of  warranty.®^  But  a 
power  "to  sell,  dispose  of,  contract,  and  bargain  for  land,  etc.,  and  to  execute 
deeds,  contracts  and  bargains  for  the  sale  of  the  same,"  does  not  authorize  a  re- 
linquishment to  the  state  of  Kentucky  of  the  land  of  the  constituent,  under  the 
act  of  the  legislature  of  that  state  of  1794;  which  allows  persons  who  held  lands 
subject  to  taxes  to  relinquish  and  disclaim  their  title  thereto,  by  making  an  entry 
of  the  tract,  or  the  part  thereof  disclaimed,  with  the  surveyor  of  the  county,®® 
and  where  an  agent  was  authorized  to  sell  lands  for  cash,  or  on  a  credit  with 
security  on  real  property,  to  execute  a  deed  describing  the  consideration,  acknowl- 
edging its  payment,  and  to  receive  the  money  or  securities  the  purchaser  might 
render,  he  is  not  authorized  to  exchange  the  lands  for  other  property,  or  to  ac- 
cept the  notes  of  the  vendee  as  cash,  or  to  accept  personal  security  or  any  form  of 


sold,  to  another  firm,  upon  receiving  what- 
ever sums  they  had  advanced.  The  firm 
paid  the  advances,-  received  the  cigars  and 
sold  them,  but  no  portion  of  the  proceeds 
ever  came  to  the  hands  of  the  plaintiff. 
The  defense  was  that  the  person  who 
gave  the  order  was  either  a  partner  or 
an  agent  of  the  plaintiff,  and  in  either 
capacity  had  a  right  to  direct  a  transfer 
of  the  cigars,,  and  thus  exonerate  the 
defendants  from  all  liability.  Held,  he 
was  not  an  agent  of  the  plaintiff  authorized 
to  withdraw  the  consignments,  or  to 
exonerate  the  defendants  from  their 
obligation  to  account  for  the  sales.  On 
the  contrary,  the  arrangement  was  that 
the  cigars  should  remain  in  their  custody 
and  control,  and  that  they  should  stand 
responsible  for  the  proceeds,  and  the  case 
shows  that  it  was  never  changed.  The 
court  below  were  right  in  instructing  the 
jury  that  there  was  no  evidence  to  sustain 
the  second  ground  of  defense.  Berthold 
V.  Goldsmith,  24  How.  536,  16  L.  Ed.  762. 

63.  Authority  to  sell  for  cash  only. — 
Woodward  v.  Jewell,  140  U.  S.  247,  35 
L.  Ed.  478.  citing  Morrill  v.  Cone,  22  How. 
75,  16  L.  Ed.  253. 

64.  Authority  to  contract  for  sale  of 
real  cstate.—Lyon  v.  Pollock,  99  U.  S.  668, 
25  L.  Ed.  265. 

A.,  at  the  commencement  of  the  late 
rebellion,  owned  property  in  San  Antonio, 
Texas,  consisting  principally  of  real  estate 
and  stock  in  a  gas  company.  Apprehend- 
ing that  his  life  was  in  danger  in  conse- 
quence of  his  avowed  hostility  to  seces- 
sion, he  fled  from  the  country,  and,  by 
a  power  of  attorney,  authorized  B.  to  sell 
the  property  for  whatever  consideration 
and  upon  such  terms  as  he  might  deem 
best,  and  to  execute  all  proper  instruments 
of   transfer.      B.    took   possession    of   the 


property,  which  he  retained  until  July, 
1865,  when  he  gave  the  charge  of  it,  with 
the  business  and  papers  in  his  hands,  to 
C.  A.,  thereupon  wrote  to  C,  "I  wish 
you  to  manage  (my  property)  as  you 
would  with  your  own.  If  a  good  oppor- 
tunity offers  to  sell  every  thing  I  have, 
I  would  be  glad  to  sell.  It  may  be 
parties  will  come  into  San  Antonio  who 
will  be  glad  to  purchase  my  gas  stock 
and  real  estate."  Held,  that  C.  was 
thereby  authorized  to  contract  for  the  sale 
of  the  real  estate,  but  not  to  convey  it. 
Lyon  V.  Pollock,  99  U.  S.  668,  25  L. 
Ed.  265. 

65.  Authority  to  sell,  execute  deeds  of 
conveyance,  etc.— LeRoy  v.  Beard,  8  How. 
451,  12  L.  Ed.  1151. 

These  expressions  aided  by  the  situation 
of  the  parties  and  the  property,  the  usages 
of  the  country  on  such  subjects,  the  acts 
of  the  parties  themselves,  and  any  other 
circumstance  having  a  legal  bearing  upon 
the  question,  held  to  give  the  agent  power 
to  enter  into  a  covenant  of  seizin.  LeRcy 
V.  Beard,  8  How.  451,  12  L.  Ed.  1151. 
See  the  title  COVENANTS,  vol.  5,  p.  5. 

66.  Clarke  v.  Courtney,  5  Pet.  319,  8 
L.  Ed.  140. 

"The  letter  of  attorney  manifestly  con- 
templated the  ordinary  contracts  of  bar- 
gain and  sale  between  private  persons  for 
a  valuable  consideration;  and  conveyance 
by  deed,  without  covenants  of  warranty. 
The  very  reference  to  covenants  shows 
that  the  parties  had  in  view  the  common 
course  of  conveyances,  in  which  covenants 
of  title  are  usually  inserted,  and  the  clause 
excludes  them.  The  statute  does  not  con- 
template any  deed  or  conveyance,  but  a 
mere  entry  of  relinquishment  or  dis- 
claimer of  record;  this  entry  constitutes 
a  good   title  in  the   state;   the   state   does 
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security  except  that  specified  in  the  condition.®^  Where  a  power  of.  attorney  is 
executed  authorizing  the  agent  to  make  conveyances  to  purchasers  when  sales 
were  made  by  third  persons,  such  a  power  is  not  a  power  to  convey  generally  and 
at  the  donee's  discretion,  and  being  a  naked  power  to  convey  when  a  sale  had 
.been  made,  a  deed  made  by  the  donee  not  in  accordance  with  the  power  is  a  fraud 
upon  the  power,  because  it  is  in  violation  of  the  authority  thereby  vested.®®  Where 
a  party,  holding  a  patent  from  the  United  States  for  certain  lands,  authorized,  by 
a  power  of  attorney,  his  agent  "to  act  upon  the  application  and  demand  of  any' 
person  actually  owning"  town  lots  in  Denver  City,  within  the  limits  of  the  lands, 
and  to  execute  and  deliver  deeds  to^uch  persons  who  "may  apply  for  the  same 
within  three  months  from"  a  certain  date,  it  was  held  that  the  "application  and 
demand"  must  be  made  within  that  time,  but  that  the  authority  of  the  agent  to 
adjudicate  the  claims  was  not  so  limited.®^  A  power  of  attorney  created  by  two 
or  more  persons  possessing  distinct  interests  in  real  property  may,  of  course,  be 
so  limited  as  to  prevent  a  sale  of  the  interest  of  either  separately;  but  in  the  ab- 
sence of  qualifying  terms,  or  other  circumstances,  thus  restraining  the  authority 
of  the  attorney,  a  power  to  sell  and  convey  real  property,  given  by  several  par- 
ties, in  general  terms,  is  a  power  to  sell  and  convey  the  interest  of  each,  either 
jointly  with  the  interests  of  the  others,  or  by  a  separate  instruments^ 

4.  To  Collect  and  Receive  Payment — a.  In  General. — Generally  as  to  au- 
thority of  agents  to  receive  payment  for  and  on  behalf  of  their  principals,  see  the 
title  Payment,  ante,  p.  319.  A  power  of  attorney  authorizing  the  attorney  to  sue 
for,  recover,  and  receive  moneys,  debts,  goods,  etc.,  and  to  make  acquittances  or 
other  sufficient  discharges  for  same,  and  generally  to  do  all  other  acts  necessary 
and  lawful  to  be  done  in  and  about  the  premises,  authorizes  the  attorney  to  give 


not  buy,  nor  does  the  party  sell,  in  such 
case.  It  seems  to  us  that  the  nature  of 
such  a  relinquishment,  amounting,  as  it 
does,  to  a  surrender  of  title  without  any 
valuable  consideration,  ought  not  to  be 
inferred  from  any  words,  however  general, 
much  less  from  words  so  appropriate  to 
cases  of  mere  private  sales  as  those  in 
the  present  letter  of  attorney.  The  ques- 
tion, whether  such  a  relinquishment 
should  be  made  or  not,  is  so  emphatically 
a  matter  of  pure  discretion  in  the  owner 
in  the  nature  of  a  donation,  that  it  ought 
not  to  be  presumed  to  be  delegated  to 
another  without  the  most  explicit  words 
used  for,  and  appropriate  to,  such  a  pur- 
pose. We  think  that  the  words  of  the 
present  letter  of  attorney  are  not  'suffi- 
cient to  clothe  the  agent  with  such  an 
authority."  Clarke  v.  Courtney,  5  Pet. 
319,  8  L.  Ed.  140. 

87.  Morrill  v.  Cone,  22  How.  75,  16  L. 
Ed.  253. 

68.  Power  to  convey  when  sales  are 
made  by  third  persons. — Deputron  v. 
Young,  134  U.  S.  241,  33  L.  Ed.  923. 

69.  Clements  v.  Macheboeuf,  92  U.  S. 
418,  23  L.  Ed.  504.  See  the  title  PUBLIC 
LANDS. 

70.  Power  given  by  two  or  more  per- 
sons to  sell  and  convey  distinct  inter- 
ests.—Holladay  V,  Daily,  19  Wall.  606, 
22  L.  Ed.  187.  See,  also,  Williams  v, 
Paine,  169  U.  S.  55,  42  L.  Ed.  658. 

The  cases  are  numerous  where  a  power 
given  by  several  has  been  held  invalid  as 
to  some  of  the  parties,  and  yet  sufficient 
to  authorize  a  transfer  of  the  title  of  the 


others.  The  decision  of  those  cases  has 
proceeded  on  the  doctrine  stated,  that 
where  a  power  is  given  by  several  the 
rnterest  of  each  in  the  property,  to  which 
the  power  refers,  may  « be  separately 
transferred.  Holladay  v.  Daily,  19  Wall. 
606,  22  L.  Ed.  187. 

A  power  of  attorney  to  sell  and  convey 
real  property,  given  by  a  husband  and 
his  wife  in  general  terms,  without  any 
provision  against  a  sale  of  the  interest 
of  either  separately,  or  other  circumstance 
restraining  the  authority  of  the  attorney 
in  that  respect,  authorizes  a  conveyance 
by  the  attorney  of  the  interest  of  the 
husband  by  a  deed  executed  in  his  name 
alone.  Holladay  v.  Daily,  19  Wall.  606, 
22  L.  Ed.  187. 

Where  a  power  of  attorney  is  made  by 
husband  and  wife,  French  people  resident 
in  France,  to  sell  lands  in  Illinois — the 
power,  a  long  French  instrument  with  the 
usual  verbiage  of  the  style  de  notaire, 
speaking  of  the  lands  as  lands  which  "Mr. 
and  Madame,"  etc.,  pwn  there — there  be- 
ing evidence  that  the  husband  owned  land 
there,  but  none  that  the  husband  and  wife 
did,  the  presumption  is  that  the  joinder 
of  the  wife  was  made  to  alienate  some 
supposed  right  of  dower,  and  not  to  de- 
scribe lands  owned  by  the  wife  and 
husband  jointly,  instead  of  by  the  husband 
alone;  this  at  least  in  favor  of  a  bona 
fide  purchaser,  long  in  possession.  Dolton 
V,  Cain,  14  Wall.  472,  20  L.  Ed.  830.  See 
the  title  HUSBAND  AND  WIFE,  vol. 
6,  p.  716. 
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a  receipt  in  full,  which  will  bind  the  party  executing  the  power  J  ^  But  a  power  of 
attorney  given  by  a  vendor  to  an  agent  to  receive  any  sum  or  sums  of  money  oh 
account  of  and  in  part  payment  of  a  mortgage,  etc.,  does  not  authorize  the  agent 
to  give  a  receipt  in  full  for  certain  balances  by  way  of  adjustment  and  compro- 
mise, and  to  arbitrate  and  decide  all  matters  in  variance  between  the  parties.  And 
where  the  vendor  disapproved  the  acts  of  the  agent,  the  payment  is  not  good, 
even  on  account,  against  the  vendor.*^ 2    Instructions  to  the  president  or  cashier  of 


71.  Authority  to  collect  and  receive  pay- 
ment.— Chouteau  v.  United  States,  95  U. 
S.  61,  24  L.  Ed.  371.  See,  also,  Mackey  v. 
Coxe,  18  How.  100,  15  L.  Ed.  299. 

A.,  having  a  claim  against  the  govern- 
ment under  his  contract  with  the  navy 
department  for  building  the  ironclad  steam 
battery  "Etlah,"  executed  to  B.  a  power 
of  attorney  authorizing  him  to  sue  for, 
recover,  and  receive  all  such  sum  or  sums 
of  money,  debts,  goods,  wares,  and  other 
demands  whatsoever,  and  especially  pay- 
ments that  were  or  would  be  on  his  con- 
tract for  building  the  "Etlah,"  with  full 
power  in  and  about  the  premises;  to  have, 
use,  and  take  all  lawful  means  and  ways 
in  his  name  for  the  purposes  aforesaid; 
and  to  make  acquittances  or  other  suffi- 
cient discharges  for  him  and  in  his  name, 
and  generally  to  do  all  other  acts  necessary 
and  lawful  to  be  done  in  and  about  the  prem- 
ises. The  contract  fixed  the  amount  to  be 
paid  for  the  battery,  and  provided  for  its 
completion  and  delivery  within  eight 
months  from  June  24,  1863.  For  every 
month  that  the  delivery  might  be  made 
earlier  than  the  time  fixed,  the  contractor 
should  receive  $4,500,  and  for  every 
month  later  he  should  pay  a  like  sum.  It 
also  provided  that  the  department  might, 
at  any  time  during  the  progress  of  the 
work,  make  such  alterations  and  additions 
to  the  plans  and  specifications  as  it  might 
deem  necessary  and  proper,  the  extra  ex- 
pense caused  thereby  to  be  paid  at  fair 
and  reasonable  rates,  to  be  determined 
when  the  changes  were  directed  to  be 
made.  The  battery  was  finished  for  deliv- 
ery in  November,  1865,  and  the  proper 
authorities  of  the  department  certified  that 
the  extra  work  and  materials,  rendered 
necessary  in  making  the  alterations  and 
additions  that  were  ordered,  amounted  to 
$116,111.  A  portion  of  that  sum  having 
previously  been  paid,  a  voucher,  in  favor 
of  A.,  for  $26,653.17,  ''being  the  full  and 
final  payment  on  all  extras,  and  in  full  for 
all  claims  and  demands  for  that  work," 
was  approved  by  the  department  April  24, 
1866,  and  paid  May  11  following  to  B., 
who,  under  his  power  of  attorney,  re- 
ceipted it  in  full.  A.'s  assignee,  asserting 
that  the  extra  work  amounted  to 
$172,273.55,  brought  suit  in  the  court  of 
claims  to  recover  the  excess  over  the 
amount  paid,  and  $118,283.30  alleged  to  be 
due,  irrespective  of  extras,  on  account  of 
an  increase  in  the  price  of  labor  and  ma- 
terials during  the  time  "that  the  comple- 
tion of  the  vessel  was  delayed  by  reason 

9  U  S  E11C--42 


of  such  alterations  and  additions.  Held: 
1.  That  the  power  of  attorney  authorized 
B.  to  accept  payment  of  the  voucher, 
which  upon  its  face  declared  it  was  the 
last  and  full  payment  for  the  extra  work, 
and  that  his  acceptance  bound  A.,  and 
barred  a  recovery  for  such  work.  2.  That 
the  United  States  is  not  liable  to  A.  for 
the  increased  cost  of  the  labor  and  ma- 
terials. Chouteau  v.  United  States,  95  U. 
S.  61,  24  L.  Ed.  371. 

Where  a  party  gives  to  another  a  power 
of  attorney,  in  blank,  and  defectively  wit- 
nessed, authorizing — "to  collect  and  re- 
ceive any  and  all  moneys  due  to  him" 
from  the  government  under  an  agreement 
specified,  "and  to  make  a  good  and  suffi- 
cient release,  acquittal  or  receipt  for  the 
same,"  and  generally  to  do  any  and  all 
things  necessary  in  the  premises — ^this 
power  being  by  statute  "null  and  void" 
from  the  defective  execution — and  the 
person  to  whom  the  power  is  thus  given 
fills  the  blank  with  the  name  of  an  at- 
torney at  law,  and  instructs  him  to  sue 
the  government,  and  the  attorney  files  a 
petition  in  the  court  of  claims  in  the  name 
of  the  principal  in  the  power,  "to  the  use 
and  benefit"  of  the  person  to  whom  the 
power  was  delivered,  the  petition  repre- 
senting that  such  person  is  the  person 
beneficially  interested,  and  the  principal 
— though  not  authorizing  the  suit — subse- 
quently, with  knowledge  of  the  facts, 
suffers  the  suit  to  proceed  and  co-oper- 
ates in  its  prosecution,  and  while  the  ac- 
tion is  pending,  a  settlement  is  eflFected 
between  the  person  to  whom  the  power 
was  delivered  and  the  government  (the 
principal  to  the  power  being  no  party  to 
the  settlement,  but  allowing  it  to  proceed 
without  objection),  and  the  money  is  paid 
under  the  settlement,  but  owing  to  the 
law  officers  of  the  government  not  being 
advised  of  the  settlement,  the  suit  is  not 
formally  withdrawn — the  principal  in  the 
power  cannot,  afterwards,  file  an  amended 
petition  alleging  that  the  power  was  not 
intended  to,  and  did  not  confer  any  power 
or  authority  on  anybody  to  do  more  than 
to  prosecute  the  claim  to  settlement,  and 
to  receive  any  draft  in  the  name  of  the 
principal;  and  so  claim  payment  under  the 
contract  himself.  He  is  estopped  by  his 
own  action  from  disputing  the  validity  of 
19  Wall.  13,  22  L.  Ed.  144.  See  the  title 
UNITED  STATES. 

72.    Curtis  V,  Innerarity,  6  How.  146,  13 
L.  Ed.  380. 
the  settlement.     Stowe  v.  United  States, 
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a.  bank  to  hold  certain  debts  subject  to  the  order  of  a  person,  who  had  become 
personally  responsible  for  a  sum  of  money,  which  these  debts  were  intended  in 
part  to  meet,  and  to  place  such  debts  when  collected,  to  the  credit  of  the  party 
giving  the  instructions,  import  an  authority  to  the  party,  subject  to  whose  order 
the  debts  are  held,  to  control  the  settlement  and  collection  of  the  several  demands, 
but  is  not  necessarily  a  transfer  of  the  title  and  interest  in  themJ^  A  power  of 
attorney  drawn  up  in  Spanish  South  America,  and  by  Portuguese  agents,  in  which 
throughout  there  is  verbiage  and  exaggerated  expression,  will  be  held  to  author- 
ize no  more  than  its  primary  and  apparent  purpose.  Hence  a  power  to  prosecute 
a  claim  in  the  Brazilian  courts  will  not  be  held  to  give  power  to  prosecute  one  be- 
fore a  commissioner  of  the  United  States  at  Washington,  notwithstanding  that  the 
first  named  power  is  given  with  great  superfluity,  generality,  and  strength  of 
language^*  A  party  discounting  a  draft,  and  receiving  therewith,  deliverable  to 
his  order,  a  bill  of  lading  of  the  goods  against  which  the  draft  was  drawn,  acquires 
a  special  property  in  them,  and  has  a  complete  right  to  hold  them  as  security  for 
the  acceptance  and  payment  of  the  draft.  Where  such  party  forwarded  the 
draft,  with  the  bill  of  lading  thereto  attached,  to  an  agent,  with  instructions,  by 
special  indorsement  on  the  bill  and  by  letter,  to  hold  9ie  goods  in  the  bill  men- 
tioned, against  which  the  draft  had  been  drawn,  until  payment  of  the  draft  should 
be  made,  the  agent  has  no  power,  prior  to  such  pa3mient,  to  make  a  delivery  which 
would  divest  the  ownership  of  his  principal.*^*^  A  bill  of  lading  of  merchandise, 
deliverable  to  order,  when  attached  to  and  forwarded  with  a  time  draft,  sent 
without  special  instructions  to  an  agent  for  collection,  may  be  surrendered  to  the 
drawee  on  his  acceptance  of  the  draft.  It  is  not  the  agent's  duty  to  hold  the  bill 
after  such  acceptance^* 

b.  Medium  and  Manner  of  Paynvcni, — Generally,  as  to  the  medium  in  which  an 
agent  may  receive  payment  of  a  debt  due  his  principal,  see  the  title  Payment, 
ante,  p.  319.  Where  a  person  is  authorized  to  sell  land  for  cash,  or  on  a  credit 
with  security  on  real  property,  he  cannot  accept  the  notes  of  the  vendee  as  cash.*^*^ 
'Where  an  agreement  to  receive  payment  in  goods  was  made  by  a  person  who 
acted  under  a  power  of  attorney  from  the  creditor,  authorizing  him  to  trade,  sell, 
and  dispose  of  notes,  bills,  bonds  or  mortgages,  and,  under  this  power,  a  partial 
payment  was  received  in  goods,  which  was  afterwards  recognized  as  a  payment  by 
the  creditor,  the  power  was  sufficient  to  authorize  an  agreement  to  receive  the 
remaining  amount,  also  in  goods,  at  any  time  when  called  for  within  twelve 
months,  especially  as  the  bond  evidencing  the  debt  had  yet  four  years  to  run.'^s 

5.  To  Issue  or  Accept  Commercial  Paper. — An  individual  may,  instead  of 
signing  with  his  own  hand,  the  notes  and  bills  which  he  issues  or  accepts,  appoint 
an  agent  to  do  these  things  for  him.  And  this  appointment  may  be  a  general 
power  to  draw  or  accept  in  all  cases  as  fully  as  the  principal  could ;  or  it  may  be 
a  limited  authority  to  draw  or  accept  under  given  circumstances,  defined  under  the 
instrument  which  confers  the  power.  But,  in  each  case,  the  person  dealing  with 
the  agent,  knowing  that  he  acts  only  by  virtue  of  a  delegated  power,  must,  at  his 
peril,  see  that  the  paper  on  which  he  relies  comes  within  the  power  under  which 
the  agent  acts.*^®    The  principles  regarding  the  power  of  an  individual  to  appoint 

7?*.    Ropers  z\  Lindsey,  13  How.  441,  14  78.    Pa3micnt  in  goods. — ^Very  v.  Levy, 

L.  Ed.  215.  13   How.  345.  14   L.   Ed.  173.      ' 

74.  Wright  v.  Ellison,  1  Wall.  16,  17  J^.  79.  The  Floyd  Acceptances,  7  Wall.  666. 
Ed.  555.  19  L.  Ed.  169. 

75.  Collection  of  draft  with  bill  of  lad-  And  this  applies  to  every  person  who 
ing  attached. — Dows  z/.  National  Ex-  takes  the  paper  afterwards,  for  it  is  to  be 
change  Bank,  91  U.  S.  618,  23  L.  Ed.  214.  kept  in  mind  that  the  protection  which 
See  the  title  BILL  OF  LADING,  vol.  3,  commercial  usage  throws  around  ne^o- 
pp.  232,  237,  242.  tiable  paper  cannot  be  used  to  estabhsh 

76.  National  Bank  v.  Merchants*  Nat.  the  authority  by  which  it  was  originally 
Bank,  91  U.  S.  92,  23  L.  Ed.  208.  issued.     These  principles  arc  well  estab- 

77.  Pa3mient  in  cash. — Morrill  v.  Cqne,  lished  in  regard  to  the  transactions  of  in- 
22  How.  75,  16  L.  Ed.  253.  dividuals.     The    Floyd     Acceptances,     7 
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an  agent  to  sign  notes  and  bills  which  he  issues  or  accepts,  and  the  authority  of 
such  agent,  are  equally  applicable  to  agents  acting  in  behalf  of  the  government,^ 
and  when  an  officer  of  the  government,  authorized  to  do  so,  accepts  a  draft  in 
behalf  of  the  United  States,  or  one  of  its  departments,  the  validity  of  the  in- 
strument cannot  be  disputed,  in  the  hands  of  an  innocent  holder.®^  As  there  is 
no  express  authority  to  be  found  for  any  officer  or  agent  of  the  government  to 
-draw  or  accept  bills  of  exchange,  such  authority  can  only  exist  when  these  are  the 
appropriate  means  of  carrying  into  effect  some  other  power  belonging  to  such 
officer  or  agent  under  his  prescribed  duties.®^  It  does  not  follow  that  because  an 
officer  or  agent  may  lawfully  issue  bills  of  exchange  for  some  purposes,  that  he 
can  in  that  mode  bind  the  government  in  another  where  he  has  no  such  author- 
ity.®3  And  where,  under  existing  laws,  there  can  be  no  lawful  occasion  for  an 
officer  or  agent  to  accept  drafts  on  behalf  of  the  government,  such  acceptances 
cannot  bind  it,  though  there  may  be  occasion  for  drawing  or  paying  drafts  which 
may  bind  the  government.^ 

J.   Authority  of  Public  Agents. — See  the  title  Pubuc  Ofi^cers. 

K.  Effect  of  Recall  of  Authority. — Persons  who  deal  with  an  agent  before 
notice  of  the  recall  of  his  powers  are  not  affected  by  the  recall.®* 

L.  Proof  of  Authority®* — 1.  Necessity  and  Burden  of  Proof. — In  order 
for  the  acts  and  declarations  of  an  agent  to  bind  the  principal,  it  must  be  shown 
by  legal  evidence  that  the  agent  has  authority  to  act  in  the  matter.®^  There  must 
be  some  satisfactory  proof  of  a  person  being  actually  an  agent,  before  the  court 
-can  allow  such  person  to  be  sworn  under  the  act  of  assembly,  relating  to  conti- 
nental bills  of  credit,  to  identify  the  money  in  dispute.®®  A  party  who  seeks  to 
charge  a  principal  for  the  contracts  made  by  his  agent  must  prove  that  agent's 


Wall.  666,  19  L.  Ed.  169.  See  the  .title 
BILLS,  NOTES  AND  CHECKS,  vol.  3, 
p.  257. 

80.  The  Floyd  Acceptances,  7  Wall.  666, 
19  L.   Ed.  169. 

Whenever  a  negotiable  paper  is  found 
in  the  market  purporting  to  bind  the  gov- 
ernment, it  must  necessarily  be  by  the 
signature  of  an  officer  or  agent  of  the 
government,  and  the  purchaser  of  such 
paper,  whether  the  first  holder  or  an- 
other, must,  at  his  peril,  see  that  the 
officer  or  agent  had  authority  to  bind  the 
government.  The  Floyd  Acceptances,  7 
Wall.  666,  19  L.  Ed.  169. 

As  the  United  States  can  only  become 
a  party  to  a  bill  of  exchange  by  the  ac- 
tion of  an  officer  or  authorized  agent  of 
the  government,  the  authority  of  such  of- 
ficer or  agent  depends  upon  the  same 
principles  that  determine  such  authority 
in  other  contracts,  and  is  not  aided  by  the 
doctrine  that,  when  once  lawfully  made, 
negotiable  paper  has  a  more  liberal  pro- 
tection than  other  contracts  in  the  hands 
of  innocent  holders.  The  Floyd  Accept- 
ances, 7  Wall.  666,  19  L.  Ed.  169.  See  the 
titles  PUBLIC  OFFICERS;  UNITED 
STATES. 

81.  The  Floyd  Acceptances,  7  Wall. 
'666,  19  L.  Ed.  169;  United  States  v.  Bank, 
15  Pet.  377,  10  L.  Ed.  774. 

88.  The  Floyd  Acceptances,  7  Wall. 
-666,  19  L.  Ed.  169. 

8S.  The  Floyd  Acceptances,  7  Wall.  666, 
19  L.   Ed.  169. 

84.  The  Floyd  Acceptances,  7  Wall.  666, 
19  L-  Ed.  169. 

The  acceptances  known  as  "The  Floyd 


Acceptances" — (certain  acceptances  on 
long  time,  made  by  the  Hon.  J.  B.  Floyd, 
secretary  of  war,  of  drafts  drawn  on  him 
on  army  contracts,  before  the  services 
contracted  for  were  received,  or  the  sup- 
plies to  be  furnished  were  delivered)— 
were  mere  accommodation  loans  of  the 
credit  of  the  United  States,  without  au- 
thority, and  therefore  void.  The  Floyd 
Acceptances,  7  Wall.   666,   19  L.  Ed.  169. 

85.  E^ect  6f  recall  of  authority. — • 
Hatch  V.  Coddington,  95  U.  S.  48,  24  Lw 
Ed.  339.  See  post,  "Termination  of 
Agency,"  XII. 

No  person  can  be  allowed  to  hold  out 
another  as  his  agent,  and  then  disavow 
responsibility  for  his  acts.  After  one  has 
appointed  an  agent  in  a  particular  busi- 
*  ness,  parties  dealing  with  him  in  that 
business  have  a  right  to  rely  upon  the 
continuance  of  his  authority,  until  in  some 
way  informed  of  its  revocation.  The  au- 
thorities to  this  effect  are  numerous,  and 
will  be  found  cited  in  the  treatises  of 
Paley  and  Story  on  Agency.  Insurance 
Co.  V.  McCain,  96  U.  S.  84,  86,  24  L.  Ed. 
653. 

86.  Proof  of  authority. — As  to  proof  of 
agency,  see  United  States  v,  Jones,  8  Pet. 
387. 

87.  Necessity. — United  States  v.  Boyd, 
5  How.  29,  51,  12  L.  Ed.  36;  United  States 
V.  Gooding,  12  Wheat.  460,  6  L.  Ed.  693. 
See  post,  "Liability  of  Principal  to  Third 
Persons,"  IX,  B,  1.  See  the  title  DEC 
LARATIONS  AND  ADMISSIONS,  voL 
5,    p.    214. 

88.  Eastwick  v.  Hugg,  1  Dall.  222,  224^ 
1  L.  Ed.  109. 


Digitized  by 


Google 


660 


PRINCIPAL  AND  AGBNT. 


authority;  and  it  is  not  for  the  principal  to  disprove  it.  The  burden  is  on  the 
plaintiflE.8» 

2.  Manner  of  Proof. — ^That  an  agent  has  authority,  and  that  his  act  is  within 
its  scope,  may  be  proved  by  express  authorization,^  or  by  the  course  of  business.®^ 
An  agent's  authority  cannot  be  proved  by  his  own  acts  alone.*^  An  agent  is  a 
competent  witness  to  prove  his  own  verbal  authority  to  make  a  contract  for  the 
delivery  of  stock,  upon  which  suit  is  brought,  and  this  is  so  although  the  agent's 
commission  depends  upon  the  establishment  of  the  contract,  and  he  has  an  action 
actually  depending  for  his  commissions  on  making  the  contract.  ®3  But  an  agent 
is  not  a  competent  witness  to  prove  his  own  written  authority  to  sell  lands.  The 
contents  of  the  writing  must  be  proved  by  other  witnesses,  and  then  he  may  be 
allowed  to  show  in  what  manner  he  has  executed  his  instructions.®^ 

M.  Province  of  Court  and  Jury. — ^The  question  whether  at  the  time  of  doing 
an  act,  a  person  was  acting  as  agent  of  another,  is  one  for  the  jury  to  decide,®^ 
and  when  the  question  arises  whether  an  act  of  an  agent  was  done  in  the  exercise 
and  within  the  limits  of  the  powers  delegated,  those  powers  are  necessarily  in- 
quirable  into  by  the  court  and  jury.*® 

VII.   Manner  of  Executing  Authority. 

A.  In  General. — When  the  authority  conferred  upon  a  mandatary  by  a  letter 
of  attorney  is  special  and  limited,  his  acts  under  it  are  valid  only  as  they  come 
within  its  scope  and  operation.  He  was  bound  to  conform  to  the  conditions  it 
contains,  and  in  its  execution  to  adopt  the  modes  it  indicates.®*^ 

B.  As  Dependent  upon  Whether  Contract  Sealed  or  Unsealed — 1.  Con- 
tracts UNDER  Seal. — Where  the  question  as  to  the  manner  in  which  an  agent  ex- 
ecutes his  authority  in  making  a  contract  arises,  there  is  a  broad  line  of  distinc- 
tion between  instruments  under  seal  and  stipulations  in  writing  not  under  seal,  or 
by  a  parol.    In  the  former  case  the  contract  must  be  executed  in  the  name  of  the 


89.  Burden  of  proof.^ — Schutz  v.  Jor- 
dan, 141  U.  S.  213,  35  L.  Ed.  705.  See 
post,  "Liability  of  Principal  to  Third  Per- 
sons," IX,  B,  1.  See  the  title  PRE- 
SUMPTIONS AND  BURDEN  OF 
PROOF,  ante,  p.  618. 

90.  Manner  of  proof — Express  authori- 
zation.— United  States  v,  Gooding,  12 
Wheat.  460,  6  L.  Ed.  693;  Parsons  v. 
Armor,  3  Pet.  413,  7  L.  Ed.  724. 

A  general  power  of  attorney,  executed 
in  the  United  States  is  sufficient  when  au- 
thenticated by  proof  of  the  handwriting 
of  the  party  and  of  the  subscribing  wit- 
nesses, before  the  mayor  of  a  city.  The  » 
act  of  assembly  relates  only  to  powers 
executed  in  a  foreign  country,  and  leaves 
the  matter  here  to  common-law  proof. 
Quesnel  v.  Mussy,  1  Dall.  449,  1  L.  Ed. 
218. 

91.  Course  of  business. — United  States 
V,  Gooding,  12  Wheat.  460,  6  L.  Ed.  693. 

99L  Agent's  own  acts  as  proof  of  au- 
thority.—Thatcher  V.  Kaucher,  131  U.  S., 
appx.  cxlvi,  24  ly.   Ed.   511. 

93.  Competency  of  agent  as  witness — 
Verbal  authority  to  contract  for  delivery 
of  stock. — Livingston  v.  Swanwick,  2 
Dall.  300,  1  L.  Ed.  389. 

94.  Written  authority  to  sell  lands. — 
Nicholson  v.  Mifflin,  2  Dall.  246,  1  L.  Ed. 
367. 

95.  Whether  person  acts  as  agent  for 
another.— Turner  v.  Yates,  16  How.  14,  14 
ly.  Ed.  824. 


The  correspondence  between  the  plain- 
tiff and  one  alleged  to  have  acted  as  his- 
agent,  offered  to  show  that  the  latter  was 
acting  in  the  matter  as  principal,  was 
properly  allowed  to  go  to  the  jury.  Tur- 
ner V.  Yates,  16  How.  14,  14  L.  Ed.  824. 

93.  Whether  agent  acts  in  exercise  of- 
and  within  limits  of  authority. — Baldwin 
V.  Bank,  1  Wall.  234,  17  L.  Ed.  534;  Me- 
chanics' Bank  v.  Bank,  5  Wheat.  326,  5  L. 
Ed.  100. 

97.  Manner  of  executing  authority — In 
general. — Morrill  v.  Cone,  22  How.  75,  16" 
L.  Ed.  253.  See,  also.  Woodward  v. 
Jewell,  140  U.  S.  247,  35  L.  Ed.  478. 

Although  under  a  power  of  attorney^ 
authorizing  a  conveyance  of  lands,  the 
legal  title  does  not  pass  when  the  at- 
torney executes  a  deed,  unless  the  sale 
was  made  in  accordance  with  the  require- 
ments of  the  power,  yet  in  this  case» 
where  the  deed  executed  by  the  attorney 
was  apparently  within  the  scope  of  his 
power,  and  admitted  the  pa3rment  of  the 
consideration,  it  was  prima  facie  evidence 
of  the  conveyance  of  the  legal  title.  The 
evidence  offered  to  show  that  the  power 
of  attorney  had  not  been  complied  with,, 
was  not  sufficient  in  an  action  of  eject- 
ment to  recover  the  lands  after  a  long- 
period  of  time  had  elapsed,  and  the  lands 
had  been  repeatedly  sold.  Morrill  v. 
Cone,  22  How.  75.  16  L.  Ed.  253.  See  the- 
title  EJECTMENT,  vol.  5,  p.  695. 
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principal,  must  be  under  seal,  and  must  purport  on  its  face  to  be  the  contract  of 
the  principal  and  not  of  the  agent  acting  for  him.®®  Where  an  instrument,  ex- 
ecuted by  an  agent,  shows  on  its  face  the  names  of  the  contracting  parties,  the 
agent  may  sign  his  own  name  first  and  add  to  it,  "agent  for  his  principal,"  or  he 
may  sign  the  name  of  his  principal  first,  and  add,  "by  himself  as  agent."®®  Where 
a  deed  is  executed  on  behalf  of  a  state  by  a  public  officer  duly  authorized,  and  this 
fact  appears  upon  the  face  of  the  instrument,  it  is  the  deed  of  the  state,  notwith- 
standing the  officer  may  be  described  as  one  of  the  parties,  and  may  have  affixed 
his  individual  name  and  seal.^  By  the  civil  code  of  Dakota,  all  distinctions  be- 
tween sealed  and  unsealed  instruments  are  abolished,  and  any  instrument  within 
the  scope  of  his  authority,  by  which  an  agent  intends  to  bind  his  principal,  does 
bind  him,  if  such  intent  is  plainly  inferable  from  the  instrument  itself.^  Under 
the  Mexican-Spanish  law  formerly  prevailing  in  Texas  a  power  of  attorney  to 
sell  and  convey  land  may  be  properly  executed  by  the  attorney  in  his  own  name, 
specifying  that  he  executes  the  deed  as  attorney  for  his  principal.^ 

2.  Contracts  Not  und^  Seal. — ^The  requirements  as  to  execution  of  au- 
thority by  an  agent  in  the  case  of  contracts  in  writing  not  under  seal,  or  by  parol, 
are  less  formal  than  in  the  case  of  contracts  under  seal.    In  such  case  the  question 


98.  Contract  under  seal. — ^Whitney  v, 
Wyman,  101  U.  S.  392,  25  L.  Ed.  1050; 
Smith  V.  Morse,  9  Wall.  76,  19  L.  Ed.  697; 
Clarke  v.  Courtney,  5  Pet.  319,  8  L.  Ed. 
140;  Gottfried  v.  Miller,  104  U.  S.  521,  26 
L.  Ed.  851;  Sun  Printing,  etc.,  Ass'n  v, 
Moore,  183  U.  S.  642,  647,  46  L.  Ed.  366. 
See  post,  "Liability  of  Principal  to  Third 
Persons,"  IX,  B,  1;  "Liability  of  Agent 
to  Third  Persons,"  IX,  B,  2. 

The  general  doctrine  is  that  a  power 
must  be  executed  in  the  name  of  the  per- 
son who  gives  it,  and  this  rule  is  ap- 
plicable to  a  power  to  transfer  title  to 
property.  Hunt  v,  Rousmanier,  8  Wheat. 
174,  5  L.  Ed.   589. 

A  power  of  attorney  from  "James  B. 
Clarke  and  Eleanor  his  wife,"  to  "Carey  L. 
Clarke"  for  the  sale  of  lands,  is  not  prop- 
erly or  legally  executed  in  the  following 
form:  "I,  the  said  Carey  L.  Clarke,  at- 
torney as  aforesaid,  etc.,  do;"  "in  witness 
whereof,  the  said  Carey  L.  Clarke,  attor- 
ney as  aforesaid,  has  hereunto  subscribed 
his  hand  and  seal,  this  25th  day  of  No- 
vember, in  the  year  of  our  Lord  1800. — 
Carey  L.  Clarke.  (L.  S.)"  This  act  does 
not  purport  to  be  the  act  of  the  principal, 
but  of  the  attorney;  this  may  savor  of  re- 
finement, since  it  is  apparent  that  the 
party  intended  to  pass  the  interest  and  ti- 
tle of  his  principals:  but  the  law  looks  not 
to  the  intent  alone,  but  to  the  fact,  whether 
the  intent  has  been  executed  in  such  a 
manner  as  to  possess  a  legal  validity. 
Clarke  v.  Courtney,  5  Pet.  319,  8  L.  Ed. 
140.  See  the  title  SEALS  AND  SEALED 
INSTRUMENTS. 

99.  Manner  of  signing  contract. — Smith 
V.  Morse,  9  Wall.  76,  19  L.  Ed.  597. 

Either  form  may  be  followed;  all  that  is 
required  in  such  case  is  that  the  contract 
shall  purport  on  its  face  to  be  the  contract 
of  the  principal.  Smith  v.  Morse,  9  Wall. 
76,  19  L.  Ed.  597. 

1.  Deed  executed  by  public  officer  on 
behalf  of  state.— Sheets  v.  Selden,  2  Wall. 


177,  17  L.  Ed.  822. 

In  such  case  the  state  alone  is  bound  by 
the  deed,  and  can  alone  claim  its  benefits. 
Accordingly,  where  the  legislature  of  In- 
diana passed  two  acts,  one  authorizing  the 
governor,  and  the  other  the  governor  and 
auditor  of  the  state  to  sell  certain  prop- 
erty of  the  state,  and  to  execute  a  deed  of 
the  same  to  the  purchaser  on  behalf  of 
and  in  the  name  of  the  state,  and  such 
property  being  sold,  the  governor  and  au- 
ditor executed  to  the  purchaser  a  deed, 
naming  themselves  as  parties  of  the  first 
part,  but  referring  therein  to  the  acts  of 
the  legislature  authorizing  the  sale,  and  to 
a  joint  resolution  approving  the  same,  and 
declaring  that,  by  virtue  of  the  power 
vested  in  them  by  the  acts  and  joint  res- 
olution, they  conveyed  the  property  sold, 
"being  all  the  right,  title,  interest,  claim 
and  demand  which  the  state  held  or  pos- 
sessed," such  deed  was  sufficient  to  pass 
the  title  of  the  state.  Sheets  v.  Selden,  2 
Wall.  177,  17  L.  Ed.  822.  See  the  titles 
DEEDS,  vol.  5,  p.  245;  PUBLIC  OFFI- 
CERS; STATES. 

2.  Distinctions  abolished  in  Dakota. — 
Civil  Code  of  Dakota  of  1877,  §§  925,  1373; 
Post  V,  Pearson,  108  U.  S.  418,  27  L.  Ed. 
774. 

An  aprreement  in  writing,  between  "W., 
superintendent  of  the  Keets  Mining  Com- 
pany, parties  of  the  first  part,  and  P., 
party  of  the  second  part,"  by  which  "the 
said  parties  of  the  first  part"  agree  to  de- 
liver at  P.'s  mill  ore  from  the  Keets  mine 
(owned  by  the  company)  to  be  crushed 
and  milled  by  P.;  and  signed  by  **W.,  Supt. 
Keets  Mining  Co.,"  and  by  P.;  is  the  con- 
tract of  the  company.  Post  v.  Pearson, 
108  U.  S.  418,  27  L.  Ed.  774.  See,  also, 
Whitney  v.  Wyman,  lOl  U.  S.  392,  25  L 
Ed.  1050;  Hitchcock  v.  Buchanan,  105  U. 
S.  416,  26  L.  Ed.  1078. 

8.  Sale  and  conveyance  of  land  under 
Mexican-Spanish  law. — Hanrick  v.  Barton, 
16  Wall.  166,  21  L.  Ed.  350. 
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is  always  one  of  intent,  and  the  court,  being  untrammelled  by  any  other  considera- 
tions, will  give  eflFect  to  an  instrument  by  which  an  agent  attempts  to  bind  his 
principal,  if  it  be  within  the  scope  of  his  authority,  and  if  such  intent  is  clear  and 
plainly  inferable  from  the  instrument  itself.* 

0.  Agent  of  Corporation. — An  agent  of  a  corporation  should,  in  the  body  of 
the  contract,  name  the  corporation  as  the  contracting  party,  and  sign  as  its  agent 
or  officer.  This  is  the  mode  in  which  bank  bills,  policies  of  insurance,  and  many 
other  contracts  of  corporations  are  ordinarily  executed.*^ 

D.  Power  Not  Coupled  with  an  Interest. — In  the  case  of  a  naked  power 
not  coupled  with  an  interest,  the  law  requires  that  every  prerequisite  to  the  ex- 
ercise of  that  power  must  precede  its  exercise;  that  the  agent  must  pursue  the 
power  or  his  act  will  not  be  sustained  by  it.* 

E.  Where  Authority  Oiven  Jointly  to  Several  Persons. — When  an  au- 
thority is  given  jointly  to  several  persons  they  must  generally  act  jointly,  or  their 
acts  are  invalid.  This  is  a  general  rule  for  private  agencies,  though  it  is  not  uni- 
versal in  its  application.*^  But  the  rule  is  otherwise  when  the  authority  is  of  a 
public  nature,  it  is  a  familiar  principle  that  an  authority  given  to  several  for  public 
purposes  may  be  executed  by  a  majority  of  their  number. ^ 

F.  Law  With  Respect  to  Which  Authority.  Executed. — Every  authority 
given  to  an  agent  or  attorney,  to  transact  business  for  his  principal,  must,  in  the 
absence  of  any  counter  proofs,  be  construed  to  be  an  authority  to  transact  it  ac- 
cording to  the  laws  of  the  place  where  it  is  to  be  done.®  And  where  an  agent  is 
authorized  to  sell  property  belonging  to  the  estate  of  a  decedent,  he  is  bound  to 
make  such  sale  in  conformity  with  the  laws  of  the  state  in  which  the  property  is 
situated.  ^^ 

O.  Defective  Execution  Aided  in  Equity. — ^Where  the  execution  by  an 
agent  of  the  authority  conferred  upon  him  is  insufficient  in  form,  because  of  the 
manner  in  which  he  expressed  his  agency  in  appending  his  signature  to  an  instru- 


4.  Contracts  not  under  seaL — ^Whitney 
V,  Wyman,  101  U.  S.  392,  25  L.  Ed.  1050; 
Clarke  v,  Courtney,  5  Pet.  319,  8  L.  Ed. 
140;  Post  V.  Pearson,  108  U.  S.  418,  27  L. 
Ed.  774;  Sun  Printing,  etc.,  Ass'n  v.  Moore, 
183  U.  S.  642,  648,  46  L.  Ed.  366.  See 
post,  "Liability  of  Principal  to  Third  Per- 
sons," IX,  B,  1;  "Liability  of  Agent  to 
Third  Persons,"  IX,  B,  2. 

As  the  meaning  of  the  lawmaker  is  the 
law,  so  the  meaning  of  the  contracting 
parties  is  the  agreement.  Words  are 
merely  the  symbols  they  employ  to  mani- 
fest their  purpose  that  it  may  be  carried 
into  execution.  If  the  contract  be  un- 
sealed and  clear,  it  matters  not  how  it  is 
phrased,  nor  how  it  is  signed,  whether  by 
the  agent  for  the  principal  or  with  the 
name  of  the  principal  by  the  agent  or 
otherwise.  The  intent  developed  is  alone 
material,  and  when  that  is  ascertained  it  is 
conclusive.  Whitney  v.  Wyman,  101  U.  S. 
392,  25  L.  Ed.  1050.  See,  also.  Sun  Print- 
ing, etc.,  Ass'n  v.  Moore,  183  U.  S.  642, 
648,   46    L.    Ed.    366. 

While  a  person  is  referred  to  in  the 
body  of  an  instrument  as  an  individual, 
yet  if  he  signs  the  agreement  "for  the  Sun 
Printing  and  Publishing  Association,"  this 
is  a  disclosure  of  the  principal,  and  an  apt 
manner  of  expressing  an.  intent  to  bind 
such  principal.  Sun  Printing,  etc.,  Ass*n 
V,  Moore,  183  U.  S.  642,  648,  46  L.  Ed.  366. 

5.  Agent    of    corporatian, — Gottfried   v. 


Miller,  104  U.  S.  521,  26  L.  Ed.  851.  See 
the  titles  CORPORATIONS,  vol.  4.  p. 
621;  OFFICERS  AND  AGENTS  OF 
PRIVATE  CORPORATIONS,  vol.  8,  p. 
957. 

6w  Power  not  coupled  with  an  interest 
—-Williams  v.  Peyton,  4  Wheat  77,  4  L. 
Ed.  518.  See,  also,  Deputron  v.  Young, 
134  U.  S.  241,  33  L.  Ed.  923;  Ransom  v. 
Williams,  2  Wall.  313,  319,  17  L.  Ed.  803. 

Where  a  collector  has  no  general  au- 
thority to  sell  lands,  at  his  discretion,  for 
the  nonpayment  of  tax,  but  a  special 
power  to  sell  in  particular  cases  described 
in  an  act,  those  cases  must  exist,  or  his 
power  does  not  arise.  It  is  a  naked  power, 
not  coupled  with  an  interest  Williams  v. 
Peyton,  4  Wheat  77,  4  L.  Ed.  518. 

7.  Where  authority  given  jointly  to  sev- 
eral persons — Private  agenta — Cooley  v, 
O'Connor,  12  Wall.  391,  20  L.  Ed.  446.  See 
ante,  ''Construction  of  Authority,"  VI,  I. 

8.  Public  agents. — Cooley  v.  O'Connor, 
12  Wall.  391,  20  L.  Ed.  446.  See  the  title 
PUBLIC  OFFICERS. 

9.  Law  with  respect  to  which  authority 
executed. — Owings  v.  Hull,  9  Pet  607,  9 
L.  Ed.  246.  See  the  title  CONFLICT  OF 
LAWS,  vol.  3,  p.  1020. 

10.  Sale  of  decedent's  estate  by  agent — 
Owings  V.  Hull,  9  Pet  607,  9  L.  Ed.  246. 

A  sale  of  slaves,  authorized  by  an 
executrix  to  be  made  in  Louisiana,  must 
be  presumed  to  be  made  in  the  manner 
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ment,  a  court  of  equity  will  look  beyond  the  form  of  the  execution,  and  having  as- 
certained his  intention  in  signing  the  instrument,  will,  if  possible,  give  it  the  ef- 
fect intended.  11 

H.  Proof  of  Manner  of  Executing  Authority. — ^After  an  agent's  written 
authority  to  sell  land  has  been  proved  by  witnesses  other  than  himself,  he  may  be 
allowed  to  show  in  what  manner  he  has  executed  his  instructions.  ^^ 

Vni.    Delegation  of  Authority  by  Agent. 

A.  Power  of  Agent  to  Delegate  Authority. — An  agent  ordinarily,  and 
without  express  authority,  or  a  fair  presumption  of  one,  growing  out  of  the  par- 
ticular transaction  or  the  usage  of  trade,  has  not  the  power  to  employ  a  subagent 
to  do  the  business  intrusted  to  him  without  the  knowledge  or  consent  of  his  prin- 
cipal. ^^  The  reason  for  this  rule  is  that  an  agency  is  a  personal  trust  for  a  min- 
isterial purpose,  and  the  principal  employs  the  agent  from  the  opinion  he  has  of 
his  personal  skill  and  integrity,  and  the  latter  has  no  right  to  turn  his  principal 
over  to  another,  of  whom  he  knows  nothing. i*  So  if  an  agent  be  appointed  to 
§ell,  he  cannot  depute  the  power  to  a  clerk,  or  under  agent,  notwithstanding  any 
usage  of  trade,  unless  by  express  assent  of  the  principal.!*^     The  utmost  relaxa- 


rcquired  by  the  laws  of  that  state  to  give 
it  validity.  And  the  purchaser,  equally 
with  the  seller,  is  bound,  under  such  cir- 
cumstances, to  know  what  these  laws  are, 
and  to  be  governed  thereby.  Owings  v. 
Hull,  9  Pet.  607,  9  L.  Ed.  246.  See  the 
title  EXECUTORS  AND  ADMINIS- 
TRATORS, vol.  6,  p.  119. 

11.  Defective  execution  aided  in  equity.^ — 
Stark  V.  Starr,  94  U.  S.  477,  24  L.  Ed.  276. 

A  ratification  by  an  attorney  of  a  deed 
of  settlement  insufficient  in  form,  because 
of  the  manner  in  which  the  attorney 
expressed  his  agency  in  appending  his 
signature  to  the  instrument  declaring  the 
ratification,  will  be  given  the  effect 
intended  by  a  court  of  equity,  if  such 
ratification  has  been  acted  upon  by  others, 
and  has  not  been  objected  to  by  the  prin- 
cipal, when  called  to  his  attention.  The 
subsequent  action  of  the  principal  in 
asserting  a  right  in  severalty  to  property, 
which  he  could  only  do  upon  his  approval 
of  such  ratification  by  his  attorney,  will 
estop  him  from  denying  the  ratification. 
Stark  V.  Starr,  94  U.  S.  477,  24  L.  Ed.  276. 

18.  Proof  of  manner  of  executing 
antbority. — Nicholson  v.  Mifflin,  2  Dall. 
246,  1  L.  Ed.  367.  See  ante,  "Proof  of 
Authority,"  VI,  L. 

18.  Power  of  agent  to  delegate  au- 
thority—General rule. — ^Warner  v.  Martin, 
11  How.  209,  229,  13  L.  Ed.  667;  Shank- 
land  V.  Washington,  5  Pet.  390,  8  L.  Ed. 
166;  Wilson  v.  Smith,  3  How.  763,  11  L. 
Ed.  820.  See,  also.  Hoover  v.  Wise,  91 
U.  S.  308,  23  L.  Ed.  392. 

The  plaintiff  was  the  owner  of  a  half 
ticket  in  "the  fifth  class  of  the  National 
Lottery,"  authorized  by  the  charter 
granted  by  congress  to  the  city  of  Wash- 
ington; the  number  of  the  original  ticket 
was  5591,  which  drew  a  prize  of  $25,000; 
the  whole  ticket  was  in  the  hands  of 
Gillespie,  to  whom  all  the  tickets  in  the 
lottery  had  been  sold  by  the  corporation 


of  Washington;  and  his  agent  issued  the 
half  ticket,  which  was  signed  by  him,  as 
the  agent  of  Gillespie,  the  purchaser  of 
all  the  tickets  in  the  lottery;  after  the 
drawing  of  the  prize,  and  before  notice 
of  the  interest  of  any  other  person  in  the 
ticket  No.  5591,  Gillespie  returned  the 
original  ticket  to  the  managers  or  com- 
missioners of  the  lottery,  and  the  agents 
of  the  corporation,  and  received  back 
from  the  corporation  an  equivalent  to 
the  value  of  th*  prize  drawn  by  it,  in 
securities  deposited  by  him  with  the  cor- 
poration for  the  payment  of  the  prizes 
in  the  lottery.  Held,  that  the  corporation 
of  Washington  were  not  liable  for  the 
payment  of  half  of  the  prize  drawn  by 
ticket  No.  5591,  to  the  owner  of  the  half 
ticket.  Shankland  v.  Washington,  5  Pet. 
390,  8  L.  Ed.  166. 

14.  Reason  for  rule. — 2  Kent's  Com.  633. 
Warner  v,  Martin,  11  How.  209,  13  L. 
Ed.  667. 

15.  Agent  to  sell. — Warner  v.  Martin, 
11  How.  209,  223,  13  L-  Ed.  667. 

Lord  Eldon  in  Coles  v.  Trecothick,  9 
Ves.  236,  repudiated  the  notion,  that  if  an 
auctioneer  is  authorized  to  sell,  all  his 
clerks  are,  during  his  absence,  in  conse- 
quence of  any  such  usage  in  that  business. 
Warner  v.  Martin,  11  How.  209,  13  L. 
Ed.  667.  See  the  title  AUCTIONS  AND 
AUCTIONEERS,  vol.  2,  p.  743. 

It  was  ruled  by  the  master  of  the 
Rolls  in  Blore  v.  Sutton,  3  Meriv.  237, 
that  an  agreement  for  a  lease,  evidenced 
only  by  a  memorandum  in  writing, 
entered  in  the  book  of  an  authorized 
agent,  signed  by  his  clerk  and  not  by  the 
agent  himself,  was  not  a  sufficient  agree- 
ment in  writing,  it  not  being  signed  by  an 
agent  properly  authorized,  notwithstand- 
ing the  entry  was  shown  in  evidence  to 
have  been  approved  by,  and  that  it  was 
made  under  the  immediate  direction  of, 
the   authorized   agent,   and   in   the   usual 
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tion  of  the  rule  potestas  delegatas  non  potest  delegare,  in  respect  to  mercantile 
persons,  is,  that  an  agent  for  the  sale  of  merchandise  may  employ  a  broker  for  the 
purpose  when  such  is  the  usual  course  of  business.^^  A  common  carrier  who 
undertakes  for  himself  to  perform  an  entire  service  has  no  authority  to  consti- 
tute another  person  or  corporation  the  agent  of  his  consignor  or  consignee. ^^  In 
the  case  of  a  power  of  attorney  without  power  of  substitution,  the  attorney  can- 
not delegate  the  authority  conferred  upon  him.^®  But  where  a  power  of  substitu- 
tion is  given  in  a  power  of  attorney,  the  party  acting  under  the  power  of  attorney 
cannot  give  any  greater  authority  to  a  party  substituted,  than  he  himself  is 
clothed  with.i» 

B.  Adoption  of  Acts  of  Subagent. — Where  the  usual  course  of  the  man- 
agement of  the  principal's  concerns  in  the  employment  of  a  subagent  has  been 
pursued  for  a  length  of  time,  and  been  recognized  by  the  owners  of  property,  they 
will  be  taken  to  have  adopted  the  acts  of  the  subagent  as  the  acts  of  the  agent 
himself. 20 

0.  Liability  of  Principal  for  Acts  of  Subagent.— See  post,  "Liability  of 
Principal  for  Acts  of  Subagent,"  IX,  B,  1,  d. 

D.  Notice  to  Subagent  as  Notice  to  Principal. — See  post,  ''Notice  to 
Subagent  as  Notice  to  Principal,"  IX,  B,  6,  e. 

E.  Liability  of  Subagent  to  Principal. — See  post,  "Liability  of  Subagent  to 
Principal,"  IX,  A,  1,  d. 

IX.   Bights,  Duties  and  Liabilities. 

A.  As  between  Principal  and  Agent — 1.  Dutiks  and  Liabii^ities  oi^  Agent 
TO  Principal — a.  Dwiy  to  Follow  Instructions — (1)  General  Rule, — One  of 
the  clear  duties  of  an  agent,  as  between  himself  and  principal,  is  to  obey  the  in- 
structions of  his  principal,2i  or  give  notice  that  he  declines  to  continue  the 


course  of  the  business  of  his  office. 
Warner  v.  Martin,  il  How.  209,  13  L. 
Ed.  667. 

A  factor  cannot  delegate  his  trust  to 
his  clerk;  the  law  upon  this  is  well 
settled.  It  has  been  repeatedly  ruled. 
No  usage  of  trade  anywhere  permits  a 
factor  to  delegate  to  his  clerk  the  com- 
mission trusted  to  himself.  Warner  v, 
Martin,  ll  How.  209,  13  L.  Ed.  667.  See 
the  title  FACTORS  AND  COMMISSION 
MERCHANTS,  vol.  6,  p.  232. 

16.  Extent  of  relaxation  of  rule. — 
Warner  v,  Martin,  11  How.  209,  223,  13 
L.  Ed.  667.  See  the  title  BROKERS, 
vol.  3,  p.  531. 

17.  Power  of  common  carrier  to  dele- 
gate authority. — Bank  v.  Adams  Express 
Co.,  93  U.  S.  174,  23  L.  Ed.  872. 

A  common  carrier  may  employ  a 
subordinate  agency,  but  it  must  be 
subordinate  to  him,  and  not  to  one  who 
neither  employs  it  nor  pays  it,  nor  has 
any  right  to  interfere  with  it.  Bank  v. 
Adams  Express  Co.,  93  U.  S.  174,  23  L. 
Ed.  872.  See  the  title  CARRIERS,  vol. 
3,  p.  556. 

18.  Power  of  attorney— Without  power 
of  substitution. — Tillier  v.  Whitehead,  1 
Dall.  269,  1  L.  Ed.  131.  See,  generally, 
the  title  POWERS,  ante,  p.  588. 

19.  Power  of  attorney— With  power  of 
substitution.- Wright  v,  Ellison,  i  Wall. 
16,  17  L.  Ed.  555. 


20.  Adoption  of  acts  of  subagent — 
Warner  v,  Martin,  ll  How.  209,  223,  13 
L.  Ed.  667. 

21.  Duty  to  follow  instructionfl — 
General  rifle. — National  Bank  v.  City 
Bank,  103  U.  S.  668,  26  L.  Ed.  417;  Brown 
V.  McGran,  14  Pet.  479,  10  L.  Ed.  550; 
Bank  z/.  Cooper,  137  U.  S.  473,  34  L. 
Ed.    759;    Walker   v.    Smith,   4    Dall.    389, 

I  L.  Ed.  878;  Knights  of  Pythias  v. 
Withers,  177  U.  S.  260,  44  L.  Ed.  762; 
Gwinn  v,  Buchanan,  etc.,  Co.,  4  How.  1, 

II  L.  Ed.  849;  Manella,  etc.,  Co.  v,  Barry, 
3  Cranch  415,  2  L.  Ed.  484;  Hall  v.  Leigh, 
8  Cranch  50,  3  L.  Ed.  484;  Galigher  v. 
Tones,  129  U.  S.  193,  32  L.  Ed.  658; 
Tiernan  v,  Jackson,  5  Pet.  580,  8  L. 
Ed.  234. 

There  can,  as  a  rule,  be  little  hardship, 
and  there  is  generally  great  benefit,  in 
holding  an  agent  bound  to  absolute 
compliance  with  the  explicit  instructions 
of  his  principal.  In  view  of  the  manifold 
contingencies  of  business  transactions, 
and  the  wide  range  of  possibilities  thajt 
attend  any  act  of  a  commercial  nature, 
few  things  could  be  more  unfortunate 
than  to  incorporate  into  established  law 
the  right  of  an  agent  to  disobey  specific 
instructions,  and  to  make  a  guess  as  to 
results  an  excuse  for  relief  from  accruing 
loss.  Uniform  recognition  and  enforce- 
ment of  certain  settled  and  clear  rules 
are    important.     Among    them,    few    are 
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agency.^* 

(2)  Where  Departure  from  Instructions  Permissible, — In  the  course  of  human 
affairs,  it  is  not  unusual  for  a  principal  to  give,  in  detail,  his  ideas  of  the  line 
of  conduct  to  be  observed  by  his  agent,  and  yet  to  allow  a  departure  from  that 
line  of  conduct,  under  particular  circumstances.^a  And  in  some  instances  an 
agent  is  justified  in  disregarding  instructions  and  in  acting  in  the  exercise  of  a 
sound  discretion  and  in  such  manner  as  the  usage  of  trade  and  his  general  duty 
require.^ 

(3)  Liability  of  Agent  for  Failure  to  Follow  Instructions,— Th^t  an  agent  is 
bound  to  pursue  the  orders  of  his  principal,  and  is  answerable  for  any  injury 
consequent  on  his  departing  from  them,  however  fair  may  have  been  his  mo- 
tives for  such  departure,  is  a  plain  principle  of  law,^^  and  this  is  true  though  the 


more  significant  or  more  essential  than 
that  in  the  relation  of  principal  and  agent 
strict  compliance  by  the  latter  with  the 
instructions  of  the  former  is  an  unvary- 
ing condition  of  exemption  from  liability. 
Loss  from  disregard  thereof  must  be 
borne  by  the  agent,  unless  he  establishes 
that  the  disregard  had  no  connection  with 
the  loss,  and  that  it  would  certainly  have 
followed  whether  instructions  were  obeyed 
or  disregarded.  Bank  v.  Cooper,  137  U. 
S.  473,  34  L.  Ed.  759. 

A  voluntary  agent  has  the  option  either 
to  enter  upon  his  agency,  in  strict  con- 
formity with  the  instructions  of  his 
principal,  or  with  such  reservations  or 
conditions  as  he  may  think  proper  to  pre- 
scribe; and  the  only  consequence  is  that, 
in  the  latter  case,  he  leaves  his  principal 
at  liberty  to  adopt  or  repudiate  his  acts. 
The  Frances,  9  Cranch  183,  3  L.  Ed.  698. 

28.  Notice  that  agent  declines  to  con- 
tinue agency. — Galigher  v,  Jones,  129  U. 
S.  193,  32  L.  Ed.  658. 

23.  Allowance  of  departure  from  instruc- 
tions*— Manella,  etc.,  Co.  v.  Barry,  3 
Cranth  415,  2  L.  Ed.  484. 

If  foreign  merchants  send  out,  by  their 
general  agent,  written  orders  to  their 
factor  in  this  country,  to  purchase  tobacco 
upon  their  account,  but  to  ship  it  in  the 
name  of  the  factor,  and  by  those  orders, 
the  factor  is  referred  to  the  verbal  com- 
munications of  the  general  agent,  who 
undertakes  to  order  the  tobacco  to  be 
shipped  in  the  name  of  another  person, 
and  declares  he  has  authority  from  the 
foreign  merchants  thus  to  control  and 
vary  their  orders;  the  factor  is  justified 
in  obeying  the  new  orders  of  the  general 
agent,  though  contrary  to  the  first  written 
orders.  Manella,  etc.,  Co.  v.  Barry,  3 
Cranch  415,  2  L.  Ed.  484.  See.  generally, 
the  title  FACTORS  AND  COMMISSION 
MERCHANTS,  vol.  6,  p.  232. 

24.  Instructions  may  be  disregarded. — 
Feild  V.  Farrington,  10  Wall.  141,  19  L. 
Ed.  923;  Brown  v.  McGran,  14  Pet.  479, 
10  L.  Ed.  550. 

Though  it  is  true  that  factors  are 
generally  bound  to  obey  all  orders  of 
their  principals  respecting  the  time  and 
mode  of  sale,  yet  when  they  have  made 


large  advances  or  incurred  expenses  on 
account  of  the  consignment,  the  principal 
cannot  by  any  subsequent  orders  control 
their  right  to  sell  at  such  a  time  as  in  the 
exercise  of  sound  discretion,  and  in  ac- 
cordance with  the  usage  of  trade,  they 
may  deem  best  to  secure  indemnity  to 
themselves,  and  to  promote  the  interests 
of  the  consignor.  Of  course  they  must 
act  in  good  faith  and  with  reasonable 
skill.  This  is  the  rule  as  laid  down  in 
Brown  v.  McGran,  14  Pet.  479,  10  L.  Ed. 
650,  in  which  it  was  said  that  "where 
a  consignment  has  been  made  generally 
without  any  specific  orders  as  to  the  time 
or  mode  of  sale,  and  the  factor  makes  ad- 
vances or  incurs  liabilities  on  the  footing  of 
such  consignment,  then  the  legal  presump- 
tion is,  that  the  factor  is  intended  to  be 
clothed  with  the  ordinary  rights  of  factors 
to  sell,  in  the  exercise  of  a  sound  dis- 
cretion, at  such  time  and  in  such  mode 
as  the  usage  of  trade  and  his  general 
duty  require,  and  to  reimburse  himself 
for  his  advances  and  liabilities  out  of 
the  proceeds  of  sale,  and  the  consignor 
has  no  right,  by  any  subsequent  orders 
given  after  advances  have  been  made  or 
liabilities  incurred  by  the  factor,  to  sus- 
pend or  control  this  right  of  sale,  except 
so  far  as  respects  the  surplus  of  the 
consignment  not  necessary  to  the  reim- 
bursement of  such  advances  or  liabilities." 
Feild  V.  Farrington,  lO  Wall.  141,  19  L. 
Ed.  923.  See,  generally,  the  title 
FACTORS  AND  COMMISSION  MER- 
CHANTS, vol.  6,  p.  232. 

26.  Liability  for  failure  to  follow  in- 
structions— ^In  general. — Manella,  etc.,  Co. 
V,  Barry,  3  Cranch  415,  2  L.  Ed.  484; 
Bank  v.  Cooper,  137  U.  S.  473,  34  L.  Ed. 
759;  Walker  v.  Smith,  4  Dall.  389,  1  L. 
Ed.  878:  Bell  v.  Cummingham,  3  Pet.  69, 
7  L.  Ed.  606.  See  post,  "Action  by 
Principal  against  Agent,"  IX,  A,  1,  f. 

Strict  compliance  by  an  agent  with  the 
instructions  of  his  principal  is  an  un- 
varying condition  of  exemption  from 
liability.  Loss  from  disregard  thereof 
must  be  borne  by  the  agent  unless  he 
establishes  that  the  disregard  had  no 
connection  with  the  loss,  and  that  it 
would    certainly    have    followed    whether 
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services  of  the  agent  be  gratuitous.^  If  two  principals,  joint  owners  of  mer- 
chandise, consign  it  to  an  agent  for  sale,  and  inform  him  that  each  owns  one 
moiety,  and  if  they  give  separate  and  variant  instructions,  each  for  his  own 
moiety,  one  of  the  principals  alone  may  maintain  a  separate  action  against  the 
agent  for  a  violation  of  his  separate  instructions.^^  If  positive  instructions  are 
disobeyed  and  loss  results,  prima  facie  liability  for  that  loss  ensues,  and  the  bur- 
den is  on  the  defendant,  the  disobeying  agent,  to  prove  that  obedience  would 
have  brought  a  like  result.^^ 

b.  Care  and  DiKgence  Required  of  Agents, — A  principal  is  entitled  to  tlie 
benefit  of  the  diligence,  zeal  and  disinterested  exertions  of  the  agent  in  the  exe- 
cution of  his  employment.  An  agent  must  act  with  reasonable  skill,  and  use 
due  care  and  diligence  in  performing  the  tasks  which  he  has  undertaken. ^^  An 
agent  to  collect  debts  is  only  bound  to  use  due  diligence.^^    The  question  whether. 


instructions  were  obeyed  or  disregarded. 
Bank  v.  Cooper,  137  U.  S.  473,  34  L. 
Ed.  759. 

Where  a  party  accepts  a  consignment 
of  goods  as  agent,  he  is  liable  for  the  full 
measure  of  damages  sustained  on  account 
of  his  failure  to  follow  instructions. 
Goods  were  shipped  to  defendant  as  agent 
with  instructions  not  to  deliver  them  to 
a  third  party  without  receiving  payment 
therefor,  or  receiving  satisfactory  security. 
The  defendant  duly  received  the  goods, 
but  delivered  them  over  without  receiving 
payment,  or  exacting  security,  and  shortly 
afterwards  the  party  to  whom/  they  were 
delivered  failed.  The  defendant  repre- 
senting other  creditors  of  the  party,  as 
well  as  the  plaintiffs  (principals),  made 
a  composition,  by  which  he  received  for 
the  proportion  of  the  plaintiffs  a  certain 
amount,  and  remitted  that  sum  to  them, 
without  charging  commissions.  The 
plaintiffs  refused  to  ratify  the  composition, 
and  brought  suit  to  recover  the  invoice 
value  of  the  goods,  with  interest,  accord- 
ing to  the  usage  of  trade.  It  was  held, 
that  the  plaintiffs  (principals)  were  en- 
titled to  recover  the  full  amount  of  the 
original  debt,  with  such  reasonable  com- 
pensation for  the  delay  of  payment,  as 
the  jury  should  think  proper.  Walker  v. 
Smith,  4  Dall.  389,  1  L.  Ed.  878. 

A  plaintiff  has  no  right  to  direct  a 
deputy  marshal  to  receiye  a  certain  de- 
scription of  money  in  satisfaction  of  an 
execution.  But  the  deputy  marshal  then 
acts  as  agent  of  the  plaintiff,  and  not  as 
agent  of  the  marshal.  If,  therefore,  the 
plaintiff,  when  he  does  this,  gives  to  the 
deputv  marshal  other  instructions,  which 
are  disobeyed,  the  marshal  Jiimself  is 
not  responsible,  but  the  plaintiff  must 
look  to  the  deputy.  Gwinn  v.  Buchanan, 
etc.,  Co.,  4  How.  1,  11  L.  Ed.  849. 

26.  Gratuitous  services. — Walker  v. 
Smith,  4  Dall.  389,  1  L.  Ed.  878. 

27.  Separate  actions  for  violation  of 
instructions. — Hall  v.  Leigh,  8  Cranch  50, 
3  L.  Ed.  484. 

28.  Burden  of  proof. — Bank  v.  Cooper, 
137  U.  S.  473,  34  L.  Ed.  759. 

28.  Care  and  diligence  required— In 
general — Story   on    Agency,   §§    31,   211; 


Wadsworth  v.  Adams,  138  U.  S.  380,  34 
L.  Ed.  984;  Kilbourn  v.  Sunderland,  130 
U.  S.  505,  519,  32  L.  Ed.  1005;  Feild  v. 
Farrington,  lO  Wall.  141,  19  Lw  Ed.  923; 
National  Bank  v.  City  Bank,  103  U.  S. 
668,  26  L.  Ed.  417;  Lawrence  v,  McCal- 
mont,  2  How.  426,  11  L.  Ed.  326;  National 
Bank  v.  Merchants'  Nat.  Bank,  91  U.  S. 
92,  23   L.   Ed.   208. 

Where  an  agent  of  an  importer,  whose 
duty  it  is  to  institute  suit  to  recover 
back  excessive  duties  assessed  and  paid 
on  importations,  fails  to  bring  suit  within 
the  period  allowed  for  bringing  such 
suits,  he  is  liable  to  his  principal  for  any 
loss  sustained  on  account  of  such  failure. 
Bowerman  v,  Rogers,  125  U.  S.  585,  31 
Ir.  Ed.  815. 

80.  Agent  to  collect  debts. — Lawrence 
V.  McCalmont,  2  How.  426.  11  L.  Ed.  326. 

Where  notes  are  deposited  for  collec- 
tion by  way  of  collateral  security  for  an 
existing  debt,  the  case  does  not  fall 
within  the  strict  rules  of  commercial  law, 
applicable  to  negotiable  paper.  It  falls 
under  the  general  law  of  agency,  and  the 
agents  are  only  bound  to  use  due  diligence 
to  collect  debts.  Lawrence  v.  McCalmont, 
2  How.  426,  11  L.  Ed.  326.  See,  generally, 
the  title  BILLS,  NOTES  AND  CHECKS, 
vol.  3,  p.  257. 

A  person  having  accepted  an  agency 
to  collect,  is  bound  only  to  reasonable 
care  and  diligence  in  the  discharge  of 
his  assumed  duties.  In  a  case  of  doubt, 
his  best  judgment  is  all  the  principal  has 
a  right  to  require.  National  Bank  v. 
Merchants'  Nat.  Bank.  19  U.  S.  92,  23  L. 
Ed.  208. 

A  promissory  note,  bearing  date  Janu- 
ary 28,  1859,  payable  twelve  months 
thereafter  at  the  Citizens*  Bank,  New 
Orleans,  and  indorsed  by  A.,  the  payee, 
and  B.,  the  then  owner  thereof,  who 
resided  in  Missouri,  was,  before  maturity, 
placed  in  the  branch  of  the  Louisiana 
State  Bank  at  Baton  Rogue,  whose 
cashier  indorsed  and  forwarded  it  to  the 
mother  bank  at  New  Orleans  for  col- 
lection. It  was  duly  protested  for  non- 
payment by  the  notary  of  the  mother 
bank,  who  mailed  notices  of  protest  for 
the  indorsers  to  the  cashier  of  the  branch 
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under  the  circumstances  of  a  case,  an  agent  exercised  due  care  and  diligence, 
where  there  is  evidence,  should  be  left  to  the  jury  *^ 

c  Good  Faith  in  Dealing  with  Principal — (1)  In  G^nerai. — ^While  the  agency 
continues  an  agent  must  act  in  strictest  good  faith  in  regard  to  his  principal  in 
respect  to  every  matter  entrusted  to  his  care  and  management.  The  agent's 
position  being  one  of  trust,  he  is  forbidden  to  exercise  his  power  for  his  own 
personal  advantage,  but  must  act  solely  with  reference  to  tiie  interests  of  his 
principal.*^      ^j^    agent    in   possession    cannot    deny   the    title   of   his   princi- 


bank.  A.,  upon  whom  reliance  was 
principally  placed,  died,  and  his  executors 
were  qualified  before  the  maturity  of  the 
note;  but  neither  they  nor  B.  was  served 
by  the  branch  bank  with  notice  of  pro- 
test Held,  that  the  bank  was  liable  for 
any  loss  thereby  sustained  by  the  holder 
of  the  note.  As  an  agent,  charged  with 
the  duty  of  collecting  the  note,  and  doing 
whatever  was  necessary  to  insure  the 
liability  of  the  indorsers  if  it  was  not 
paid,  the  branch  bank  was  bound  to  give 
notice  of  its  nonpayment  at  least  to  its 
principal,  in  order  that  he  might  do  what 
was  requisite  to  protect  himself.  The 
neglect  to  do  this  rendered  the  branch 
bank  liable  to  the  plaintiffs'  testator  for 
the  loss  of  the  money;  and  it  is  conceded 
that  the  negligence  of  the  branch  bank 
is  chargeable  upon  the  defendant.  They 
are  one  concern  as  to  liability,  though 
treated  as  separate  establishments  and 
distinct  entities  in  the  transaction  of 
business.  Bird  v.  Louisiana  State  Bank, 
93  U.  S.  96,  23  L.  Ed.  818.  See,  generally, 
the  title  BANKS  AND  BANKING,  vol. 
3,  p.  1. 

81.  Question  of  due  care  and  diligence 
for  jury. — National  Bank  v.  City  Bank, 
103  U.  S.  «68,  26  L.  Ed.  417. 

88.  Grood  faith  in  dealing  with  princi- 
pal— In  general — Feild  v.  Farrington, 
10  Wall.  141,  19  L.  Ed.  923;  Wadsworth 
V.  Adams,  138  U.  S.  380,  34  L.  Ed.  984; 
Kilbourn  v.  Sunderland,  130  U.  S.  505,  519, 

32  I^  Ed.  1005;  Ralston  v.  Turpin,  129 
U.  S.  663,  32  L;  Ed.  747;  Mathewson  v. 
Clarke,  6  How.  122,  143,  12  L.  Ed.  370; 
Galigher  v.  Jones,  129  U.  S.  193,  32  L. 
Ed.  658;  Robertson  v.  Chapman,  152  U. 
S.  673,  38  L.  Ed.  592;  Wardell  v.  Railroad 
Co.,  103  U.  S.  651,  26  L.  Ed.  509;  Knights 
of  Pvthias  V.  Withers,  177  U.  S.  260,  44 
L.  Ed.  762;  Taylor  v.  Benham,  5  How. 
233,  274,  12  L.  Ed.  130;  Seymour  v.  Slide, 
etc..  Gold  Mines,  153  U.  S.  523,  38  L. 
Ed.  807;  Dent  v.  Ferguson,  132  U.  S.  50, 

33  L.  Ed.  242;  Marsh  v,  Whitmore,  21 
Wall.  178,  22  L.  Ed.  482.  See  post, 
"Effect  of  War,"  XII,  A,  4. 

The  very  definition  of  an  agent,  given 
by  Bouvier,  as  *'one  who  undertakes  to 
transact  some  business,  or  manage  some 
affair,  for  another,  by  the  authority  and 
on  account  of  the  latter,  and  to  render 
an  account  of  it,"  presupposes  that  the 
acts  done  by  the  agent  shall  be  done  in 
the  interest  of  the  principal.  Knights  of 
Pythias    v.    Withers,    177    U.    S.    260,    44 


L.  Ed.  762. 

One's  character  as  agent  precludes  him 
from  deriving  any  advantage  from  con- 
tracts, made  by  his  authority  as  agent, 
except  through  the  principal  for  which 
he  acted.  The  agent's  position  being  one 
of  trust,  to  engage  in  any  matter  for  his 
personal  advantage  inconsistent  with  it 
was  to  violate  his  duty  and  to  commit  a 
fraud  upon  the  principal.  Wardell  v. 
Railroad  Co.,  103  U.  S.  651,  26  L.  Ed.  509; 
Taylor  v.  Benham,  5  How.  233,  274,  12 
L.  Ed.  130;  Mathewson  v.  Clarke,  6  How. 
122,  143,  12  L.  Ed.  370. 

All  transactions  between  a  principal 
and  his  agent  whereby  the  agent  derives 
advantages  beyond  legitimate  compensa- 
tion for  his  services,  will  be  closely 
examined  by  courts  of  equity  and  set 
aside  if  there  be  any  ground  to  suppose 
that  he  has  abused  the  confidence  reposed 
in  him.  Ralston  v,  Turpin,  129  U.  S.  663, 
32  L.  Ed.  747. 

A  master  and  supercargo  exercises  full 
powers  over  the  vessel  and  cargo.  He 
purchases  and  sells  where  he  can  do  so 
to  the  best  advantage;  and  for  his  entire 
services  in  this  agency,  and  for  the  man- 
agement of  the  ship,  he  is  paid.  An  agent, 
thus  acting  for  his  principals,  cannot  en- 
gage in  a  traffic  on  his  own  account.  He 
buys  for  himself  and  his  principals  at  the 
same  market,  and  sells  at  the  same.  On 
the  one  side,  he  is  interested  in  a  small 
portion  of  the  profits,  and  in  a  commis- 
sion. On  the  other,  he  realizes  the  entire 
profits,  deducting  therefrom  the  common 
charge  of  freight.  In  the  purchases  and 
in  the  sales  under  such  circumstances, 
the  agent  would  be  influenced,  as  may 
be  reasonably  supposed,  by  his  own 
interests.  From  the  accounts  rendered, 
it  appears  that  a  much  larger  profit  was 
realized  by  the  master  and  supercargo 
on  his  private  sales  than  on  the  sales 
for  the  company.  Whether  this  resulted 
from  the  more  judicious  purchases  or 
sales  in  the  private  enterprise,  it  shows 
that  the  traffic  was  inconsistent  with  the 
general  agency.  It  was  a  rival  interest, 
hostile  to  the  interest  of  the  company, 
exercised  by  their  agent,  and  without 
their  approbation  or  knowledge.  This  the 
law  will  not  sanction.  It  requires  not 
only  a  bona  fide  action  by  an  agent,  but 
that  he  shall  be  free  from  those  selfish 
motives  which  conflict  with  the  interests 
of  his  principals.  Mathewson  v,  Clarke, 
6    How.    122,    143,    12    L.    Ed.    370.      See, 
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pal.33  The  doctrine  as  to  fiduciary  relations,  applied  to  its  full  extent,  is  simply 
a  rule  of  evidence  which,  under  some  circumstances,  imposes  upon  an  agent 
the  burden  of  proving  the  fairness  and  justice  of  the  transaction  with  his  prin- 
cipal within  the  scope  of  his  agency.^^ 

(2)  Agent  to  Sell  Purchasing  for  Himself — (a)  In  General, — The  character 
of  vendor  and  that  of  purchaser  cannot  be  held  by  the  same  person.  They  im- 
pose different  obligations.  Their  union  in  the  same  person  would  at  once  raise 
a  conflict  between  interest  and  duty.  The  law,  therefore,  prohibits  a  party 
selling  on  another's  account  from  becoming,  either  directly  or  indirectly,  a 
buyer  on  his  own  account  at  the  sale,  and  will  always  condemn  transactions  of 
that  character  whenever  their  enforcement  is  attempted.^*^  A  purchase,  per  in- 
terpositam  personam,  by  an  agent,  of  the  particular  property  of  which  he  has 
the  sale,  or  in  which  he  represents  another,  whether  he  has  an  interest  in  it  or 
not,  carries  fraud  on  the  face  of  it.^*  And  if  an  agent  to  sell  effects  a  sale  to 
himself,  under  the  cover  of  the  name  of  another  person,  he  becomes,  in  respect 
to  the  property,  a  trustee  for  the  principal,  and,  at  the  election  of  the  latter, 
seasonably  made,  will  be  compelled  to  surrender  it,  or,  if  he  has  disposed  of  it 
to  a  bona  fide  purchaser,  to  account  not  only  for  its  real  value,  but  for  any 


generally,  the  title  MASTERS  OF  VES- 
SELS, vol.  8,  p.  300. 

It  is  among  the  rudiments  of  the  law 
that  the  same  person  cannot  act  for  him- 
self and  at  the  same  time,  with  respect  to 
the  same  matter,  as  the  agent  of  another 
whose  interests  are  conflicting.  Thus  a 
person  cannot  be  a  purchaser  of  property 
and  at  the  same  time  the  agent  of  the 
vendor.  Directors  of  corporations,  and 
all  persons  who  stand  in  a  fiduciary  rela- 
tion to  other  parties,  and  are  clothed 
with  power  to  act  for  them,  are  subject 
to  this  rule;  they  are  not  permitted  to 
occupy  a  position  which  will  conflict  with 
the  interest  of  parties  they  represent  and 
are  bound  to  protect.  They  cannot,  as 
agents  or  trustees,  enter  into  or  authorize 
contracts  on  behalf  of  those  for  whom 
they  are  appointed  to  act,  and  then  per- 
sonally participate  in  the  benefits.  Hence 
all  arrangements  by  directors  of  a  railroad 
company,  to  secure  an  undue  advantage 
to  themselves  at  its  expense,  by  the 
formation  of  a  new  company  as  an 
auxiliary  to  the  original  one,  with  an 
understanding  that  they,  or  some  of  them, 
shall  take  stock  in  it,  and  then  that 
valuable  contracts  shall  be  given  to  it, 
in  the  profits  of  which  they,  as  stock- 
holders in  the  new  company,  are  to  share, 
are  so  many  unlawful  devices  to  enrich 
themselves  to  the  detriment  of  the  stock- 
holders and  creditors  of  the  original 
company,  and  will  be  condemned  when- 
ever properly  brought  before  the  courts 
for  consideration.  Wardell  v.  Railroad 
Co.,  103  U.  S.  651,  26  L.  Ed.  509.  See, 
generally,  the  titles  CORPORATIONS, 
vol.  4,  p.  621;  OFFICERS  AND  AGENTS 
OF  PRIVATE  CORPORATIONS,  vol. 
8,  p.  957. 

Where  an  agent,  with  whom  his  princi- 
pal deposits  government  bonds  for  safe- 
keeping to  the  amount  of  $6,000,  sub- 
stitutes therefor  a  note  and  mortgage  for 
$7,000,   a   reservation    to   himself   of   the 


surplus  over  the  amount  of  the  bonds 
received  from  the  proceeds  of  the  note, 
is  valid  and  will  be  given  effect  by  a 
court  of  equity.  Cook  v.  Tullis,  18  WalL 
332,  340,  21  L.  Ed.  933. 

Where  an  agent  with  authority  to  buy 
at  a  certain  price  buys  for  less  and 
charges  the  property  to  his  principal  at 
the  maximum  and  pockets  the  difference, 
he  is  clearly  liable  for  such  difference  to 
his  principal.  Kilbourn  v.  Sunderland, 
130  U.   S.  505,  516,  32  L.  Ed.   1005. 

As  to  principal's  right  to  benefit  of 
agent's  contracts,  see  Kilbourn  v.  Sunder- 
land, 130  U.  S.  505,  516,  517,  32  L.  Ed.  1005. 

88.  Agent  cannot  dispute  principal's 
title. — Seymour  v.  Slide,  etc.,  Gold  Mines, 
153  U.  S.  523,  38  L.  Ed.  807. 

One  who  holds  possession  of  real  estate 
as  manager  for  or  under  another  cannot 
dispute  that  other's  title.  Johnson  v. 
Baytup,  3  Ad.  &  El.  188;  Phelan  v.  Kelly, 
25  Wend.  389,  393.  The  estoppel  is  like 
to  that  which  arises  in  the  case  of  land- 
lord and  tenant,  and  comes  within  the 
scope  of  the  general  rule  that  an  agent 
in  possession  cannot  deny  the  title  of  his 
principal.  Seymour  v.  Slide,  etc.,  Gold 
Mines,  153  U.  S.  523,  38  L.  Ed.  807.  See, 
generally,  the  titles  ESTOPPEL,  vol.  5, 
p.  933;  LANDLORD  AND  TENANT, 
vol.  7,  p.  827. 

84.  Burden  of  proof. — Dent  v.  Ferguson, 
132  U.  S.  50,  33  L.  Ed.  242;  Robertson  v. 
Chapman,  152  U.  S.  673,  38  L.  Ed.  592. 

80.  Agent  to  sell  purchasing  for  him- 
self—In general. — Marsh  v.  Whitmore, 
21  Wall.  178,  22  L-  Ed.  482;  Veazie  v. 
Williams,  8  How.  134,  151,  12  L.  Ed.  1018; 
Twin-Lick  Oil  Co.  v,  Marbury,  91  U.  S. 
587,  23  L.  Ed.  328;  Michoud  v.  Girod,  4 
How.  503,  11  L.  Ed.  1076;  Wardell  v. 
Railroad  Co.,  103  U.  S.  651,  26  L.  Ed.  509; 
Robertson  v.  Chapman,  152  U.  S.  673,  682, 
38  L.  Ed.  592. 

86.  Purchase  carries  fraud  on  its  face. — 
Michoud  V.  Girod,  4  How.  503,  11  U  Ed. 
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profit  realized  by  him  on  such  resale.s''  But  where  the  sale  is  an  actual  sale, 
in  good  faith  so  far  as  the  conduct  of  the  agent  in  effecting  it  is  concerned,  and 
the  contract  between  the  principal  and  the  purchaser  has  been  so  far  executed 
that  it  cannot  be  rescinded  by  either  party  to  it,  then  the  agent's  duty  in  selling 
the  property  does  not  prevent  him  from  purchasing  from  the  original  pur- 
chaser.s®  Where  an  agent  to  sell  buys  of  himself,  or  by  his  power  of  attorney 
conveys  to  himself,  that  which  he  was  authorized  to  sell,  such  sale  is  voidable, 
if  not  void,  and  at  all  event  unlawful  as  opposed  to  the  soundest  public  pol- 
icy.^* But  acts  which  amount  to  a  ratification  by  the  principal  may  validate 
a  void  sale.'*^^ 

(b)  Officers  Buying  Corporate  Property  at  Sacrifice, — The  managers  and  of- 
ficers of  a  company  where  capital  is  contributed  in  shares,  have  no  right  to  en- 
ter into  or  participate  in  any  combination,  the  object  of  which  is  to  sell  the 
property  of  the  company  and  obtain  it  for  themselves  at  a  sacrifice.*^ 

(c)  Attorney  Buying  Property  Sold  for  Client. — See  the  title  Attorney  and 
Client,  vol.  2,  p.  719. 

(d)  Auctioneer  Buying  Property. — See  the  title  Auctions  and  Auctioneers, 
vol.  2,  pp.  744,  745. 


1076;  Robertson  v.  Chapman,  152  U.  S. 
673,  38  I^  Ed.  592.  See,  generally,  the 
title  FRAUD  AND  DECEIT,  vol.  6,  p.  394. 

87.  Agent  trustee  for  principal. — Rob- 
ertson V.  Chapman,  152  U.  S.  673,  38  L. 
Ed.  592. 

And  this  surrender  and  accounting  will 
be  compelled  upon  the  demand  of  the 
principal,  although  it  may  not  appear  that 
the  property,  at  the  time  the  agent 
fraudulently  acquired  it,  was  worth  more 
than  he  paid  for  it.  The  law  will  not,  in 
such  case,  impose  upon  the  principal  the 
burden  of  proving  that  he  was,  in  fact, 
injured,  and  will  only  inquire  whether  the 
agent  has  been  unfaithful  in  the  discharge 
of  his  duty.  While  his  agency  continues, 
he  must  act,  in  the  matter  of  such 
agency,  solely  with  reference  to  the 
interests  of  his  principal.  The  law  will 
not  permit  him,  without  the  knowledge 
or  assent  of  his  principal,  to  occupy  a 
position  in  which  he  will  be  tempted  not 
to  do  the  best  he  may  for  the  principal. 
Robertson  v.  Chapman,  152  U.  S.  673,  38 
L.  Ed,  592. 

88.  Purchase  in  good  faith  by  agent 
from  original  purchaser. — Robertson  v. 
Chapman,  152  U.  S-  673,  682,  38  L.  Ed  592. 

And  the  agent's  failure  to  give  notice 
to  his  principal  of  his  sale  immediately 
upon  its  being  made,  cannot  be  regarded 
as  a  fraud  upon  the  rights  of  the  principal. 
Robertson  v.  Chapman,  152  U.  S.  673,  682, 
38  L.  Ed.  592. 

Where  the  evidence  showed  that  the 
agent  was  not  in  fact  interested  in  the 
offer  made  by  the  purchaser,  that  the 
latter  purchased  on  his  own  account  ex- 
clusively, and  without  any  understanding 
that  the  agent  was  to  become  interested 
with  him,  or  take  his  place  in  the  pur- 
chase, and  that  the  agent  had  no  expecta- 
tion when  the  purchaser's  offer  was  ac- 
cepted of  becoming  the  owner  of  the 
property,  it  was  held  that  the  subsequent 
purchase   of   the   properly   by   the   agent 


did  not  constitute  a  breach  of  his  trust. 
Robertson  v.  Chapman,  152  U.  S.  673,  682, 
38  L.  Ed.  592. 

39.  Sale  voidable  at  least. — ^Veazie  v. 
Williams,  8  How.  134,  151,  12  !<.  Ed.  1018; 
Twin-Lick  Oil  Co.  v.  Marbury,  91  U.  S. 
587,  23  L.  Ed.  328.  See  Michoud  v.  Girod, 
4  How.  503,  554,  11  L.  Ed.  1076. 

40.  Validation  of  void  sale. — Twin-Lick 
Oil  Co.  V.  Marbury,  91  U.  S.  587,  23  L. 
Ed.  328.  See  post,  "Ratification  of  Un- 
authorized Acts  of  Agent,"  XL 

41.  Officers  bujring  corporate  property 
at  sacrifice. — ^Jackson  v,  Ludeling,  21  Wall. 
616,  22  L.  Ed.  492. 

The  managers  and  officers  of  a  com- 
pany where  capital  is  contributed  in 
shares  are,  in  a  very  legitimate  sense, 
trustees  alike  for  its  stockholders  and  its 
creditors,  though  they  may  not  be  trustees 
technically  and  in  form.  They  have  no 
right  to  seek  their  own  profit  at  the  ex- 
pense of  the  company,  its  stockholders, 
or  even  its  bondholders.  Contrariwise,, 
in  case  of  embarrassment  to  the  com- 
pany, and  any  necessity  to  sell  the  estates 
of  the  company,  it  is  their  duty,  to  the 
extent  of  their  power,  to  secure  for  all 
those  whose  interests  are  in  their  charge, 
the  highest  possible  price  for  the  property 
which  can  be  obtained  for  it.  These 
principles  applied  to  a  case  where  the 
local  managers  and  officers  of  an  em- 
barrassed railroad,  holding  a  small  por- 
tion of  its  bonds,  of  which  a  much  greater 
portion  was  held  by  nonresidents,  got 
an  order  of  sale  under  a  mortgage  to 
secure  the  bonds,  and  proceed  in  a  hasty 
and  rather  secret  way  to  sell  it,  and  lo 
buy  it  at  a  price  much  below  its  value, 
for  themselves;  the  conditions  of  sale 
being  made  such  as  to  render  it  difficult 
for  persons  generally  to  purchase;  and 
the  whole  proceeding  of  sale  being 
attended  also  with  evidence  of  gross  dis- 
regard of  the  interests  of  the  bondholders 
generally,    and    of    course    of    the    stock- 
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(3)  Agent  to  Convey  Comf eying  to  Himself. — An  agent  cannot,  by  his  power 
of  attorney,  convey  to  himself  that  which  he  was  authorized  to  sell  for  his  prin- 
cipal>2 

(4)  Agent  to  Buy  Purchasing  for  Himself. — ^Where  a  party  purchases  prop- 
erty under  the  direction  of,  or  on  behalf  of  another,  the  purchase  must  be  held 
to  be  in  trust  for  the  benefit  of  the  principal,  on  repayment  of  the  money  ad- 
vanced by  the  agent.*^  However,  where  an  agent,  employed  to  purchase  prop- 
erty of  a  certain  description,  fails  to  find  any  property  upon  which  his  contract 
could  operate,  he  is  not  precluded  by  the  fact  of  such  agency  from  buying  other 
property  on  his  own  account.^* 

(5)  Agent  to  Buy  Purchasing  from  Himself. — ^A  person  cannot  legally  pur- 
chase on  account  of  another  that  which  he  sells  on  his  own  account.  He  is  not 
allowed  to  unite  the  two  opposite  characters  of  buyer  and  seller.*'^ 

(6)  Agent  to  Locate  Land  Locating  It  for  Himself. — If  an  agent  locate  land 
for  himself  which  he  ought  to  have  located  for  his  principal,  he  is,  in  equity,  a 
trustee  for  his  principal.*® 

(7)  Acting  as  Agent  of  Both  Buyer  and  Seller. — Necessarily,  the  agent  for  the 
buyer  cannot  be  the  agent  for  the  seller  at  the  same  time.*'' 

(8)  Gifts  and  Purchases  from  Principal — (a).  Gifts. — A  principal  may  make 
a  valid  gift  to  his  agent  of  property  committed  to  the  latter's  care  or  manage- 
ment.*® But  in  accepting  a  gift  from  his  principal  the  agent  is  under  an  obliga- 
tion to  withhold  no  information  in  his  possession  respecting  the  subject  of  the 
gift,  or  the  condition  of  the  estate  in  his  hands,  which  good  faith  requires  to  be 
disclosed,  or  that  may  reasonably  influence  the  judgment  of  the  principal  in  mak- 
ing the  gift.  Gifts  procured  by  agents  from  their  principals  will  be  scrutinized 
with  a  close  and  vigilant  suspicion,  and  will  be  set  aside  if  there  be  any  ground  to 
suppose  that  the  agent  has  abused  the  confidence  reposed  in  him.*® 


holders.  Jackson  v.  Ludeling,  21  Wall. 
616,  22  L.  Ed.  492.  See,  generally,  the 
titles  CORPORATIONS,  vol.  4,  p.  621; 
OFFICERS  AND  AGENTS  OF  PRI- 
VATE CORPORATIONS,  vol.  8,  p.  957; 
STOCKS  AND  STOCKHOLDERS; 
TRUSTS  AND  TRUSTEES. 

40.  Agent  to  convey,  conveying  to  hiiUr 
self. — Twin-Lick  Oil  Co.  v.  Marbury,  91 
U.  S.  587,  23  L.  Ed.  328;  Stark  v.  Starr, 
94  U.  S.  477,  24  L.  Ed.  276. 

43.  Agent  to  buy  purchasing  for  him- 
self.—Rothwell  V.  Dewees,  2  Black  613,  17 
L.  Ed.  309;  Irvine  v.  Marshall,  20  How. 
558,  15  L.  Ed.  994.  See  the  title  TRUSTS 
AND  TRUSTEES. 

44.  Tweed's  Case,  16  Wall.  504,  21  L. 
Ed.  389. 

A  person  having  entered,  January  23d, 
1866,  into  a  contract  with  the  government 
to  purchase,  as  its  agent,  "cotton  which 
formerly  belonged  to  the  so-called  Con- 
federate States,  now  in  the  possession  of 
individuals  in  the  Red  River  country  (con- 
cealed)," was  not  precluded  by  the  fact 
of  such  agency  and  during  it  from  buying 
on  his  own  account  other  cotton  in  that 
region  not  formerly  belonging  to  those 
so-called  states;  he  having  discovered, 
when  he  went  to  the  region,  that  there 
was  no  cotton  upon  which  his  contract 
operated,  and  his  contract  not  obliging 
him  by  its  terms  to  devote  his  whole 
time  to  the  business  of  the  agency,  nor 
from  buying  cotton  if  of  a  kind  not  such 
as     was     described     in     his     agreement. 


Tweed's  Case,  16  Wall.  504,  21  L.  Ed.  389. 
See  the  title  ABANDONED  AND  CAP- 
TURED PROPERTY,  vol.  1,  p.  1. 

45.  Agent  to  buy  purchasing  fronEi  him- 
self.— Michoud  V.  Girod,  4  How.  603,  11 
L.   Ed.   1076. 

46.  Agent  to  locate  land,  locating  it  for 
himself. — Massie  v.  Watts,  6  Cranch  148, 
3  L.  Ed.  181.  See,  also,  Irvine  v.  Marshall, 
20  How.  558,  15  L.  Ed.  994.  See,  generally, 
the  titles  PUBLIC  LANDS;  TRUSfS 
AND  TRUSTEES. 

47.  Acting  as  agent  of  both  buyer  and 
seller. — Kilbourn  v.  Sunderland,  130  U.  S. 
505,  32  L.  Ed.  1005.  See,  also,  Michoud 
V.  Girod,  4  How.  603.  11  L.  Ed.  1076; 
Veazie  v.  Williams,  8  How.  134,  12  L.  Ed. 
1018.  / 

48.  Gifts  from  principal  to  agent. — Ral- 
ston V.  Turpin,  129  U.  S.  663,  32  L.  Ed. 
747. 

To  establish  a  contrary  doctrine  would 
be  to  impair  the  natural  right  of  an  owner 
to  make  such  disposition  of  his  property 
as  he  may  think  would  best  subserve 
his  interest  and  comfort  or  gratify  his 
feelings.  Ralston  i;.  Turpin,  129  U.  S.  663, 
32  L.  Ed.  747.  See,  generally,  the  title 
GIFTS,  vol.  6,  p.  564. 

49.  Transaction  closely  scrutinized^ — 1 
Story's  Eq.  Jur.,  §  315;  Ralston  v.  Turpin, 
129  U.   S.  663,  32  L.   Ed.  747. 

"An  instructive  case  upon  this  point  is 
Harris  v.  Tremenheere,  15  Ves.  34,  38, 
which  was  a  suit  to  cancel  leases  to  a 
party  who,  at  the  time,  held  the  relation  of 
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(b)  Purchases. — ^A  purchase,  by  an  agent  from  his  principal,  of  the  property 
committed  to  his  agency,  will  be  closely  examined  by  courts  of  equity,  and  set 
aside  if  there  be  any  ground  for  supposing  that  the  confidence  reposed  in  the 
agent  has  been  abused.*^^ 

(9)  Acquiring  Title  to  Principals  Property  Through  Defect  in  Title, — If  an 
agent  discover  a  defect  in  the  title  of  his  principal  to  land,  he  cannot  misuse  it, 
to  acquire  a  title  for  himself;  and  if  he  does,  he  will  be  held  as  a  trustee  holding 
for  his  principal.*^^ 

(10)  Using  Principals  Funds  or  Property, — An  agent  to  whom  a  bill  is  sent 
for  collection  cannot  lawfully  transfer  or  pledge  the  same  in  payment  of  his 
own  debt,  and  the  transferee  with  knowledge  or  after  maturity  gets  no  title  as 
against  the  true  owner.*^^  ^  creditor,  who  has  possession  of  the  property  of  his 
debtor,  as  his  agent,  cannot,  without  reducing  his  debt  to  judgment,  and  without 
the  process  or  order  of  a  court,  and  without  the  consent  and  against  the  will 
of  the  debtor,  sell  or  otherwise  dispose  of  the  property  and  apply  its  proceeds  to 
the  pa)rment  of  his  debt.*^    The  settled  law  of  Tennessee  is  that  where  an  agent 


steward,  agent,  and  attorney  to  the  les- 
sor. Some  of  the  leases  were  pure  gifts 
by  the  employer.  Lord  Chancellor  Eldon 
disclaimed  any  jurisdiction  to  annul  such 
gifts,  when  based  upon  the  generosity  of 
the  donor,  or  to  weigh  the  value  or 
amount  of  the  consideration,  as  if  it  had 
been  the  subject  of  barter,  but  said,  that 
if  he  could  find  'in  the  answer  or  the 
evidence  the  slightest  hint'  that  the  de- 
fendant had  laid  before  his  employer  an 
account  of  value  of  the  premises  that 
was  not  perfectly  accurate,  he  would  set 
aside  such  leases.  He  would  do  this,  he 
said,  without  regard  to  the  intention  of 
the  parties,  *upon  the  general  ground  that 
the  principal  would  never  be  safe  if  the 
agent  could  take  a  gift  from  him  upon  a 
representation  that  was  not  most  accurate 
and  precise.'"  Ralston  v,  Turpin,  129  U. 
S.  663,  32  L.  Ed.  747. 

50.  Purchases  from  principal. — 1  Story's 
Eq.  Jur.,  §  315;  Ralston  v.  Turpin,  129 
U.  S.  663,  32  L.  Ed.  747;  Brooks  v.  Mar- 
tin, 2  Wall.  70,  17  L.  Ed.  732. 

In  order  to  sustain  such  a  sale,  it  must 
be  made  to  appear,  first,  that  the  price 
paid  approximates  reasonably  near  to  a 
fair  and  adequate  consideration  for  the 
thing  purchased;  and,  second,  that  all 
the  information  in  possession  of  the  pur- 
chaser, which  was  necessary  to  enable  the 
seller  to  form  a  sound  judgment  of  the 
value  of  what  he  sold,  was  communicated 
by  the  former  to  the  latter.  Brooks  v. 
Martin,    2    Wall.    70,    85,   17    L.    Ed.    732. 

Where  one  partner,  who  is  in  sound 
health,  is  made  sole  agent  of  the  partner- 
ship by  another,  who  is  not,  and  who 
relies  on  him  wholly  for  true  accounts, 
and  the  party  thus  made  agent  manages 
the  business  at  a  distance  from  the  other, 
communicating  to  him  nd  information,  the 
relation  of  partners,  whatever  it  may  be 
in  general,  becomes  fiduciary,  and  the 
law  governing  such  relations  applies. 
Purchase  by  one  partner  of  the  other's  in- 
terest set  aside  as  fraudulent.  Brooks  v. 
Martin,  2  Wall.  70,  17  L.  Ed.  732.  See 
ante,  "Agents  to  Sell  Purchasing  for  Him- 


self," IX,  A,  1,  c,  (2).  See,  generally, 
the  title  PARTNERSHIP,  ante,  p.  73. 

51.  Acquiring  title  to  prindpal's  prop- 
erty through  defect  in  title.^ — Ringo  v. 
Binns,  10  Pet.  269,  9  L.  Ed.  420;  Michoud 
V.  Girod,  4  How.  503,  11  L.  Ed.  1076.  See, 
also,  Prevost  v.  Gratz,  6  Wheat.  481,  5 
L.  Ed.  311;  Oliver  v.  Piatt,  3  How.  333, 
11  L.  Ed.  622. 

An  agent,  who  had  been  employed  to 
perfect  the  title  to  a  tract  of  land  for 
his  principal,  in  the  course  of  his  agency, 
became  acquainted  with  its  deficiency;  and 
having  concealed  this  from  his  principal, 
obtained  a  legal  title  to  the  same  land  for 
himself;  an  application  was  made  to  the 
legislature  of  Kentucky,  by  the  holders  of 
the  imperfect  title,  to  supply  its  defects; 
which  was  done  by  a  law  specially  enacted 
for  that  purpose;  of  this  proceeding,  the 
agent  was  informed;  and  when  it  was 
stated  to  him,  that  his  conduct,  to  the 
injury  of  his  principal,  might  be  attended 
with  unpleasant  consequences  to  himself, 
he  declared  in  writing,  under  his  hand,  in 
the  presence  of  two  witnesses,  that  he 
disavowed  an  intention  to  interfere  with 
the  title  of  his  principal,  and  assigned  the 
title  he  had  acquired  to  him,  that  the  same 
might  be  carried  into  grant;  at  the  same 
time  he  was  paid  $100  for  his  expenses, 
etc.  In  violation  of  this  transfer,  he  took 
out  a  patent  for  the  same  land  in  his  own 
name,  and  a  bill  was  filed  in  the  circuit 
court  of  Kentucky,  to  compel  him  to  con- 
vey the  legal  title,  thus  acquired,  to  those 
who  held  the  equitable  title,  under  the  act 
of  the  legislature  of  that  state.  Ringo  v. 
Binns,  10  Pet.  269,  9  L.  Ed.  420.  See, 
generally,  the  title  PUBLIC  LANDS. 

5ft.  Pledging  property  for  payment  of 
own  debt.— 1  Pars,  on  Bills  and  Notes,  119. 
Dodge  V.  Freedman's  Sav.,  etc.,  Co.,  93 
U.  S.  379,  23  L.  Ed.  920.  See,  generally, 
the  title  BILLS,  NOTES  AND  CHECKS, 
vol.  3,  p.  257. 

58.  Application  of  property  to  pasmient 
of  debt  owing  from  principal  to  agent. — 
Xenia  Bank  v.  Stewart,  114  U.  S.  224,  233, 
29  L.  Ed.  101. 
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obtains  money  of  his  principal,  and  converts  it  to  his  use,  and  is  not  sued  until 
three  years  elapse,  the  remedy  by  assumpsit  is  barred.*^* 

d.  Liability  of  Subagent  to  Principal. — Whenever,  by  express  agreement  of 
the  parties,  a  subagent  is  to  be  employed  by  an  agent  to  receive  money  for  the 
principals,  or  where  an  authority  to  do  so  may  fairly  be  implied  from  the  usual 
course  of  trade,  or  the  nature  of  the  transactions,  the  principal  may  treat  the  sub- 
agent  as  his  agent,  and  when  he  has  received  the  money,  may  recover  it  in  an 
action  for  money  had  and  received.*^' 

e.  Accounting. — Where  a  principal  places  money  in  the  hands  of  an  agent  to  be 
loaned  by  the  agent  for  the  principal  at  interest,  a  trust  relation  is  established  be- 
tween the  parties  and  the  principal  is  entitled  to  an  accounting.  It  is  the  duty  of 
such  agent  to  keep  an  account  and  in  its  absence  it  will  be  presumed  that  he  in- 
vested the  money  at  the  rates  agreed  upon.  After  the  death  of  the  agent  his  ex- 
ecution will  be  charged  with  interest  at  the  legal  rate.^®  Where  an  agent,  who  is 
directed  to  sell  property  for  his  principal,  effects  a  sale  to  himself,  he  will  be  held 
to  be  a  trustee  for  his  principal,  and,  at  the  election  of  the  latter,  seasonably 
made,  will  be  required  to  surrender  the  property,  or,  if  he  has  disposed  of  it  to 
a  bona  fide  purchaser,  to  account  not  only  for  its  real  value,  but  for  any  profit 
realized  by  him  on  such  resale.^''    At  a  sale  of  public  lands  in  a  territory,  an  agent 

'who  purchased  for  another  must  account,  as  trustee,  to  his  employer,  although 
the  statutes  of  the  territory  have  abolished  all  resulting  trusts.^s 

f.  Action  by  Principal  against  Agent. — It  is  a  general  rule  of  law,  that  if  an 
injury  arises  to  a  principal,  in  consequence  of  the  misconduct  of  his  agent,  an 
action  may  be  sustained  against  him  for  the  damages.^^    In  an  action  for  dam- 


54.  Law  of  Tennessee. — Mattingly  v. 
Boyd,  20  How.  128,  15  h.  Ed.  845.  See, 
generally,  the  titles  ASSUMPSIT,  vol.  2, 
p.  636;  LIMITATION  OF  ACTIONS 
AND  ADVERSE  POSSESSION,  vol.  7, 
p.   900. 

55.  Liability  of  subagent  to  principal. — 
Wilson  V.  Smith,  3  How.  763,  11  L  Ed. 
820.  See  post,  "Action  by  Principal 
against  Agent,"  IX,  A,  1,  f.  See,  gen- 
erally, the  title  ASSUMPSIT,  vol.  2,  p. 
636. 

Where  a  draft  was  remitted  by  a  col- 
lecting agent  to  a  subagent  for  collection, 
and  the  proceeds  were  applied  by  the 
subagent  in  payment  of  the  indebtedness 
of  the  agent  to  himself  in  ignorance  of 
the  rights  of  the  principal,  the  federal 
supreme  court  held  that,  there  being  no 
new  advance  made,  and  no  new  credit 
given  by  the  subagent,  the  principal  was 
entitled  to  recover  against  him.  Wilson 
V.  Smith,  3  How.  763,  11  L.  Ed.  820,  cited 
in  United  States  v.  State  Bank,  96  U.  S. 
30,  34,  24  L.  Ed.  647;  Hoover  v.  Wise, 
91  U.  S.  308,  314,  23  L.  Ed.  392.  See, 
also.  Bank  v.  The  New  England  Bank, 
6  How.  212,  12  L.  Ed.  409. 

56.  Money  in  hands  of  agent  to  be 
loaned  for  principal. — Dillman  v.  Hast- 
ings, 144  U.  S.  136,  36  L.  Ed.  378.  See  the 
titles  EXECUTORS  AND  ADMINIS- 
TRATORS, vol.  6,  p.  119;  TRUSTS  AND 
TRUSTEES. 

57.  Agent  to  sell  purchasing  for  him-^ 
self. — Robertson  v.  (Jhapman,  152  U.  S. 
673,  38  L.  Ed.  592.  See,  generally,  the 
title  TRUSTS  AND  TRUSTEES. 

5S.    Sale  of  public  lands  in  territooy.-^ 


Irvine  v.  Marshall,  20  How.  558,  15  L.  Ed. 
994. 

It  promotes  the  public  sales,  that  agents 
should  be  allowed  to  attend  and  purchase, 
under  the  usual  responsibility  of  agents 
or  trustees.  Irvine  v.  Marshall,  20  How. 
558,  15  L.  Ed.  994.  See,  generally,  the 
titles  PUBLIC  LANDS;  TRUSTS  AND 
TRUSTEES. 

59.  Action  by  principal  against  agent-^ 
Right  of  action. — General  Interest  Ins. 
Co.  V.  Ruggles,  12  Wheat.  408,  6  L.  Ed. 
674;  United  States  v.  Laub,  12  Pet.  1,  9 
L.  Ed.  977;  Bell  v.  Cunningham,  3  Pet. 
69,  7  L.  Ed.  606.  See  ante,  "Liability  of 
Agent  for  Failure  to  Follow  Instructions," 
IX,  A,  1,  a,  (3);  "Liability  of  Subagent 
to   Principal,"    IX,  A,   1,   d. 

If  a  common  locator,  who  undertakes 
to  locate  lands  for  an  absent  person,  fails 
in  the  performance  of  the  usual  duties 
of  a  locator,  he  is  liable  to  the  action  of 
the  injured  party,  which  may  be  instituted 
wherever  his  person  is  found.  Massie  v. 
Watts,  6  Cranch  148,  3  L.  Ed.  181.  See, 
generally,  the  titles  PUBLIC  LANDS; 
VENUE. 

Defenses.— Where  a  debtor  put  into  the 
hands  of  an  agent  a  sum  of  money,  for 
the  payment  of  specified  demands  against 
him,  and  limited  the  amount  to  such  de- 
mands; and  to  be  paid  in  small  sums,  to  a 
numerous  class  of  creditors,  scattered 
over  various  distant  parts  of  the  country; 
and  it  appeared,  that  he  had  disbursed 
all  the  money  thus  put  into  his  hands, 
but  the  voucher  for  such  payments  were 
destroyed  by  fire,  without  any  fault  of 
his;  and  he  could  not  ascertain  the  names 
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ages  for  breach  of  an  agent's  orders,  the  principal  is  entitled  to  compensation 
for  actual  and  positive  loss,  resulting  plainly  and  directly  from  the  breach  of 
orders,  but  vindictive  and  speculative  damages  should  not  be  given.®^ 

2.  Liability  of  Principal  to  Agent — a.  Compensation  or  Commissions — 
(1)  Right  to  Compensation — (a)  In  General, — ^A  person  who  performs  the  du- 
ties of  an  agent  for  another  is  entitled  to  compensation  for  those  duties.®^  An 
agent  is  entitled,  in  an  action  at  law,  to  compensation  for  services  outside  of  his 
original  authority,  where  such  services  were  beneficial  to  and  approved  by  the 
principal.®^  The  principal's  refusal,  without  sufficient  reasons,  to  fulfill  an  agree- 
ment made  by  his  agent,  will  not  defeat  the  agent's  right  to  compensation.®^ 


of  the  creditors  to  whom  payment  had 
been  made;  but  no  claim  was  presented 
to  his  principal,  by  any  of  the  creditors, 
to  whom  payment  was  to  be  made  by 
the  agent,  after  the  lapse  of  three  years; 
and  all  this,  accompanied  by  proof,  that 
he  had  faithfully  discharged  the  duties 
of  a  like  agency  for  several  years,  and 
regularly  accounted  for  his  disbursements; 
it  would  afford  reasonable  grounds  to 
conclude,  that  he  had  disbursed  all  the 
moneys  placed  in  his  hands  by  his  princi- 
pal, for  the  purposes  for  which  he  re- 
ceived it;  and  protect  him  against  a  suit 
for  any  balance.  United  States  v.  Laub, 
12  Pet.  1,  9   L.   Ed.  977. 

Plaintiff  deposited  bonds  with  defendant 
as  collateral  security  for  a  debt  owing  to 
defendant  by  a  third  person.  Defendant 
sold  such  bonds  and  applied  the  proceeds 
to  the  payment  of  the  debt.  In  an  action 
by  plaintiff  to  recover  the  proceeds,  on 
the  ground  that  the  sale  was  unlawful  and 
unauthorized,  it  was  held  that  if  the  debtor 
had  authority  and  did  consent  to  such  sale 
and  appropriation,  and  if  the  plaintiff, 
having  full  knowledge  of  the  transactions, 
ratified  and  confirmed  what  was  done,  he 
could  not  maintain  the  action.  Hathaway 
V.  First  Nat.  Bank,  134  U.  S.  494,  33  L. 
Ed.  1004.  See  post,  "Ratification  of  Un- 
authorized Acts  of  Agent,"  XI. 

60.  Measure  of  damages^ — Bell  v,  Cun- 
ningham, 3  Pet.  69,  7  L.  Ed.  606.  See 
ante,  "Liability  of  Agent  for  Failure  to 
Follow  Instructions,"  IX,  A,  1,  a,  (3). 
See,  generally,  the  titles  DAMAGES,  vol. 
5,  p.  157.;  EXEMPLARY  DAMAGES, 
voL  6,  p.  193. 

The  faithful  execution  of  orders  which 
an  agent  or  correspondent  has  contracted 
to  execute,  is  of  vital  importance  in  com- 
mercial transactions,  and  may  often  affect- 
the  injured  party  far  beyond  the  actual 
sum  misapplied;  a  failure  in  this  respect 
may  entirely  break  up  a  voyage,  and  de- 
feat the  whole  enterprise.  Speculative 
damages,  dependent  on  possible  successive 
schemes,  ought  not  to  be  given  in  such 
cases;  but  positive  and  direct  loss,  result- 
ing plainly  and  immediately  from  the 
breach  of  orders,  may  be  taken  into  the 
estimate.  Bell  v,  Cunningham,  3  Pet.  69, 
7  L.  Ed.  606. 

The  profits  which  would  have  been  ob- 
tained on  the  sale  of  the  article  directed 
to  be  purchased,  may  be  properly  allowed 
9  U  S.  Enc— 43 


as  damages.     Bell  v.  Cunningham,  3  Pet. 
69,  7  L.   Ed.  606. 

C.  &  Co.,  merchants  of  Boston,  owners 
of  a  ship,  proceeding  on  freight,  from 
Havana,  to  the  consignment  of  B.  &  Co., 
at  Leghorn,  and  to  return  to  Havana,  in- 
structed B.  &  Co.,  to  invest  the  freight, 
estimated  at  4600  petsos;  2200  in  marble 
tiles,  and  the  residue,  after  paying  dis- 
bursements, in  wrapping  paper;  B.  &  Co. 
undertook  to  execute  these  orders;  in- 
^ead,  however,  of  investing  2200  petsos 
in  marble,  they  invested  all  the  funds 
which  came  into  their  hands  in  wrapping 
paper,  which  was  received  by  the  master 
of  the  ship,  and  was  carried  to  Havana, 
and  there  sold  on  account  of  C.  &  Co., 
and  produced  a  loss  instead  of  the  profit 
which  would  have  resulted  had  the  invest- 
ment been  made  in  marble  tiles;  as  soon 
as  information  of  the  breach  of  orders 
was  received,  C.  &  Co.,  addressed  a  letter 
to  B.  &  Co.,  expressing  in  strong  terms 
their  disapprobation  of  the  departure  from 
their  orders,  but  did  not  signify  their  de- 
termination to  disavow  the  transaction 
entirely,  and  consider  the  paper  as  sold 
on  account  of  B.  &  Co.  Held,  that  C.  & 
Co.  were  entitled  to  recover  damages  for 
the  breach  of  their  orders;  that  their  not 
having  given  notice  to  B.  &  Co.  that  the 
paper  would  be  considered  as  sold  on  their 
account  did  not  injure  their  claim;  and 
that  the  amount  of  the  damages  may  be 
determined  by  the  positive  and  direct  loss 
arising  plainly  and  immediately  from  the 
breach  of  the  orders.  Bell  v.  Cunning- 
ham, 3  Pet.  69,  7  L.  Ed.  606. 

61.  Right  to  compensation — In  general. 
— Massie  v.  Watts,  6  Cranch  148,  3  L.  Ed. 
181;  Kock  V.  Emmerling,  22  How.  69,  16 
L.  Ed.  292;  Wadsworth  v.  Adams,  138  U. 
S.  380,  34  L.  Ed.  984. 

62.  Where  services  outside  original  au- 
thority.—Wright  V,  Ellison,  1  Wall.  16, 
17    L.    Ed.    555. 

63.  Refusal  of  principal  to  fulfill  agree- 
ment made  by  agent. — Kock  v.  Emmer- 
ling, 22  How.  69,  16  L.  Ed.  292. 

Agent  was  employed  to  sell  an  estate. — 
Kock  V.  Emmerling,  22  How.  69,  16  L. 
Ed.  292. 

"Where  the  vendor  is  satisfied  with  the 
terms,  made  by  himself,  through  the 
broker,  to  the  purchaser,  and  no  solid  ob- 
jection can  be  stated,  in  any  form,  to  the 
contract,  it  would  seem  to  be  clear  that 
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Where  the  compensation  of  an  agent  engaged  in  lending  money  for  his  principal 
is  by  special  agreement  to  be  paid  out  of  fees  received  by  him  from  the  borrow- 
ers, he  is  not  entitled  to  demand  compensation  from  the  principal  for  his  serv- 
ices.®* 

(b)  Necessity  for  Faithful  Performance  of  Duties, — It  is  a  condition  prece- 
dent to  an  agent's  right  to  compensation  that  the  services  he  undertook  to  render 
should  be  faithfully  performed.**^  Fraudulent  misconduct  proved  against  an 
agent  operates  to  deprive  him  of  the  right  to  stipulated  commissions.®®  An  agent 
cannot  be  deprived  of  a  right  to  his  commissions  on  the  ground  that  he  has  not 
avoided  a  contract  which  was  not  in  strict  conformity  with  the  statute  of  frauds, 
in  the  absence  of  any  instruction  or  instructions  from  the  principal  not  to  comply 
therewith.®*^ 

(c)  Where  Tratisaction  Illegal  or  Contrary  to  Public  Policy, — WTiere  the 
transaction  for  which  the  agent  is  employed  is  illegal,  or  contrary  to  good  morals 


the  commission  of  the  agent  was  due,  and 
ought  to  be  paid.  It  would  be  a  novel 
principle  if  the  vendor  might  capriciously 
defeat  his  own  contract  with  his  agent  by 
refusing  to  pay  him  when  he  had  done  all 
that  he  was  bound  to  do.  The  agent  might 
well  undertake  to  procure  the  purchased; 
but  this  being  done,  his  labor  and  expense 
could  not  avail  him,  as  he  could  not 
coerce  a  willingness  to  pay  the  commis- 
sion which  the  vendor  had  agreed  to  pay. 
Such  a  state  of  things  could  only  arise 
from  an  express  understanding  that  the 
vendor  was  to  pay  nothing,  unless  he 
should  choose  to  make  the  sale."  Kock 
V.  Emmerling,  22  How.  69,  16  L.  Ed.  292. 

64.  Hughes  v.  Dundee  Mortgage  Co., 
140  U.   S.  98,  35  ly.  Ed.  354. 

65.  Necessity  for  faithful  performance 
by  agent — In  general. — Wads  worth  v. 
Adams,  138  U.  S.  380,  34  L.  Ed.  984. 

66.  Fraudulent  misconduct  of  agent. — 
Wadsworth  v.  Adams,  138  U.  S.  380,  34 
L.  Ed.  984;  Shaeffer  v.  Blair,  149  U.  S. 
248,  37  L.  Ed.  721;  Denver  v,  Roane,  99 
U.  S.  355,  25  L.  Ed.  476. 

Where  an  a^ent  authorized  to  sell  notes 
for  his  principal  for  a  specified  sum, 
abuses  the  confidence  reposed  in  him  and 
withholds  from  his  principal  facts  which 
ought,  in  good  faith,  to  be  communicated 
to  the  latter,  and  practically  co-operates 
with  a  prospective  purchaser,  in  the  tat- 
ter's effort  to  get  them  at  a  sum  less  than 
the  principal  had  authorized  the  agent  to 
accept,  he  will  lose  his  right  to  any  com- 
pensation under  the  agreement.  He  is 
no  more  entitled  to  compensation  than  a 
broker  will  be  entitled  to  commissions 
who,  having  undertaken  to  sell  particular 
property  for  the  best  price  that  could  be 
fairly  obtained  for  it,  becomes,  without 
the  knowledge  of  his  principal,  the  agent 
of  another  to  get  it  for  him  at  the  lowest 
possible  price.  The  assumption  of  the 
latter  position  would  be  a  fraud  upon  the 
vendor  who  is  entitled,  in  such  cases,  to 
the  benefit  of  the  diligence,  zeal  and  dis- 
interested exertions  of  the  agent  in  the 
execution  of  his  employment.  Wads- 
worth  z/.  Adams,  138  U.  S.  380,  34  L.  Ed, 
984.  See,  generally,  the  title  FRAUD 
AND  DECEIT,  vol.  6,  p.  394. 


67.  Failure  to  avoid  contract  not  in  con- 
formity with  statute  of  frauds. — Bibb  v, 
Allen.  149  U.  S.  481,  37  L.  Ed.  817. 

"Contracts  not  in  conformity  with  the 
statute  are  only  voidable  and  not  illegal, 
and  an  agent  may,  therefore,  execute  such 
voidable  contracts  without  being  charg[e- 
able  with  either  fraud,  misconduct,  or  dis- 
regard of  the  principal's  rights.  If  the 
statute  of  frauds  was  not  complied  with, 
in  making  the  sale  contracts  in  the  pres- 
ent case,  we  do  not  see  that  the  defendant 
was  in  a  position  to  take  advantage 
thereof,  or  that  such  want  of  compliance 
with  the  statute,  after  the  contracts  .were 
executed,  would  constitute  any  defense  to 
the  action.  The  suit  was  not  brought  on 
these  contracts  of  sale,  which  the  plaintiff 
in  error  claims  were  voidable  under  the 
New  York  statute  of  frauds.  It  is  an  ac- 
tion by  the  agents  against  their  principal 
to  recover  for  work  and  labor  performed, 
and  money  paid  out  at  the  principal's  in- 
stance and  request,  and  in  the  settlement 
of  the  principal's  business,  in  which  the 
agent  had  authority  to  make  disburse- 
ments for  him.  In  the  present  case  the 
plaintiflFs  had,  by  their  contract,  rendered 
themselves  personally  responsible  for  the 
losses  which  might  and  did  occur  under 
the  contracts  of  sale  made  for  account  of 
the  defendant,  and  as  such  agents  they  are 
entitled  to  recover  against  their,  principal 
the  full  amount  expended  by  them  for 
him  in  the  transaction.  If  in  closing  out 
the  contracts  of  sale,  profits  had  been  re- 
alized on  the  transactions,  whether  by 
j-eason  of  decline  in  the  price  of  cotton, 
or  by  the  purchasers  'to  cover'  the  cotton 
sold,  the  brokers  would,  upon  well-settled 
principles,  have  been  liable  to  their  prin- 
cipal for  the  same.  They  could  not  have 
set  up  or  interposed  as  a  valid  defense  to 
such  liability  that  the  contracts  of  sale 
out  of  which  the  profits  were  realized 
were  not  enforceable  under  the  statute  of 
frauds,  or  were  voidable  by  the  agents  or 
the  purchaser  with  whom  they  con- 
tracted. Neither  can  the  principal  inter- 
pose such  an  objection  as  against  the 
agent's  right  to  commission  or  to  reim- 
bursement for  his  outlays,  after  the  ex- 
ecution of  contracts,  merely  voidable  for 
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and  public  policy,  and  the  agent  has  knowledge  of  and  is  privy  to  the  unlawful 
design  of  the  parties  to  the  transaction,  and  brings  them  together  for  the  very 
purpose  of  entering  into  an  illegal  agreement,  he  is  particeps  criminis,  and  can- 
not recover  commissions  for  services  rendered,®^  but  where  a  contract,  void  on 
account  of  the  illegal  intent  of  the  principal  parties  to  it,  has  been  negotiated  by 
an  agent  ignorant  of  such  intent,  and  innocent  of  any  violation  of  the  law,  the 
latter  may  have  a  meritorious  ground  for  the  recovery  of  compensation  for  serv- 
ices rendered.®*  An  agent  employed  to  procure  a  contract  from  the  government 
to  furnish  its  supplies,*^^  or  to  take  charge  of  a  claim  before  congress,  and  to 
procure  by  "lobby  services"  the  passage  of  a  bill  providing  for  the  payment  of 
the  claim,"' ^  or  to  obtain  the  passage  of' a  particular  law  by  the  legislature  of  a 
state,'' 2  cannot  recover  compensation -for  his  services,  such  transactions  and  agree- 
ments being  contrary  to  public  policy  and  void.  Wliere  services  rendered  by  an 
agent  which  are  legal  are  blended  and  confused  with  those  which  are  illegal,  the 
whole  is  a  unit  and  indivisible,  that  which  is  bad  destroys  the  good,  and  com- 
pensation can  be  recovered  for  no  part.''^ 

(2)  Amount, — The  amount  of  compensation  for  the  services  of  an  agent  may 
be  and  usually  is,  fixed  by  express  contract,"'*  but  in  the  absence  of  an  express 
contract,  an  agent  is  entitled  to  be  paid  the  customary  compensation,  or  the  com- 
pensation  fixed   by   established   usage,'' *^   or   what   his   services   are   reasonably 


want  of  writing."     Bibb  v.  Allen,  149  U. 

5.  481,  37  L.  Ed.  817.  See  the  title  AS- 
SUMPSIT, vol.  2,  p.  636;  FRAUDS, 
STATUTE  OF,  vol.  6,  p.  451. 

68.  Where  agent  has  knowledge  of  un- 
lawful design. — Story  on  Agency,  §§  330, 
334,  and  authorities  cited.  Irwin  v. 
Williar,  110  U.  S.  499,  510,  28  L.  Ed.  225; 
Bibb  V.  Allen,  149  U.  S.  481,  37  L.  Ed. 
817;  Gibbs  v.  Consolidated  Gas  Co.,  130 
U.  S.  396,  32  L.  Ed.  979.  See,  generally, 
the   title   ILIvEGAL  CONTRACTS,  vol. 

6,  p.  737. 

68.  Where  agent  ignorant  of  illegal  in- 
tent^Irwin  v,  Williar,  110  U.  S.  499,  510, 
28  L.  Ed.  225;  Gibbs  v.  Consolidated  Gas 
Co.,  130  U.  S.  396,  32  L.  Ed.  979. 

70.  Procuring  contract  from  govem- 
ment^-Tool  Co.  v,  Norris,  2  Wall.  45,  17 
L.  Ed.  868. 

71.  Taking  charge  of  claim  before  con- 
grcss^-Trist  v.  Child,  21  Wall.  441,  22  L. 
Ed.  623. 

72.  Obtaining  .passage  of  law  by  state 
legislature. — Marshall  v.  Baltimore,  etc., 
R.  Co.,  16  How.  314,  14  L.  Ed.  953. 

A  contract  is  void,  as  against  public 
policy,  and  can  have  no  standing  in  court 
by  which  one  party  stipulates  to  employ 
a  number  of  secret  agents  in  order  to  ob- 
tain the  passage  of  a  particular  law  by  the 
legislature  of  a  state,  and  the  other  party 
promises  to  pay  a  large  sum  of  money  in 
case  the  law  should  pass.  It  was  also 
void  if,  when  it  was  made,  the  parties 
agreed  to  conceal  from  the  members  of 
the  legislature  the  fact  that  the  one  party 
was  the  agent  of  the  other,  and  was  to 
receive  a  compensation  for  his  services  in 
case  of  the  passage  of  the  law.'  And  if 
there  was  no  agreement  to  that  effect, 
there  can  be  no  ^recovery  upon  the  con- 
tract, if  in  fact  the  agent  did  conceal  from 
the  members  of  the  legislature  that  "he 
was  an  agent  who  was  to  receive  compen- 


sation for  his  services  in  case  of  the  pas- 
sage of  the  law.  Moreover,  in  this  par- 
ticular case,  the  law  which  was  passed 
was  not  such  a  one  as  was  stipulated  for, 
and  upon  this  ground  there  could  be  no 
recovery.  There  having  been  a  special 
contract  between  the  parties  by  which  the 
entire  compensation  was  regulated  and 
made  contingent,  there  could  be  no  re- 
covery on  a  count  for  quantum  meruit. 
Marshall  v.  Baltimore,  etc.,  R.  Co.,  16 
How.  314,  14  L.  Ed.  953.  See,  generally, 
the  title  ASSUMPSIT,  vol.  2,  p.  636. 

73.  Services  partly  illegal. — ^Trist  v. 
Child,  21  Walk  441,  22  L.  Ed.  623. 

A  contract  by  which  an  agent  agrees 
to  procure  by  "lobby  services"  the  pas- 
sage of  a  bill  through  congress,  provid- 
ing for  the  payment  of  a  claim,  is  dis- 
tinguishable from  one  for  purely  profes- 
sional services,  within  which  category  are 
included  drafting  a  petition  which  sets 
forth  the  claim,  attending  to  the  taking  of 
testimony,  collecting  facts,  preparing 
arguments,  and  submitting  them,  either 
orally  or  in  writing,  to  a  committee  or 
other  proper  authority,  with  other  serv- 
ices of  like  character  intended  to  reach 
only  the  understanding  of  the  persons 
sought  to  be  influenced.  Though  com- 
pensation can  be  recovered  for  the  latter 
services  when  they  stand  by  them- 
selves, yet  when  they  are  blended  and 
confused  with  those  which  are  forbidden, 
the  whole  is  a  unit  and  indivisible,  and 
that  which  is  bad  destroys  the  good. 
Compensation  can  be  recovered  for  no 
part.  Trist  v.  Child,  21  Wall.  441,  22  L. 
Ed.   623. 

74.  Express  contract  fixing  con^;)ensa- 
tion. — Stagg  v.  Insurance  Co.,  10  Wall. 
589,  19  L.  Ed.  1038;  Kock  v,  Emmerling, 
22  How.  69,  16  L.  Ed.  292. 

75.  Amount  fixed  by  custom  or  usage. 
— Massie   v.    Watts,    6   Cranch    148,    3    L. 
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worth."®  Where  there  is  an  express  contract  for  the  compensation  of  an  agent, 
no  proof  of  a  general  custom  as  to  such  compensation  is  admissible  which  is  in 
conflict  with  the  contract  J"^ 

(3)  Actions  for  Compensation. — If  compensation  be  refused  a  person,  who 
has  properly  performed  the  duties  of  an  agent,  he  may  institute  an  action  against 
the  principal  for  the  recovery  thereof.*^ ^     An  agent  may  maintain  an  action  of 


Ed.  181;  Kock  v.  Emmerling,  22  How.  69, 
16  L.  Ed.  292;  Wright  v.  Ellison,  1  Wall. 
16,  17  L.  Ed.  555.  See,  generally,  the  title 
USAGES  AND  CUSTOMS. 

Where  an  agent  was  employed  to  sell 
an  estate  in  Louisiana,  and  the  owner  re- 
fused, without  sufficient  reasons,  to  fulfill 
an  agreement  which  the  agent  had  made, 
a  right  to  demand  compensation  accrued 
to  the  agent,  the  amount  of  which  is  to 
be  settled  by  established  usage.  Kock  v, 
Emmerling,  22  How.  69,  16  L.  Ed.  292. 

A  contract  to  sell  property,  real  or  per- 
sonal, on  commission,  is  governed  by  the 
same  rules  as  other  sales.  If  a  usage  has 
been  established  in  a  particular  locality 
for  the  sales  of  plantations,  such  usage, 
being  reasonable,  should  govern  in  the 
absence  of*  a  special  agreement.  Nothing 
is  more  common  in  our  large  cities  than 
to  charge  brokerage  for  procuring  the 
loan  of  money.  This  varies  as  the  money 
market  rises  or  falls.  One  per  cent,  and 
sometimes  two,  is  charged  for  this  serv- 
ice. The  same  rule  applies  as  to  the  sale 
of  property.  Where  the  contract  is  fair, 
such  compensation  should  be  paid,  as  is 
agreed  by  the  parties,  or  established  by 
usage.  Kock  v.  Emmerling,  22  How.  69, 
16  L.  Ed.  292. 

Although  no  express  contract  be  made, 
yet  it  cannot  be  doubted  that  the  law  im- 
plies a  contract  between  every  man  who 
transacts  business  for  another,  at  the  re- 
quest of  that  other,  and  the  person  for 
whom  it  is  transacted.  A  common  lo- 
cator, who  undertakes  to  locate  lands  for 
an  ab.sent  person,  is  bound  to  perform  the 
usual  duties  of  a  locator,  and  is  entitl-ed 
to  the  customary  compensation  for  those 
duties.  Massie  v.  Watts,  6  Cranch  148.  3 
L.  Ed.  181.  See,  generally,  the  titles  IM- 
PLIED CONTRACTS,  vol.  6,  p,  888; 
PUBLIC  LANDS. 

76^  Reasonable  value  of  services. — 
Goddard  v.  Foster,  17  Wall.  123,  21  L.  Ed. 
589;  Wright  v.  Ellison,  1  Wall.  16,  17  L. 
Ed.    555. 

A.,  at  Valparaiso,  was  the  agent,  under 
an  agreement  of  May  7th,  1849,  of  B.,  at 
Boston,  who  was  sending  him  adventures 
and  shipments  of  goods,  he  selling  the 
goods  and  investing  the  proceeds  in  other 
merchandise  consigned  to  B.,  who  sold 
the  return  cargoes;  keeping  an  account  of 
the  profit  and  loss.  A.  was  to  have  one- 
quarter  of  the  net  profits  of  B.'s  business, 
that  he.  A.,  "conducted  to  completion," 
but  was  at  liberty  to  withdraw  from  the 
arrangement  at  any  time,  "by  giving  B. 
so  much  notice  that  any  voyage  he,  B., 
may  have  commenced  previous  to  receipt 


of  such  advice,  shall  receive  the  full  bene- 
fit of  all  A.'s  service  to  its  final  accom- 
plishment." On  the  22d  of  February, 
1850,  A.  wrote  to  B.  that  he  had  resolved 
to  join  a  Valparaiso  house,  which  he 
named,  but  added:  "I  will  manage  your 
business  as  usual  until  December  3l5t. 
which  will  afford  you  ample  time  to  make 
your  arrangements  for  sending  some  one 
out  if  you  are  inclined."  B.  received  this 
letter  May  29th,  1850,  and  afterwards 
loaded  and  dispatched  a  ship  consigned  to 
A.,  or  "in  his  absence,"  to  the  house 
which  he  had  mentioned  as  the  one  he 
had  resolved  to  join.  A.,  concluded  the 
whole  business  of  this  voyage  as  he  had 
done  that  of  previous  voyages;  but  it  was 
not  "conducted  to  completion"  prior  to 
December  31st,  1850.  Held,  that  A.'s  let- 
ter of  February  22d  was  to  be  taken  as 
if  he  had  said:  "In  the  interval,  before 
the  arrival  of  any  new  agent  to  represent 
you,  I  will  perform  the  same  services  for 
the  new  voyages  not  covered  by  the  con- 
tract of  May  17th,  1849,  that  I  have  ren- 
dered in  the  voyages  covered  by  the  con- 
tract, and  that  your  new  agent  would  per- 
form were  he  here;"  and,  accordingly, 
that  for  all  services  performed  by  him  in 
regard  to  this  voyage  he  was  entitled  to 
be  paid  what  the  services  were  reason- 
ably worth.  Goddard  v.  Foster,  17  Wall 
123,  21   L.   Ed.   589. 

77.  Evidence  of  custom  conflicting 
with  express  contract  not  admissible^— 
Stagg  V.  Insurance  Co.,  10  Wall.  589,  19 
L.  Ed.  1038. 

Where  an  agent  had  received  a  general 
circular  from  his  principal,  which  con- 
tained in  clear  language  the  terms  of  his 
compensation,  and  had  acted  on  that  cir- 
cular without  complaint  for  several  years, 
he  is  estopped  to  deny  that  he  was  em- 
ployed on  those  terms.  The  production 
of  a  circular  of  prior  date,  with  other 
terms  as  to  compensation,  does  not  alter 
the  case.  Stagg  v.  Insurance  Co.,  10 
Wall.  589,  19  L.  Ed.  1038.  See,  generally, 
the  title  PAROL  EVIDENCE,  ante,  p.  12. 

78.  Right  of  action. — Massie  v.  Watts, 
6  Cranch  148.  3  L.  Ed.  181;  Livingston  v. 
Swan  wick,  2  Dall.  300,  1  L.  Ed.  389;  God- 
dard V,  Foster,  17  Wall.  123,  21  L.  Ed. 
589. 

If  compensation  be  refused  a  common 
locator,  who  undertakes  to  locate  lands 
for  an  absent  person,  he  may  sue  therefor 
in  any  cburt  within  whose  jurisdiction  the 
person  for  whom  the  location  was  made 
can  be  found.  Massie  v.  Watts,  6  Cranch 
148,  3  L.  Ed.  181.  See  the  titles  PUB- 
LIC LANDS;  VENUE. 
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assumpsit  against  his  principal  for  the  value  of  services  rendered^®  An  agent 
may  sue  his  principal  in  his  own  name,  on  the  contract  by  which  he  was  em- 
ployed, though  he  be  a  member  of  a  mercantile  house  through  which  the  cor- 
respondence necessary  to  the  transaction  of  the  business  was  carried  on.  The 
partners  of  the  agent  would  not  be  parties  to  his  contract  with  his  principal,  even 
if  he  agreed  to  make  them  sharers  in  the  profits  of  it.®^  Upon  the  trial  of  an 
action  brought  by  an  agent  for  his  commissions,  the  verdict  in  a  former  action 
against  the  principal  upon  a  contract  made  by  the  agent,  cannot  be  given  in  evi- 
dence.®^ 

(4)  Compensation  of  Agent  of  Captors  of  Prise, — As  to  compensation  of  an 
agent  appointed  by  captors  of  a  prize  to  represent  their  interest  in  the  prize 
money,  see  the  title  Prizr. 

b.  Reimbursement  for  Advances,  Expenses,  and  Disbursements — (1)  Genn 
eral  Rule, — The  principal  is  bound  to  indemnify  the  agent  against  the  conse- 
quences of  all  acts  done  by  him  in  the  execution  of  his  agency,  or  in  pursuance 
of  the  authority  conferred  upon  him.  Speaking  generally,  the  agent  has  the  right 
to  be  reimbursed  for  all  his  advances,  expenses  and  disbursements  incurred  in 
the  course  of  the  agency,  made  on  account  of  or  for  the  benefit  of  his  principal, 
when  such  advances,  expenses  and  disbursements  are  reasonable,  and  have  been 
properly  incurred  and  paid  without  misconduct  on  the  part  of  the  agent.®^  If,  in 
obeying  the  instructions  or  orders  of  the  principal,  the  agent  does  acts  which  he 
does  not  know  at  the  time  to  be  illegal,  the  principal  is  bound  to  indemnify  him 
for  damages  which  he  may  be  compelled  to  pay  third  parties.®^  An  agent  cannot 
be  deprived  of  a  right  to  reimbursement  for  advances  made  in  the  execution  of 
his  agency  for  a  principal  on  the  ground  that  he  has  not  avoided  a  contract  which 
is  not  in  strict  conformity  with  the  statute  of  frauds,  in  the  absence  of  any  in- 
struction or  instructions  from  the  principal  not  to  comply  therewith.** 


79.  Assumpsit. — Goddard  v.  Foster,  17 
Wall.  123,  21  L.  Ed.  589. 

Compensation  for  services  rendered  by 
the  plaintiff,  as  agent  for  the  defendant  in 
conducting  a  certain  commercial  adven- 
ture at  his  request  and  for  his  benefit, 
may  be  recoveped  in  an  action  of  as- 
sumpsit for  the  value  of  the  services  ren- 
dered. Goddard  v.  Foster,  17  Walk  123, 
21  L.  Ed.  589.  See,  generally,  the  titles 
ASSUMPSIT,  vol.  2.  p.  636;  IMPLIED 
CONTRACTS,  vol.  6,  p.  888. 

80.  Parties. — Law  v.  Cross,  1  Black  533, 
17  L.  Ed.  185. 

81.  Evidence. — Livingston  v.  Swanwick, 
2  Dan.  300,  1  L.  Ed.  389.  See,  generally, 
the  titles  EVIDENCE,  vol.  5,  p.  1004; 
VERDICT. 

S2.  Reimbursement  of  agent  for  ad- 
vances, etc. — General  rule. — Bibb  v.  Allen, 
149  U.  S.  481,  37  L.  Ed.  817. 

"It  is  another  general  proposition,  in 
respect  to  the  relation  between  principal 
and  agent,  that  a  request  to  undertake  an 
agency  or  employment,  the  proper  exe- 
cution of  which  does  or  may  involve  the 
loss  or  expenditure  of  money  on  the 
part  of  the  agent,  operates  as  an  implied 
request  on  the  part  of  the  principal,  not 
only  to  incur  such  expenditure,  but  also  as 
a  promise  to  repay  it.  So  that  the  employ- 
ment of  a  broker  to  sell  property  for  fu- 
ture  delivery  implies  not  only  an  undertak-  ' 
ing  to  indemnify  the  broker  in  respect  to 
the  execution  of  his  agency,  but  likewise   . 


implies  a  promise  on  the  part  of  the  prin- 
cipal to  repay  or  reimburse  him  for  such 
losses  or  expenditures  as  may  become 
necessary,  or  may  result  from  the  per- 
formance of  his  agency."  Bibb  v.  Allen, 
149  U.  S.  481,  37  L.  Ed.  817. 

83.  Damages  paid  by  agent  to  third 
persons.— Bibb  v,  Allen,  149  U.  S.  481,  37 
L.  Ed.  817.  See,  also,  Riggs  v.  Lindsay, 
7  Cranch  500,  3  L.  Ed.  419. 

Where  an  agent  has  sold  cotton  for  ac- 
count of  another,  and  was  obliged  to  re- 
fund the  purchase  money  to  the  purchaser 
on  account  of  false  packing  by  the  prin- 
cipal, he  is  entitled  to  recover  the  amount 
so  paid  from  the  principal.  Bibb  v.  Al- 
len, 149  U.  S.  481,  37  L.  Ed.  817.  See, 
generally,  the  title  DAMAGES,  vol.  5,  p. 
157. 

84.  Failure  to  avoid  contract  not  in  con- 
formity with  statute  of  frauds. — Bibb  v, 
Allen,  149  U.  S.  481,  37  L.  Ed.  817. 

Contracts  not  in  conformity  with  the 
statute  are  only  voidable,  and  not  illegal, 
and  an  agent  may,  therefore,  execute  such 
voidable  contracts  without  being  charge- 
able with  either  fraud,  misconduct,  or  dis- 
regard of  the  principal's  rights.  The  prin- 
cipal cannot  interpose  such  an  objection 
as  against  the  agent's  right  of  reimburse- 
ment for  his  outlays  after  the  execution 
of  contracts,  merely  voidable  for  want  of 
writing.  Bibb  v.  Allen,  149  U.  S.  481,  37 
L.  Ed.  817.  See,  generally,  the  title 
FRAUDS,  STATUTE  OF,  vol.  6,  p.  451. 
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(2)  Exception  to  Rule  Where  Tramsaction  Illegal. — Wh^re,  in  the  execution 
of  his  agency,  or  in  pursuance  of  the  authority  conferred  upon  him,  an  agent  does 
acts  which  he  does  not  know  at  the  time  to  be  illegal,  or  contrary  to  good  morals 
and  public  policy,  the  principal  is  bound  to  indemnify  him  for  advances,  expenses 
and  losses  incurred,*^  but  where  the  agent  has  knowledge  of  the  illegality  of  the 
transaction  and  is  privity  to  the  unlawful  design,  he  is  regarded  as  particeps 
criminis  which  precludes  him  from  a  recovery  for  advances  made  or  expenses 
incurred  by  himself.^® 

(3)  Action  for  Reimbursement. — An  action  of  assumpsit  in  a  common-law 
court  is  the  proper  remedy  to  recover  money  paid,  laid  out,  and  expended  by  an 
agent  on  behalf  of  his  principal.®'' 

c.  Lien  of  Agcfit, — Where  an  agent  holds  the  legal  title  to  property  of  which 
his  principal  is  the  equitable  owner,  such  title,  as  between  the  principal  and  agent 
themselves,  operates  as  a  lien  on  the  property  in  favor  of  the  agent  for  his  serv- 


S5.  Where  agent  ignorant  of  illegality 
cf  transaction. — Irwin  v.  Williar,  110  U.  S. 
499,  510,  28  L.  Ed.  225;  Bibb  v.  Allen,  149 
U.  S.  481,  37  L.  Ed.  817.  See,  generally, 
the  title  ILLEGAL  CONTRACTS,  vol. 
6,  p.  737. 

Where  a  contract,  void  on  account  of 
the  illegal  intent  of  the  principal  par- 
ties to  it,  has  been  negotiated  by  a  per- 
son ignorant  of  such  intent  and  innocent 
of  any  violation  of  law,  the  latter  may 
have  a  meritorious  ground  for  the  recov- 
ery of  advances  made  by  him.  Irwin  v. 
Williar,  llO  U.  S.  499,  510,  28  L  Ed.  225; 
Gibbs  V.  Consolidated  Gas  Co.,  130  U.  S. 
396,  32   L.   Ed.  979. 

86.  Where  agent  has  knowledge  of  ille- 
gality of  transaction. — Addison  on  Con- 
tracts, §  636;  Story  on  Agency,  §§  339, 
340;  Bibb  v.  Allen,  149  U.  S:  481,  37  L. 
Ed.  817;  Irwin  v.  Williar,  110  U.  S.  499, 
510,  28  L-  Ed.  225;  Gibbs  v.  Consolidated 
Gas  Co.,  130  U.  S.  396,  32  L.  Ed.  979. 

87.  Action  for  reimbursement — Assump- 
sit.— Minturn  v.  Maynard,  17  How.  477, 
15  L.  Ed.  235;  WiHinks  v.  Hollingsworth, 
6  Wheat.  240,  5  L.  Ed.  251;  Riggs  v.  Lind- 
say, 7  Cranch  500,  3  L  Ed.  419.  See,  gen- 
erally, the  title  ASSUMPSIT,  vol.  2,  p. 
636. 

Where 'a  libel  was  filed  in  personam, 
against  the  owners  of  a  steamboat  in 
California,  by  their  general  agent  or 
broker,  for  the  balance  of  an  account  for 
money  paid,  laid  out,  and  expended,  in 
paying  for  supplies,  repairs,  and  adver- 
tising of  the  steamboat,  together  with 
commission  on  the  disbursements,  the 
libel  was  properly  dismissed,  for  want  of 
jurisdiction.  There  was  nothing  in  the 
case  to  bring  it  within  the  class  of  mari- 
time contracts;  nor  does  the  local  law 
of  California,  which  authorizes  an  attach- 
ment of  vessels  for  supplies  or  repairs, 
extend  to  the  balance  of  accounts  between 
agent  and  principal,  who  have  never  dealt 
on  the  credit,  pledge,  or  security  of  the 
vessel.  The  proper  remedy  is  an  action 
of  assumpsit  in  a  common-law  court. 
Minturn  v.  Maynard,  17  How.  477,  15 
L.  Ed.  235.  See,  generally,  the  title 
ADMIRALITY,  vol.  1,  p.  119. 


H.  and  others,  merchants,  in  Baltimore,, 
consigned  a'  vessel  and  cargo  to  W.  and 
others,  merchants,  in  Amsterdam,  with 
instructions  to  them  respecting  her 
ulterior  destination,  which  showed,  that 
on  the  failure  of  getting  a  freight  ta 
Batavia,  or  of  selling  the  vessel  at  a  price 
limited,  she  was  to  proceed  to  St.  Peters- 
burg, and  there  take  in  a  return  cargo 
of  Russian  goods  for  the  United  States,, 
but  with  instructions  to  the  master, 
committing  to  him  the  management  of 
the  ulterior  voyage.  No  freight  ta 
Batavia  .could  be  obtained,  and  the  vessel 
could  not  be  sold  for  the  price  limited,, 
at  Amsterdam,  and  W.  and  others  pur- 
chased, in  Amsterdam,  with  the  con- 
currence of  the  master,  a  return  cargo 
of  Russian  goods,  partly  with  the  money 
of  H.  and  others,  and  partly  with  money 
advanced  by  themselves.  On  the  return 
of  the  vessel  to  Baltimore,  H.  and  others- 
objected  to  the  purchase  of  this  cargo  in 
Amsterdam,  as  being  contrary  to  express 
orders,  and  gave  notice  to  W.  and  others, 
of  their  determination  to  hold  them 
responsible  for  all  losses  sustained  in 
consequence  of  this  breach  of  instructions;^ 
but  received  the  goods  and  sold  them. 
W.  and  others  brought  an  assumpsit 
against  H.  and  others,  to  recover  from 
them  the  moneys  advanced;  the  declara- 
tion contained  the  three  usual  money 
counts.  Held:  1st.  That  the  plaintiffs  had 
a  demand  in  law  against  the  defendants, 
which  could  be  maintained  in  this  form 
of  action;  2d.  That  whether  the  plaintiffs 
could,  or  could  not,  be  made  responsible 
in  any  form  of  action  which  might  be 
devised,  for  the  possible  loss  resulting^ 
from  the  breaking  up  of  the  intended 
voyage  to  St.  Petersburg,  the  defendants 
were  not  entitled  to  a  deduction  from  the 
plaintiffs'  demand,  for  the  amount  of  such 
loss.  Willinks  v.  Hollingsworth,  6  Wheat. 
240,  5  L.  Ed.  251. 

The  defendants  having  ordered  the 
plaintiff  to  purchase  salt  for  them,  and 
*  to  draw  on  them  for  the  amount,  and  he- 
having  so  purchased  and  drawn,  they  are 
bound  to  accept  and  pay  his  bills;  and  if 
they  do  not,  he  may  recover  from  them 
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ices  and  for  advances  made  by  him  in  connection  therewith.®®  Where  a  prin- 
cipal is  engaged  in  fraudulently  appropriating  property  of  another  to  his  own  use, 
an  agent,  who  assists  in  perpetrating  the  fraud,  cannot  claim  a  lien  on  the  prop- 
erty on  account  of  his  services  and  liabilities  as  agent.®* 

B.  As  between  Principal  or  Agent  and  Third  Persons — 1.  Liability  of 
Principal  to  Third  Persons®^ — a.  In  General, — Whatever  an  agent  does  or  says 
in  reference  to  the  business  with  which  he  is  at  the  time  employed,  and  within  the 
scope  of  the  authority  conferred,  is  as  binding  upon  the  principal  as  if  it  were 
done  or  said  by  the  principal  himself.®^  It  is  a  general  rule,  applicable  to  agency 
of  every  description,  that  the  agent  cannot  bind  his  principal,  except  in  matters 
coming  within  the  scope  of  his  authority.®^    The  agent,  acting  within  his  author- 


the  amount  of  the  bills,  and  damages  and 
costs  of  protest  (if  he  has  paid  the  same), 
upon  a  count  for  money  paid,  laid  out 
and  expended;  and  the  bills  of  exchange 
may  be  given  in  evidence  on  that  count. 
If,  after  protest  of  the  bills,  the  plaintiff 
sell  the  salt  without  orders,  it  will  not 
prejudice  his  right  of  action,  although  he 
render  no  account  of  sales  to  the  de- 
fendants. Riggs  V.  Lindsay,  7  Cranch  500, 
3  L.  Ed.  419. 

88.  Lien  of  agent--Legal  title  in  agent. — 
Calais  Steamboat  Co.  v.  Scudder,  2  Black 
372,  17  L.  Ed.  282. 

A  person  residing  in  California,  em- 
ployed an  agent  to  contract  for,  and 
superintend  the  building  of  a  ship  at  New 
York.  The  agent  was  furnished  with 
funds  for  the  purpose,  and  specially 
directed  by  the  principal  to  give  himself 
out  as  the  true  owner,  and  to  conceal 
the  interest  of  the  principal.  Accordingly 
the  agent  made  all  contracts  in  his  own 
name,  and  had  the  vessel  registered  as 
his  own  property.  Held,  that  as  between 
the  principal  and  the  agent  themselves, 
the  legal  title  of  the  latter  could  not  avail 
him,  except  as  a  lien  for  his  services  and 
money  advanced.  Calais  Steamboat  Co. 
V,  Scudder,  2  Black  372,  17  L.  Ed.  282. 

89.  Agent  engaged  in  perpetrating 
fraud. — Trask  v.  Jacksonville,  etc.,  R.  Co., 
124  U.  S.  615,  31  L.  Ed.  52L 

90.  Liability  of  principal  to  third 
persons. — See  post,  "Liability  of  Agent  to 
Third  Persons,"  IX,  B,  2. 

91.  Liability  of  principal  to  third 
persons — In  general. — American  Fur  Co. 
V.  United  States,  2  Pet.  358,  7  L.  Ed.  450; 
United  States  v.  Gooding,  12  Wheat.  460, 
6  L.  Ed.  693;  Stockwell  v.  United  States, 
13  Wall.  631,  20  L.  Ed.  491;  Hoffman  v, 
Hancock,  etc.,  Ins.  Co.,  92  U.  S.  161,  23 
L.  Ed.  539;  Bank  v.  Guttschlick,  14  Pet. 
19,  10  L.  Ed.  336;  Insurance  Co.  v, 
Mahone,  21  Wall.  152,  22  L.  Ed.  593;  The 
Burdett,  9  Pet.  682,  9  L.  Ed.  273;  General 
Interest  Ins.  Co.  v,  Ruggles,  12  Wheat. 
408,  6  L.  Ed.  674;  Boyle  v.  Zacharie,  6 
Pet.  635,  8  L.  Ed.  527;  Cliquot's  Cham- 
pagne, 3  Wall.  114,  18  L.  Ed.  116;  Baldwin 
V.  Bank,  l  Wall.  234,  17  L.  Ed.  534; 
Philadelphia,   etc.,   R.   Co.  v.   Quigley,   21 


How.  202,  16  L.  Ed.  73;  Poorman  v. 
Woodward,  21  How.  266,  16  L.  Ed.  152; 
The  Schooner  Freeman,  18  How.  182, 
15  L.  Ed.  341;  Vicksburg,  etc.,  Railroad 
V.  O'Brien,  119  U.  S.  99,  30  L.  Ed.  299; 
Xenia  Bank  v.  Stewart,  114  U.  S.  224, 
29  L.  Ed.  101;  Angle  v.  North-Western, 
etc.,  Ins.  Co.,  92  U.  S.  330,  23  L.  Ed.  556; 
Schimmelpennich  v.  Bayard,  i  Pet.  264, 
7  L.  Ed.  138;  Randolph  v.  Ware,  3  Cranch 
503,  2  L.  Ed.  512;  Shankland  v.  Washing- 
ton, 5  Pet.  390,  8  L.  Ed.  166;  Parsons  v. 
Armor,  3  Pet.  413,  7  L.  Ed.  724;  Butler 
V.  Maples,  9  Wall.  766,  19  L.  Ed.  822; 
Owings  V.  Hull,  9  Pet.  607,  9  L.  Ed.  246; 
Quebec  Bank  v.  Hellman,  110  U.  S,  178, 
28  L.  Ed.  Ill;  Insurance  Co.  v.  Wilkinson, 
13  Wall.  222,  20  L.  Ed.  617;  Insurance  Co. 

V.  Newton,  22  Wall.  32,  22  L.  Ed.  793; 
Taylor  v.  Davis,  110  U.  S.  330,  335,  28 
L.  Ed.  163;  The  Monte  Allegre,  9  Wheat. 
616,  6  L.  Ed.  174.  See  ante,  "Nature  and 
Extent  of  Agent's  Authority,"  VI;  "In- 
structions as  Limiting  Authority,"  VI,  E; 
"Effect  of  Holding  Out  Agent  as  Clothed 
with  Authority,"  VI,  F;  "Agent  Must  Act 
in  Way  Usual  in  Line  of  Business  in 
Which  He  Is  Acting,"  VI,  G;  "Duty  of 
Third  Persons  to  Ascertain  Agent's  Au- 
thority," VI,  H;  "Authority  of  Public 
Agents,"    VI,    J;    "Proof    of    Authority," 

VI,  L. 

92.  Agent  must  act  within  scope  of 
authority. — General  Interest  Ins.  Co.  v. 
Ruggles,  12  Wheat.  408,  6  L.  Ed.  674; 
Parsons  v.  Armor,  3  Pet.  413,  7  L.  Ed.  724. 

This  rule  applies  particularly  to  a 
master  and  owner  of  a  vessel,  and  is  con- 
strued with  considerable  strictness.  Thus, 
in  the  case  of  Brucher  v.  Lawson,  Cas. 
Temp.  Hardw.  85,  and  Abbott  119,  the 
action  was  against  the  owner  of  a  ship, 
for  goods  lost  by  the  carelessness  of  the 
master;  and  judgment  was  given  for  the 
defendant,  because  it  did  not  appear  that 
the  ship  was  usually  employed  in  carrying 
goods  for  hire.  For  Lord  Hardwicke 
said,  no  man  could  say  that  the  master, 
by  taking  in  goods  of  his  own  head,  could 
make  the  owner  liable.  General  Interest 
Ins.  Co.  V.  Ruggles,  12  Wheat.  408,  6  L. 
Ed.  674.  See  the  titles  MASTER  OF 
VESSELS,  vol.  8,  p.  300;  SHIPS  AND 
SHIPPING. 
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ity,  is  substituted  for  the  principal  in  every  respect.®^  The  acts  of  agents  do  not 
necessarily  derive  their  validity  from  professing,  on  the  face  of  them,  to  have 
been  done  in  the  exercise  of  their  agency.  In  the  more  solemn  exercise  of  de- 
rivative powers,  as  applied  to  the  execution  of  instruments  known  to  the  com- 
mon law,  rules  of  form  have  been  prescribed.  But  in  the  diversified  exercise  of 
the  duties  of  a  general  agent,  the  liability  of  the  principal  depends  upon  the  facts, 
that  the  act  was  done  in  the  exercise,  and  within  the  limits  of  the  powers  dele- 
gated.^ These  facts  are  necessarily  inquirable  into  by  a  court  and  jury  and  this 
inquiry  is  not  confined  to  written  instruments,  but  extends  to  any  act,  with  or 
without  writing  within  the  scope  of  the  power  or  confidence  reposed  in  the 
agent.***  In  ascertaining  such  facts,  as  connected  with  the  execution  of  any 
written  instrument,  parol  testimony  is  admissible.®®  Whatever  an  agent  does  or 
says  in  reference  to  the  business  with  which  he  is  at  the  time  employed,  and 
within  the  scope  of  the  authority  conferred,  may  be  proved,  as  well  in  a  criminal 
as  in  a  civil  case,  in  like  manner  as  if  the  evidence  applied  personally  to  the 
principal,®^  and  such  proof  may  be  made  by  other  evidence  than  the  agent's 
oath.»8 

b.  Contracts — (1)  Disclosed  Principal — (a)  In  General, — ^Where  an  agent 
contracts  in  the  name  of  his  principal,  while  acting  within  the  scope  of  his  au- 
thority, or  in  the  course  of  his  employment,  the  contracts  are  the  contracts  of  the 
principal,  and  are  binding  on  the  principal,®®  whether  the  principal  be  a  corpora- 


98.  Agent  substituted  for  principal. — 
The  Burdett.  9  Pet.  682,  9  L.  Ed.  273; 
Vicksburg,  etc.,  Railroad  v,  O'Brien,  119 
U.  S.  99.  30  L.  Ed.  299. 

Persons  dealing  with  an  agent  are  en- 
titled to  the  same  protection  as  if  dealing 
with  the  principal,  to  the  extent  that  the 
agent  acts  within  the  scope  of  his 
authority.  Angle  v.  North-Western,  etc., 
Ins.  Co.,  92  U.  S.  330,  23  L.  Ed.  .556. 

94.  Facts  upon  which  liability  depends. — 
Mechanics'  Bank  v.  Bank,  5  Wheat.  326, 
6  L.  Ed.  100;  Baldwin  v.  Bank,  1  Wall.  234, 
17  L.  Ed.  534.  See  ante,  "Duty  of  Third 
Persons  to  Ascertain  Agent's  Authority," 
VI,  H. 

95.  Question  for  court  and  jury. — 
Mechanics'  Bank  v.  Bank,  5  Wheat.  326, 
5  L.  Ed.  100. 

96.  Evidence  as  to  nature  of  agent's 
acts — Parol  testimony. — Mechanics'  Bank 
V,  Bank,  5  Wheat.  326,  5  L.  Ed.  100. 

Where  a  check  was  drawn  by  a  person 
who  was  the  cashier  of  an  incorporated 
bank,  and  it  appeared  doubtful,  upon  the 
face  of  the  instrument,  whether  it  was  an 
official  act  or  a  private  act,  parol  evidence 
was  admitted,  to  show  that  it  was  an 
official  act.  Mechanics'  Bank  v.  Bank, 
5  Wheat.  326,  5  L.  Ed.  100.  See,  generally, 
the  title  PAROL  EVIDENCE,  ante,  p.  12. 

97.  Agent's  acts  provable  as  principal's. — 
American  Fur  Co.  v.  United  States,  2 
'^et.  358,  7  L.  Ed.  450;  United  States  v. 
Gooding,  12  Wheat.  460,  468,  6  L.  Ed.  693; 
Stockwell  V.  United  States,  13  Wall.  531, 
20  L.  Ed.  491;  Cliquot's  Champagne,  3 
Wall.  114,  18  L.  Ed.  116;  Xenie  Bank  v. 
Stewprt,  114  U.  S.  224,  29  L.  Ed.  101; 
The  Burdett,  9  Pet.  682,  9  L.  Ed.  273. 

98.  Proof  by  evidence  other  than  agent's 
oath.— The  Burdett,  9  Pet.  682,  9  L. 
Ed.  273. 


Whatever  an  agent  does  in  the  lawful 
exercise  of  that  authority  is  imputable  to 
the  principal,  and  may  be  proven  without 
calling  the  agent  as  a  witness.  Vicksburg, 
etc..  Railroad  v,  O'Brien,  119  U.  S.  99, 
30  L.  Ed.  299.  See  ante,  "Proof  of  Manner 
of  Executing  Authority,"  VII,  H. 

99.  Disclosed  principal — In  general. — 
Taylor  v.  Davis,  no  U.  S.  330,  335,  28  L. 
Ed.  163;  Bank  v.  Patterson,  7  Cranch  299, 
3  L.  Ed.  351;  Shankland  v,  Washington, 
5  Pet.  390,  8  L-  Ed.  166;  Randolph  v. 
Ware,  3  Cranch  503,  2  L.  Ed.  512;  Phila- 
delphia, etc.,  R.  Co.  V.  Quigley.  21  How. 
202,  16  L.  Ed.  73;  Poorman  v.  Woodward, 
21  How.  266,  16  L.  Ed.  152;  Ford  v. 
Williams,  21  How.  287,  289,  16  L.  Ed.  36; 
Baldwin  v.  Bank,  l  Wall.  234,  17  L.  Ed. 
534;  Bank  v,  Guttschlick,  14  Pet.  19,  10 
If.  Ed.  335;  General  Interest  Ins.  Co.  v. 
Ruggles,  12  Wheat.  408,  6  L.  Ed.  674. 
See  ante,  "Manner  of  Executing  Au- 
thority," VII. 

It  is  true  with  respect  to  policies  of 
insurance,  as  well  as  to  all  other  contracts, 
that  the  principal  is  responsible  for  the 
acts  of  his  agent,  within  the  scope  of  his 
authority,  General  Interest  Ins.  Co.  v. 
Ruggles,  12  Wheat.  408,  6  L.  Ed.  674. 
but  a  promise  by  an  agent,  that  he  would 
write  to  his  principal  to  get  insurance 
done,  does  not  bind  the  principal  to  insure. 
Randolph  v.  Ware,  3  Cranch  503,  2  L. 
Ed.  512.  See,  generally,  the  title  INSUR- 
ANCE, vol.  7,  p.  66. 

Where  certain  persons  gave  a  joint  and 
several  note  for  the  purpose  of  raising 
money,  and  authorized  their  agent  to  use 
the  note  to  borrow  money  thereon  for  the 
joint  benefit  of  himself  and  the  other 
makers  thereof,  and  the  agent  received  a 
certificate  of  deposit,  which  certificate  was 
afterwards    duly   paid   upon   presentation. 
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tion  or  an  individual,^  and  a  principal's  liability  on  a  contract  made  by  his  gen- 
eral agent  is  not  affected  by  the  agent's  failure  to  report  the  contract  to  his  prin- 
cipal.* Upon  a  negotiable  promissory  note  made  by  an  agent  in  his  own  name 
but  disclosing  on  its  face  the  name  of  the  principal,  an  action  lies  against  the 
principal.^ 

(b)  Where  Credit  Gwetv  to  Ageni. — If  a  party  is  informed  that  the  person 
with  whom  he  is  dealing  is  merely  the  agent  for  another,  and  prefers  to  deal 
with  the  agent  personally  on  his  own  credit,  he  will  not  be  allowed  afterwards  to 
charge  the  principal.* 

(2)  Undisclosed  Principal.— Where  a  party  has  entered  into  a  written  con- 
tract, it  may  be  so  shown  that  he  did  it  as  the  agent  of  another,  though  the  agency 
was  concealed  and  the  principal  not  disclosed,  and  the  principal,  in  such  case, 
may  be  held  liable  upon  it.*^  A  contract  of  an  agent  is  the  contract  of  the  princi- 
pal, and  the  latter  may  be  sued  on  the  contract,  though  not  named  therein.®  Ex- 
traneous evidence  is  admissible  to  show  that  a  person  whose  name  is  affixed  to  a 
contract,  acted  only  as  an  agent,  thereby  enabling  the  principal  to  be  sued  in  his 
own  name,  and  this,  though  it  purported  on  its  face  to  haVe  been  made  by  the 
agent  himself  and  the  principal  not  named.''  But  upon  a  negotiable  promissory 
note  made  by  an  agent  in  his  own  name,  and  not  disclosing,  on  its  face,  the.  name 
of  the  principal,  no  action  lies  against  the  principal.®  A  contract  made  by  the 
agent  of  a  shipper  limiting  the  carrier's  liability,  is  binding  upon  the  principal 


the  signers  of  the  note  cannot  escape 
from  their  responsibility  upon  the  plea 
that  a  certificate  of  deposit  was  not  money, 
and  thus  the  agent  did  not  act  within 
the  scope  of  his  authority  to  borrow 
money.  Poorman  v.  Woodward,  21  How. 
266,  16  L.  Ed.  152. 

The  legal  effect  of  an  agreement  made 
by  an  agent  for  his  principal,  whilst  the 
agent  is  acting  within  the  scope  of  his 
authority,  being  that  it  is  the  agreement 
of  the  principal,  it  is  settled  that  the 
allegation  that  a  party  made,  accepted, 
indorsed  or  delivered  a  bill  of  exchange, 
is  sufficient,  although  the  defendant  did 
not,  in  fact,  do  either  of  these  acts  him- 
self, provided  he  authorized  the  doing  of 
them.  Bank  v.  Guttschlick,  14  Pet.  19, 
10  L.  Ed.  335.  See  the  title  BILLS, 
NOTES  AND  CHECKS,  vol.  3,  p.  257. 

1.  Contract  by  agent  of  corporation — 
Washington  Gas  Light  Co.  v.  Lansden, 
172  U.  S.  534,  43  L.  Ed.  543;  Philadelphia, 
etc..  R.  Co.  V.  Quigley,  21  How.  202,  210, 
16  L.  Ed.  73. 

Whenever  a  corporation  aggregate  is 
acting  w^ithin  the  scope  of  the  legitimate 
purposes  of  its  institution,  all  parol  con- 
tracts made  by  its  authorized  agents,  are 
express  promises  of  the  corporation.  Bank 
V.  Patterson,  7  Cranch  299,  3  L.  Ed.  351. 
See,  generally,  the  titles  CORPORA- 
TIONS, vol.  4.  p.  621;  OFFICERS  AND 
AGENTS  OF  PRIVATE  CORPORA- 
TIONS, vol.  8,  p.  957. 

8.  Liability  not  affected  by  agent's 
failure  to  report  contract. — ^Washington, 
etc.,  Steam  Packet  Cc  v.  Sickles,  10  How. 
419,  13  L.  Ed.  479. 

8.  Principal  disclosed  on  face  of  note. — 
Mechanics'  Bank  v.  Bank,  5  Wheat.  326, 


5  L.  Ed.  100;  Metcalf  v.  Williams,  104 
U.  S.  93,  26  L.  Ed.  665;  Hitchcock  v. 
Buchanan,  105  U.  S.  416,  26  L.  Ed.  1078. 
See,  also,  Cragin  v.  Lovell,  109  U.  S.  194, 
198,  27  L.  Ed.  903.  See  ante,  "Manner  of 
Executing  Authority,"  VII. 

4.  Where  credit  given  to  agent. — Ford 
V.  Williams,  21  How.  287,  16  L.  Ed.  36. 
See,  also,  Patrick  v.  Bowman,  149  U.  S. 
411,  37  L.  Ed.  790. 

5.  Undisclosed  principal. — Jones  v. 
Guaranty,  etc.,  Co.,  101  U.  S.  622,  25  L. 
Ed.  1030.  See  ante,  "Manner  of  Executing 
Authority,"  VII. 

6.  Ford  V.  Williams,  21  How.  287,  16  L. 
Ed.  36;  Baldwin  v.  Bank,  l  Wall.  234,  241, 
17  L.  Ed.  534;  Higgins  v.  McCrea,  116 
U.  S.  671,  680,  29  L.  Ed.  764. 

When  a  person  deals  with  an  agent, 
without  any  disclosure  of  the  fact  of  his 
agency,  he  may  elect  to  treat  the  after- 
discovered  principal  as  the  person  with 
whom  he  contracted.  Ford  v,  Williams, 
21  How.  287,  16  L.  Ed.  36;  Nash  v,  Towne, 
5  Wall.  689,  18  L.  Ed.  527.  See,  also, 
Higgins  V.  McCrea,  116  U.  S.  671,  680, 
29  L.  Ed.  764. 

7.  Admissibility  of  parol  evidence. — 
Salmon  Falls  Mfg.  Co.  v.  Goddard,  14 
How.  446,  454,  14  L.  Ed.  493;  Ford  v. 
Williams,  21  How.  287,  16  L.  Ed.  36; 
Baldwin  v.  Bank,  l  Wall.  234,  17  L.  Ed.  534. 
See  the  title  PAROL  EVIDENCE,  ante, 
p.  12. 

8.  Principal  not  disclosed  on  face  of 
note— Cragin  v.  Lovell,  109  U.  S.  194,  198, 
27  L.  Ed.  903,  distinguishing  Mechanics' 
Bank  v.  Bank.  5  Wheat.  326,  5  L.  Ed.  100; 
Metcalf  V.  Williams,  104  U.  S.  93,  26  L. 
Ed.  665,  and  Hitchcock  v.  Buchanan,  105 
U.  S.  416,  26  L.  Ed.  1078. 
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although  not  authorized  by  him,  where  the  agency  was  not  disclosed  to  the  car- 
rier when  the  contract  was  made.® 

(3)  Money  Collected  and  Paid  Over  to  Principal, — See  post,  "Money  Q>1- 
lected  and  Paid  Over  to  Principal,"  IX,  B,  2,  b. 

(4)  Where  Agent  Exceeds  Authority, — It  is  a  general  rule  that  if  an  agent 
exceed  his  authority,  however  sincere  his  belief  that  he  is  acting  within  authority 
conferred,  his  acts  will  not  bind  his  principal,^^  unless  such  unauthorized  acts 
are  subsequently  approved  and  ratified  by  the  principal. ^^*  No  liability  on  the 
part  of  the  principal  can  exist  to  one  dealing  with  an  agent  with  notice  that  the 
particular  act  of  the  agent  was  without  authority  from  the  principal.^ ^  In  the 
case  of  a  special  agency,  the  one  who  deals  with  the  agency  must  inquire  into 
the  extent  of  his  authority,  and  the  principal  is  not  liable  for  acts  done  in  excess 
of  such  authority,^2  ^^t  a  principal  is  bound  by  all  that  his  general  agent  does 
within  the  scope  of  the  business  in  which  he  is  employed,  though  the  agent  may 
have  violated  special  or  secret  instructions  given  him,  but  not  disclosed  to  the 
party  with  whom  the  agent  deals.^^  In  regard  to  notes  and  bills  issued  or  ac- 
cepted by  an  agent,  whether  acting  under  a  general  or  special  power,  the  rule  is 
that,  in  each  case,  the  person  dealing  with  the  agent,  knowing  that  he  acts  only 
by  virtue  of  a  delegated  power,  must,  at  his  peril,  see  that  the  papers  on  which 
he  relies  come  within  the  power  under  which  the  agent  acts.^^     A  person  con- 


9.  Contract  limiting  carrier's  liability. — 

York  Co.  V.  Central  Railroad,  3  Wall.  107, 
18  L.  Ed.  170.  See  the  title  CARRIERS, 
vol.  3,  pp.  556,  601. 

10.  Where  agent  exceeds  authority — In 
general. — Clarke  v.  Van  Riemsdyk,  9 
Cranch  153,  3  L.  Ed.  688;  The  Sally  Magee, 
3  Wall.  451,  18  L.  Ed.  197;  Schimmel- 
pennich  v.  Bayard,  l  Pet.  264,  7  L.  Ed.  138; 
Parsons  v.  Armor,  3  Pet.  413,  7  L.  Ed.  724. 
See  ante,  "In  General,"  IX,  B,  1,  a. 

"Regularly  it  is  true,"  says  Lord  Coke, 
"that  when  a  man  doth  less  than  the 
commandment  or  authority  committed 
unto  him,  then,  the  commandment  or 
authority  being  not  pursued,  the  afct  is 
void.  And  when  a  man  doth  that  which 
he  is  authorized  to  do,  and  more,  then  it 
is  good  for  that  which  is  warranted,  and 
void  for  the  rest.  Yet  both  these  rules 
have  divers  exceptions  and  limitations." 
(Co.  Litt.,  258  a.)  And  "Lord  Coke  is 
well  warranted,"  says  Mr.  Justice  Story 
(Story  Agency,  §  166),  "in  suggesting 
that  there  are  exceptions  and  limitations. 
Where  there  is  a  complete  execution  of 
the  authority,  and  something  ex  abundanti 
is  added  which  is  improper,  then  the  execu- 
tion is  good  and  the  excess  only  is  void. 
But  when  there  is  not  the  complete  exe- 
cution of  the  power,  or  when  the 
boundaries  between  the  excess  and  the 
rightful  execution  are  not  distinguishable, 
then  the  whole  would  be  void."  Curtis  v. 
Innerarity,  6  How.  146,  12  L.  Ed.  380. 

Where  the  cashier  of  a  bank  wrote  to 
the  secretary  of  the  treasury,  saying  that 
the  bearer  of  the  letter  was  authorized  to 
contract  for  the  transfer  of  money  from 
New  York  to  New  Orleans,  and  such  a 
transaction  was  not  within  the  scope  of 
the  powers  of  the  cashier,  nor  authorized 
by  the  directors,  the  bank  was  not  bound 
to  reimburse  the  money  which  the  secre- 
tary   of    the    treasury    advanced.      United 


States  V.  City  Bank.  21  How.  356,  16  L. 
Ed.  130.  See  the  title  BANKS  AND 
BANKING,  vol.  3,  p.  1. 

10a.  Ratification  by  principal. — See  post, 
"Ratification  of  Unauthorized  Acts  of 
Agent,"  XI. 

11.  Where  third  person  has  knowled^^e 
of  want  of  authority. — Butler  v.  Maples, 
9  Wall.  766,  19  L.  Ed.  822;  O wings  v.  Hull, 
9  Pet.  607,  9  L.  Ed.  246. 

12.  Special  agency. — Butler  v.  Maples, 
9  Wall.  766,  19  L.  Ed.  822;  O wings  v.  Hull, 
9  Pet.  607,  9  L.  Ed.  246. 

From  the  general  rule  that  an  ag^nt, 
with  limited  powers,  cannot  bind  his 
principal,  when  he  transcends  his  power,  it 
follows  that  a  person  transacting  business 
with  him,  on  the  credit  of  his  principal, 
is  bound  to  know  the  extent  of  his  au- 
thority. Schimmelpennich  v.  Bayard,  1 
Pet.  264,  7  L.  Ed.  138.  See  ante,  "Classi- 
fication of  Agencies,"  II;  "Duty  of  Third 
Persons  to  Ascertain  Agent's  Authority," 
VI,  H. 

13.  General  agency. — Butler  v.  Maples, 
9  Wall.  766,  19  L.  Ed.  822;  Owings  v,  Hull, 
9  Pet.  607,  9  L.  Ed.  246. 

14.  Issuance  or  acceptance  of  cammer- 
cial  paper  by  agent. — Marsh  v,  Fulton 
County,  10  Wall.  676,  19  L.  Ed.  1040;  The 
Floyd  Acceptances,  7  Wall.  666,  19  L. 
Ed.  169.  See,  also.  Merchants'  Bank  v. 
State  Bank,  lO  Wall.  604,  19  L.  Ed.  1008. 

This. rule  applies  to  every  person  who 
takes  the  paper  after  such  issuance  or 
acceptance,  for  the  protection  which  com- 
mercial usage  throws  around  negotiable 
paper  cannot  be  used  to  establish  the 
authority  by  which  it  was  originally  issued. 
Marsh  v.  Fulton  County,  10  Wall.  676, 
19  L.  Ed.  1040:  The  Floyd  Acceptances, 
7  Wall.  666,  19  L-  Ed.  169.  See,  generally, 
the  title  BILLS,  NOTES  AND  CHECKS, 
vol.  3,  p.  257. 
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tracting  with  an  agent  is  bound  to  know  that  the  agent  cannot,  in  virtue  of  any 
general  power,  do  any  act  which  is  not  in  conformity  with  the  laws  of  the  state 
in  which  the  contract  was  made.  The  principal  can  never  be  presumed  to 
authorize  his  agent  to  violate,  the  law.^*^ 

c.  Torts — (1)  In  General. — The  tortious  act  of  an  agent  is  the  act  of  the 
principal,  and  the  principal  is  liable  therefor  to  third  persons,  if  the  act  be  done 
in  the  course  of  the  agency,  though  not  directly  authorized  by  the  principal,  and 
though  it  may  have  been  done  in  disobedience  of  his  orders.^®  This  rule  is 
equally  applicable  whether  the  principal  be  a  corporation  or  an  individuaL^*^  But 
a  willful  fraud  committed  by  an  agent  on  a  third  person,  when  the  act  is  not 
within  the  agency,  does  not  bind  the  principal.^® 

(2)  Where  Principal  Receives  Benefit  of  Tortious  Act, — ^The  principle  that 
the  tortious  act  of  the  agent  is  the  act  of  the  principal  if  done  in  the  course  of 
the  agency,  though  not  directly  authorized  is  emphatically  true  when  the  principal 
has  received  and  appropriated  the  benefit  of  the  act.^®    ' 

(3)  Extent  of  Liability — (a)  Compensatory  Damages, — A  principal  is  liable 
to  make  compensation  for  injuries  done  by  his  agent  within  the  scope  of  his  em- 


15.  Act  not  in  conformity  with  laws  of 
state  in  which  contract  made. — O wings  v, 
Hull,  9  Pet.  607,  9  L.  Ed.  246. 

Where  an  agent,  authorized  to  sell 
property  belonging  to  the  estate  of  a 
decedent,  does  not  make  such  sale  in  con- 
formity with  the  laws  of  the  state,  in 
which  the  property  is  situated,  his  acts 
do  not  bind  his  principal.  The  purchaser, 
equally  with  the  seller,  is  bound,  under 
such  circumstances  to  know  what  these 
laws  are,  and  to  be  governed  thereby. 
Owings  V.  Hull,  9  Pet.  607,  9  L.  Ed.  246. 

16.  Liability  for  torts— In  general.— 
Stockwell  V,  United  States,  13  Wall.  531, 

20  L.  Ed.  491;  Railroad  Co.  v,  Hanning, 
15  Wall.  649,  21  L.  Ed.  220;  Hoover  v. 
Wise,  91  U.  S.  308,  23  L.  Ed.  392;  Sturgis 
V.  Boyer,  24  How.  110,  16  L.  Ed.  591; 
Veazie  v.  Williams,  8  How.  134,  12  L. 
Ed.  1018;  Philadelphia,  etc.,  R.  Co.  v, 
Derby,  14  How.  468,  14  L.  Ed.  502;  Macon 
County  V.  Shores,  97  U.  S.  272,  24  L. 
Ed.  889;  Merchants'  Bank  v.  State  Bank, 
10  Wall.  604,  19  L.  Ed.  1008;  United  States 
V,  State  Bank,  96  U.  S.  30,  24  L.  Ed.  647; 
Philadelphia,    etc.,    R.     Co.    v,    Quigley, 

21  How.  202,  16  L.  Ed.  73;  Salt  Lake  City 
V.  Hollister,  118  U.  S.  256,  30  L.  Ed.  176; 
Lake  Shore,  etc.,  R.  Co.  v.  Prentice,  147 
U.  S.  101,  37  L.  Ed.  97;  The  Amiable 
Nancy,  3  Wheat.  546,  4  L.  Ed.  456; 
National  Bank  v,  Graham,  100  U.  S.  699, 
702,  25  L.  Ed.  750;  Denver,  etc.,  R.  Co.  v, 
Harris,  122  U.  S.  597,  608,  30  L.  Ed.  1146; 
New  Jersey  Steamboat  Co.  v.  Brockett, 
121  U.  S.  637,  30  L.  Ed.  1049;  Washington 
Gas  Light  Co.  v.  Lansden,  172  IJ.  S.  534, 
43  L.  Ed.  543;  American  Fur  Co.  v.  United 
States,  2  Pet.  358,  7  L.  Ed.  450;  Jecker  v, 
Montgomery,  18  How.  110,  15  L.  Ed.  311; 
Guy  V.  Donald,  203  U.  S.  399,  51  L.  Ed.  245; 
The  Monte  Allegre,  9  Wheat.  616,  6  L. 
Ed.  174.    See,  generally,  the  title  TORTS. 

The  principal  is  liable  for  the  acts  and 
negligence  of  the  agent  in  the  course  of 
his  employment,  although  he  did  not  au- 
thorize or  did  not  know  of  the  acts  com- 


plained of.  Story  on  Agency,  §  452;  2 
Addison  on  Torts,  343,  2d  Ed.  So  long  as 
he  stands  in  the  relation  of  principal  or 
master  to  the  wrongdoer,  the  owner  is 
responsible  for  his  acts.  When  he  ceases 
to  be  such  and  the  actor  is  himself  the 
principal  and  master,  not  a  servant  or 
agent,  he  alone  is  responsible.  Railroad 
Co.  V,  Hanning,  15  Wall.  649,  21  L.  Ed.  220. 

Liability  of  vessels  and  owners. — As  to 
the  liability  of  vessels  and  their  owners 
for  the  tortious  acts  of  masters,  pilots  or 
other  officers,  see  the  titles  COLLISION, 
vol.  3,  p.  870;  MASTERS  OF  VESSELS, 
vol.  8.  p.  300;  PILOTS,  ante,  p.  399; 
SHIPS  AND  SHIPPING;  TOWAGE, 
TUGS  AND  TOWS. 

As  to  acts  of  an  agent  subjecting  a 
vessel  to  condemnation  as  a  prize,  see  the 
title  PRIZE. 

17.  Rule  applicable  to  individuals  and 
corporations.— Washington  G?is  Light  Co. 
V.  Lansden,  172  U.  S.  534,  43  L.  Ed.  543; 
Philadelphia,  etc.,  R.  Co.  v,  Quigley, 
21  How.  202,  210,  16  L.  Ed.  73;  Salt  Lake 
City  V.  Hollister,  118  U.  S.  256,  30  L. 
Ed.  176;  National  Bank  v,  Graham,  100 
U.  S.  699,  702,  25  L.  Ed.  750;  Lake  Shore, 
etc.,  R.  Co.  V.  Prentice,  147  U.  S.  101, 
37  L.  Ed.  97;  Denver,  etc.,  R.  Co.  v.  Harris, 
122  U.  S.  597,  30  L.  Ed.  1146;  New  Jersey 
Steamboat  Co.  v,  Brockett,  121  U.  S.  637, 
30  L.  Ed.  1049.  See,  generally,  the  titles 
CORPORATIONS,  vol.  4,  p.  621;  OFFI- 
CERS AND  AGENTS  OF  PRIVATE 
CORPORATIONS,  vol.  8,  p.  957. 

18.  Fraudulent  act  not  within  agency. — 
The  Schooner  Freeman,  18  How.  182, 
15  L.  Ed.  341.  See,  generally,  the  title 
FRAUD  AND  DECEIT,  vol.  6,  p.  394. 

19.  Where  tortious  act  beneficial  to 
principal. — Stockwell  v.  United  States,  13 
Wall.  531,  20  L.  Ed.  491. 

It  is  well  settled  in  England  as  here, 
that  if  a  principal  ratify  a  sale  by  his 
agent,  and  take  the  benefit  of  it,  and  it 
afterwards  turn  out  that  fraud  or  mistake 
existed    in    the    sale,    the    latter   may    be 
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ployment,  though  the  act  is  done  wantonly  and  recklessly,  or  against  the  express 
orders  of  the  principal.^o  This  rule  is  applicable  whether  the  principal  be  a  cor- 
poration or  an  indiyidual.^i 

(b)  Exemplary  or  Pumtive  Damages. — See  the,  title  Exemplary  Damages, 
vol.  6,  pp.  193,  196. 

(4)  Liability  in  Particular  Instances. — Particular  instances  in  which  a  prin- 
cipal has  been  liable  for  the  tortious  acts  of  his  agent  will  be  found  in  the  note.^* 


annulled,  and  the  parties  placed  in  statu 
quo,  or  they  may,  where  the  case  and  the 
wrong  are  divisible,  be  at  times  relieved 
to  the  extent  of  the  injury.  The  principal 
in  such  case  is  profiting  by  the  acts  of  the 
agent,  and  is  hence  answerable  civiliter  for 
the  acts  of  the  agent,  however  innocent 
himself  of  any  intent  to  defraud.  Veazie 
V.  Williams,  8  How.  134,  157,  12  L. 
Ed.  1018. 

80.  Compensatory  damages. — Lake  Shore, 
etc.,  R.  Co.  V.  Prentice,  147  U.  S.  101, 
37  L.  Ed.  97;  The  Amiable  Nancy,  3 
Wheat.  546,  4  L.  Ed.  456;  Philadelphia, 
etc.,  R.  Co.  V.  Derby,  14  How.  468,  14  L. 
Ed.  502;  New  Jersey  Steamboat  Co.  v. 
Brockett,  121  U.  S.  637,  30  L.  Ed.  1049. 
See,  generally,  the  title  DAMAGES,  vol. 
5,  p.  157. 

A  principal  is  liable  to  make  compensa- 
tion for  a  libel  published  or  a  malicious 
prosecution  instituted  by  his  agent.  Lake 
Shore,  etc.,  R.  Co.  v.  Prentice,  147  U.  S. 
101,  110,  37  L.  Ed.  97.  See,  generally,  the 
titles  LIBEL  AND  SLANDER,  vol.  7, 
p.  857;  MALICIOUS  PROSECUTION, 
vol.  7,  p.  1080. 

21.  Rule  applicable  to  corporations. — 
Lake  Shore,  etc.,  R.  Co.  v.  Prentice,  147 
U.  S.  101,  37  L.  Ed.  97;  Philadelphia,  etc., 
R.  Co.  V.  Quigley,  21  How.  202,  210,  16 
L.  Ed.  73;  National  Bank  v.  Graham, 
100  U.  S.  699,  702,  25  L.  Ed.  750;  Salt  Lake 
City  V.  Hollister,  118  U.  S.  256,  261,  30 
L.  Ed.  176;  Denver,  etc.,  R.  Co.  v.  Harris, 
122  U.  S.  597,  608,  30  L.  Ed.  1146; 
Philadelphia,  etc.,  R.  Co.  v.  Derby,  14 
How.  468,  14  L.  Ed.  502;  New  Jersey 
Steamboat  Co.  v.  Brockett,  121  U.  S.  637, 
30  L.  Ed.  1049. 

In  the  case  of  a  corporation,  as  of  an 
individual,  if  any  wantonness  or  mischief 
on  the  part  of  the  agent,  acting  within  the 
scope  cf  his  employment,  causes  additional 
injury  to  the  plaintiff  in  body  or  mind, 
the  principal  is  liable  to  make  compensa- 
tion for  the  whole  injury  suffered.  Lake 
Shore,  etc..  R.  Co.  v.  Prentice,  147  U.  S. 
101,  37  L.  Ed.  97,  citing  Kennon  v.  Gilmer, 
131  U.  S.  22,  33  L.  Ed.  110.  See,  generally, 
the  titles  CORPORATIONS,  vol,  4, 
p.  621;  OFFICERS  AND  AGENTS  OF 
PRIVATE  CORPORATIONS,  vol.  8, 
p.  957. 

22.  Liability  in  particular  instances — 
Negligence. — The  general  rule  is  that 
when  an  injury  has  been  sustained  by 
the  negligent  manner  in  which  a  wharf  or 
other  work  is  constructed  or  protected, 
the   principal    is    liable    for   the    acts   and 


negligence  of  the  agent  in  the  course  of 
the  employment,  although  he  did  not  au- 
thorize or  know  of  the  acts  complained  of. 
When  the  actor  ceases  to  be  a  servant  or 
agent,  and  is,  himself,  the  master,  he 
alone  is  responsible.  Railroad  Co.  v. 
Hanning,  15  Wall.  649,  21  L.  Ed.  220. 

When  a  contractor  agrees  with  a 
railroad  company  to  furnish  the  materials 
and  labor  for  building  a  wharf,  to  put  in 
posts,  piles,  etc.,  as  the  company  should 
require,  making  an  old  wharf  as  good  as 
new,  and  a  new  one  in  the  most  workman- 
like manner;  to  submit  to  the  supervision 
and  direction  of  the  company's  engineer, 
and  to  do  the  work  to  his  satisfaction; 
held,  that  the  company  had  the  general 
and  special  control  of  the  work,  and  that 
the  contractor  was  their  agent;  and  that 
the  company  was  responsible  for  an  injury 
occurring  through  the  negligence  of  the 
contractor  or  of  those  in  his  employment. 
Railroad  Co.  v.  Hanning,  15  Wall.  649, 
21  L.  Ed.  220.  See,  generally,  the  title 
NEGLIGENCE,  vol.  8,  p.  873. 

Fraud. — Where  a  person  acquires  title 
to  property  through  an  agent,  he  is 
chargeable  with  the  agent's  frauds  as  if  he 
had  committed  them  personally.  Mclntire 
V.  Pryor,  173  U.  S.  38,  52,  43  L.  Ed.  606. 

It  is  no  answer  to  the  liability  of  a 
principal  to  say  that  the  act  done  by  the 
agent  was  of  a  fraudulent  character,  and 
that  the  principal  did  not  authorize  the 
commission  of  a  fraud.  For  a  fraud  com- 
mitted by  a  partner  or  an  agent  the 
principal  is  not  liable  criminally;  but  he  is 
liable  in  a  civil  suit  if  the  fraud  be  com- 
mitted in  the  transaction  of  the  very 
business  in  which  the  agent  was  appointed 
to  act.  Story  on  Agency,  §§  452-454. 
Hoover  v.  Wise,  91  U.  S.  308,  23  L.  Ed.  392. 

Where  the  money  or  property  of  an 
innocent  person  has  gone  into  the  coffers 
of  the  nation  by  means  of  a  fraud  to  which 
its  agent  was  a  party,  such  money  or 
property  cannot  be  held  by  the  United 
States  against  the  claim  of  the  wronged 
and  injured  party.  The  agent  was  agent 
for  no  such  purpose.  His  doings  were 
vitiated  by  the  underlying  dishonesty,  and 
could  confer  no  rights  upon  his  principal. 
United  States  v.  State  Bank,  96  U.  S.  30, 
24  L.  Ed.  647.  See,  also,  Mclntire  v. 
Pryor,  173  U.  S.  38,  52,  43  L.  Ed.  606. 
See,  generally,  the  title  FRAUD  AND 
DECEIT,  vol.  6,  p.  394. 

Libel. — A  corporation  may  be  held  liable 
f^r  a  libel,  by  its  agent  within  the  scope  of 
his  employment;  and  the  malice  necessary 
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d.  Liability  of  Principal  for  Acts  of  Subagent. — Where  an  agent  has  power 
to  employ  a  subagent,  tlie  acts  of  the  subagent  have  the  same  effect  as  if  done  by 
the  principal  and  he  is  liable  for  them,^^  but  for  the  acts  of  the  agent  of  an  in- 
termediate independent  employer,  he  is  not  liable.^ 

2.  Liability  of  Agent  to  Third  Persons. — See  ante,  "Liability  of  Principal 
to  Third  Persons,"  IX,  B,  L 

a.  Contracts — (1)  Private  Agents — (a)  In  General, — A  promise  by  an  agent 
that  he  would  write  to  his  principal  and  request  him  to  enter  into  a  contract,  does 


to  support  the  action,  if  proved  in  the 
agent,  may  be  imputed  to  the  corporation. 
Lake  Shore,  etc.,  R.  Co.  v.  Prentice,  147 
U.  S,  101,  37  L.  Ed.  97;  Philadelphia,  etc., 
R.  Co.  V.  Quigley,  21  How.  202,  211,  16 
L  Ed.  73. 

"But,  as  well  observed  by  Mr.  Justice 
Field,  now  Chief  Justice  of  Massachusetts: 
The  logical  difficulty  of  imputing  the 
actual  malice  or  fraud  of  an  agent  to  his 
principal  is  perhaps  less  when  the  principal 
is  a  person  than  when  it  is  a  corporation; 
still  the  foundation  of  the  imputation  is 
not  that  it  is  inferred  that  the  principal 
actually  participated  in  the  malice  or 
fraud,  but  the  act  having  been  done  for 
his  benefit  by  his  agent  acting  within  the 
scope  of  his  employment  in  his  business, 
it  is  just  that  he  should  be  held  responsible 
for  it  in  damages.' "  Lake  Shore,  etc., 
R.  Co.  V.  Prentice,  147  U.  S.  101,  37  L. 
Ed.  95. 

In  Philadelphia,  etc.,  R.  Co.  z/.  Quigley, 
21  How.  202,  16  L.  Ed.  73,  the  federal 
supreme  court  held  that  a  railroad  cor- 
poration was  responsible  for  the  publica- 
tion by  them  of  a  libel,  in  which  the 
capacity  and  skill  of  a  mechanic  and 
builder  of  depots,  bridges,  station  houses^ 
and  other  structures  for  railroad  com- 
panies, were  falsely  and  maliciously 
disparaged  and  undervalued.  The  pub- 
lication in  that  case  consisted  in  the 
preservation,  in  the  permanent  form  of  a 
book  for  distribution  among  the  persons 
belonging  to  the  corporation,  of  a  report 
made  by  a  committee  of  the  company's 
board  of  directors,  in  relation  to  the 
administration  and  dealings  of  the  plain- 
tiff as  a  superintendent  of  the  road. 
Denver,  etc.,  R.  Co.  v.  Harris,  122  U.  S. 
597,  30  L.  Ed.  1146.  See,  generally,  the 
title  LIBEL  AND  SLANDER,  vol..  7, 
p.  857. 

Malicious  prosecution. — A  principal  may 
be  held  liable  for  a  malicious  prosecution 
by  his  agent  within  the  scope  of  his 
employment,  and  the  malice  necessary  to 
support  the  action,  if  proved  in  the  agent, 
may  be  imputed  to  the  principal.  Lake 
Shore,  etc.,  R.  Co.  v.  Prentice,  147  U.  S. 
101,  37  L.  Ed.  97;  Salt  Lake  City  v. 
Hollistcr,  118  U.  S.  256,  262,  30  L.  Ed.  176. 
See,  generally,  the  title  MALICIOUS 
PROSECUTION,  vol.  8,  p.  1080. 

28.  Liability  of  principal  for  acts  of 
subagent— Story  on  Agency,  §§  452,  454; 
Hoover  r.  Wise,  91  U.  S.  308,  23  L. 
Ed.  39Ji. 


84.  For  acts  of  agent  of  intermediate 
independent  employer. — Hoover  v.  Wise, 
91  U.  S.  308,  23  L.  Ed.  392. 

It  is  difficult  to  lay  down  a  precise  rule 
which  will  define  the  distinctions  arising 
in  such  cases.  The  application  of  the 
rule  is  full  of  embarrassment.  For  a  col- 
lection of  the  cases  and  illustrations  of 
the  doctrine,  reference  may  be  had  to 
Story  On  Agency,  §  454,  et  seq.  Hoover 
V,  Wise,  91  U.  S.  308,  23  L.  Ed.  392. 

An  attorney  employed,  not  by  the 
creditor,  but  by  a  collection  agent  who 
undertakes  the  collection  of  the  debt,  is 
the  agent  of  the  collection  agent,  and 
not  of  the  creditor  who  employed  that 
agent.  Hoover  v.  Wise,  91  U.  S.  308, 
23  L.  Ed.  392.  See  the  title  ATTORNEY 
AND  CLIENT,  vol.  2,  p.  703. 

"'Cases  show  that  where  a  bank,  as  a 
collection  agency,  receives  a  note  for  the 
purposes  of  collection,  that  its  position 
is  that  of  an  independent  contractor,  and 
that  the  instruments  employed  by  such 
bank  in  the  business  contemplated  are 
its  agents,  and  not  the  subagents  of  the 
owner  of  the  note.  It  is  not  perceived 
that  it  can  make  any  difference  that  such 
collection  agency  is  composed  of  in- 
dividuals, instead  of  being  an  incorpora- 
tion. ♦  ♦  ♦  There  are,  doubtless,  cases  to 
be  found  holding  to  the  contrary  of  these 
views;  but  the  principal  they  decide  is 
nevertheless  well  established.  Cases,  no 
doubt,  may  also  be  found  where  actions 
have  been  sustained  by  the  creditor 
against  the  last  agent,  or  where  he  is 
charged  with  his  acts,  in  which  the  point 
before  us  was  not  raised  or  brought  to  the 
notice  of  the  court.  Such  cases  are  not 
authority  on  the  point.  Nor  do  we  think 
any  great  difficulty  arises  from  the  case 
of  Wilson  V.  Smith,  3  How.  763,  770, 
11  L.  Ed.  820.  That  decision  is  based 
upon  the  case  of  Bank  v.  New  England 
Bank,  l  How.  234,  11  L.  Ed.  115,  which  is 
the  only  case  referred  to  in  the  opinion, 
and  in  which  case  the  question  was  not 
raised.  The  question  there  was  not  a 
privity,  but  of  the  right  to  retain  under 
the  circumstances  stated.  Again,  in  that 
case  it  was  held,  from  the  course  of  deal- 
ings between  the  banks,  that  it  was  fairly 
to  be  inferred  that  it  was  understood  be- 
tween them  that  the  collections  should  be 
held  subject  to  a  settlement  of  accounts." 
Hoover  v.  Wise,  91  U.  S.  308,  23  L.  Ed. 
392.    See  the  titles  BANKS  AND  BANK- 
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not  bind  the  principal  to  make  such  contract,  but  does  make  the  agent  personally 
liable.2« 

(b)  Principal  Disclosed, — An  agent  who  contracts  in  the  name  of  his  principal, 
is  not  liable  to  a  suit  on  such  contractj^"^  unless  he  expressly  agrees  to  be  bound 
thereby.^®  But  an  agent  who  covenants  in  his  own  name,  and  yet  describes  him- 
self as  agent  for  another  person,  is  personally  liable,  for  the  reason  that  he  sub- 
stitutes himself  for  his  principal.^^ 

(c)  Principal  Undisclosed,^^ — If  an  agent  sign  a  note  with  his  own  name 
alone,  and  there  is  nothing  on  the  face  of  the  note  to  show  that  he  was  acting  as 
agent,  he  will  be  personally  liable  on  the  note,  and  the  principal  will  not  be  li- 
able.^i  It  is  the  ordinary  rule  that  if  a  person  merely  adds  to  the  signature 
of  his  name  the  word  "agent,"  without  disclosing  his  principal,  he  is  person- 


ING,  vol.  3,  p.  1;  INDEPENDENT  CON- 
TRACTORS, vol.  6,  p.  904. 

26.  Liability  on  agent  on  contracts — In 
general. — Randolph  v.  Ware,  3  Cranch  503, 
2  L.  Ed.  512. 

A  promise  by  an  agent  that  he  would 
write  to  his  principal  to  get  insurance 
done,  docs  not  bind  the  principal  to  insure, 
but  does  make  the  agent  personally  liable. 
It  is  a  personal  contract,  on  the  part  of 
the  agent,  which  binds  himself  and  no 
other,  and  for  the  performance  of  which 
he  is  responsible  in  his  private  character. 
Randolph  v.  Ware,  3  Cranch  503,  2  L. 
Ed.  512.  See,  generally,  the  title  INSUR- 
ANCE, vol.  7,  p.  66. 

37.  Principal  disclosed. — Parks  v.  Ross, 
11  How.  362,  13  L.  Ed.  730;  Hitchcock  v, 
Buchanan,  105  U.  S.  416,  26  L.  Ed.  1078; 
Taylor  v.  Davis,  110  U.  S.  330,  335,  28  L. 
Ed.  163.  See  ante,  **Manner  of  Executing 
Authority,"  VII. 

Where  a  bill  of  exchange  purports  to 
be  made  at  the  office  of  a  company,  and 
directs  the  drawee  to  charge  the  amount 
thereof  to  the  account  of  the  company,  of 
which  the  signers  describe  themselves  as 
president  and  secretary,  it  is  the  draft  of 
the  company,  and  not  of  the  individuals 
by  whose  hands  it  is  signed.  Hitch- 
cock V,  Buchanan,  105  U.  S.  416,  26  L. 
Ed.  1078. 

The  defendant  as  agent  advertised  a 
ship  for  freight  to  Madeira.  The  plaintiff 
shipped  flour  on  board;  after  which,  and 
before  the  ship  sailed,  a  third  person 
attached  her  for  a  debt  due  to  him  from 
the  principal,  the  owner  of  the  vessel. 
The  voyage  was  by  this  means  broken  up, 
and  the  plaintiffs  flour,  being  relanded, 
was  sold  At  a  loss.  It  was  held,  by  the 
court,  that  the  defendant  (the  agent)  was 
not  answerable  for  the  damages  sustained 
by  the  plaintiff.  Joyce  v.  Sims,  2  Dall.  223, 
1  L.  Ed.  358. 

28.  Express  agreement  as  to  liability. — 
Whitney  v,  Wyman,  101  U.  S.  392,  25  L. 
Ed.  1050. 

Where  a  party  who  discloses  his 
principal  and  is  known  to  be  acting  as  an 
agent,  enters  as  such  into  a  contract,  he 
is  not  liable  thereon  in  the  absence  of  his 
express  agreement  to  be  thereby  bound. 
Whitney  v,  Wyman,  101  U.  S.  392,  25  L. 


Ed.  1050;  Sun  Printing,  etc.,  Ass'n  v, 
Moore,  183  U.  S.  642,  648,  46  L.   Ed.  366. 

99.  Agent  covenanting  in  own  name. — 
Duvall  V.  Craig,  2  Wheat.  45,  4  L.  Ed.  180. 
See  ante,  "Manner  of  Executing  Au- 
thority," VII. 

Linthicum  instituted  an  action  of  cove- 
nant on  articles  of  agreement  by  which 
Lutz  covenanted  that  Linthicum  should 
have  peaceful  possession  of  a  certain 
house,  and  retain  and  keep  the  same  for 
five  years.  Linthicum  was  evicted  by 
Lutz  before  the  time  expired.  It  appeared 
by  the  articles  of  agreement  that  they 
were  made  "by  and  between  John  Lutz, 
etc.,  and  agent  for  John  McPherson,  of 
the  one  part,  and  Otho  M.  Linthicum  of 
the  other  part,  'and  it  was  witnessed,'  that 
the  said  John  Lutz,  agent  as  aforesaid, 
has  rented  and  leased,"  etc.,  the  premises 
to  Linthicum;  and  on  the  other  hand, 
Linthicum  covenants  to  pay  the  rent,  etc. 
The  articles  concluded  with  these  words: 
"In  witness  whereof,  we,  the  said  John 
Lutz  and  O.  M.  Linthicum,  have  hereunto 
interchangeably  set  our  hands  and  seals, 
day  and  date  above.  John  Lutz,  agent 
for  John  McPherson  (L.  S.).  O.  M. 
Linthicum  (L.  S.)-"  Held,  that  the  articles 
purported  to  have  been  made  by  Lutz, 
and  to  have  been  sealed  by  him,  and  not 
to  have  been  made  and  sealed  by  his 
principal;  and  that  the  description  of 
himself  as  agent,  did  not,  under  such 
circumstances,  exclude  his  personal  re- 
sponsibility for  disturbing  the  peaceful 
possession  of  the  tenant,  notwithstand- 
ing his  principal  was  disclosed  in  the 
instrument.  Lutz  v,  Linthicum,  8  Pet.  165, 
8  L.  Ed.  904.  See  the  titles  COVENANT, 
ACTION  OF,  vol.  5,  p.  1;  COVENANTS, 
vol.  5,  p.  5;  LANDLORD  AND  TENANT, 
vol.  7,  p.  827. 

30.  Principal  undisclosed. — See  ante, 
"Manner  of  Executing  Authority,"-  VII; 
"Undisclosed  Principal,"  IX,  B,  1,  b,  (2). 

31.  Agent  signing  in  his  own  nanie 
alone. — i  Parsons  on  Notes  apd  Bills  92; 
Falk  V,  Moebs,  127  U.  S.  597,  32  L.  Ed.  266. 
See,  also,  Cragin  v,  Lovell,  109  U.  S.  194, 
27  L.  Ed.  903. 

And  although  it  could  be  proved  that 
the  agency  was  disclosed  to  the  payee 
when  the  note  was  made,  and  that  it  was 
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ally  bound.  The  appendix  is  regarded  as  a  mere  descriptio  personae,  and  it 
does  not  of  itself  make  third  persons  chargeable  with  notice  of  any  repre- 
sentative relation  of  the  signer .^ 2  g^t  where  a  person  acting  merely  as  agent 
of  another,  thus  sign  papers,  and  the  party  with  whom  he  deals  has  full  knowl- 
edge of  his  agency  and  of  the  principal  for  whom  he  acts,  an  express  dis- 
closure of  the  principal's  name  on  the  face  of  the  papers,  or  in  the  signature, 
is  not  essential  to  protect  the  agent  from  personal  responsibility .^^  Where  a 
person  is  placed  in  the  position  of  holding  himself  out  not  only  as  the  agent  of 
an  unknown  principal,  but  of  one  whom  he  had  no  authority  to  represent,  his 
contract,  though  of  course  not  binding  upon  any  one  else,  is  binding  upon  the 
agent,  at  least  if  the  credit  be  given  to  such  agent.^-*  Where  an  agent  has  en- 
tered into  a  written  contract  in  which  he  appears  as  principal,  parol  evidence  is 
inadmissible  to  show,  with  a  view  of  exonerating  him,  that  he  disclosed  his 
agency  and  mentioned  the  name  of  his  principal  at  the  time  the  contract  was  exe- 
cuted.^*^ 

(2)  Public  Agents, — Public  agents  are  not  ordinarily  liable  on  mere  con- 
tracts or  promises  made  in  behalf  of  their  principals.^®  The  rule  that  an  agent 
who  contracts  in  the  name  of  his  principal  is  not  liable  to  a  suit  on  such  con- 
tracts, is  particularly  applicable  to  a  public  officer  or  agent,  acting  for  his  gov- 
ernment, when  such  agent  acts  in  the  line  of  his  duty,  and  by  legal  authority,  his 
contracts  made  on  account  of  the  government,  are  public  and  not  personal.^''^     A 


the  understanding  of  all  parties  that  the 
principal,  and  not  the  agent,  should  be 
held,  this  will  not  generally  be  sufficient, 
either  to  discharge  the  agent  or  to  render 
the  principal  liable  on  the  note,  i  Parsons 
on  Notes  and  Bills,  92;  Falk  v,  Moebs, 
127  U.  S.  597,  32  L.  Ed.  266. 

88.  Merely  adding  word  "agent"  to 
tigiiaturc— Metcalf  v.  Williams,  104  U.  S. 
93,  26  L.  Ed.  665.  See  ante,  "Manner  of 
Executing  Authority,"  VII. 

88.  Where  third  party  has  knowledge  of 
agency. — Metcalf  v,  Williams,  104  U.  S. 
93,  26  L.  Ed.  665. 

If  a  person  be  in  fact  a  mere  agent,  of 
some  principal,  and  is  in  the  habit  of 
expressing  his  representative  character  in 
his  dealings  with  a  particular  party  by 
merely  adding  the  word  "agent"  to  his 
signature,  and  the  party  recognizes  him 
in  that  character,  it  would  be  contrary  to 
justice  and  truth  to  construe  the  docu- 
ments thus  made  and  used  as  his  personal 
obligations,  contrary  to  the  intent  of  the 
parties.  Metcalf  v.  Williams,  104  U.  S.  93, 
26  L*  Ed.  665. 

84.  Agent  acting  without  any  authority 
whatever. — Patrick  v.  Bowman,  149  U.  S. 
411,  37  L.  Ed.  790. 

85.  Parol  evidence  to  show  that  agent 
disclosed  principaL — Nash  v.  Towne,  5 
Wall.  689,  18  L.  Ed.  527.  See  the  title 
PAROL  EVIDENCE,  ante,  p.  12. 

86.  Public  agents^In  general — Garland 
V.  Davis,  4  How.  131,  11  L.  Ed.  907.  See, 
generally,  the  title  PUBLIC  OFFICERS. 

87.  Parks  v,  Ross,  11  How.  362,  13  L. 
Ed.  730;  Hodgson  v.  Dexter,  1  Cranch  345, 
2  L.  Ed.  130. 

As  regarding  an  agent  acting  for  his 
government  the  rule  is  that  he  is  not 
responsible  on  any  contract  he  may  make 


in  that  capacity,  and  wherever  his  con- 
tract or  engagement  is  connected  with  a 
subject  fairly  within  the  scope  of  his 
authority;  it  shall  be  intended  to  have  been 
made  officially,  and  in  his  public  character* 
unless  the  contrary  appears  by  satisfactory 
evidence  of  an  absolute  and  unqualified 
engagement  to  be  personally  liable. 
Parks  V,  Ross,  ll  How.  362,  13  L.  Ed.  730. 

A  contrary  doctrine  would  be  pro- 
ductive of  the  most  injurious  consequences 
to  the  public,  as  well  as  to  individuals. 
The  government  is  incapable  of  acting 
otherwise  than  by  its  agents,  and  no 
prudent  man  would  consent  to  become  a 
public  agent,  if  he  should  be  made  per- 
sonally responsible  for  contracts  on  the 
public  account.  Hodgson  v.  Dexter,  1 
Cranch  345,  2  L.  Ed.  130. 

Contract  to  pay  expense  of  emigration 
of  Cherokee  Nation. — Where  the  United 
States  and  the  Cherokee  Nations  agreed 
that  the  latter  should  emigrate  across  the 
Mississippi,  and  the  former  pay  the 
expenses  thereof,  and  the  Cherokees  under- 
took to  conduct  the  movement  entirely  by 
their  own  agents,  a  person  whose  wagons 
had  been  hired  could  not  hold  the 
agent  who  had  hired  them  personally  re- 
sponsible. The  owner  of  the  wagons 
knew  that  the  agent  was  a  public  officer, 
and  dealt  with  him  as  such.  Parks  v. 
Ross,  11  How.  362,  13  L  Ed.  730. 

Drawing  bill  of  exchange  on  public 
treasury. — Where  a  foreign  consul  draws 
a  bill  of  exchange  on  the  public  treasury 
of  his  government,  in  his  official  capacity, 
he  is  not  personally  liable.  In  such  case 
it  is  presumed  that  the  contract  was  made 
on  account  of  the  government,  and  that 
the  credit  was  given  to  it  as  an  official 
engagement,    and    therefore    without    any 
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public  agent  of  the  government,  contracting  for  the  use  of  government,  is  not 
personally  liable,  although  the  contract  be  under  his  seal.^® 

b.  Money  Collected  and  Paid  Over  to  Principal. — In  regard  to  the  liability  of 
agents  in  an  action  for  money  had  and  received,  the  general  rule  is,  that  the  action 
should  be  brought  against  the  principal  and  not  against  a  known  agerit,  who  is 
discharged  from  liability  by  a  bona  fide  payment  over  to  his  principal,*®  unless 
anterior  to  making  payment  over,  he  shall  have  had  notice  from  the  plaintiff  of 
his  right  and  of  his  intention  to  claim  the  money .'*^  A  voluntary  payment  to  an 
agent  without  notice  of  objection  will  not  subject  the  agent  who  shall  have  paid 
over  to  his  principal.  The  absence  of  notice  will  be  an  exculpation  of  the  agent 
in  every  instanced  ^  But  where  money  is  illegally  demanded  and  received  by  an 
agent,  he  cannot  exonerate  himself  from  personal  responsibility,  by  paying  it 
over  to  his  principal,  when  'he  has  had  notice  not  to  pay  it  over.'*^  So  when  an 
agent  receives  from  a  third  person  a  larger  sum  of  money  than  he  is  authorized 


personal  liability  attaching  on  the  part  of 
the  agent.    Jones  z/.  LeTombe,  3  Dall.  384, 

1  L.  Ed.  647. 

38.  Hodgson   v.   Dexter,   i    Cranch   345, 

2  L.  Ed.  130. 

88.  Money  collected  and  paid  over  to 
principal — General   rule. — Gary   v.    Curtis, 

3  How.  236,  11  L.  Ed.  576.     See  the  title 
ASSUMPSIT,  vol.  2.  p.  636. 

An  agent  being  in  lawful  possession  of 
a  steam  tug,  no  cause  of  action  against 
him,  in  favor  of  third  persons,  can  arise, 
either  in  contract  or  tort,  in  respect  to 
any  earnings  of  the  tug  or  any  compensa- 
tion for  or  value  of  her  use.  Whatever 
claim  there  may  be,  could  be  only  against 
the  principal.  Baldwin  v.  Black,  119  U.  S. 
643,  30  L.  Ed.  530.  See  the  titles 
ADMIRALTY,  vol.  i,  p.  119;  MORT- 
GAGES AND  DEEDS  OF  TRUST,  vol. 
8,  p.  452;  SEQUESTRATION;  TOW- 
AGE, TUGS  AND  TOWS. 

40.  Effect  of  notice  not  to  pay  over. — 
Gary  v.  Curtiff,  3  How:  236,  11  L.  Ed.  576. 

41.  Where  payment  voluntary  and  with- 
out notice  of  objection. — Gary  v.  Curtis, 
3  How.  236,  11  L.  Ed.  576;  Elliott  v. 
Swartwout,  10  Pet.  137,  9  L.  Ed.  373.  See, 
also.  Bend  v,  Hoyt,  13  Pet.  263,  10  L.  Ed. 
154. 

A.  having  received  money  as  agent,  and 
promptly  paid  it  over  to  his  principal, 
without  notice  of  any  adverse  claim,  or 
reason  to  suspect  it,  the  plaintiffs,  having 
been  guilty  of  laches,  must  look  to  that 
principal.  Hooper  v.  Robinson,  98  U.  S. 
528,  25  L.  Ed.  219. 

Money  paid  to  agent  by  mistake.^If 
an  agent  pay  over  money,  which  has  been 
paid  to  him  by  mistake,  he  does  no  wrong, 
and  the  plaintiff  must  call  on  the  principal; 
but  if,  after  the  payment  has  been  made, 
and  before  the  money  has  been  paid  over, 
the  mistake  is  corrected,  the  agent  cannot 
afterwards  pay  it  over,  without  making 
himself  personally  liable.  Here,  then,  is 
the  true  distinction;  when  the  money  is 
paid  voluntarily,  and  by  mistake,  to  the 
agent,  and  he  has  paid  it  over  to  the 
principal,  he  cannot  be  made  personally* 
responsible;  but  if,  before  paying  it  over, 


he  is  apprised  of  the  mistake,  and  required 
not  to  pay  it  over,  he  is  personally  liable. 
Elliott  V.  Swartwout,  10  Pet.  137,  155,  9 
L.  Ed.  373.  See,  generally,  the  title 
MISTAKE  AND  ACCIDENT,  vol.  8, 
p.  417. 

Payment  over  of  revenue  collected  with- 
out objection. — Where  a  collector  of  rev- 
enue has  received  money  in  payment  of 
duties,  in  the  ordinary  and  regular  course 
of  his  duty,  and  has  paid  it  over  into  the 
treasury,  without  objection  being  made,  at 
the  time  of  payment,  that  the  duties  were 
excessive,  or  at  any  time  before  the  money 
was  paid  over  to  the  United  States,  this 
constitutes  a  case  of  a  purely  voluntary 
payment,  without  objection  or  notice  not 
to  pay  over  the  money,  or  any  declaration 
made  to  the  collector  of  an  intention  to 
prosecute  him  to  recover  back  the  money, 
and  it  is  to  be  considered  as  a  voluntary 
payment,  by  mutual  mistake  of  law,  and 
the  collector  is  not  personally  liable  in  an 
action  to  recover  back  the  money.  Elliott 
V.  Swartwout,  10  Pet.  137,  9  L.  Ed.  373. 

The  law  as  thus  laid  down  with  respect 
to  collectors  of  revenue  is  applicable  to 
agents  in  private  transactions  between 
man  and  man.  Gary  v,  Curtis,  3  How. 
236,  11   L.   Ed.  576. 

42.  Payment  after  notice  and  protest. 
—Elliott  V.  Swartwout,  10  Pet.  137,  9  L. 
Ed.  373;  Penhallow  v.  Doane,  3  Dall.  54, 
87,  1  L.  Ed.  507.  See,  also.  Bend  v.  Hoyt, 
13  Pet.  263,  10  L.  Ed.  154. 

Payment  with  notice,  or  with  a  protest 
against  the  1-egality  of  the  demand,  may 
create  a  liability  on  the  part  of  the  agent 
who  shall  pay  over  to  his  principal  in  dis- 
pite  of  such  notice  or  protest.  Gary  p. 
Curtis,  3  How.  236,  11  L.  Ed.   576. 

Payment  after  notice  of  application  for 
appeal. — Where  an  agent,  who  is  a  party 
to  the  suit,  receives  money  under  an 
erroneous  judgment,  and  pays  it  over  to 
his  principal,  after  notice  of  an  application 
for  an  appeal,  he  is  liable  to  refund, 
in  case  of  a  reversal  of  the  judgment. 
Penhallow  v.  Doane,  3  Dall.  54,  87,  1  L. 
Ed.  507. 

Payment  of  duties  to  collector  of  reve- 
nue accompanied  by  protest. — Where,  at 
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to  receive,  the  agent  and  not  the  principal  is  liable  for  the  repayment  of  the 
excess.*^ 

c.  Actions  by  Third  Persons  against  Agent ^^ — In  general,  an  injunction  will 
not  be  allowed,  nor  a  decree  rendered  against  an  agent,  where  the  principal  is  not 
made  a  party  to  the  suit;  but  if  the  principal  be  not  himself  subject  to  the  juris- 
diction of  the  court  (as  in  the  case  of  a  sovereign  state),  the  rule  may  be  dis- 
pensed with."**^  The  answer  of  an  agent  is  not  evidence  against  his  principal; 
nor  are  his  admissions  in  pais,  unless  where  they  are  a  part  of  the  res  gestae^® 

3.  Liability  of  Third  Persons  to  Principal*^ — a.  On  Contracts  Made  with 
Agent — (1)  Principal  Disclosed, — Where  the  character  of  the  agent  is  disclosed 
on  the  face  of  the  contract,  the  principal,  and  not  agent  is  bound  to  bring  suit 
on  it,*®  and  there  is  no  distinction  in  this  respect  between  the  cases  of  a  home 
and  a  foreign  principals*  The  principal  being  responsible  for  the  acts  of  his 
agent  in  making  a  contract  within  the  scope  of  his  authority,  any  misrepresenta- 
tion or  material  concealment  by  the  agent  is  equally  fatal  to  the  contract,  as  if  it 
had  been  the  act  of  the  principal  himself. '^^ 


the  time  of  payment  'of  duties  to  a  col- 
lector of  revenue,  notice  was  given  to  the 
collector  that  the  duties  were  charged  too 
high,  and  that  the  party  paying,  so  paid 
to  get  possession  of  his  goods,  and  ac- 
companied by  a  declaration  to  the  col- 
lector that  he  would  be  sued  to  recover 
back  the  amount  erroneously  paid,  and 
notice  was  given  to  him  not  to  pay  it 
over  to  the  treasury,  the  collector  is  per- 
sonally liable  in  an  action  to  recover  back 
such  excess  of  duties  paid  to  him  as  col- 
lector, although  he  may  have  paid  over 
the  money  into  the  treasury.  Elliott  v. 
Swartwout,  10  Pet.  137,  9  L.  Ed.  373.  The 
law  as  thus  laid  down  with  respect  to  col- 
lectors of  the  revenue,  is  precisely  that 
which  is  applicable  to  agents  in  private 
transactions  between  man  and  man.  Gary 
V.  Curtis,  3  How.  236,  11  L.  Ed.  576.  See 
the  title   REVENUE  LAWS. 

Effect  of  notice  dependent  upon  known 
powers  of  agent,  etc. — However,  the  effect 
of  the  notice  in  fixing  liability  upon  the 
agent  is  dependent  on  the  known  powers 
of  the  agent,  and  the  character  of  his 
agency.  If,  for  instance,  the  agent  was 
known  to  be  a  mere  carrier  or  vehicle  to 
transfer  to  his  employer  the  amount  re- 
ceived, with  no  power  of  retaining  it, 
payment  to  the  agent  with  such  knowl- 
edge, although  accompanied  with  a  denial 
of  the  justice  .of  the  demand,  would  seem 
to  exclude  every  idea  of  an  agreement  ex- 
press or  implied  on  the  part  of  the  agent 
to  refund,  and  could  furnish  no  ground 
for  an  action  against  the  agent  who  should 
pay  over  the  fund  received  to  his  prin- 
cipal. Gary  v.  Gurtis,  3  How.  236,  11  L. 
Ed.  576. 

43.  Money  received  in  excess  of  au- 
thority.— United  States  v.  Jones,  8  Pet. 
387,  396,  8  L.  Ed.  983. 

The  order  of  a  contractor  requested  the 
secretary  of  war  to  pay  to  his  agent  any 
sum  that  might  be  due  on  the  contract, 
not  exceeding  a  specified  amount.  Under 
this  authority,  the  government  could  not 
pay  to  the  agent,  so  as  to  charge  the  pri^- 

9  tr  S  Enc— 44 


cipal,  a  larger  sum  than  was  due  on  his 
contract;  and  for  any  payment  beyond 
this,  the  government  must  look  to  the 
agent,  and  not  to  the  principal  for  repay- 
ment. United  States  v.  Jones,  8  Pet.  387, 
396,  8  L.  Ed.  983. 

44.  Actions  by  third  persons  against 
agent— See  ante,  "Money  Gollected  and 
Paid  Over  to  Principal,"  IX,  B,  1,  b,  (3). 

45.  Injunction  against  agent. — Osborn 
V,  United  States  Bank,  9  Wheat.  738,  6  L. 
Ed.  204.  See  the  title  INJUNGTIONS, 
vol.  6,  p.   1022. 

46.  Answer  of  agent  as  evidence. — 
Leeds  v.  Marine  Ins.  Go.,  2  Wheat.  380, 
4  L.  Ed.  266.  See  the  titles  DEGLARA- 
TIONS  AND  ADMISSIONS,  vol.  5,  p. 
214;   EQUITY,  vol.  5,  p.  803. 

47.  Iwiability  of  third  persons  to  prin- 
cipal.— See  post.  "Liability  of  Third  Per- 
sons to  Agent,"  IX,  B,  4. 

48.  Contracts — Principal  disclosed. — 
Oelricks  v.  Ford,  23  How.  49,  16  L.  Ed. 
534.  See,  also,  Albany,  etc.,  Go.  v,  Lund- 
berg,  121  U.  S.  451,  30  L.  Ed.  982. 

"In  the  present  case,  the  broker's  note, 
and  which  is  approved  by  the  defendants, 
affixing  the  firm  name,  is  too  clear  upon 
the  face  of  it  to  admit  of  doubt  as  to  the 
person  with  whom  the  contract  was 
made.  The  purchase  is  from  'J-  W.  Bell, 
agent  for  Benjamin  Ford,  of  New  York,' 
and  the  case  shows  that  Bell  had  full  au- 
thority. The  name  of  the  principal  is  dis- 
closed in  the  contract,  and  the  place  of 
his  residence,  as  the  person  making  the 
sale  of  the  flour,  through  his  agent.  This 
fixes  the  duty  of  performance  upon  him 
and  exonerates  the  agent."  Oelricks  v. 
Ford,  23  How.  49,  16  L.  Ed.  534. 

49.  No  distinction  between  home  and 
foreign  principal. — Oelricks  v.  Ford,  23 
How.  49,  16  L.  Ed.  534. 

00.  Misrepresentation  or  concealment 
by  agent. — General  Interest  Ins.  Go.  z/. 
Ruggles,  12  Wheat.  408,  6  L.  Ed.  674. 

It  is  settled  that,  when  an  agent  who  is 
authorized  by  his  principal  to  lend  money 
for    lawful    interest,    exacts    for    his    own 
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(2)  Principal  Undisclosed. — The  contract  of  the  agent  is  the  contract  of  the 
principal,  and  where  a  simple  contract,  other  than  a  bill  or  note,^^  is  made  by  an 
agent,  the  principal  whom  he  represents  may  in  general  maintain  an  action  upon 
it  in  his  own  name,  although  at  the  time  of  making  the  contract,  the  agent  made 
it  in  his  own  name,  without  disclosing  the  name  of  his  principal.^a  it  is  not  nec- 
essary to  the  validity  of  a  contract,  und^r  the  statute  of  frauds,  that  the  writing 
disclose  the  principal.^s  In  such  case,  parol  evidence  is  admissible,  although  the 
contract  is  in  writing,  to  show  that  the  person  named  in  the  contract  was  an  agent, 
and  that  he  was  acting  for  his  principal.^^ 

b.  Property  Wrongfully  Transferred  by  Agent — (1)  In  General. — It  is  the 
rule  that  in  case  of  an  irregular  transfer  by  an  agent,  of  the  property  of  his 
principal,  courts  of  equity  will  compel  the  holder  to  give  an  account  of  the  prop- 
erty he  holds.^*^  A  sale  upon  credit,  instead  of  being  for  ready  money,  under  a 
general  authority  to  sell,  and  in  ^  trade  where  the  usage  is  to  sell  for  ready 
money  only,  creates  no  contract  between  the  j)rincipal  and  the  buyer,  and  the 
thing  sold  may  be  recovered  in  an  action  of  trover.^®  And  where  a  merchant, 
in  order  to  secure  himself  from  loss,  took  merchandise  from  an  agent,  with  a 
knowledge  that  the  agent  was  about  to  fail,  the  principal  who  consigned  that  mer- 
chandise to  the  agent  may  avoid  the  sale,  and  reclaim  his  goods,  or  hold  the 
merchant  accountable  for  them.^*^  Commercial  paper  in  the  possession  of  an 
agent,  as  such,  bearing  a  restrictive  endorsement,  e.  g.,  "for  collection,"  will  be 
notice  to  all  persons  subsequently  dealing  with  it  that  it  was  intended  for  such 
special  purpose,  and,  unless  it  appears  to  the  contrary,  that  the  principal  does 
not  intend  to  transfer  the  title  or  ownership  of  the  proceeds  thereof.  A  third 
person,  therefore,  who  appropriates  the  proceeds  of  such  paper  to  another  than 
its  designated  object,  will  be  liable  to  the  principal.^^  But  where  third  persons 
purchase  property  from  an  agent,  in  whom  the  principal  has  vested  the  legal  title, 
in  ignorance  of  the  fact  that  the  seller  was  acting  as  agent  for  another,  and  with- 


benefit  more  than  the  lawful  rate,  without 
authority  or  knowledge  of  his  principal, 
the  loan  is  not  thereby  rendered  usurious. 
Call  V.  Palmer,  116  U.  S.  98,  29  L.  Ed. 
659.     See,  generally,  the  title  USURY. 

51.  Bill  or  note. — Nash  v.  Towne,  5 
Wall.  689,  18  L.  Ed.  527. 

52.  Principal  undisclosed — Simple  con- 
tract—Ford V.  Williams,  21  How.  287,  16 
L.  Ed.  36;  Baldwin  v.  Bank,  1  Wall.  234, 
17  L.  Ed.  534;  Nash  v.  Towne,  5  Wall. 
689,  18  L.  Ed.  527;  Higgins  v.  McCrea, 
116  U.  S.  671,  680,  29  L.  Ed.  764. 

It  is  a  well-established  rule  of  law,  that, 
where  a  contract,  not  under  seal,  is  made 
by  an  agent  in  his  own  name  for  an  un- 
disclosed principal,  either  the  agent  or  the 
principal  may  sue  on  it;  the  defendant  in 
the  latter  case  being  entitled  to  be  placed 
in  the  same  situation,  at  the  time  of  the 
disclosure  of  the  real  principal,  as  if  the 
agent  had  been  the  contracting  party.  New 
Jersey  Steam  Nav.  Co.  v.  Merchants' 
Bank,  6  How.  344,  12  L.  Ed.  465. 

An  agent  was  employed  to  collect 
checks  and  drafts  on  banks,  and  to  bring 
to  his  principal  the  proceeds  in  specie. 
The  agent  contracted  with  a  carrier  for 
the  transportation  of  the  specie,  without 
disclosing  his  principal.  Upon  the  loss  of 
the  goods,  the  contract  resting  in  parol 
at  the  time  of  the  loss,  it  was  held  that 
the  principal  niight  maintain  an  action 
against  the  carrier  in  his  own  name.  New 
Jersey   Steam   Nav.    Co.     v.      Merchants* 


Bank,  6  How.  344,  12  L.  Ed.  465. 

53.  Statute  of  frauds.— Ford  v.  Wil- 
liams, 21  How.  287,  16  L.  Ed.  36.  See  the 
title  FRAUDS,  STATUTE  OF,  vol.  6,  p. 
451. 

54.  Admissibility  of  parol  evidence  to 
show  agency. — Nash  v.  Towne,  5  Wall. 
689,  18  L.  Ed.  527;  Ford  v.  Williams,  21 
How.  287,  16  L.  Ed.  36;  Baldwin  v.  Bank. 
1  Wall.  234,  17  L.  Ed.  534;  Salmon  Falls 
Mfg.  Co.  V.  Goddard,  14  How.  446,  454,  14 
L.  Ed.  493.  See  the  title  PAROL  EVI- 
DENCE, ante,  p.  12. 

55.  Property  wrongfully  transferred  b^^ 
agent. — Warner  v.  Martin,  11  How.  209, 
13  L.  Ed.  667. 

5S.  Sale  upon  credit  instead  of  for 
ready  money. — Paley,  Principal  and  Agent, 
109.  Warner  v.  Martin,  11  How.  209,  13 
L.  Ed.  667.  See  the  title  TROVER  AND 
CONVERSION. 

57.  Warner  v.  Martin,  11  How.  209,  13 
L.  Ed.  667. 

Where  the  purchase  was  made  from  the 
agent's  clerk,  who  had  been  left  by  the 
agent  in  charge  of  the  business,  this  was 
an  additional  reason  for  avoiding  the  sale, 
because  an  agent  cannot  delegate  his  au- 
thority without  the  assent  of  the  principal. 
Warner  v.  Martin,  11  How.  209,  13  L.  Ed: 
667.  See  ante.  "Delegation  of  Authority 
by  Agent,"  VIII. 

58.  Proceeds  of  commercial  paper  en- 
dorsed "for  collection." — Sweeny  v.  Eas- 
ter, 1  Wall.  166,  173,  17  U  Ed.  681.     Sec 
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out  any  notice  that  the  property  was  wrongfully  transferred  or  of  the  principal's 
rights  or  equitable  title  thereto,  they  will  be  protected  in  their  purchase.^^ 

(2)  Pledge  of  Principals  Property, — An  agent  who  has  power  to  sell  the 
produce  of  his  principal,  has  no  power  to  affect  the  property  by  tortiously  pledg- 
ing it  as  a  security,  or  satisfaction  for  a  debt  of  his  own.^^  When  goods  are  so 
pledged  or  disposed  of  by  the  agent,  the  principal  may  recover  them  back  by  an 
action  of  trover  against  the  pawnee,  without  tendering  to  the  agent  what  may  be 
due  to  him,  and  without  any  tender  to  the  pawnee  of  the  sum  for  which  the 
goods  were  pledged;  or  without  any  demand  of  such  goods.®^  But  an  agent 
who  has  a  lien  on  the  goods  of  his  principal  may  deliver  them  over  to  a  third 
person,  as  a  security  to  the  extent  of  his  lien,  and  may  appoint  such  person  to 
keep  possession  of  the  goods  for  him.  In  that  case,  the  principal  must  tender  the 
amount  of  the  lien  due  to  the  agent,  before  he  can  be  entitled  to  recover  back 
the  goods  so  pledged.^^ 

4.  Liability  of  Third  Persons  to  Agent.®^ — Where  a  contract,  not  under 
seal,  is  made  by  an  agent  in  his  own  name  for  an  undisclosed  principal,  either 
the  agent  or  the  principal  may  sue  on  it.®*     But  where  such  a  contract  is  un- 


the  title  BILLS,  NOTES  AND  CHECKS, 
vol.   3,   p.   257. 

59.  Where  property  purchased  in  good 
faith. — Calais  Steamboat  Co.  v.  Scudder, 
2  Black  372,  17  L  Ed.  282. 

A  person  residing  in  California  em- 
ployed an  agent  to  contract  for  and  super- 
intend the  building  of  a  ship  at  New  York. 
The  agent  was  furnished  with  funds  for 
the  purpose,  and  specially  directed  by  the 
principal  to  give  himself  out  as  the  true 
owner,  and  to  conceal  the  interest  of  the 
principals  Accordingly  the  agent  made  all 
contracts  in  his  own  name,  and  had  the 
vessel  registered  as  his  own  property. 
After  she  was  finished  he  sold  her,  and  put 
the  price  in  his  pocket.  Held,  that  the 
principal's  right  in  the  vessel  was  gone, 
unless  he  could  prove  that  the  vendee  had 
notice  of  his  right  before  payment  of  the 
purchase  money.  Calais  Steamboat  Co.  v. 
Scudder,  2  Black  372,  17  L.  Ed.  282. 

As  between  the  principal  and  agent 
themselves,  the  legal  title  of  the  latter 
could  not  avail  him,  except  as  a  lien  for 
his  services  and  money  advanced,  but  the 
rule  is  different  as  respects  a  third  per- 
son who  has  bought  in  good  faith  and  for 
a  valuable  consideration.  When  a  ques- 
tion arises  between  two  innocent  parties, 
which  of  them  shall  suffer  by  the  miscon- 
duct of  another,  the  loss  must  fall  upon 
him  who  has  enabled  the  wrojjig  to  be 
committed,  and  not  on  him  who  had  no 
means  of  knowing  that  it  was  a  wrong.  If 
the  equitable  owner  of  a  thing  has  per- 
mitted another  to  hold  the  legal  title  ac- 
companied with  the  usual  documentary 
evidence  of  it,  with  full  possession  and 
with  declarations  of  ownership  corre- 
sponding to  the  legal  title  he  cannot  set 
up  his  equity  against  a  bona  fide  pur- 
chaser, who  had  no  notice  of  it.  Secret 
instructions  from  the  equitable  to  the  le- 
gal owner,  which  produced  no  change  in 
the  apparent  relation  of  the  latter  to  the 
thing,  will  not  affect  the  right  of  the  pur- 
chaser. The  burden  of  proof  rests  upon 
the  equitable  owner  to  show  that  the  pur- 


chaser had  notice  of  his  rights  in  due  time. 
Calais  Steamboat  Co.  v.  Scudder,  2  Black 
372,  17  L  Ed.  282. 

60.  Pledge  of  principal's  property. — 
Warner  v.  Martin,  11  How.  209,  13  L.  Ed. 
667. 

61.  Recovery  of  goods  pledged  b]^ 
agent. — Warner  v.  Martin,  11  How.  209, 
13  L.  Ed.  667. 

It  is  no  excuse  that  the  pawnee  was 
wholly  ignorant  that  he  who  held  the 
goods  held  them  as  the  mere  agent,  un- 
less where  the  principal  has  held  forth  the 
agent  as  the  principal.  Warner  v.  Martin, 
11  How.  209,  13  L.  Ed.  667.  See  the  title 
TROVER  AND  CONVERSION. 

62.  Where  agent  has  lien  on  property. 
— Warner  v.  Martin,  11  How.  209,  13  L. 
Ed*.  667. 

63.  Liability  of  third  persons  to  agent. 
— See  ante,  "Liability  of  Third  Persons  to 
Principal,"   IX,   B,  3. 

64.  Contract  not  under  seaL — New  Jer- 
sey Steam  Nav.  Co.  v.  Merchants*  Bank^ 
6  How.  344,  12  L  Ed.  465. 

The  rule  is  well  established  that  a  con- 
signee may  sue  in  a  court  of  admiralty, 
either  in  his  own  name,  as  agent,  or  in  the 
name  of  his  principal,  as  he  thinks  best. 
McKinlay  v.  Morrish,  21  How.  343,  16  L. 
Ed.  100.  See  the  title  ADMIRALTY,  vol. 
1,  ^  119. 

"The  first  question  presented  by  the  bill 
of  exceptions  is,  whether  this  action  can 
be  maintained  in  the  name  of  Lundberg^ 
or  should  have  been  brought  in  the  name 
of  his  principals,  N.  M.  Hoglund's  Sons 
&  Co.  The  paper  upon  which  each  of  the 
contracts  in  suit  is  written  has  at  its  head, 
besides  the  name  of  that  firm,  the  name  of 
'Gustaf  Lundberg,  successor  to  Nils 
Mitander,'  followed  by  the  street  and 
number  of  his  office  in  Boston.  The  con- 
tract itself  begins  with  a  promise  by  him 
in  the  first  person  singular,  'I,  Gustaf 
Lundberg,  agent  for  N.  M.  Hoglund's 
Sons  &  Co.  of  Stockholm,  agree  to  sell;' 
the  description  added  to  his  name  in  this 
clause  is  the  only  mention  of  or  reference 
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der  seal,  only  the  agent  may  sue  upon  it,  in  a  court  of  law.®® 

5.  Deciw\rations  or  Admissions  of  Agent  as  Binding  Principal. — Sec 
the  titles  Declarations  and  Admissions,  vol.  5,  pp.  214,  222,  et  seq. ;  Doc- 
umentary Evidence,  vol.  S,  pp.  431,  460. 

6.  Notice  to  Agent  as  Notice  to  Principal — a.  General  Rule. — It  is  the 
general  rule  that  during  the  existence  of  an  agency,  the  knowledge  of  or  notice 
to  the  agent  with  regard  to  any  matter  affecting  or  coming  within  the  scope  of 
the  agency,  is  the  knowledge  of  or  notice  to  the  principal,  and  that  the  principal 
is  bound  by  such  knowledge  or  notice,^*^  and  the  fact  that  an  agent  commits  a 
fraud  cannot  alter  the  legal  effect  of  his  knowledge  in  regard  to  third  persons 
who  had  no  connection  whatever  with  him  in  relation  to  the  perpetration  of  the 
fraud,  and  no  knowledge  that  any  such  fraud  had  been  perpetrated.®®  When 
the  agency  has  terminated,  this  principle  is  of  course  no  longer  true.®^     The 


to  that  firm  in  the  contract;  his  promise 
is  not  expressed  to  be  made  by  them  as 
their  agent,  or  in  their  behalf;  and  the 
agreement  is  signed  by  him  with  his  own 
name  merely.  There  are  strong  authori- 
ties for  holding  that  a  contract  in  such 
form  as  this  is  the  personal  contract  of 
the  agent,  upon  which  he  may  sue,  as  well 
as  be  sued,  in  his  own  name,  at  common 
law.  *  *  ♦  In  Gadd  v.  Houghton,  1  Ex. 
D.  357,  the  contract  which  was  held  not 
to  bind  the  agent  personally  was  ex- 
pressed to  be  made  *on  account  of  the 
principals;'  and  in  Oelricks  z/.  Ford,  23 
How.  49,  16  L.  Ed.  534,  in  which  the  con- 
tract, which  was  held  to  bind  the  prin- 
cipal, more  nearly  resembled  that  before 
us  than  in  any  other  case  in  this  court, 
the  important  element  of  a  signature  of 
the  agent's  name,  without  addition,  was 
wanting."  Albany,  etc.,  Co.  v.  Lundberg, 
X21  U.  S.  451,  30  L.  Ed.  982. 

66.  Contract  not  under  seal. — Story  Ag., 

il60.      New   Jersey    Steam    Nav.    Co.'  v. 
erchants'  Bank,  6  How.  344,  12  L.  Ed. 
>465. 

67.  Notice  to  agent  as  notice  to  ^in- 
cipal — In  general. — The  Distilled  Spirits, 
11  Wall.  356,  20  L.  Ed.  167;  Hoover  v. 
Wise,  91  U.  S.  308,  23  L.  Ed.  392;  Duncan 
V,  Jaudon,  15  Wall.  165,  21  L.  Ed.  142; 
May  V,  LeCIaire,  11  Wall.  217,  20  L.  Ed. 
50;  Connecticut,  etc.,  Ins.  Co.  v,  Burn- 
stine,  131  U.  S.,  appx.  cliii,  24  L.  Ed.  706; 
Fidelity,  etc.,  Co.  v.  Courtney,  186  U.  S. 
342,  46  L.  Ed,  1193;  American  Surety  Co. 
V,  Pauly,  No.  1,  170  U.  S.  133,  42  L.  Ed. 
977;  Smith  v.  Ayer,  101  U.  S.  320,  25  L. 
Ed.  955;  Johnston  v.  Laflin,  103  U.  S.  800, 
26  L.  Ed.  532;  Stockwell  v.  United  States, 
13  Wall.  531,  20  L.  Ed.  491;  Mechanics' 
Bank  v.  Seton,  1  Pet.  299,  7  L.  Ed.  152; 
General  Interest  Ins.  Co.  v.  Ruggles,  12 
Wheat.  408,  6  L.  Ed.  674;  The  Hiram,  1 
Wheat.  440,  4  L.  Ed.  131;  Grace  v.  Ameri- 
can Cent.  Ins.  Co.,  109  U.  S.  278,  27  L.  Ed. 
932;  West  Philadelphia  Bank  v.  Dickson, 
95  U.  S.  180,  24  L.  Ed.  407;  Boering  v. 
Chesapeake  Beach  R.  Co.,  193  U.  S.  442, 
48  L.  Ed.  742;  Stanley  v.  Schwalby,  162 
U.  S.  255,  40  L.  Ed.  960;  Astor  v.  Wells, 
4  Wheat.  466,  4  L.  Ed.  616;  Railroad  Co. 
V,  Smith,  21  Wall.  255,  22  L.  Ed.  513;  Mc- 
Intire  v.  Pryor,  173  U.  S.  38,  52,  43  L.  Ed. 


606;  Armstrong  w.  Ashley,  204  U.  S.  272, 
51   L.   Ed.  482. 

This  rule  is  fully  stated  in  Story  on 
Agency,  §  140,  in  which  the  author  says 
that  "notice  of  facts  to  an  agent  is  con- 
structive notice  thereof  to  the  principal 
himself,  where  it  arises  from  or  is  at  the 
time  connected  with  the  subject  matter  of 
his  agency."  American  Surety  Co.  v. 
Pauly,  No.  1,  170  U.  S.  133,  42  L.  Ed.  977. 

If  the  rule  were  otherwise,  it  would 
cause  great  inconvenience,  and  notice 
would  be  avoided  in  every  case.  Mechan- 
ics' Bank  v.  Seton,  1  Pet.  299,  7  L.  Ed. 
152.  See,  generally,  the  title  NOTICE, 
vol.  8,  p.  928. 

68.  Agent's  fraud  does  not  alter  rule. — 
Armstrong  v.  Ashley,  204  U.  S.  272,  51  L. 
Ed.  482.  See  the  title  FRAUD  AND  DE- 
CEIT, vol.  6,  p.  394. 

69.  Principal  not  applicable  after  ter- 
mination of  agency. — General  Interest  Ins. 
Co.  V.  Ruggles,  12  Wheat.  408,  6  L.  Ed. 
674;  Grace  v.  American  Cept.  Ins.  Co.,  109 
U.  S.  278,  27  L.  Ed.  932.  See  post. 
"Termination   of  Agency,"  XII. 

Insurance  was  effected  on  a  vessel, 
after  there  had  been  an  absolute  destruc- 
tion of  the  vessel,  though  this  fact  was 
unknown  to  the  assured.  The  master 
omitted  to  communicate  information  to 
the  owner,  and  expressed  his  intention  not 
to  write  to  the  owner,  and  took  measures 
to  prevent  the  fact  of  the  lost  being 
known,  for  the  avowed  purpose  of  en- 
abling the  owner  to  effect  insurance,  in 
consequence  of  which,  information  of  the 
loss  had  not  reached  the  parties  at  the 
time  the  policy  was  underwritten.  It  was 
held  that  the  owner,  having  acted  in  good 
faith,  was  not  precluded  from  a  recovery 
upon  the  policy,  on  account  of  the  fraudu- 
lent misconduct  on  the  part  of  the  master, 
as  the  master  was  the  owner's  special 
agent  for  purposes  of  navigating  only, 
with  no  power  to  effect  insurance,  and,  as 
the  subject  of  the  agency  was  totally  de- 
stroyed, the  agency  terminated  and 
knowledge  of  the  agent  was  no  longer 
knowledge  of  the  principal.  General  In- 
terest Ins.  Co.  V,  Ruggles,  12  Wheat.  408, 
6  L.  Ed.  674.  See  the  titles  MARINE 
INSURANCE,  vol.  8,  p.  149;  MASTERS 
OF  VESSELS,  vol.  8,  p.  300. 
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rule  is  based  on  the  principle  of  law,  that  it  is  the  agent's  duty  to  communicate 
to  his  principal  the  knowledge  which  he  has  respecting  the  subject  matter  of  his 
agency,  and  the  presumption  that  he  will  perform  that  duty  J  ^  The  principle 
of  law  that  the  knowledge  of  an  agent  is  in  law  the  knowledge  of  his  principal, 
is  intended  for  the  protection  of  the  other  party  (actually  or  constructively)  to 
a  transaction  for  and  on  account  of  the  principal  had  with  such  agent  J  ^ 

b.  Time  of  Acquiring  Knowledge, — It  is  the  general  rule  that  the  existence 
of  knowledge  or  notice  in  the  agent  of  facts  connected  with  the  subject  matter 
of  the  agency,  acquired  while  acting  for  the  principal  and  within  the  scope  of 
his  authority,  is  notice  to  the  principalJ^  That  a  principal  is  bound  and  af- 
fected by  knowledge  or  notice  obtained  by  his  agent  in  negotiating  a  particular 
transaction,  is  everywhere  concededJ^  And  this  rule  has  been  held  to  apply  to 
knowledge  acquired  by  him  in  a  prior  transaction  and  present  to  his  mind  at  the 
time  he  is  acting  as  such  agent,  provided  it  be  of  such  a  character  as  he  may 
communicate  to  his  principal  without  breach  of  professional  confidence,*^*  no- 
tice or  knowledge  acquired  by  the  agent  after  the  termination  of  the  agency 
cannot,  of  course,  be  imputed  to  the  principalJ*^ 

c.  Principal  Not  Charged  with  Notice  of  Agenfs  Secret  or  Confidential  Iftr 
formation, — The  knowledge  of  the  agent,  in  order  to  bind  the  principal,  must 
be  of  such  a  character  as  he  may  communicate  to  his  principal  without  breach 
of  professional  confidence^® 


70.  Principle  on  which  rule  based. — 
The  Distilled  Spirits,  11  Wall.  356,  20  L. 
Ed.  167;  American  Surety  Co.  v.  Pauly, 
No.  1,  170  U.  S.  133,  42  L.  Ed.  977;  Stan- 
ley V,  Schwalby,  162  U.  S.  255,  40  L.  Ed. 
960;  General  Interest  Ins.  .Co.  v,  Ruggles, 
12  Wheat.  408,  6  L.  Ed.  674. 

"Upon  general  principles  of  public 
policy,  it  is  presumed  that  the  agent  has 
communicated  such  facts  to  the  principal; 
and  if  he  has  not,  still  the  principal  hav- 
ing entrusted  the  agent  with  the  particular 
business,  the  other  party  has  a  right  to 
deem  his  acts  and  knowledge  obligratory 
upon  the  principal;  otherwise,  the  neglect 
of  the  agent,  whether  designed  or  un- 
designed, might  operate  most  injuriously 
to  the  rights  and  interests  of  such  party." 
Story  on  Agency,  §  140.  American  Surety 
Co.  V,  Pauly,  No.  1,  170  U.  S.  133,  42  L. 
Ed.  977. 

71.  Rule  intended  to  protect  party  deal- 
ing with  agent. — Fidelity,  etc.,  Co.  v. 
Courtney,  186  U.  S.  342,  46  L.  Ed.  1193; 
The  Distilled  Spirits,  11  Wall.  356,  20  L. 
Ed.  167.  See,  also,  American  Surety  Co. 
V.  Pauly,  No.  1,  170  IJ.  S.  133,  156,  157,  42 
L.  Ed.  977. 

In  the  very  nature  of  things,  such  a 
principle  does  not  obtain  in  favor  of  a 
surety  who  has  bonded  one  officer  of  a 
corporation,  so  as  to  relieve  him  from  the 
obligations  of  his  bond,  by  imputing  to 
the  corporation  knowledge  acquired  by 
another  employee  subsequent  to  the  ex- 
ecution of  the  bond  (and  from  negligence 
or  wrongful  motives,  not  disclosed  to  the 
corporation),  of  a  wrong  committed  by 
the  official  whose  faithful  performance  of 
duty  was  guaranteed  by  the  bond.  As  the 
rule  of  imputation  to  the  principal  of  the 
knowledge  of  an  agent  does  not  apply  to 
such  a  case,  it  must  follow  that  it  can  only 
obtain  as  a  consequence  of  an  express  pro- 


vision of  the  contract  of  suretyship.  Fi- 
delity, etc.,  Co.  V,  Courtney,  186  U.  S.  342, 
46  L.  Ed.  1193.  See  the  titles  BANKS 
AND  BANKING,  vol.  3,  p.  1;  INDEM- 
NITY, vol.  6,  p.  902;  OFFICERS  AND 
AGENTS  OF  PRIVATE  CORPORA- 
TIONS, vol.  8,  p.  957;  SURETYSHIP. 

78.  Time  of  acquiring  knowledge — In 
generaL— The  Hiram,  1  Wheat.  440,  4  L. 
Ed.  131;  The  Distilled  Spirits,  11  Wall. 
356,  20  L.  Ed.  167;  Hoover  v.  Wise,  91  U. 
S.  308,  23  L.  Ed.  392;  General  Interest  Ins. 
Co.  V.  Ruggles,  12  Wheat.  408,  6  L.  Ed. 
674;  Armstrong  v.  Ashley,  204  U.  S.  272, 
61  L.  Ed.  482. 

73.  At  time  of  negotiating  particular 
transaction.— The  Distilled  Spirits,  11 
Wall.  356,  20  L.  Ed.  167;  Hoover  v.  Wise, 
91-  U.  S.  308,  23  L.  Ed.  392;  Johnston  v. 
Laflin,  103  U.  S.  800,  26  L.  Ed.  532;  Mc- 
Intire  v.  Pryor,  173  U.  S.  38,  52,  43  L.  Ed. 
606. 

A  purchaser  is  effected  with  notice  of 
prior  liens,  trusts,  or  frauds,  by  the 
Knowledge  of  his  agent  who  effects  the 
purchase  when  such  knowledge  or  notice 
is  obtained  by  the  agent  in  negotiating 
the  particular  transaction.  The  Distilled 
Spirits,  11  Wall.  356.  20  L.  Ed.  167. 

74.  Prior  to  particular  transactions. — 
The  Distilled  Spirits,  11  Wall.  356,  20  L. 
Ed.  167;  Hoover  v.  Wise,  91  U.  S.  308,  23 
L.  Ed.  392;  Mclntire  v.  Pryor,  173  U.  S.  38, 
52,  43  L.  Ed.  606. 

75.  Knowledge  acquired  after  termina- 
tion of  agency. — See  ante,  "General  Rule," 
IX,   B,  6,  a. 

76.  Agent's  secret  or  confidential  infor- 
mation.—The  Distilled  Spirits,  11  Wall. 
356,  20  L.  Ed.  167. 

When  it  is  not  the  agent's  duty  to  com- 
municate such  knowledge,  when  it  would 
be  unlawful  for  him  to  do  so,  as,  for  ex- 
ample, when  it  has  been  acquired  confi- 
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d.  Principal  on  Whom  Agent  Commits  Fraud  Not  Charged  with  Notice. — 
The  presumption  that  the  agent  informed  his  principal  of  that  which  his  duty 
and  the  interests  of  his  principal  required  him  to  communicate  does  not  arise 
where  the  agent  acts  or  makes  declarations  not  in  execution  of  any  duty  that  he 
owes  to  the  principal,  nor  within  any  authority  possessed  by  him,  but  to  sub- 
serve simply  his  own  personal  ends  or  to  commit  some  fraud  against  the  prin- 
cipal. In  such  cases  the  principal  is  not  bound  by  the  acts  or  declarations  of  the 
agent  unless  it  be  proved  that  he  had  at  the  time  actual  notice  of  them,  or  hav- 
ing received  notice  of  them,  failed  to  disavow  what  was  assumed  to  be  said 
and  done  in  his  behalf  J*^ 

e.  Notice  to  Subagent  as  Notice  to  Principal, — Where  an  agent  has  power  to 
employ  a  subagent,  notice  given  to  the  subagent  in  the  transaction  of  the  busi- 
ness, has  the  same  effect  as  if  received  by  the  principal^®  But  a  principal  is  not 
chargeable  with  the  knowledge  of  a  subagent  when  he  has  given  no  authority 
to  employ  him  J® 

f.  Notice  of  PartictUar  Matters — (1)  Notice  of  Prior  Liens,  Trusts  or 
Prauds, — ^A  purchaser  is  affected  with  notice  of  prior  liens,  trusts  or  frauds, 
by  the  knowledge  of  his  agent  who  effects  the  purchase  whether  the  knowledge 
be  acquired  by  the  agent  in  the  particular  transaction,  or  in  a  prior  transaction 
and  present  to  his  mind  at  the  time  he  is  acting  as  such  agent,  provided  it  be 
of  such  a  character  as  he  may  communicate  to  his  principal  without  breach  of 
professional  confidence.®^ 

(2)    Notice  of  Prior  Unrecorded  Conveyance, — A  purchaser  of  land  for  val- 


dentially  as  attorney  for  a  former  client 
in  a  prior  transaction,  the  reason  of  the 
rule  ceases,  and  in  such  a  case  an  agent 
would  not  be  expected  to  do  that  which 
would  involve  the  betrayal  of  professional 
confidence,  and  his  principal  ought  not  to 
be  bound  by  his  agent's  secret  and  confi- 
dential information.  This  often  happened 
in  the  case  of  large  estates  in  England, 
where  men  of  great  professional  eminence 
were  frequently  consulted.  They  thus  be- 
came possessed,  in  a  confidential  manner, 
of  secret  trusts  or  other  defects  of  title, 
which  they  could  not  honorably,  if  they 
could  legally,  communicate  to  subsequent 
clients.  The  Distilled  Spirits,  11  Wall. 
356,  20  L.  Ed.  167.  See,  generally,  the  title 
ATTORNEY  AND  CLIENT,  vol.  2,  p. 
703. 

77.  Principal  on  whom  agent  commits 
fraud. — ^American  Surety  Co.  v.  Pauly,  No. 
1,  170  U.  S.  133,  42  L.  Ed.  977. 

In  his  treatise  on  Equity  Jurisprudence, 
Pomeroy  says:  "It  is  now  settled  by  a 
series  of  decisions  possessing  the  highest 
authority  that  when  an  agent  or  attorney 
has,  in  the  course  of  his  employment,  been 
guilty  of  an  actual  frjiud  contrived  and 
carried  out  for  his  own  benefit,  by  which 
he  intended  to  defraud  and  did  defraud 
his  own  principal  or  client,  as  well  as  per- 
haps the  other  party,  and  the  very  per- 
petration of  such  fraud  involved  the  neces- 
sity of  his  concealing  the  facts  from  his 
own  client,  then  under  such  circumstances 
the  principal  is  not  charged  with  con- 
structive notice  of  facts  known  by  the 
attorney  and  thus  fraudulently  concealed." 
Vol.  2,  §  675.  American  Surety  Co.  v. 
Pauly,  No.  1,  170  U.  S.  133,  42  L.  Ed.  977. 
See,  generally,  the  title  FRAUD  AND 
DECEIT,  vol.  6,  p.  394. 


78.  Notice  to  subagent  as  notice  ta 
principaL— Story  on  Agent,  §§  452,  454; 
Hoover  v.  Wise,  91  U.  S.  308,  23  L.  Ed. 
392.  See  ante,  "Delegation  of  Authority 
by  Agent,"  VIII;  "Liability  of  Principal 
for  Acts  of  Subagent,"  IX,  B,  1,  d. 

79.  Hoover  v.  Wise,  91  U.  S.  308.  23  L. 
Ed.  392. 

An  account  or  money  demand  having 
been  delivered  by  its  owners  to  a  collec- 
tion agency  with  instructions  to  collect 
the  debt,  that  agency  transmitted  the 
claim  to  an  attorney,  who,  knowing  the  in- 
solvency of  the  debtor,  persuaded  him  to 
confess  judgment.  The  mone^  collected 
was  transmitted  to  the  collection  agency, 
but  never  reached  the  creditors.  Pro- 
ceedings in  bankruptcy  were  instituted 
against  the  debtor  within  four  months 
after  such  confession,  and  were  prosecuted 
to  a  decree.  Held,  that  as  the  attorney  was 
the  agent  of  the  collection  agency  which 
employed  him,  and  not  of  the  creditors,, 
his  knowledge  of  the  insolvency  of  the 
debtor  was  not  chargeable  to  them  in  such 
sense  as  to  render  them  liable  to  the  as- 
signee in  bankruptcy  for  the  money  col- 
lected on  the  judgment.  Quaere,  would 
they  have  been  so  Liable  had  the  money 
reached  their  hands?  Hoover  v.  Wise,  91 
U.  S.  308,  23  L.  Ed.  392.  See  the  title 
BANKRUPTCY,  vol.   2,   p.   792. 

80.  Prior  liens,  trusts  or  frauds. — The 
Distilled  Spirits,  11  Wall.  356,  20  L.  Ed.  167; 
Connecticut,  etc.,  Ins.  Co.  v.  Burnstine, 
131  U.  S.,  appx.  cliii,  24  L.  Ed.  706. 

Notice  of  a  prior  incumbrance  to  an 
accent  is  notice  to  the  principal.  Astor  z\ 
Wells,  4  Wheat.  466,  4  L.  Ed.  616. 

Trusts. — Notice  to  the  cashier  of  a  bank, 
or  of  bankers,  that  the  stock  pledged  is 
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uable  consideration  may  doubtless  be  affected  by  knowledge  which  an  attorney, 
solicitor  or  conveyancer,  employed  by  him  in  the  purchase,  acquires  or  has 
while  so  employed,  but  in  order  to  charge  a  purchaser  with  notice  of  a  prior 
unrecorded  conveyance,  he  or  his  agent  must  either  have  knowledge  of  the  con- 
veyance, or  at  least,  of  such  circumstances  as  would,  by  the  exercise  of  ordinary 
diligence  and  judgment,  lead  to  that  knowledge;  and  vague  rumor  or  sus- 
picion is  not  a  sufficient  foundation  upon  which  to  charge  a  purchaser  with 
knowledge  of  a  title  in  a  third  person.^^  Notice  of  a  sale  does  not  imply  knowl- 
edge of  an  outstanding  and  unrecorded  conveyance.®^ 

(3)  Knowledge  of  Agent  to  Procure  Insurance  Touching  Subject  Matter, — 
Where,  by  the  terms  of  an  insurance  contract,  the  person  obtaining  the  in- 
siu-ance  was  to  be  deemed  the  agent  of  the  insured  in  all  matters  immediately 
connected  with  the  procurement  of  the  policy,  representations  by  that  person 
in  procuring  the  policy  are  to  be  regarded  as  made  by  him  in  the  capacity  of 
agent  of  the  insured,  and  his  knowledge  or  information,  pending  negotiations 
for  insurance,  touching  the  subject  matter  of  the  contract,  is  to  be  deemed  the 
knowledge  or  information  of  the  insured,  but  when  the  contract  is  consum- 
mated by  the  delivery  of  the  policy,  he  ceases  to  be  the  agent  of  the  insured,  if 
his  employment  is  solely  to  procure  insurance,  and  notice  given  to  him  there- 
after if  the  termination  of  the  policy  is  not  notice  to,  and  is  not  binding  upon 
the  insured.®^ 

(4)  Knowledge  of  Conditions  upon  Which  License  Granted. — A  p)erson  can- 
not, through  the  intermediary  of  an  agent,  obtain  a  privilege — a  mere  license — 
and  then  plead  that  he  did  not  know  upon  what  conditions  it  was  granted.®^ 

(5)  Knowledge  of  Navigation  under  License  from  or  Trading  imth  Enemy. 
— Navigating  under  a  license  from  the  enemy  is  cause  of  confiscation,  and  is 
closely  connected  in  principle  with  the  offense  of  trading  with  the  enemy ;  in 
both  cases,  the  knowledge  of  the  agent  will  affect  the  principal,  although  he 
may,  in  reality,  be  ignorant  of  the  fact.®^ 


trust  stock,  is  notice  to  them.  Duncan  v. 
Jaudon,  15  Wall.  165,  21  L.  Ed.  142. 

Notice  to  the  board  of  directors  of  a 
bank,  when  stock  was  transferred  to  a 
person,  that  he  held  it  as  trustee  only,  was 
notice  to  the  bank;  and  no  subsequent 
change  of  directors  could  require  a  new 
notice  of  this  fact.  So  that,  if  the  bank 
had  sustained  any  injury,  by  reason  of  a 
subsequent  board  not  knowing  that  such 
person  held  the  stock  in  trust,  it  would 
result  from  the  negligence  of  nts  own 
agents,  and  could  not  be  visited  upon  the 
complainants.  Mechanics*  Bank  v.  Seton, 
1  Pet.  299,  7  L.  Ed.  152.  See,  generally,  the 
title  BANKS  AND  BANKING,  vol.  3,  p. 
1;  TRUSTS  AND  TRUSTEES. 

Fraud. — Notice  of  fraud  to  an  agent  is 
notice  to  the  principal.  Mclntire  v.  Pryor, 
173  U.  S.  38,  52,  43  L.   Ed.  606. 

The  knowledge  of  counsel  in  a  particular 
transaction  is  notice  to  his  client.  And 
though  the  client  may  not  actively  par- 
ticipate in  accomplishing  a  fraud,  yet  if 
he  be  looking  on  at  what  is  done  by  an- 
other who  is  his  confidential  agent  and 
professional  adviser  generally,  and  has 
been  his  agent  and  adviser  in  regard  to  a 
particular  matter  now  called  in  question 
as  fraudulently  accomplished,  and  if,  when 
all  is  accomplished,  the  client  take  and 
profit  by  the  fruits  of  all  that  has  been 
done,  he  will  be  taken  as  affected  with 
knowledge     possessed     by  .  such     agent. 


May  V.  Le  Claire,  11  Wall.  217,  20  L.  Ed. 
50.  See,  generally,  the  title  ATTORNEY 
AND  CLIENT,  vol.  2,  p.  703. 

Notice  to  the  agent  is  notice  to  the 
principal,  and  a  mortgagee,  with  notice  of 
the  fraudulent  discharge  of  a  prior  mort- 
gage, is  not  a  bona  fide  purchaser.  Con- 
necticut, etc.,  Ins.  Co.  v.  Burnstine,  131 
U.  S.,  appx.  cliii,  24  L.  Ed.  706.  See,  gen- 
erally, the  titles  FRAUD  AND  DECEIT, 
vol.  6,  p.  394;  MORTGAGES  AND 
DEEDS  OF  TRUST,  vol.  8,  p.  452. 

81.  Notice  of  prior  unrecorded  convey- 
ance.—Stanley  V.  Schwalby,  162  U.  S.  255, 
276,  40  L.  Ed.  960,  citing  The  Distilled 
Spirits,  11  Wall.  356,  367,  20  L.  Ed.  167; 
Wilson  V.  Wall,  6  Wall.  83,  18  L.  Ed.  727. 
See  the  titles  DEEDS,  vol.  5,  p.  245;  RE- 
CORDING ACTS. 

88.  Notice  of  sale. — Stanley  v.  Schwalby^ 
162  U.  S.  255,  276,  40  L.  Ed.  960;  Mills  v. 
Smith,  8  Wall.  27,  19  L.   Ed.  346. 

83.  Knowledge  of  agent  to  procure  in- 
surance touching  subject  matter. — Grace 
V.  American  Cent.  Ins.  Co.,  109  U.  S.  278, 
27  L.  Ed.  932.  See  the  title  INSUR- 
ANCE, vol.  7,  p.  66. 

84.  Knowledge  of  conditions  upon  which 
license  granted. — Boering  v.  Chesapeake 
Beach  R.  Co.,  193  U.  S.  442,  48  L.  Ed.  742. 
See  the  title  LICENSES,  vol.  7,  p.  869. 

85.  Knowledge  of  navigation  under  li- 
cense from  or  trading  with  enemy. — ^The 
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(6)  Knowledge  of  Defect  in  Construction  of  Pier. — Where  a  pier  of  a  bridge 
was  built  under  the  supervision  of  an  agent  of  the  contractors  for  the  bridge, 
and  in  accordance  with  his  directions,  he  is  held  to  have  knowledge  of  any  de- 
fect in  the  pier,  and  his  knowledge  in  this  particular  is  the  knowledge  of  the 
contractors.®^ 

X.   Criminal  Liability  for  Acts  of  Agent. 

For  a  fraud  committed  by  a  partner  or  an  agent,  the  principal  is  not  liable 
criminally®'^  Whether  a  principal  can  be  criminally  prosecuted  for  a  libel  pub- 
lished by  his  agent  without  his  participation,  is  a  question  on  which  the  author- 
ities are  not  agreed.®® 

XI.  Batiflcation  of  Unauthorized  Acts  of  Agent. 

A.  In  Oeneral. — Where  an  agent  exceeds  his  authority,  the  principal  is 
not  bound  unless  he  ratifies.®®  tjpon  being  informed,  he  must  exercise  his 
election.     His  acceptance  or  rejection  determines  his  rights  and  obligations.**^ 

B.  Who  May  Batify. — A  corporation,  like  an  individual,  may  ratify  the 
acts  of  its  agent  done  in  excess  of  authority.®^ 

0.  What  Acts  May  Be  Batified. — A  question  of  ratification  can  only  arise 
where  acts  are  done  by  an  agent  for  his  principal  without  authority.  Such  acts 
may  be  ratified  and  confirmed  by  the  principal.®^  gu^-  where  an  act  is  done  by 
the  agent  for  himself  and  not  the  principal,  there  is  no  question  of  ratification.®* 


Hiram,  1  Wheat.  440,  4  L.  Ed.  131.  See 
the  title  WAR. 

86.  Knowledge  of  defect  in  construction 
of  pier. — Railroad  Co.  v.  Smith,  21  Wall. 
255,  22  L.  Ed.  513. 

87.  Criminal  liability  of  principal  for 
acts  of  agent — Fraud. — Story  on  Agency, 
§§  452,  454;  Hoover  v.  Wise,  91  U.  S.  308, 
311,  23  h.  Ed.  392.  See,  generally,  the 
title  PARTNERSHIP,  ante,  p.  73. 

88.  Libel. — Lake  Shore,  etc.,  R.  Co.  v. 
Prentice,  147  U.   S.  101,  37  L.   Ed.  97. 

Where  it  has  been  held  that  a  prin.cipal 
can  be  so  prosecuted,  it  is  admitted  to  be 
an  anomaly  in  the  criminal  law.  Lake 
Shore,  etc.,  R.  Co.  v.  Prentice,  147  U.  S. 
101,  111,  37  L.  Ed.  97.  See,  generally,  the 
title  LIBEL  AND  SLANDER,  vol.  7,  p. 
857. 

89.  Ratification — In  general — ^The  Sally 
Magee,  3  Wall.  451,  18  L.  Ed.  197;  Hatch 
V.  Coddington,  95  U.  S.  48,  57,  24  L.  Ed. 
339.  See  ante,  "Where  Agent  Exceeds 
Authority,"  IX,  B,  1,  b,  (4);  post,  "Effect 
of  Ratification,"  XI,  E. 

90.  Necessity  of   election The    Sally 

Magee,  3  Wall.  451,  18  L.  Ed.  197;  Hatch 
V.  Coddington,  95  U.  S.  48,  57,  24  L.  Ed. 
339. 

Where  agents  bought  coffee  at  a  price 
exceeding  the  limit  prescribed  by  the 
principals,  and  the  latter,  upon  learning 
the  fact — no  matter  when  that  was,  or 
what  the  circumstances — repudiated  the 
purchase,  the  title  of  the  agents  there- 
upon became  absolute,  and  none  passed 
to  the  principals  for  whom  the  purchase 
was  made.  The  Sally  Magee,  3  Wall.  451, 
18  L.   Ed.  197. 

91.  Who  may  ratify. — Supervisors  v. 
Schenck,  5  Wall.  772.  18  L.  Ed.  556;  Rail- 
way Co.  V.  Allerton,  18  Wall.  233,  21  L. 
Ed.  902.     See,  generally,  the  titles  COR- 


PORATIONS, vol.  4,  p.  621;-  OFFICERS 
AND  AGENTS  OF  PRIVATE  CORPO- 
RATIONS, vol.  8,  p.  957. 

Unauthorized  acts  of  directors  in  in- 
creasing the  capital  stock  of  a  corporation 
may  perhaps  be  made  effective  by  the 
subsequent  ratification  of  the  stockhold- 
ers. Railway  Co.  v.  Allerton,  18  Wall. 
233,  21  L.  Ed.  902.  See.  generally,  the  title 
STOCK  AND  STOCKHOLDERS. 

92.  Acts  done  for  principal  without  au- 
thority.— National  Bank  v.  Insurance  Co.," 
103  U.  S.  783,  26  L.  Ed.  459;  Clarke  v. 
Van  Riemsdyk,  9  Cranch  153,  3  L.  Ed.  688; 
Clews  V.  Jamieson,  182  U.  S.  461,  45-  L. 
Ed.    1183. 

Under  the  act  of  June  7th,  1862,  "for  the 
collection  of  the  direct  tax  in  insurrection- 
ary district,  etc.,"  it  was  held  that  the 
payment  of  the  tax  which  the  act  re- 
quires to  be  made  by  the  owner,  need 
not,  necessarily,  be  made  by  him  in  per- 
son. It  is  enough  if  it  be  made  by  any 
person  for  him  on  the  ground  that  an  act 
done  by  one  for  the  benefit  of  another  is 
valid  if  ratified,  either  expressly  or  by 
implication,  and  that  such  ratification  will 
be  presumed  in  furtherance  of  justice. 
Bennett  v.  Hunter,  9  WaU.  326,  19  L.  Ed. 
672;  Tacey  v.  Irwin,  18  Wall.  549,  21  L. 
Ed.   786. 

93.  Act  done  by  agent  for  himself. — 
National  Bank  v.  Insurance  Co.,  103  U. 
S.  783,  26  L.  Ed.  459. 

A  borrowing  by  an  insurance  agent  to 
enable  him  to  remit  to  his  company  the 
proceeds  of  his  business  is  prima  facie  the 
borrowing  of  the  agent  himself  rather 
than  the  company,  and  will  be  so  treated 
unless  the  contrary  is  shown.  Any  other 
rule  would  be  dangerous  in  the  extreme. 
National  Bank  v.  Insurance  Co.,  103  U. 
S.  783,  26  L.  Ed.  459. 
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A  ratification  being,  in  its  effect  upon  the  act  of  an  agent,  equivalent  to  the 
possession  by  him  of  a  previous  authority,  and  operating  upon  the  act  ratified 
in  the  same  manner  as  though  the  authority  of  the  agent  to  do  the  act  existed 
originally,®*  can  only  be  made  when  the  party  ratifying  possessed  the  power  to 
perform  the  act  ratified,  not  merely  at  the  time  the  act  was  done,  but  also  at  the 
time  the  ratification  was  made.®^  Ratification  is  inoperative  if  the  contract 
ratified  was  illegal,  immoral,  or  against  public  policy.®^  As  a  general  rule  a  rat- 
ification of  a  grantor's  unauthorized  delivery  of  a  deed  can  be  made  by  the 
grantee,  but  such  ratification  cannot  relate  back  so  as  to  cut  out  a  mortgage  for 
value  executed  and  registered  before  the  ratification  was  made.®''  Although  an 
agent  has  no  express  authority  to  draw  a  bill  of  exchange,  yet  the  principal 
may  ratify  and  confirm  the  agent's  acts  in  drawing  such  bill,  so  as  to  bind  him, 
as  if  such  authority  had  been  originally  given®® 

D.  What  Constitutes  Batification — 1.  Definition. — ^To  ratify  is  to  give 
validity  to  the  act  of  another.®®  Ratification  is  the  adoption,  by  a  principal,  as 
his  own,  of  an  act  done  by  his  agent  without  authority,^  and  is  equivalent  to  the 
possession  by  the  agent  of  a  previous  authority.^ 

2.  Elements — a.  Knowledge  of  Facts  by  Principal. — A  ratification  of  the 
unauthorized  acts  of  an  agent,  in  order  to  be  effectual  and  binding  upon  the 
principal,  must  be  made  with  a. full  knowledge  of  all  the  material  facts  upon 
which  the  unauthorized  action  was  taken.^  If  the  material  facts  be  either  sup- 
pressed or  unknown,  the  ratification  is  treated  as  invalid,  because  founded  on 


94.  Ratification  equivalent  to  previous 
authority. — See  post,  "Effect  of  Ratifica- 
tion," XI,  E. 

95.  Act  which  principal  has  power  to 
perform. — Marsh  v,  Fulton  County,  10 
Wall.  676,  19  L.  Ed.  1040;  Supervisors  v, 
Schenck,  5  Wall.  772,  18  L.  Ed.  556;  Cook 
V.  TuUis,  18  Wall.  332,  21  L.  Ed.  933; 
Norton  v.  Shelby  County,  118  U.  S.  425, 
451,  30  L.  Ed.  178;  Western  Nat.  Bank  v, 
Armstrong,  152  U.  S.  346,  352,  38  L.  Ed. 
470. 

The  ratification  is  the  first  proceeding 
by  which  the  principal  ratifying  becomes 
a  party  to  the  transaction,  and  he  cannot 
acquire  or  confer  the  rights  resulting 
from  that  transaction  unless  in  a  position 
to  enter  directly  upon  a  similar  transac- 
tion himself.  Thus,  if  an  individual  pre- 
tending to  be  the  agent  of  another  should 
enter  into  a  contract  for  the  sale  of  land 
of  his  assumed  principal,  it  would  be  im- 
possible for  the  latter  to  ratify  the  con- 
tract if,  between  its  date  and  the  at- 
tempted ratification,  he  had  himself  dis- 
posed of  the  property.  Cook  v.  Tullis, 
18  Walk  332,  21  L.  Ed.  933.  See  post, 
"Exception  to  Rule,"  VIII,  E,  2. 

Where  the  supervisors  of  a  county 
possessed  no  authority  to  make  a  sub- 
scription or  issue  bonds  to  a  railroad 
company,  in  the  first  instance,  without  the 
previous  sanction  of  the  qualified  voters 
of  the  county,  they  cannot  ratify  a  sub- 
scription by  the  county  already  made 
without  such  authorization.  Marsh  v.  Ful- 
ton County.  10  Wall.  676,  19  L.  Ed.  1040. 
See,  also,  Norton  v.  Shelby  County,  118 
U.  S.  425,  30  L.  Ed.  178.  See,  generally, 
the  title  MUNICIPAL,  COUNTY, 
STATE  AND  FEDERAL  AID,  vol.  8, 
p.  618. 


96.  Transaction  illegal,  immoral,  etc.^ — 
Supervisors  v.  Schenck,  5  Wall  772,  18  L. 
Ed.    556. 

A  transaction  originally  unlawful — such 
as  a  person's  unlawful  trading  in  behalf 
of  another  with  an  enemy^-cannot  be 
made  lawful  by  any  ratification.  United 
States  V.  Grossmayer,  9  Wall.  72,  19  L. 
Ed.  627.  See,  generally,  the  titles  IL- 
LEGAL CONTRACTS,  vol.  6.  p.  737; 
WAR. 

97.  Delivery  of  deed. — Parmelee  v, 
Simpson,  5  WalL  81,  18  L.  Ed.  542.  See, 
generally,  the  titles  DEEDS,  vol.  5,  p. 
245;  MORTGAGES  AND  DEEDS  OF 
TRUST,  vol.  8,  p.  452;  RECORDING 
ACTS. 

98.  Drawing  of  bill  of  exchange. — 
Clarke  v.  Van  Riemsdyk,  9  Cranch  153, 
3  L.  Ed.  688.  See,  generally,  the  title 
BILLS,  NOTES  AND  CHECKS,  vol.  3, 
p.  257. 

99.  Definition — Giving  validity  to  act  of 
another. — Norton  v.  Shelby  County,  118 
U.   S.  425,  451,  30  L.  Ed.  178. 

1.  Adoption  of  unauthorized  acts. — Na- 
tional Bank  v.  Insurance  Co.,  103  U.  S. 
783,  26  L.  Ed.  459;  Insurance  Co.  v.  Mc- 
Cain, 96  U.  S.  84,  24  L.  Ed.  653;  Creswell 
V.  Lanahan,  101  U.-  S.  347.  25  L.  Ed.  853. 

2.  Equivalent  to  previous  authority. — 
See  post,  "Effect  of  Ratification,"  XI,  E. 

3.  Knowledge  of  facts  by  prindpaL— 
General  rule. — Story  on  Agency,  9th  Ed., 
§  239,  notes  1  and  2;  Owings  v.  Hull,  9 
Pet.  607,  9  L.  Ed.  246;  Bennecke  v.  Insur- 
ance Co.,  105  U.  S.  355,  26  L.  Ed.  990; 
Bloomfield  v.  Charter  Oak  Bank,  121  U. 
S.  121,  30  L.  Ed.  923;  Drakely  v.  Gregg,  8 
Wall.  242,  19  L.  Ed.  409;  Clews  v.  Jamie- 
son,  182  U.  S.  461,  45  L.  Ed.  1183;  Law  v. 
Cross,  1  Black  533,  17  L.  Ed.  185;  Super- 
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mistake  or  fraud.*  Knowledge  of  the  facts,  being  an  essential  element  of  rat- 
ification, this  knowledge  must  be  shown,^  *or  such  facts  proved  that  its  existence 
is  a  necessary  inference  from  them.® 

b.  Consideration, — No  new  or  additional  consideration  is  required  to  support 
a  ratification,  in  order  to  bind  the  principal,  because  in  adopting  a  contract  the 
principal  accepts  with  it  the  original  consideration  on  which  it  was  founded,  as 
a  sufficient  consideration  for  his  adoption  of  it."' 

c.  Acts  Capable  of  Being  Ratified, — See  ante,  "What  Acts  May  Be  Ratified," 
XI,  C. 

3.  Express  Ratification. — The  unauthorized  acts  of  an  agent  may  be  rat- 
ified by  the  express  adoption  or  consent  thereto  by  the  principal.® 

4.  Implied  Ratification — a.  In  General, — Ratification  of  the  acts  of  an 
agent  done  in  excess  of  authority,  may,  in  many  cases,  be  inferred  from  ac- 
quiescence in  those  acts  by  the  principal.  Such  ratification  may  be  shown  by  the 
acts  and  conduct  of  the  principal  inconsistent  with  any  other  hypothesis  than 
that  he  approved  and  intended  to  adopt  what  had  been  done  in  his  name,®  and 


visors  V.  Schenck.  5  Wall.  772,  18  L.  Ed. 
556;  United  States  v.  Beebe,  180  U.  S.  343, 
354,  45  h.  Ed.  563;  Robb  v.  Vos,  155  U.  S. 
13,  39  U  Ed.  52;  The  Sally  Magee,  3  Wall. 
451,  18  L.  Ed.  197;  Western  Nat.  Bank  v. 
Armstrong,  152  U.  S.  346,  352,  38  L.  Ed. 
470;  Pittsburgh,  etc.,  R.  Co.  v.  Keokuk, 
etc.,  Bridge  Co.,  131  U.  S.  371,  381,  33  L. 
Ed.  157;  Union  Pac.  R.  Co.  v.  Chicago, 
etc.,  R.  Co.,  163  U.  S.  564,  596,  41  L.  Ed. 
265. 

Ignorance,  mistake,  or  misapprehension 
of  any  of  the  essential  circumstances  re- 
lating to  the  particular  transaction  al- 
leged to  have  been  ratified,  will  absolve 
the  principal  from  all  liability  by  reason 
of  any  supposed  adoption  of  or  assent  to 
the  previously  unauthorized  acts  of  the 
agent.  Owings  v.  Hull,  9  Pet.  607,  9  L. 
Ed.  246;  Bennecke  v.  Insurance  Co.,  105 
U.  S.  355,  26  L.  Ed.  990. 

The  rule  is  as  true  in  the  case  of  the 
government  as  in  that  of  an  individual. 
Knowledge  is  necessary  in  any  event. 
Story  on  Agency,  9th  Ed.,  §  239,  notes  1 
and  2.  If  there  be  want  of  it,  though  such 
want  arises  from  the  neglect  of  the  prin- 
cipal, no  ratification  can  be  based  upon 
any  act  of  his.  United  States  v.  Beebe,  180 
U.  S.  343,  354,  45  L.  Ed.  563.  See  ante, 
"Liability  of  Principal  to  Third  Persons," 
IX,  B,  1. 

4.  Reason  for  rule* — Owings  v.  Hull,  9 
Pet.  607,  9  L.  Ed.  246;  Bennecke  v.  In- 
surance Co.,  105  U.  S.  355,  26  L.  Ed.  990. 

5.  Proof  of  knowledge — United  States 
V.  Beebe,  180  U.  S.  343,  354,  45  L.  Ed.  563. 

e.  Inference  from  facts  proved. — United 
States  V.  Beebe,  180  U.  S.  343,  354,  45  L. 
Ed.  563;  Bell  v.  Cunningham,  3  Pet.  69,  7 
L.   Ed.   606. 

7.  Consideration. — Drakely  v,  Gregg,  8 
Wall.  242,  19  L.  Ed.  409.  See,  generally, 
the  title  CONTRACTS,  vol.  4,  p.  552. 

8.  Express  ratification. — Supervisors  v. 
Schenck,  5  Wall.  772,  18  L.  Ed.  556;  Han- 
sen V.  Boyd,  161  U.  S.  397,  40  L.  Ed.  746; 
Tacey  v.  Irwin,  18  Wall.  549,  21  L.  Ed. 
786;  Bennett  v.  Hunter,  9  Wall.  326,  19  L. 


Ed.  672;    Hatch  v.  Coddington,  95  U.   S. 
48,  57,  24  L.  Ed.  339. 

The  language  of  the  principal  in  letters 
to  his  agent,  after  an  unauthorized  dis- 
charge of  a  judgment  by  the  latter,  held  to 
amount  to  a  ratification.     Erwin  v.  Blake, 

8  Pet.  18,  26,  27,  8  L.  Ed.  852. 

A  resolution  of  a  corporation,  referring 
to  an  unauthorized  contract  entered  into 
by  its  president,  which  speaks  of  the  con- 
tract as  made,  not  merely  purposed,  and 
asserts  an  impossibility  to  comply  with 
its  terms,  not  of  an  impossibility  to  en- 
ter into  the  engagement,  and  authorizes 
its  agent  to  procure  a  surrender  of  the 
contract  upon  such  terms  as  might  be 
agreed  upon,  amounts  to  a  ratification  and 
a  recognition  of  the  contract  as  a  binding 
obligation.  Hatch  v,  Coddington,  95  U. 
S.  48,  57,  24  L.  Ed.  339. 

9.  Implied  ratification — In  general. — 
Supervisors  v.  Schenck,  5  Wall.  772,  18  L. 
Ed.  556;  Bronson  v.  Chappell,  12  Wall. 
681,  20  L.  Ed.  436;  Hansen  v.  Boyd,  161 
U.  S.  397,  40  L.  Ed.  746;  Bell  v.  Cunning- 
ham, 3  Pet.  69,  7  L.  Ed.  606;  The  Mayor 
V,  Ray,  19  Wall.  468,  22  L.  Ed.  164;  Bissell 
V.  JeflFersonville,  24  How.  287,  300,  16  L. 
Ed.  664;  Clews  v.  Jamieson,  182  U.  S.  461, 
45  L.  Ed.  1183;  Gold-Mining  Co.  v.  Na- 
tional Bank,  96  U.  S.  640,  24  L.  Ed.  648; 
Law  V.  Cross,  1  Black  533,  17  L.  Ed.  185; 
Insurance  Co.  v.  McCain,  96  U.  S.  84,  24 
L.  Ed.  653:  Creswell  v.  Lanahan,  101  U. 
S.  347,  25  L.  Ed.  853;  Wright  v.  Ellison,  1 
Wall.  16,  17  L.  Ed.  555;  Feild  v.  Farring- 
ton,  10  Wall.  141,  144,  19  L.  Ed.  923;  In- 
dianapolis Rolling  Mills  v,  St.  Louis,  etc.. 
Railroad,  120  U.  S.  256,  30  L.  Ed.  639; 
Fitzgerald,  etc.,  Const.  Co.  v.  Fitzgerald, 
137  U.  S.  98,  34  L.  Ed.  608;  Robb  v.  Vos, 
155  U.  S.  13,  39  L.  Ed.  52;  Smith  v.  Morse, 

9  Wall.  76,  19  L.  Ed.  597;  Tacey  v.  Irwin, 
18  Wall.  549,  21  L.  Ed.  786:  Bennett  v. 
Hunter,  9  Wall.  326,  19  L.  Ed.  672;  Union 
Pac.  R.  Co.  V.  Chicago,  etc.,  R.  Co.,  163  U. 
S.  564,  596.  41  L.  Ed.  265;  Erwin  v.  Blake, 
8  Pet.  18,  26,  8  L.  Ed.  852;  Pittsburg,  etc., 
R.  Co.  V.  Keokuk,  etc..  Bridge  Co.,  131 
U.  S.  371,  381,  33  L.  Ed.   157. 


Digitized  by 


Google 


PRINCIPAL  AND  AGENT. 


699 


will  be  presumed  in  furtherance  of  justice.^^     The  principle  as  to  implied  rat- 
ification of  the  acts  of  an  agent  is  as  applicable  to  corporations  as  to  individuals.^^ 

b.  Acceptafice  or  Retention  of  Benefits  of  Agenfs  Act. — It  is  a  general  rule, 
applicable  to  all  persons  and  corporations,  that  whoever,  knowing  the  facts  of 
the  case,  accepts  and  retains  the  benefits  of  the  acts  of  an  agent  on  his  account, 
cannot  repudiate  such  acts.^* 

c.  Failure  to  Repiutiate  Agenfs  Act — (1)  General  Rule. — A  principal  must 
disavow  an  unauthorized  act  of  his  agent  after  the  fact  has  come  to  his  knowl- 
edge, or  he  will  be  deemed  to  have  ratified  it  by  acquiescence.  Silence  of  the 
principal,  after  receiving  a  statement  of  the  agent  as  to  his  acts,  is  equivalent 
to  an  adoption  of  the  acts  of  the  agent,  and  closes  the  mouth  of  the  principal 
ever  afterwards,^^  and  especially  will  a  ratification  be  implied  from  the  prin- 


10.  Presumption  in  furtherance  of  jus- 
tice.—Tacey  V.  Irwin,  18  Wall^  549,  21  L. 
Ed.  786;  Bennett  v.  Hunter,  9  Wall.  326, 
19  L.   Ed.  672. 

11.  Principle  applicable  to  corporations 
as  well  as  individuals. — Supervisors  v. 
Schenck,  5  Wall.  772,  18  L.  Ed.  556;  Union 
Pac.  R.  Co.  V,  Chicago,  etc.,  R.  Co.,  163 
U.  S.  564,  41  t,.  Ed.  265.  See  the  titles 
CORPORATIONS,  vol.  4,  p.  621;  OF- 
FICERS AND  AGENTS  OF  PRIVATE 
CORPORATIONS,  vol.  8,  p.  957. 

Where  the  officers  of  the  corporation 
openly  exercise  powers  affecting  the  in- 
terests of  third  persons,  which  pre- 
supposes a  delegated*  authority  for  the 
purpose,  and  other  corporate  acts  subse- 
quently performed  show  that  the  corpora- 
tion must  have  contemplated  the  legal 
existence  of  such  authority,  the  acts  of  such 
officers  will  be  deemed  rightful,  and  the 
delegated  authority  will  be  presumed.  Su- 
pervisors V.  Schenck,  5  Wall.  772,  18  L. 
Ed.  556. 

Where  shares  in  a  railroad  company 
were  received  by  the  officers  of  a  county 
in  exchange  for  their  bonds,  and  were 
never  returned,  and  the  proper  officers  of 
the  county  voted  for  directors  at  two  elec- 
tions, and  the  supervisors  paid  two  annual 
installments  of  interest,  the  supreme  court 
•of  Illinois  held  that  those  acts,  unex- 
plained, were  as  satisfactory  evidence  of 
a  design  to  ratify  the  issue  of  the  bonds 
as  if  it  had  been  done  by  an  order  of  the 
supervisors.  Supervisors  v.  Schenck,  5 
Wall.  772,  18  h.  Ed.  556.  See,  generally, 
the  title  COUNTIES,  vol.  4,  p.  825. 

12.  Acceptance  or  retention  of  benefits 
of  agenfs  act. — Sedwick  on  Statutory  and 
Constitutional  Law,  90;  The  Mayor  v.  Ray, 
19  Wall.  468,  22  L.  Ed.  164;  Bissell  v.  Jei- 
fersonville,  24  How.  287,  300,  16  L.  Ed. 
664.  See  post,  "Failure  to  Repudiate 
Agent's  Act,"  XI,  D.  4,  c. 

Where  a  principal  knowing  the  facts  of 
the  case,  retains  and  uses  money  received 
by  an  agent  for  his  account,  he  cannot 
repudiate  the  contract  on  which  it  is  re- 
ceived. The  Mayor  v.  Ray,  19  Wall.  468, 
22  L.  Ed.  164;  Bissell  v.  Jeffersonville,  24 
How.  287,  300,  16  L.  Ed.  664. 

In  an  action  for  the  price  of  goods 
which  the  purchaser  by  his  own  agents  ex- 


amined and  selected,  and  which  he  him- 
self afterwards  received  and  kept  without 
objection,  it  is  no  defense  that  the  price 
as  agreed  on  was  above  that  of  the 
market;  there  having  been  neither  fraud, 
misrepresentation,  nor  warranty  in  the 
case.  Miller  v.  Tiffany,  1  Wall.  298,  17  L. 
Ed.  540. 

13^  Failure  to  repudiate  agent's  act-^ 
General  rule. — Clews  v.  Jamieson,  182  U. 
S.  461,  45  h-  Ed.  1183;  Gold-Mining  Co.  v. 
National  Bank,  96  U.  S.  640,  24  L.  Ed. 
648;  Law  V.  Cross,  1  Black  533,  17  L.  Ed. 
185;  Insurance  Co.  v.  McCain,  96  U.  S.  84, 
24  L,.  Ed.  653;  Creswell  v.  Lanahan,  101 
U.  S.  347,  25  L.  Ed.  853;  Wright  v,  Elli- 
son, 1  Wall.  16,  17  L.  Ed.  555;  Feild  v. 
Farrington,  10  Wall.  141,  19  L.  Ed.  923; 
Hepburn  v.  Dunlop,  1  Wheat.  179,  4  L. 
Ed.  65;  Union  Pac.  R.  Co.  v.  Chicago,  etc., 
R.  Co.,  163  U.  S.  564,  596,  41  L.  Ed.  265; 
Galigher  v.  Jones,  129  U.  S.  193,  32  L.  Ed. 
658. 

When  an  agent  exceeds  his  authority, 
the  principal  is  not  bound  unless  he  rati- 
fies. Upon  being  informed,  he  must  ex- 
ercise his  election.  Whatever  may  be  the 
motives  of  his  decision,  the  result  is  the 
same.  His  acceptance  or  rejection  de- 
termines his  rights  and  obligations.  The 
Sally  Magee,  3  Wall.  451,  18  L.  Ed.  197. 
See,  also,  Law  v.  Cross,  1  Black  533,  17 
L.  Ed.  185. 

Mr.  Livermore,  in  his  Treatise  on 
Agency,  vol.  1,  p.  50,  says  that  "when  the 
relation  of  principal  and  agent  does  in 
fact  exist,  although  in  the  particular 
transaction  the  agent  has  exceeded  his  au- 
thority, an  intention  to  ratify  will  always 
be  presumed  from  the  silence  of  the  prin- 
cipal who  has  received  a  letter  informing 
him  what  has  been  done  on  his  account." 
Feild  V.  Farrington,  10  Wall.  141,  19  L. 
Ed.  923. 

Application  of  rule. — The  receipt,  with- 
out objection,  by  an  insurance  company 
of  a  statement  from  a  person  who  had 
been  acting  as  its  agent,  that  the  premium 
to  him,  and  its  failure  then  to  notify  the 
for  the  renewal  of  a  policy  had  been  paid 
assured  that  the  powers  of  the  agent  had 
terminated,  is  equivalent  to  an  adoption 
of  the  act  of  the  agent,  and  estops  the 
company,  when  sued  on  the  policy,  from 
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cipal's  silence  and  inaction  when  the  unauthorized  acts  of  the  agent  are  bene- 
ficial to  him  and  he  receives  and  retains  such  benefits  without  objection.^*  But 
a  mere  retention  by  the  principal  of  a  report  that  an  unauthorized  act  had  been 
done  on  his  account  is  entirely  consistent  with  the  hypothesis  that  he  did  not 
approve  and  did  not  intend  to  adopt  what  he  had  previously  declined  to 
authorize.  1** 

(2)  Time  of  Repudiating  Agenfs  Act — In  Order  to  escape  the  presumption 
of  ratification  a  principal  must  disaffirm  the  unauthorized  act  of  his  agent, 
promptly,  and  within  a  reasonable  time  after  the  fact  has  come  to  his  knowledge.^* 


denying  his   authority.     Insurance   Co.  v. 
McCain,  96  U.  S.  84,  24  L.  Ed.  653. 

A  sheriff  sold  land  under  an  execution 
against  the  representatives  of  the  de- 
ceased owner,  the  heirs  having  a  right  to 
redeem  in  one  year.  The  agent  of  the 
purchaser,  within  the  year,  assigned  the 
certificate  of  sale  to  one  of  the  heirs,  who 
was  acting  for  the  rest,  and  who  gave  his 
note  for  the  amount,  but  did  not  pay  it  at 
maturity.  The  transaction,  though  it  was 
not  approved,  was  not  disaffirmed  by  the 
purchaser  within  ^he  period  allowed,  for 
redemption.  Held,  that  a  person  who 
bought  the  title  of  the  original  purchaser 
several  years  afterwards,  when  the  land 
had  greatly  risen  in  value,  could  not  re- 
cover it  as  against  the  heirs  or  their  vend- 
ees. Laflin  v.  Herrington,  1  Black  326, 
17  L.  Ed.  45.  See,  generally,  the  titles 
EXECUTORS  AND  ADMINISTRA- 
TORS, vol.  6,  p.  119;  SHERIFFS',  CON- 
STABLES' AND  marshals;  sales. 

A  power  of  attorney  was  given  em- 
powering the  attorney  to  sue  for,  and  to 
compound  and  agree  for,  all  debts  due  to 
the  principal,  and,  in  general,  to  do  all 
other  lawful  acts  needful  for  those  pur- 
poses, as  fully  as  the  principal  could  do. 
Under  this  authority,  the  attorney  en- 
tered into  an  agreement  to  receive  land  in 
discharge  of  a  debt  due  to  his  principal, 
which  agreement  was  communicated  in 
due  time  to  the  principal.  Held,  that  the 
principal's  acquiescence  for  many  years 
in  the  agreement  without  any  act  of  dis- 
affirmance, amounted  to  a  ratification. 
Hepburn  v.  Dunlop,  1  Wheat.  179,  190,  4 
L.  Ed.  65. 

14.  Retention  of  benefits  of  unauthorized 
acts.— Wright  v.  Ellison,  1  Wall.  16,  17 
L.  Ed.  555;  Indianapolis  Rolling  Mill  v. 
St.  Louis,  etc.,  Railroad,  120  U.  S.  256,  30 
L.  Ed.  639;  Gold-Mining  Co.  v.  National 
Bank,  96  U.  S.  640,  24  L.  Ed.  648;  Pitts- 
burgh, etc.,  R.  Co.  V.  Keokuk,  etc.,  Bridge 
Co.,  131  U.  S.  371,  381,  33  L.  Ed.  157; 
Fidelity,  etc.,  Co.  v.  Courtney.  186  U.  S. 
342,  350,  46  L.  Ed.  1193;  Erwin  v.  Blake, 
6  Pet.  18,  26,  27,  8  L.  Ed.  852.  See  ante. 
"Acceptance  or  Retention  of  Benefits  of 
Agent's  Act."  XI,  D,  4,  b. 

The  rule  is  said  to  be  a  "stringent  one 
upon  the  principal  in  such  cases,  where, 
with  full  knowledge  of  the  acts  of  the 
agent,  he  receives  a  benefit  from  them, 
and  fails  to  repudiate  the  acts."  A  prin- 
cipal cannot,  by  holding  his  peace,  and  ap- 


parent acquiescence,  have  the  benefit  of 
the  contract  if  it  should  afterwards  turn 
out  to  be  profitable,  and  retain  a  right  to 
repudiate  if  otherwise.  Law  v.  Cross,  1 
Black  633,  539,  17  L.  Ed.  185;  Clews  v. 
Jamieson,  182  U.  S.  461,  483,  45  L.  Ed. 
1183. 

If  a  principal,  after  a  knowledge  that 
his  orders  have  been  violated  by  his  agent* 
receive  merchandise  purchased  for  him, 
contrary  to  orders,  and  sell  the  same,  with- 
out signifying  any  intention  of  disavowing 
the  acts  of  the  agent,  an  inference  in 
favor  of  the  ratification  of  the  acts  of  the 
agent  may  fairly  be  drawn  by  the  jury; 
but  if  the  merchandise  were  received  by 
the  principals  under  a  just  confidence  that 
his  orders  to  his  agent  had  been  faithfully 
executed,  such  an  inference  would  be,  in 
a  high  degree,  unreasonable.  Bell  v.  Cun- 
ningham, 3  Pet.  69,  7  L.  Ed.  606. 

To  sell  and  convey. — Where  a  party  hav- 
ing an  inchoate  title  to  land  gave  a  power 
to  "sell  and  convey"  it,  declaring,  how- 
ever, in  the  power,  subsequently,  that  the 
attorney  was  authorized  "to  sell  and  con- 
vey such  interest  as  I  have  and  such  title 
as  I  may  have,  and  no  other  or  better 
title,"  and  that  he  would  not  hold  himself 
"personally  liable  or  responsible"  for  the 
acts  of  his  attorney  in  conveying  the  land, 
"beyond  quitclaiming  whatever  title  I 
have,"  and  the  party  afterwards  acquired 
complete  title,  and  the  attorney  conveyed 
by  quitclaim  for  full  consideration,  which 
consideration  passed  to  the  principal; 
held,  that  the  grantor  could  not,  six  years 
afterwards,  disavow  the  act  of  his  attorney 
and  convey  the  land  to  another  person. 
Smith  V.  Sheeley,  12  Wall.  358,  20  L.  Ed. 
430. 

15.  Mere  retention  of  report  of  unau- 
thorized act. — Hansen  v.  Boyd,  161  U.  S. 
397.  410,  40  L.  Ed.  746. 

The  mere  silence  of  the  principal  under 
such  circumstances  is  certainly  not  neces- 
sarily indicative  of  an  intention  to  adopt 
the  unauthorized  act  of  his  agent,  and  is, 
therefore,  insufficient  of  itself  to  warrant 
an  instruction  that  it  constituted  in  law 
an  adoption  of  such  act.  The  question 
whether  the  evidence  establishes  ratifica- 
tion should  be  submitted  to  the  jury.  Han- 
sen V.  Boyd.  161  U.  S.  397,  410.  411,  40  L. 
Ed.  746, 

16.  Time  of  repudiating  agent's  act — 
General  rule. — Clews  v,  Jamieson,  182  U. 
S.  461,  45   L.   Ed.  1183;  Gold-Mining  Co. 


Digitized  by 


Google 


PRINCIPAL  AND  AGENT. 


701 


d.  Action  on  Contract  by  Principal, — The  bringing  of  a  suit  by  a  principal 
upon  the  contract  of  his  agent  which  was  unauthorized  at  the  time  and  in  ex- 
cess of  the  authority  conferred  upon  the  agent,  is  a  ratification  of  the  unauthor- 
ized act,  and  it  is  no  answer  to  die  ratification  that  prior  to  its  taking  place  the 
principal  is  not  bound,  and  hence  there  is  no  right  on  the  part  of  tiie  other 
party  to  enforce  as  against  him  the  unauthorized  act  of  his  agent. ^^ 

5.  Partiai,  Ratification. — ^A  principal  cannot  ratify  a  transaction  of  his 
agent  in  part,  and  repudiate  it  as  to  the  rest.^®  If  he  ratifies  that  which  favors 
him,  he  ratifies  the  whole.  ^® 

6.  Province  oip  Court  and  Jury. — The  question  whether  the  evidence  es- 
tablished a  ratification,  i.  e.,  whether  or  not  there  has  been  such  acquiescence  on 
the  part  of  the  principal,  as  to  amount  to  a  ratification  of  an  unauthorized  act 


V.  National  Bank,  06  U.  S.  640,  24  L.  £d. 
648;  Law  v.  Cross,  1  Black  533,  17  L.  Ed. 
185;  Feild  v.  Farringlon,  10  Wall.  141,  19 
L.  Ed.  023;  Indianapolis  Rolling  Mill  v. 
St.  Louis,  etc.,  Railroad,  120  U.  S.  256,  30 
L.  Ed.  639;  Fitzgerald,  etc..  Const.  Co.  v. 
Fitzgerald,  137  U.  S.  98,  34  L.  Ed.  608; 
Creswell  v.  Lanahan,  101  U.  S.  347,  25  L. 
Ed.  853;  Pittsburgh,  etc.,  R.  Co.  v.  Keokuk, 
etc..  Bridge  Co.,  131  U.  S.  371,  381,  33  L. 
Ed.  157:  Galigher  v,  Jones,  129  U.  S.  193, 
32  L.  Ed.  658.  See,  also,  Twin-Lick  Oil 
Co.  V,  Marbury,  91  U.  S.  587,  592,  23  L. 
Ed.  328. 

Applications  of  rule. — ^Where  an  agent, 
without  authority,  borrows  moneys  in  the 
name  of  his  principal,  and  the  latter,  when 
they  have  been  applied  to  his  use  and  pay- 
ment is  demanded  of  him,  fails,  withm  a 
reasonable  time  thereafter,  to  disavow  the 
act  of  his  agent,  the  jury  is  authorized  to 
consider  the  principal  as  assenting  to 
what  was  done  in  his  name.  Gold-Mining 
Co.  V.  National  Bank,  96  U.  S.  640,  24  L. 
Ed.  648.  See,  also,  Indianapolis  Rolling 
Mill  V.  St.  Louis,  etc.,  Railroad,  120  U.  S. 
256,  260,  30  L.  Ed.  639;  Pittsburgh,  etc., 
R.  Co.  V.  Keokuk,  etc..  Bridge  Co.,  131  U. 
S.   371,  381,  33  L.   Ed.   157. 

In  Story  on  Agency,  §  259,  it  is  said 
that,  "In  the  ordinary  course  of  business 
between  merchants  and  their  correspond- 
ents, it  is  understood  to  be  the  duty  of 
one  party  receiving  a  letter  from  the 
other  to  answer  the  same  within  a  reason- 
able time,  and  if  he  does  not,  it  is  pre- 
sumed he  admits  the  propriety  of  the  acts 
of  his  correspondent,  and  confirms  and 
adopts  them."  Feild  v.  Farrington,  10 
Wall.  141,  19  L.  Ed.  923. 

Disaffirmance  six  months  after  knowl- 
edge of  transaction  held  to  be  too  late  to 
rebut  presumption  of  ratification.  Indian- 
apolis Rolling  Mill  v.  St.  Louis,  etc.,  Rail- 
road, 120  U.  S.  256,  30  L.   Ed.  639. 

That  the  power  of  a  collecting  agent 
by  the  general  law  is  limited  to  receiving 
for  the  debt  of  his  principal  that  which 
the  law  declares  to  be  a  legal  tender,  or 
which  is  by  common  consent  considered 
and  treated  as  money,  and  passes  as  such 
at  par,  is  established  by  all  the  authori- 
ties. The  only  condition  they  impose 
upon  the  principal,  if  anything  else  is  re- 
ceived by  his  agent,  is  that  he  shall  in- 


form the  debtor  that  he  refuses  to  sanc- 
tion the  unauthorized  transaction  within 
a  reasonable  period  after  it  is  brought  to 
his  knowledge.  Ward  v.  Smith,  7  Wall. 
447,  452,  19  L.  Ed.  297.  See  the  title 
PAYMENT,  ante,  p.  319. 

17.  Action  on  contract  by  principal. — 
The  principles  set  out  in  the  text  arc 
well  known,  and  may  be  found  laid  down 
in  the  following  text-books:  Story  on 
Agency,  9th  Ed.,  §  90,  note  7;  §§  248,  251, 
251a,  and  note;  §§  258,  259;  Livermore  on 
Agency,  p.  44;  Dunlap's  Paley  on  Agency, 
4th  Am.  Ed.,  margmal  page  324,  note. 
Clews  V,  Jamieson,  182  U.  S.  461,  45  L. 
Ed.  1183;  Robb  v.  Vos,  155  U.  S.  13,  39 
L.  Ed.  52;  Smith  v.  Morse,  9  Wall.  76, 
19  L.  Ed.  597.  See,  also,  Fleckner  v. 
United  States  Bank,  8  Wheat.  338,  363,  6 
L.  Ed.  631;  Law  v.  Cross,  1  Black  533, 
539,  17  L.  Ed.  185. 

The  rule  is  that  any  decisive  act  by  a 
party,  with  knowledge  of  his  rights  and 
of  the  facts,  determines  his  election  in  the 
case  of  inconsistent  remedies,  and  that 
one  of  the  most  unequivocal  methods  of 
showing  ratification  of  an  agent's  act  is 
the  bringing  of  an  action  based  upon  such 
an  act.  Robb  v,  Vos,  155  U.  S.  13,  39  L. 
Ed.  52.  See  the  title  ELECTION  OF 
REMEDIES,  vol.  5,  p.  719. 

Where  an  agreement  providing  for  the 
settlement  of  certain  claims,  and  the  sub- 
mission of  other  claims  to  arbitration  is 
signed  by  an  agent  for  his  principal  in 
the  name  of  the  latter,  and  the  latter 
accepts  th^  settlement  and  brings  an  ac- 
tion upon  the  covenant  contained  in  the 
submission,  he  thereby  adopts  and  ratifies 
the  acts  of  the  agent.  Smith  v.  Morse,  9 
Wall.  76,  19  L.  Ed.  597. 

la.  Partial  ratification. — Story's  Agency, 
§  250;  Curtis  v.  Innerarity,  6  How.  146,  12 
L.  Ed.  380. 

19.  Ratification  of  beneficial  portion  rati- 
fies whole-— Gaines  v.  Miller,  111  U.  S. 
395,  28  L.  Ed.  466. 

If  a  transaction  was  beyond  the  power 
of  the  agent,  and  the  principal  intends  to 
repudiate  it,  he  is  bound  to  repudiate  it 
in  toto.  He  cannot  accept  that  which  is 
beneficial,  and  avoid  that  which  is  burden- 
some. Rader  v.  Maddox,  150  U.  S.  128, 
131,  37  L.  Ed.  1025. 
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of  an  agent,  is  generally  a  question  to  be  left  to  the  jury.^o 

E.  Effect  of  Batification — 1.  Generai,  Rule. — All  the  elements  of  a  rat- 
ification by  a  principal  of  an  unauthorized  act  of  his  agent,  who  in  fact  is  as- 
suming to  act  in  his  behalf,  being  present,^!  the  general  rule  is  that  such  ratifi- 
cation operates  upon  the  act  ratified  precisely  as  though  authority  to  do  the 
ax:t  had  been  previously  given.  When  the  act  is  so  ratified  it  is  as  binding  upon 
the  principal  as  if  he  had  given  an  original  authority  to  that  effect  and  a  rat- 
ification relates  back  to  the  time  of  the  act  which  is  ratified.  A  subsequent 
ratification  is  equivalent  to  a  prior  order.22     Questions  of  ratification  most  fre- 


20.  Province  of  court  and  jury. — L,aw  v. 
Cross,  1  Black  533,  17  L.  Ed.  185;  Gold- 
Mining  Co.  V.  National  Bank,  96  U.  S. 
640,  24  U  Ed.  648;  Bell  v.  Cunningham, 
3  Pet.  69,  7  t,.  Ed.  606;  Hansen  v.  Boyd, 
161  U.  S.  397,  411,  40  L.   Ed.  746. 

Where  a  principal,  after  knowledge  that 
his  orders  had  been  violated  by  his  agent, 
receives  merchandise  purchased  for  him, 
contrary  to  orders,  and  sells  the  same, 
without  signifying  any  intention  of  dis- 
avowing the  acts  of  the  agent,  it  is  for 
the  jury  to  determine  whether  such  re- 
ceipt and  sale  of  the  merchandise  by  the 
principal  amounts  to  a  ratification  of  the 
unauthorized  acts  of  the  agent.  Bell  v. 
Cunningham,  3  Pet.  69,  7  L.  Ed.  606. 

The  supreme  court  reversed  a  judg- 
ment, and  ordered  a  venire  de  novo  in  a 
case  where,  in  its  opinion,  the  evidence  be- 
low tended  to  prove  a  ratification  and 
adoption  by  one  person  of  a  contract 
made  by  another,  which  ratification  and 
adoption  the  defendant  maintained  that 
the  evidence  did  prove,  or  at  least,  tended 
to  prove.  The  federal  supreme  court, 
however,  in  the  reversal,  carefully  avoided 
the  expression  of  any  opinion  as  to 
whether  the  evidence,  which  it  said  tended 
to  prove  such  ratification  and  adoption, 
did,  or  did  not  actually  prove  it.  Drakely 
V.  Gregg,  8  Wall.  242,  19  L.  Ed.  409. 

21.  Elements  of  ratification. — See  ante, 
"What  Acts  May  Be  Ratified,'*  XI,  C; 
"Elements,"  XI,  D,  2. 

22.  Effect  of  ratification — General  rule. 
—Cook  V.  Tullis,  18  Wall.  332,  21  L.  Ed. 
933;  Boyle  v,  Zacharie,  6  Pet.  635,  8  L. 
Ed.  527;  Clews  v.  Jamieson,  182  U.  S- 
461,  45  L.  Ed.  1183;  Clarke  v.  Van  Riems- 
dyk,  9  Cranch  153,  3  L.  Ed.  688;  Marsh  v. 
Fulton  County,  10  Wall.  676,  19  L.  Ed. 
1040;  Drakely  v.  Gregg,  8  Wall.  242,  19  L. 
Ed.  409;  United  States  v.  City  Bank,  21 
How.  356,  16  L.  Ed.  130;  Pickering  v. 
Lomax,  145  U.  S.  310,  36  L.  Ed.  716; 
Clark  V.  Reeder,  158  U.  S.  505,  39  L.  Ed. 
1079;  Bronson  v.  Chappell,  12  Wall.  681, 
20  L.  Ed.  436;  Eureka  Co.  v.  Bailey  Co.,  11 
WaU.  488,  20  L.  Ed.  209;  Supervisors  v. 
Schenck,  5  Wall.  772,  18  L.  Ed.  556;  Veazie 
V.  Williams,  8  How.  134,  157,  12  L-  Ed. 
1018;  Jones  v.  Guaranty,  etc.,  Co.,  101  U. 
S.  622,  25  L.  Ed.  1030;  Tacey  v.  Irwin,  18 
Wall.  549,  21  L.  Ed.  786;  Bennett  v. 
Hunter.  9  Wall.  326,  19  L.  Ed.  672;  Norton 
V.  Shelby  County,  118  U.  S.  425,  451,  30 
L.  Ed.  178;  Western  Nat.  Bank  v.  Arm- 
strong, 152  U.  S.  346,  352,  38  L.  Ed.  470;  In- 


surance Co.  V,  Davis,  95  U.  S.  425,  24  Lr.  Ed, 
453.  See  ante,  "Liability  of  Principal  to 
Third  Persons,"  IX,  B,  1;  "Effect  of  War/' 
XII,  A,  4. 

When  a  person  enters  into  a  contract 
assuming  to  act  for  another,  and  the  latter 
assents  to  the  agency  by  approving  and 
taking  the  benefit  of  the  contract,  he  will 
be  bound  by  any  conduct  on  the  assumed 
agent's  part  which  might  entitle  the  other 
party  to  the  contract  to  a  rescission. 
Clark  V.  Reeder,  158  U.  S.  505,  523,  39  L. 
Ed.  1079. 

The  defendant  in  an  action  in  the  cir- 
cuit court  had,  with  others,  received  the 
proceeds  of  a  joint  and  several  promis- 
sory note  discounted  for  them  at  the  Bank 
of  the  Metropolis,  and  this  note  was  after- 
wards renewed  by  their  attorney,  under 
a  power  of  attorney  authorizing  him  to 
give  a  joint  note;  but  he  gave  a  joint  and 
several  note,  the  proceeds  of  which  the 
attorney  received,  and  appropriated  to  pay 
the  note  already  discounted  at  the  bank; 
the  interest  of  the  sum  borrowed  was  paid 
out  of  the  money  of  the  parties  to  the 
note.  Held,  that  although  the  power  of 
attorney  may  not  have  been  executed  in 
exact  conformity  to  its  terms,  and  may 
not  have  authorized  the  giving  of  a  joint 
and  several  note  (a  question  the  court  did 
not  decide),  yet  the  receipt  of  the  pro- 
ceeds of  the  note  by  the  attorney,  and  the 
appropriation  thereof  to  the  payment  of 
the  former  note,  was  sufficient  evidence 
to  sustain  the  money  counts  in  the  dec- 
laration. Moore  v.  Bank,  13  Pet.  302,  10 
L.  Ed.  172. 

Agent  of  corporation.— A  contract  in 
writing  may  be  binding  on  a  corporation 
though  a  private  seal  of  one  of  its  officers 
was  used  instead  of  the  corporate  seal, 
and  though  no  record  may  be  found  au- 
thorizing the  officer  to  make  the  contract, 
if  other  evidence  proves  that  he  had  such 
authority,  or  that  the  company  ratified 
his  act  afterwards.  Eureka  Co.  v.  Bailey 
Co.,  11  Wall.  488,  20  L.  Ed.  209. 

A  corporation  can  act  only  by  its  agents. 
Where  there  is  a  technical  defect  touch- 
ing the  execution  of  a  mortgage,  it  is 
cured  by  acquiescence  and  ratification  by 
the  mortgagor.  Jones  v.  Guaranty,  etc., 
Co.,  101  U.  S.  622.  25  L.  Ed.  1030.  See, 
generally,  the  titles  CORPORATIONS. 
vol.  4.  p.  621;  OFFICERS  AND  AGENTS 
OF  PRIVATE  CORPORATIONS,  vol. 
8,   p.  957. 

Drawing  bill  of  exchange. — Although  an 
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quently  arise  in  respect  to  the  acts  or  omissions  of  agents,  but  the  general  rule 
is  the  same  in  all  cases  where  the  act  done  was  one  which  it  was  competent  for 
the  party  attempting  to  be  charged  to  do.23  Where  a  principal  ratifies  and  takes 
the  benefit  of  the  fraudulent  act  of  his  agent,  he  is  liable  to  the  person  wronged 
thereby,  however  innocent  himself  of  any  intent  to  defraud.^* 

2.  Exception  to  Rui<E. — ^The  ratification  operates  upon  the  act  ratified  pre- 
cisely as  though  authority  to  do  the  act  had  been  previously  given,  except  where 
the  rights  of  third  parties  have  intervened  between  the  act  and  the  ratification. 
The  retroactive  efficacy  of  the  ratification  is  subject  to  this  qualification.  The 
intervening  rights  of  third  persons  cannot  be  defeated  by  the  ratification.^^ 

XII.  Termination  of  Agency. 

A.  Modes  of  Terminating  Agency — 1.  Death  of  Principai. — a.  In  Gen- 
eral,— ^The  powers  of  an  agent  cease  on  the  death  of  his  principal,  the  prin- 
cipal's death  operating  as  a  revocation  of  the  agent's  authority  to  act  for  him  or 


agent  has  no  express  authority  to  draw 
a  bill  of  exchange,  yet  where  the  trans- 
actions and  acts  of  his  principals  show 
a  full  ratification  and  confirmation  of  his 
acts  in  drawing  such  bill,  the  principals 
will  be  bound  in  like  manner  as  if  they 
had  been  given  original,  authority.  Clarke 
V.  Van  Riemsdyk,  9  Cranch  153,  3  L.  Ed. 
688. 

Ratifying  deed  of  settlement. — Where  an 
agent  ratifies  a  deed  of  settlement  on  be- 
half of  his  principal,  the  subsequent 
action  of  the  principal  in  asserting  a  right 
in  severalty  to  property,  which  he  could 
only  do  upon  his  approval  of  such  ratifi- 
cation by  his  agent,  will  estop  him  from 
denying  or  repudiating  the  ratification. 
Stark  V.  Starr,  94  U.  S.  477,  24  L.  Ed.  276. 

23.  Supervisors  v.  Schenck,  5  Wall.  772, 
18  L.  Ed.  556. 

When  the  principal,  Upon  a  full  knowl- 
edge of  all  the  circumstances  of  the  case, 
deliberately  ratifies  the  acts,  doings,  or 
omissions  of  his  agent,  he  will  be  bound 
thereby  as  fully,  to  all  intents  and  pur- 
poses, as  if  he  had  originally  given  him 
direct  authority  in  the  premises,  to  the  ex- 
tent which  such  acts,  doings,  or  omissions 
reach.  Supervisors  v,  Schenck,  5  Wall. 
772,  18  L.  Ed.  556. 

24.  Ratification  of  agent's  fraudulent 
act. — Veazie  v.  Williams,  8  How.  134, 
12  L.  Ed.  1018. 

Where  an  agent  in  conducting  a  sale  for 
his  principal  commits  a  fraud  upon  the 
purchaser  by  puffing  or  by-bidding,  and 
the  principal  ratifies  the  sale  and  receives 
the  benefits  of  it,  he  is  answerable  civil- 
iter  to  the  purchaser  for  the  fraudulent 
acts  of  his  agent,  and  should  either  re- 
store the  consideration  and  take  back  the 
property,  or  indemnify  the  purchaser  to 
the  extent  of  his  suffering.  Veazie  v. 
Williams,  8  How.  134,  157,  12  L.  Ed. 
1018.  See  ante,  "Torts,"  IX,  B,  1.  c.  See, 
generally,  the  titles  AUCTIONS  AND 
AUCTIONEERS,  vol.  2,  p.  743;  FRAUD 
AND  DECEIT,  vol.  6,  p.  394. 

26.  Exception  to  rule.— Cook  v.  Tullis, 
18  Wall.  332,  338,  21  L.  Ed.  933;  Pick- 
ering V.  Lomax,  145  U.  S.  310,  36  L.  Ed. 


716;  Parmelee  v,  Simpson,  5  Wall.  81,  18 
L.  Ed.  542.  See,  also,  Fleckner  v.  United 
States  Bank,  8  Wheat.  338,  363,  5  L.  Ed. 
631. 

It  is  essential  that  the  principal  should 
be  able  not  merely  to  do  the  act  ratified 
at  the  time  the  act  was  done,  but  also  at 
the  time  the  ratification  was  made.  The 
ratification  is  the  first  proceeding  by 
which  he  becomes  a  party  to  the  trans- 
action, and  he  cannot  acquire  or  confer 
the  rights  resulting  from  that  transaction 
unless  in  a  position  to  enter  directly  upon 
a  similar  transaction  himself.  Thus,  if 
an  individual  pretending  to  be  the  agent  of 
another  should  enter  into  a  contract  for 
the  sale  of  land  of  his  assumed  principal, 
it  would  be  impossible  for  the  latter  to 
ratify  the  contract  if,  between  its  date  and 
the  attempted  ratification,  he  had  himself 
disposed  of  the  property.  He  could  not 
defeat  the  intermediate  sale  made  by  him- 
self, and  impart  validity  to  the  sale  made 
by  the  pretended  agent,  for  his  power 
over  the  property  or  to  contract  for  its 
sale  would  be  gone.  On  the  same  princi- 
ple liens  by  attachment  or  judgment  upon 
the  property  of  a  debtor  are  not  affected 
by  his  subsequent  ratification  of  a  pre- 
vious unauthorized  transfer  of  the  prop- 
erty. Cook  V.  Tullis,  18  Wall.  332,  21 
L.  Ed.  933.  See  ante,  "What  Acts  May 
Be  Ratified,"  XI,  C. 

An  agent,  with  whom  his  principal  had 
deposited  certain  government  bonds,  used 
some  of  them  without  the  permission  of 
the  owner,  substituting  in  their  place  a 
note  and  mortgage.  The  principal,  upon 
hearing  of  the  transaction,  promptly  rati- 
fied it,  but  prior  to  such  ratification  and 
subsequent  to  the  substitution  of  the  note 
and  mortgage,  the  agent  became  insol- 
vent. Held,  that  the  rights  of  the  trustees 
in  bankruptcy,  though  relating  back  to  a 
date  prior  to  the  ratification,  did  not  touch 
the  transaction  in  question  or  prevent 
the  ratification  from  having  complete  re- 
troactive efficacy,  there  being  no  pretense 
that  the  property  substituted  was  less 
valuable  than  that  taken,  or  that  the  es- 
tate  of   the   bankrupt  was   less   available 
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his  estate.^*    An  act  of  agency  done,  subsequent  to  the  decease  of  the  principal, 
is  void  though  his  death  be  unknown  to  the  agent.^*^ 

b.  Effect  of  Death  of  Person  Giving  Power  of  Attorney^^ — (1)  General 
Rule. — The  general  rule  is  that  a  letter  of  attorney  is  revoked  by  the  death  of 
the  party  who  makes  it.^*  This  is  true  though  the  power  be  irrevocable  during 
the  life  of  the  party.^^  Where  several  persons  execute  a  power  of  attorney, 
it  would  seem  that  the  death  of  some  of  the  parties  revokes  the  power  as  to 
all.81  The  general  rule  that  a  power  of  attorney,  though  irrevocable  by  the 
party,  during  his  life,  is  extinguished  by  his  death,  is  not  affected  by  the  cir- 
cumstance that  testamentary  powers  are  executed  after  the  death  of  the  tes- 
tator.«2 


to  his  creditors.  Cook  v.  Tullis,  18  Wall, 
332,  21  L.  Ed.  933.  *See,  generally,  the 
titks  BANKRUPTCY,  vol.  2,  p.  792;  IN- 
SOLVENCY, vol.  7,  p.  1. 

86.  Death  of  principal. — Long  v.  Thayer, 
150  U.  S.  520,  37  L.  Ed.  1167;  Gait  v, 
Galloway,  4  Pet.  332,  344,  7  L.  Ed.  876. 
See  post,  "Express  Revocation  of  Au- 
thority," XIT,  A,  2. 

Payments  made  to  the  agent  would  not 
be  sufficient  to  dischaf-ge  a  third  person's 
obligation  to  the  principal's  estate,  even  if 
such  payments  were  made  by  him  in  ac- 
tual Ignorance  of  the  principal's  death. 
Long  V.  Thayer,  150  U.  S.  520,  37  L.  Ed. 
1167. 

The  death  of  one  partner  or  joint  owner 
operates,  in  the  case  of  a  partnership,  to 
dissolve  the  partnership,  and  in  the  case 
of  a  joint  tenancy  to  sever  the  joint  in- 
terest; and  the  authority  of  an  agent  ap- 
pointed by  a  firm  or  joint  owners  there- 
upon ceases,  where  such  authority  is  not 
coupled  with  an  interest.  Long  v.  Thayer, 
150.  U.  S.  520,  37  L.  Ed.  1167.  See  post, 
"Exception  to  Rule,"  XII,  A,  1,  b,  (2); 
"In  General,"  XII,  A,  2,  a.  See  the  titles 
JOINT  TENANTS  AND  TENANTS  IN 
COMMON,  vol.  7,  p.  533;  PARTNER- 
SHIP, ante,  p.  73. 

d7.  Where  agent  ignorant  of  principal's 
dcath.--Galt  v.  Galloway,  4  Pet.  332,  7  L. 
Ed.  876;  Long  v.  Thayer,  150  U.  S.  520,  37 
L.  Ed.   1167. 

28.  See,  generally,  the  title  POWERS, 
ante,  p.  588. 

29.  Death  of  person  giving  power  of  at- 
torney—General rule.— Hunt  v.  Rous- 
manier,  8  Wheat.  174,  5  L.  Ed.  589;  Han- 
rick  V.  Patrick,  119  U.  S.  156,  30  L.  Ed. 
396. 

"The  legal  reason  of  the  rule  is  a  plain 
one.  It  seems  founded  on  the  presump- 
tion that  the  substitute  acts  by  virtue  of 
the  authority  of  his  principal,  existing  at 
the  time  the  act  is  performed,  and  on  the 
manner  in  which  he  must  execute  his  au- 
thority, as  stated  in  Combes'  Case,  9  Co. 
766.  In  that  case,  it  is  resolved  that  'when 
any  one  has  authority,  as  attorney,  to  do 
any  act,  he  ought  to  do  it  in  his  name  who 
gave  the  authority.'  The  reason  of  this 
resolution  is  obvious.  The  title  can  regu- 
larly pass  out  of  the  person  in  whom  it  is 
vested,  only  by  a  conveyance  in  his  own 
name;  and  this  cannot  be  executed  by  an- 


other for  him,  when  it  could  not,  in  law, 
be  executed  by  himself.  A  conveyance  in 
the  name  of  a  person,  who  was  dead  at  the 
time,  would  be  a  manifest  absurdity." 
Hunt  V.  Rousmanier,  8  Wheat.  174,  5  L. 
Ed.  589. 

The  general  doctrine  that  a  power  must 
be  executed  in  the  name  of  the  person 
who  gives  it,  a  doctrine  founded  on  the 
nature  of  the  transaction,  is  most  usually 
ingrafted  in  the  power  itself.  Its  usual 
language  is,  that  the  substitute  shall  do 
that  which  he  is  empowered  to  do,  in  the 
name  of  his  principal.  He  is  put  in  the 
place  and  stead  of  his  principal,  and  is  to 
act  in  his  name.  Now  as  an  authority 
must  be  pursued,  in  order  to  make  the  act 
of  the  substitute  the  act  of  the  principal, 
it  is.  necessary  in  the  case  of  authority  to 
make  and  execute  a  bill  of  sale  that  such 
bill  of  sale  should  be  in  the  name  of  the 
.  principal;  and  it  would  be  a  gross  ab- 
surdity, that  a  deed  should  purport  to  be 
executed  by  him,  even  by  attorney,  after 
his  death;  for  the  attorney  is  in  the  place 
of  the  principal,  *  capable  of  doing  that 
alone  which  the  principal  might  do.  Hunt 
V.  Rousmanier,  8  Wheat.  174,  5  L.  Ed. 
589. 

80.  Power  irrevocable  during  life  of 
party. — Hunt  v.  Rousmanier,  8  Wheat.  174, 
5  L.  Ed.  589;  Hunt  v.  Rousmanier,  1  Pet. 
1,  7  L.  Ed.  27;  Hanrick  v.  Patrick,  119  U. 
S.  156,  30  L.  Ed.  396.  See  post.  "Exception 
to  Rule,"  XII.  A,  1,  b,  (2);  "Exception  to 
General  Rule,"  XII,  A,  2,  b,  (2). 

31.  Effect  of  death  of  some  of  persons 
giving  power. — Hanrick  v.  Patrick,  119  U. 
S.  156,  30  L.  Ed.  396. 

Z2.  Hunt  V.  Rousmanier,  8  Wheat  174, 
5  L.  Ed.  589. 

The  law,  in  allowing  a  testamentary  dis- 
position of  property,  not  only  permits  a 
will  to  be  considered  as  a  conveyance,  but 
gives  it  an  operation  which  is  not  allowed 
to  deeds  which  have  their  effect  during 
the  life  of  the  person  who  executes  them. 
An  estate  given  by  will  may  take  effect 
at  a  future  time,  or  on  a  future  contin- 
gency, and  in  the  meantime,  descends  to 
the  heir.  The  power  is,  necessarily,  to  be 
executed  after  the  death  of  the  person 
who  makes  it,  and  cannot  exist  during  his 
life.  It  is  the  intention  that  it  shall  be 
executed  after  his  death.  The  convey- 
ance made  by  the  person  to  whom  it  is 
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(2)  Exception  to  Rule. — The  general  rule  that  a  power  ceases  with  the  life 
of  the  person  giving  it,  admits  of  one  exception.  If  a  power  be  coupled  with 
an  "interest,"  it  survives  the  person  giving  it,  and  may  be  executed  after  his 
death.83  "A  power  coupled  with  an  interest,"  is  a  power  which  accompanies 
or  is  connected  with  an  interest.  The  power  and  the  interest  are  united  in 
the  same  person.  By  the  word  "interest"  is  to  be  understood  an  interest  in  the 
subject  on  which  the  power  is  to  be  exercised,  and  not  an  interest  in  that  which 
is  produced  by  the  exercise  of  the  power.  The  interest  which  can  protect  the 
power,  after  the  death  of  the  person  who  creates  it,  must  be  an  interest  in 
the  thing  itself.  In  other  words,  the  power  must  be  engrafted  on  an  estate 
in  the  thing.^* 


given  takes  effect  by  virtue  of  the  will, 
and  the  purchaser  holds  his  title  under  it. 
Every  case  of  a  power  given  in  a  will  is 
considered  in  a  court  of  chancery  as  a 
trust  for  the  benefit  of  the  person  for 
whose  use  the  power  is  made,  and  as  a 
devise  or  bequest  to  that  person.  Hunt 
V.  Rousmanier,  8  Wheat.  174,  5  L.  Ed.  589. 
See  the  title  WILLS. 

88.  Exception  to  rule — Power  coupled 
with  an  "interest." — Hunt  v.  Rousmanier, 
8  Wheat.  174,  5  L.  Ed.  589.  See,  also, 
Long  V.  Thayer,  150  U.  S.  520,  37  L.  Ed. 
1167. 

In  Hunt  V.  Rousmanier,  8  Wheat.  174, 
5  L.  Ed.  589,  the  facts  were  as  follows: 
R.  applied  to  H.  for  a  loan,  offering  to 
give  in  addition  to  his  notes,  a  bill  of  sale, 
or  a  mortgage  of  his  interest,  in  a  vessel, 
then  at  sea,  as  collateral  security  for  the 
repayment  of  the  money.  The  sum  re- 
quested was  lent,  and  R.  executed  two 
notes  for  the  amount.  R.  also  executed  a 
power  of  attorney,  authorizing  H.  to  make 
and  execute  a  bill  of  sale  of  three-fourths 
of  the  said  vessel  to  himself,  or  to  any 
other  person;  and  in  the  event  of  the  said 
vessel,  or  her  freight,  being  lost,  to  col- 
lect the  money  which  should  become  due 
on  a  policy  by  which  the  vessel  and 
freight  were  insured.  This  instrument 
contained  also  a  proviso  reciting  that  the 

?>ower  was  given  for  collateral  security 
or  the  payment  of  the  notes  already  men- 
tioned, and  was  to  be  void  on  their  pay- 
ment; on  the  failure  to  do  which,  H.  was 
to  pay  the  amount  thereof,  and  all  ex- 
penses, out  of  the  proceeds  of  the  said 
property,  and  to  return  the  residue  to  R. 
Some  time  after  the  above  transaction  H. 
lent  to  R.  an  additional  sum,  taking  his 
note  for  payment,  and  a  similar  power  to 
dispose  of  his  interest  in  another  vessel, 
then  also  at  sea.  A  short  time  after  this 
second  transaction,  R.  died  insolvent,  hav- 
ing paid  only  a  small  portion  of  the 
amount  due  on  the  notes.  H.  gave  notice 
of  his  claim;  and  on  the  return  of  the  two 
vessels,  took  possession  of  them  and  of- 
fered the  interest  of  R.  in  them  for  sale. 
R.'s  representatives  forbade  the  sale,  and 
a  bill  was  brought  to  compel  them  to  join 
in  it.  It  was  held  that  the  instrument  con- 
tained no  words  of  conveyance  or  of  as- 
signment, but  was  a  simple  power  to  sell 
and  convey,  and  that  the  power  given  was 
9  U  S  Enc— 45 


a  naked  power,  not  coupled  with  an  in- 
terest^  which  though  irrevocable  by  R. 
himself,  expired  on  his  death.  See,  also. 
Hunt  V.  Rousmaniere,  1  Pet.  1,  7  L.  Ed.  27. 

34.  Meaning  of  expression  ''power 
coupled  with  an  interest. — Hunt  v.  Rous- 
manier, 8  Wheat.  174,  5  L.  Ed.  589;  Tay- 
lor V.  Burns,  203  U.  S.  120,  51  L.  Ed.  116. 
See,  al«o,  Walker  v.  Walker.  125  U.  S.  339, 
31  L.   Ed.  769. 

The  power  and  interest  are  united  in 
the  same  person.  But  if  it  is  to  be  un- 
derstood by  the  word  "interest,"  an  in- 
terest in  that  which  is  to  be  produced  by 
the  exercise  of  the  power,  then  they  are 
never  united.  The  power  to  produce  the 
interest  must  be  exercised,  and  by  its  ex- 
ercise, is  extinguished.  The  power  ceases 
when  the  interest  commences,  and  there- 
fore, cannot,  in  accurate  law  language,  be 
said  to  be  "coupled"  with  it.  Hunt  v, 
Rousmanier,  8  Wheat.  174,  5  L.  Ed.  589. 

"The  substantial  basis  of  the  opinion  of 
the  court  on  this  point,  is  found  in  the 
legal  reason  of  the  principle.  The  in- 
terest or  title  in  the  thing  being  vested  in 
the  person  who  gives  the  power,  remains 
in  him,  unless  it  be  conveyed  with  the 
power,  and  can  pass  out  of  him  only  by 
a  regular  act  in  his  own  name.  The  act 
of  the  substitute,  therefore,  which,  in  such  a 
case,  is  the  act  of  the  principal,  to  be  le- 
gally effectual,  must  be  in  his  name,  must 
be  such  an  act  as  the  principal  himself 
would  be  capable  of  performing,  and  which 
would  be  valid,  if  performed  by  him.  Such 
a  power  necessarily  ceases  with  the  life  of 
the  person  making  it.  But  if  the  interest, 
or  estate,  passes  with  the  power,  and  vests 
in  the  person  by  whom  the  power  is  to  be 
exercised,  such  person  acts  in  his  own 
name.  The  estate,  being  in  him,  passes 
from  him,  by  a  conveyance  in  his  own 
name.  He  is  no  longer  a  substitute,  act- 
ing in  the  place  and  name  of  another,  but 
is  a  principal,  acting  in  his  own  name,  in 
pursuance  of  powers  which  limit  his  es- 
tate. The  legal  reason  which  limits  a 
power  to  the  life  of  the  person  giving  it, 
exists  no  longer,  and  the  rule  ceases  with 
the  reason  on  which  it  is  founded.  The 
intention  of  the  instrument  may  be  ef- 
fected, without  violating  any  leeral  prin- 
ciple." Hunt  V.  Rousmanier,  8  Wheat.  174, 
5  L.  Ed.  589. 

Illustrations. — "This  idea  may  be  in  some 
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2.  Express  Revocation  op  Authority — a.  In  General. — It  is  the  general 
rule  that  the  principal  has  a  right  to  determine  or  revoke  the  authority  given 
to  his  agent  at  his  own  mere  pleasure  in  the  absence  of  any  specific  agreement 
with  respect  to  the  time  the  agency  shall  continue.^^  The  reason  for  the  rule 
is  that  since  the  authority  is  conferred  by  his  mere  will,  and  is  to  l>e  executed 
for  his  own  benefit  and  his  own  purposes,  the  agent  cannot  insist  upon  acting 
when  the  principal  has  withdrawn  his  confidence,  and  no  longer  desires  his  aid.^« 
Where,  in  a  contract  between  a  principal  and  his  agent,  the  latter  is  left  free 
to  terminate  the  relation  upon  reasonable  notice,  sudi  agreement  must  be  con- 
strued to  confer  the  same  right  upon  the  principal,  there  being  no  provisions 
to  the  contrary .3"'  But  the  revocation  by  the  principal  of  the  agent's  authority 
cannot  injuriously  affect  the  rights  of  third  persons,  or  existing  contracts  made 
by  the  agent  under  the  power  originally  conferred  upon  him.'^  ^nd  a  person 
not  being  notified  of  revocation  of  the  authority  of  an  agent,  is  justified  in 
acting  upon  the  presumption  of  its  continuance.*^  An  oflFer  to  sell  at  a  fixed 
price,  whether  accompanied  with  an  agency  to  sell  to  others  or  not,  may  be 
revoked  at  any  time  prior  to  the  acceptance  of  the  offer,  unless  there  is  an 


degree  illustrated  by  examples  of  cases  in 
which  the  law  is  clear,  and  which  are  in- 
compatible with  any  other  exposition  of 
the  term  'power  coupled  with  an  interest.' 
If  the  word  'interest',  thus  used,  indi- 
cated a  title  to  the  proceeds  of  the  sale, 
and  not  a  title  to  the  thing  to  be  sold, 
then  a  power  to  A.,  to  sell  for  his  own 
benefit,  wquld  be  a  power  coupled  with  an 
interest;  but  a  power  to  A.  to  sell  for  the 
benefit  of  B.,  would  be  a  naked  power, 
which  could  be  executed  only  in  the  life 
of  the  person  who  gave  it.  Yet,  for  this 
distinction,  no  legal  reason  can  be  as- 
signed. Nor  is  there  any  reason  for  it  in 
justice;  for,  a  power  to  A.,  to  sell  for  the 
benefit  of  B.,  may  be  as  much  a  part  of 
the  contract  on  which  B.  advances  his 
money  as  if  the  power  had  been  made  to 
himself.  If  this  were  the  true  exposition 
of  the  term,  then  a  power  to  A.,  to  sell  for 
the  use  of  B.,  inserted  in  a  conveyance  to 
A.,  of  the  thing  to  be  sold,  would  not  be 
a  power  coupled  with  an  interest,  and, 
consequently,  could  not  be  exercised,  after 
the  death  of  the  person  making  it;  while 
a  power  to  A.,  to  sell  and  pay  a  debt  to 
himself,  though  not  accompanied  with  any 
conveyance  which  might  vest  the  title  in 
him,  would  enabk  him  to  make  the  con- 
veyance, and  to  pass  a  title,  not  in  him, 
even  after  the  vivifying  principle  of  the 
power  had  become  extinct.  But  every 
day's  experience  teaches  us  that  the  law  is 
not  as  the  first  case  put  would  suppose. 
We  know  that  a  power  to  A.  to  sell  for 
the  benefit  of  B.,  engrafted  on  an'  estate 
conveyed  to  A.,  may  be  exercised  at  any 
time,  and  is  not  affected  by  the  death  of 
the  person  who  created  it.  It  is,  then,  a 
power  coupled  with  an  interest,  although 
the  person  to  whom  it  is  given  had  no  in- 
terest in  its  exercise.  His  power  is 
coupled  with  an  interest  in  the  thing, 
which  enables  him  to  execute  it  in  his 
own  name,  and  is,  therefore,  not  depend- 
ent on  the  life  of  the  person  who  cre- 
ated it."  Hunt  V.  Rousmanier,  8  Wheat. 
174,  175,  5  L.  Ed.  589. 


35.    Express    revocation — In    generaL — 

Willcox,  etc.,  Sewing  Machine  Co.  v. 
Ewing,  141  U.  S.  627,  35  L.  Ed.  BS2; 
Walker  v.  Walker,  125  U.  S.  339,  31  L. 
Ed.  769;  Curran  v.  Arkansas,  15  How.  304, 
314,  14  L.   Ed.  705. 

Where,  under  a  contract  of  agency,  an 
agent  agrees  to  do  certain  things  during 
the  first  year,  the  agent  is  not  compelled 
to  continue  in  the  service  of  the  principal 
after  that  year  and  the  principal  is  like- 
wise at  liberty  to  abrogate  the  contract 
after  that  time.  Willcox,  etc.,  Sewing  Ma- 
chine Co.  V.  Ewing,  141  U.  S.  627,  35  U 
Ed.  882.  See  ante,  "Death  of  Principal,"* 
XII,  A,  1. 

86.  Reason  for  rule. — Story  on  Agency, 
§8  462,  463;  Willcox,  etc..  Sewing  Machine 
Co.  V.  Ewing,  141  U.  S.  627,  35  L.  Ed. 
882. 

37.  Principal  has  same  right  to  terminate 
as  agent. — Willcox,  etc..  Sewing  Machine 
Co.  V.  Ewing,  141  U.  S.  627^  35  L.  Ed.  882. 

38.  Revocation  cannot  mjure  existing 
contracts  or  rights  of  third  persona^ — 
Willcox,  etc..  Sewing  Machine  Co.  v. 
Ewing,  141  U.  S.  627,  35  L.  Ed.  882;  Cur- 
ran V.  Arkansas,  15  How.  304,  314,  14  L,. 
Ed.   705. 

If  a  person  deposits  his  property  in  the 
hands  of  an  agent,  he  may  revoke  the 
agency  and  withdraw  his  property  at  his 
pleasure.  But  if  he  should  request  third 
persons  to  accept  the  agent's  bills,  in- 
forming them,  at  the  same  time,  that  he 
had  placed  property  in  the  hands  of  that 
agent  to  meet  the  bills  at  their  maturity, 
and  upon  the  faith  of  such  assurance  the 
agent's  bills  are  accepted,  the  principal 
cannot,  by  revoking  the  agency,  acquire 
the  right  to  withdraw  his  property  from 
the  hands  of  the  agent.  Curran  v.  Arkan- 
sas, 15  How.  304,  314,  14  L.   Ed.  705. 

89.  Continuance  of  agency  presumed 
until  notice  of  revocation. — Story  on 
Agency,  §§  90,  93;  Johnson  v.  Christain, 
128  U.  S.  374,  32  L.  Ed.  412;  Hatch  v.  Cod- 
dingtoh,  95  U.  S.  48,  24  L.  Ed.  339;  Insur- 
ance  Co.  V.  McCain,  96  U.  S.  84,  24  L. 
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express  agreement  on  good  consideration  to  accept  within  a  limited  time,  or 
when  other  acts  are  done  which  the  person  making  the  offer  consents  to  be 
bound  by/^  and  it  would  seem  that  where  a  consideration  is  given  by  an  agent 
for  his  employment  as  such,  or  where  the  agency  is  coupled  with  an  interest 
in  the  subject  matter  of  the  agency,  it  may  not  be  revoked  at  the  mere  pleasure 
of  the  principal.*^ 

b.  Power  to  Revoke  Letter  of  Attorney^^ — (1)  General  Rule. — Ks  the  power 
of  one  man  to  act  for  another  depends  on  the  will  and  license  o£  that  other, 
the  power  ceases,  when  the  will,  or  this  permission,  is  withdrawn.  The  gen- 
eral rule,  therefore,  is,  that  a  letter  of  attorney  may,  at  any  time,  be  revoked 
by  the  party  who  makes  it.'*^  Under  the  rule  that  a  power  must  cease  and 
determine  when  there  is  nothing  left  for  it  to  act  upon,  it  has  been  held  that  a 
power  of  attorney  to  sell  and  convey  lands  is  revoked  by  the  conveyance  of 
such  lands  by  the  person  giving  the  power  before  the  power  is  executed.'** 

(2)  Exception  to  General  Rule, — The  general  rule  that  a  letter  of  attorney 
may,  at  any  time,  be  revoked  by  the  party  who  makes  it,  which  results  from 
the  nature  of  the  act,  has  sustained  some  modification.  Where  a  letter  of  at- 
torney forms  a  part  of  a  contract,  and  is  a  security  for  money,  or  for  the  per- 
formance of  any  act  which  is  deemed  valuable,  it  is  generally  made  irrevocable. 


Ed.   653;   Bronson   v.   Chappcll,   12  Wall. 
■681,  20  L.  Ed.  436. 

40.  Stitt  V.  Huidekopers,  17  Wall.  384, 
21  L.  Ed.  644.  See  the  title  CONTRACTS, 
vol.  4,  p.  552. 

41.  Where  consideration  given  or  agency 
•coupled  with  an  interest  in  subject  matter. 
—Walker  v.  Walker,  125  U.  S.  339,  31  U 
Ed.  769.  See  ante,  ''Exception  to  Rule," 
XII,  A,  1,  b,  (2);  post,  "Exception  to 
Oeneral  Rule,"  XII,  A,  2,  b,  (2). 

On  the  19th  of  March,  1881,  a  statute 
was  enacted  by  the  general  assembly  of 
Missouri,  authorizing  and  empowering 
the  fund  commissioners  of  the  state,  if 
they  deemed  it  expedient,  to  employ  a 
competent  agent  to  prosecute  to  final  set- 
tlement before  congress  and  the  proper 
departments  at  Washington  certain  speci- 
fied claims  of  the  state  against  the  gov- 
■ernment  of  the  United  States.  The  agent 
thus  appointed  was  to  give  security  for 
the  faithful  performance  of  all  his  duties. 
He  was  to  prosecute  the  claims  at  his  own 
expense,  and  receive,  as  full  compensation 
for  his  services,  such  commissions  on  the 
amount  collected  by  him  as  might  be 
agreed  upon  between  himself  and  the  fund 
commissioners,  not  exceeding  5  per  cent, 
on  claims  for  money  that  had  already 
been  paid  out  by  the  state,  and  15  per 
cent  on  the  others.  On  the  28th  of  No- 
vember, 1884,  the  fund  commissioners,  act- 
ing under  the  authority  of  this  statute, 
employed  W.  as  the  agent  of  the  state  in 
that  behalf,  and  agreed  that  he  should  re- 
ceive for  his  services  and  expenses  the 
maximum  6f  compensation  provided  for. 
On  the  28th  of  March,  1885,  the  act  of 
March  19,  1881,  was  repealed  without  any 
saving  clause,  and  on  the  same  day  an- 
other statute  was  passed,  providing  for 
the  authentication  and  payment  of  certain 
claims  against  the  state  for  military  serv- 
ices, and  which  were  of  the  class  in  re- 


spect to  which  W.  had  been  employed  as 
agent.  It  was  held  that  the  employment 
of  W.  was  "one  of  agency,  pure  and 
simple,"  which  the  state  could  revoke  at 
its  will,  as  it  did  by  the  repealing  act.  The 
fund  commissioners  were  only  authorized 
to  employ  an  agent  for  the  state,  and  to 
agree  with  him  as  to  the  commissions  he 
should  receive  on  the  amount  collected  as 
full  compensation  for  his  services,  and  aU 
exf^enses  incurred  by  him  in  that  behalf. 
This  they  did,  and  there  could  be  no  doubt 
that  the  agency  thus  created  was  with- 
drawn by  the  repealing  act  of  1885,  unless 
a  consideration  was  given  for  it,  or  it  was 
so  coupled  with  an  interest  in  the  sub- 
ject matter  of  the  agency,  that  is  to  say, 
in  the  claims  to  be  collected,  as  to  make 
it  irrevocable.  There  was  no  considera- 
tion in  money  paid  for  the  employment. 
The  agreement  to  prosecute  the  claims 
faithfully  is  no  more  than  would  be  im- 
plied in  law  from  the  acceptance  of  the 
appointment;  and  the  provision  for  the 
payment  of  expenses  is  only  a  declaration 
that  the  commissions  stipulated  for  shall 
be  in  full  for  services  and  disbursements. 
There  is  nothing,  therefore,  in  the  con- 
sideration for  the  employment  to  prevent 
this  agency  from  being  revoked  like  any 
other.  Walker  v.  Walker,  125  U.  S.  339, 
31  L.  Ed.  769,  distinguishing  Hall  v.  Wis- 
consin, 103  U.  S.  5,  26  L.  Ed.  302;  Jeffries 
V.  Mutual  Life  Ins.  Co.,  110  U.  S.  305,  28 
L.  Ed.  156.  See,  also,  Ball  v,  Halsell,  161 
U.  S.  72,  82,  40  L.  Ed.  622. 

43.  See.  generally,  the  title  POWERS, 
ante,  p.  588. 

43.  Power  to  revoke  letter  of  attorney- 
general  rule. — Hunt  v.  Rousmanier,  8 
Wheat.  174,  5  L.  Ed.  589;  Taylor  v.  Burns, 
203  U.  S.  120,  51  L.  Ed.  116. 

44.  Power  revoked  by  prior  conveyance 
by  donor. — Love  v.  Simms,  9  Wheat.  515, 
6  L.  Ed.  149. 
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in  terms,  or  if  not  so,  is  deemed  irrevocable  in  law,'*^  and  where  the  power  of 
attorney  is  coupled  with  an  interest,  it  cannot  be  revoked  by  the  person  giving 
the  power.** 

3.  Destruction  of  Subject  Matter. — When  the  subject  matter  of  an  agency 
becomes  extinct,  the  agency  is  terminated,  and  cannot  be  said  to  survive.*" 

4.  Effect  of  War. — It  has  been  said  that  war  suspends  all  commercial  in- 
tercourse between  the  citizens  of  two  belligerent  countries  or  states,  except 
so  far  as  may  be  allowed  by  the  sovereign  authority,  and  that  as  a  consequence 
of  this  fundamental  proposition,  it  must  follow  that  no  active  business  can 
be  maintained,  either  personally  or  by  correspondence,  or  through  an  agent, 
by  the  citizens  of  one  belligerent  with  the  citizens  of  the  other.* ^     But  the  mere 


45.  Exception  to  general  rule. — Hunt  v. 
Rousmanier,  8  Wheat.  174,  5  L.  Ed.  589; 
Hunt  V.  Rousmaniere,  1  Pet.  1,  7  L.  Ed.  27. 

Although  a  letter  of  attorney  depends, 
from  its  nature,  on  the  will  of  the  person 
making  it,  and  may,  in  general,  be  recalled 
at  his  will;  yet,  if  he  binds  himself,  for  a 
consideration,  in  terms,  or  by  the  nature 
of  his  contract,  not  to  change  his  will,  the 
law  will  not  permit  him  to  change  it.  Hunt 
V,  Rousmanier,  8  Wheat.  174,  5  L.  Ed.  589. 

R.  applied  to  H.  for  a  loan,  offering  to 
give  in  addition  to  his  notes,  a  bill  of 
sale,  or  a  mortgage  of  his  interest,  in  a 
vessel,  then  at  sea,  as  collateral  security 
for  the  repayment  of  the  money.  The  sum 
requested  was  lent,  and  R.  executed  two 
notes  for  the  amount.  R.  also  executed  a 
power  of  attorney,  authorizing  H.  to  make 
and  execute  a  bill  of  sale  of  three-fourths 
of  the  said  vessel  to  himself,  or  to  any 
other  person;  and  in  the  event  of  the  said 
vessel  or  her  freight  being  lost,  to  coUect 
the  money  which  should  become  due  on 
a  policy  by  which  the  vessel  and  freight 
were  insured.  This  instrument  contained 
also  a  proviso,  reciting  that  the  power  was 
given  for  collateral  security  for  the  pay- 
ment of  the  notes  already  mentioned,  and 
was  to  be  void  on  their  payment;  on  the 
failure  to  do  which,  H.  was  to  pay  the 
amount  thereof,  and  all  expenses,  out  of 
the  proceeds  of  the  said  property,  and  to 
return  the  residue  to  R.  Some  time  after 
the  above  transaction  H.  lent  to  R.  an  ad- 
ditional sum,  taking  his  note  for  pay- 
ment, and  a  similar  power  to  dispose  of 
his  interest  in  another  vessel,  then  also  at 
sea.  The  court  held  that  the  party  giving 
the  power  could  not,  during  his  life,  by 
any  act  of  his  own,  have  revoked  this  let- 
ter of  attorney.  Hunt  v.  Rousmanier,  8 
Wheat.  174,  5  L.  Ed.  589. 

46.  Power  coupled  with  an  interest. — 
Taylor  v.  Burns,  203  U.  S.  120,  51  L.  Ed. 
116. 

As  to  what  constitutes  a  "power  coupled 
with  an  interest,"  see  ante,  "Exception  to 
Rule,"  XII,  A,  1,  b,  (2). 

Where  an  instrument  is  simply  a  grant 
of  authority  to  a  person  to  "sell  and  nego- 
tiate" certain  mines,  it  does  not  transfer 
to  him  the  title  to  the  property  and  is  not 
a  power  coupled  with  an  interest.  There- 
fore such  instrument  is  subject  to  revoca- 
tion. Taylor  v.  Burns,  203  U.  S.  120,  126, 
51  L.  Ed.  116. 


47.  Destruction    of    subject     matter — 

General   Interest  Ins.   Co.  v.   Ruggles,   12 
Wheat.  408,  6  L.   Ed.  674. 

Thus,  the  relation  between  the  owner 
and  master  of  a  vessel  is  a  special  agency, 
in  which  the  master  is  a  special  agent  for 
navigating  the  vessel  only,  and  where 
there  has  been  an  absolute  destruction  of 
the  vessel,  the  subject  matter  of  the 
agency  becomes  extinct,  and  the  agency 
is  terminated,  as  there  is  nothing  upon 
which  it  could  act.  General  Interest  Ins. 
Co.  V.  Ruggles,  12  Wheat.  408,  6  L.  Ed. 
674.  See  ante,  "Notice  to  Agent  as  No- 
tice to  Principal,"  IX,  B,  6.  See  the  title 
MASTERS  OF  VESSELS,  vol.  8,  p.  300. 

48.  Effect  of  war — General  rule. — Insur- 
ance Co.  V.  Davis,  95  U.  S.  425,  24  L.  Ed. 
453.  See  ante,  "Effect  of  War  on  Creation 
of  Agency,"  IV.  See  the  titles  STATES; 
WAR.       * 

All  commercial  contracts  with  the  sub- 
jects or  in  the  territory  of  the  enemy, 
whether  made  directly  by  one  person,  or 
indirectly  through  an  agent,  who  is 
neutral,  are  illegal  and  void.  No  prop- 
erty passes  and  no  rights  are  acquired  un- 
der such  contracts.  Woolseys  Ins.  Law,  § 
117;  United  States  v.  Lapene,  17  Wall.  601, 
21  L.  Ed.  693;  Insurance  Co.  z/.  .Davis,  95 
U.  S.  425,  24  L.  Ed.  453. 

Every  kind  of  trading  or  commercial 
dealing  or  intercourse,  whether  by  trans- 
mission of  money  or  of  goods,  or  orders 
for  the  delivery  of  either,  between  two- 
countries  at  war,  directly  or  indirectly,  or 
through  the  intervention  of  third  i)ersons 
or  partnership,  or  by  contracts  in  any 
form  looking  to  or  involving  such  trans- 
mission, is  void.  Montgomery  v.  United 
States,  15  Wall.  395,  21  L.  Ed.  97. 

B.,  a  loyal  citizen  of  the  United  States, 
at  New  Orleans,  had  been,  prior  to  the 
rebellion,  agent  of  a  planter,  J.,  who  dur- 
ing the  rebellion  was  a  rebel,  in  the  rebel 
region  and  lines,  within  which  his  planta- 
tion was.  B.  had  been  in  the  habit  before 
the  war  of  making  advances  to  J.  to  assist 
him  in  getting  forward  his  crops;  and  by 
an  agreement  with  J.  was  to  have  a  lien 
on  the  crops  for  the  advances,  and  a  power 
to  sell  for  repayment.  After  the  war 
broke  out,  B.,  at  New  Orleans  (now  re- 
duced to  the  possession  of  the  federal  gov- 
ernment), describing  himself  as  "agent,*^ 
of  J.,  agreed  to  sell  to  M.,  a  British  sub- 
ject,  also   domiciled   in   New   Orleans,   a 


Digitized  by 


Google 


PRINCIPAL  AND  AGENT. 


7Q9 


fact  of  the  breaking  out  of  a  war  between  two  countries  in  which  the  principal 
and  agent  respectively  live,  does  not  necessarily  and  as  a  matter  of  law  revoke 
every  agency,*®  provided  it  was  created  before  the  war  began.^^  Whether  an 
agency  is  revoked  or  not  depends  upon  the  circumstances  surrounding  the  case 
and  the  nature  and  character  of  the  agency.^  ^  In  any  case,  in  order  to  the 
continuance  of  the  agency  during  the  war,  it  must  have  the  assent  of  the  par- 
ties.'^^  Certain  kinds  of  agencies  are  undoubtedly  revoked  by  the  breaking  out 
of  hostilities.  Thus,  an  agency  for  the  purpose  of  carrying  on  an  active  and 
continuous  business  for  the  principal  cannot  continue  during  a  war  where  the 
principal  and  agent   reside   in  the   different  countries  engaged   in   such  war.^* 


crop  on  which  he  had  made  advances 
above  its  value,  belonging  to  J.,  and  then 
on  his  said  plantation;  describing  the 
property  as  J/s,  and  not  in  any  way  re- 
ferring to  his  own  lien  on  or  interest  in 
it.  Held,  that  the  sale  was  void,  as  being 
a  trading  with  a  public  enemy.  Mont- 
gomery V.  United  States,  15  Wall.  395,  21 
L.    Ed.   97. 

49.  Agency  not  necessarily  revoked  by 
breaking  out  of  war. — Williams  v.  Paine, 
169  U.  S.  55,  70,  73,  42  L.  Ed.  658. 

50.  Agency  created  before  commence- 
ment of  war. — United  States  v.  Gross- 
mayer,  9  Wall.  72,  19  L.  Ed.  627;  Mont- 
gomery V.  United  States,  15  Wall.  395,  21 
L.  Ed.  97;  Insurance  Co.  v.  Davis,  95  U. 
S.  425,  24  L.  Ed.  453;  Williams  v.  Paine, 
169  U.  S.  55,  42  L.  Ed.  658;  United  States 
V.  Lapene,  17  Wall.  601,  21  L.  Ed.  693. 

51.  Question  dependent  upon  circum- 
stances, etc — ^Williams  v.  Paine,  169  U.  S. 
55,.  73,  42  L.  Ed.  658. 

52.  Assent  of  parties  necessary  to  con- 
tinuance of  ageiicy. — Insurance  Co.  v. 
Davis,  95  U.  S.  425,  429,  24  L.  Ed.  453; 
Williams  v.  Paine,  169  U.  S.  55,  71,  75,  42 
L.  Ed.  658. 

Where  it  is  obviously  and  plainly  against 
the  interest  of  the  principal  tnat  the 
agency  should  continue,  or  where  its  con- 
tinuance would  impose  some  new  obliga- 
tion or  burden,  the  assent  of  the  principal 
to  the  continuance  of  the  agency  after 
the  war  broke  out  will  not  be  presumed 
but  must  be  proved,  either  by  his  subse- 
quent ratification  or  on  some  other  man- 
ner. And  on  the  other  hand,  where  it  is 
to  the  manifest  interest  of  the  principal 
that  the  agency,  constituted  before  the 
war,  should  continue,  the  assent  of  the 
principal  will  be  presumed.  Or,  if  the 
agent  continues  to  act  as  sijch,  and  his  so 
acting  is  subsequently  ratified  by  the 
principal,  then  those  acts  are  just  as  valid 
and  binding  upon  the  principal  as  if  no 
war  had  intervened.  Williams  v.  Paine, 
169  U.  S.  55,  73,  42  L.  Ed.  658;  Insurance 
Co.  V.  Davis,  95  U.  S.  425,  24  L.  Ed.  453. 

53.  Afirency  for  carrjring  on  active  busi- 
ness^Williams  v.  Paine,  169  U.  S.  55,  72, 
42  L.  Ed.  658;  Insurance  Co.  v.  Davis,  95 
U.  S.  425,  24  L.   Ed.  453. 

In  February,  1862,  while  the  whole  state 
of  Louisiana,  including  the  city  of  New 
Orleans,  was  under  the  civil  and  military 
control  of  the  rebels  of  the  late  rebellion, 
a   mercantile   firm   in    New   Orleans   sent 


their  agent  into  certain  interior  parishes 
of  the  state  to  m^ke  purchases  of  cotton. 
After  the  agent  had  got  into  the  interior 
parishes,  but  before  he  had  bought  any 
cotton,  the  city- of  New  Orleans,  where  his 
principals  were,  was  captured  (April  27, 
1862),  by  the  forces  of  the  United  States, 
and  remained  from  that  time  under  the 
control  of  the  government,  the  interior 
parishes,  however,  still  remaining  in  the 
control  of  the  rebels.  Subsequent  to  this 
the  agent  made  purchases  of  cotton  from 
persons  in  these  interior  parishes,  still,  as 
just  said,  under  the  control  of  the  rebels. 
Held,  that  the  agency  to  purchase  cotton 
was  terminated  by  the  hostile  position  of 
the  parties,  that  the  firm  was  guilty  of 
trading  with  the  enemy  and  that  the  prop- 
erty was  rightly  taken  by  the  federal  gov- 
ernment. United  States  v.  Lapene,  17 
Wall.  601,  21  L.  Ed.  693. 

"Ordinarily  the  line  of  nonintercourse 
is  the  boundary  line  between  the  terri- 
tories of  contending  nations.  The  recent ' 
war  in  the  United  States  was  a  civil  war, 
in  which  portions  of  the  same  nation  were 
engaged  in  hostile  strife  with  each  other. 
The  state  of  Louisiana,  although  one  of 
the  United  States,  was  under  the  control 
of  the  confederate  government  and  their 
armies,  and  was  an  enemy's  country.  While 
the  city  of  New  Orleans  was  under  such 
control  it  was  a  portion  of  an  enemv's 
country.  When  that  city  was  captured  by 
the  forces  of  the  United  States,  the  line  of 
non-intercourse  was  changed,  and  traffic 
before  legal  became  illegal.  This  line  was 
that  of  military  occupation  or  control  by 
the  forces  of  the  different  governments, 
and  not  that  of  state  lines.  This  principle 
was  expressly  decided  in  Montgomery  v. 
United  States,  15  Wall.  395,  21  L.  Ed.  97. 
There  the  cotton  sold  was  in  the  parish 
of  La  Fourche,  a  parish  of  the  state  of 
Louisiana,  and  belonged  to  Johnson,  an 
enemy  domiciled  in  an  enemy's  country, 
to  wit,  the  parish  of  La  Fourche,  in  the 
same  state.  The  sale  was  made  by  an 
agent  of  Johnson,  in  the  city  of  New  Or- 
leans, to  Montgomery,  a  British  subject. 
This  court  held  the  sale  to  be  void  and 
that  no  title  passed  to  Johnson.  Like  that 
in  Montgomery's  case,  the  agency  here 
was  created  while  it  was  legal  to  create 
an  agency.  In  each  case,  also,  existed  the 
important  fact  that  the  transaction  of  pur- 
chase took  place  after  the  parties  became 
residents  of  hostile  portions  of  the  same 
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Agents  of  insurance  companies  come  within  this  rule.'*  But  agencies  not  of 
the  class  above  mentioned  or  relating  to  contracts  for  ransom  and  other  mat- 
ters of  absolute  necessity,  are  not  necessarily  revoked  and  avoided  by  war.** 
Also  an  agency  may  continue  during  the  war  for  the  purpose  of  allowing  the 
payment  of  debts  to  an  agent  of  an  alien  enemy,  where  such  agent  resides  in 
the  same  state  with  the  debtor.*®  But  this  indulgence  is  subject  to  restrictions. 
In  the  first  place,  the  payment  must  not  be  made  or  received  with  the  view 
of  transmitting  the  funds  to  the  principal  during  the  continuance  of  the  war; 
though,  if  so  transmitted  without  the  debtor's  connivance,  he  will  not  be  re- 
sponsible for  it.*"'^  In  the  next  place,  in  order  to  the  subsistence  of  the  agency, 
during  the  war,  it  must  have  the  assent  of  the  parties  thereto — ^the  prindpad 


state.  Burridge  was  appointed  the  agent 
of  Johnson  in  Montgomery's  case,  as  was 
the  agreement  in  this  case  made  with 
Avengo,  and  the  money  advanced  by  him, 
while  the  parties  were  all  residents  of  and 
tinder  the  control  of  the  Confederate  gov- 
ernment. But  the  cotton  was  sold  by 
Burridge,  as  here  Jthe  cotton  was  pur- 
chased by  the  clerk  after  this  relation  had 
ceased.  In  each  instance  the  purchase  of 
the  cotton  was  a  transaction  with  an  alien 
enemy.V  United  States  v.  Lapene,  17 
Wall  601,  21  L.  Ed.  693. 

54.  Agents  of  insurance  companies. — 
Insurance  Co.  v.  Davis,  95  U.  S.  425,  429, 
24  L.  Ed.  453;  Williams  v.  Paine,  169  U. 
S.  55,  70,  42  L.  Ed.  658.  See,  also,  New 
York  Life  Ins.  Co.  v.  Statham,  93  U.  S. 
24,  23  U  Ed.  789. 

A  resident  of  Virginia,  who  had  been 
before  the  war  a  local  agent  of  a  Northern 
insurance  company,  refused  to  receive  the 
renewal  premium,  due  Dec.  28,  1861,  ten- 
dered him  upon  a  policy  of  insurance  upon 
the  life  of  a  resident  of  that  state.  His  re- 
fusal was  based  upon  the  ground  that  he  had 
received  no  renewal  receipts  from  the 
company,  without  which  he  could  not  re- 
ceive the  premium,  and  that  the  money, 
if  received,  would  be  liable  to  confiscation 
bv  the  Confederate  government.  The  evi- 
dence further  failed  to  show  that  the  com- 
pany had  consented  to  his  continuing  to 
act  as  such  agent  during  the  war,  or  that 
he  did  so  continue.  Held,  that,  waiving 
the  consideration  of  any  question  in  re- 
gard to  the  validity  of  an  insurance  upon 
the  life  of  an  alien  enemy,  such  tender  of 
payment  did  not  bind  the  company,  the 
breaking  out  of  the  war  having  revoked 
the  agency.  Insurance  Co.  v,  Davis,  95 
U.  S.  425,  24  L.  Ed.  453.  See  the  title  IN- 
SURANCE, vol.  7,  p.  66. 

55.  Contracts  of  ransom,  eta — Insur- 
ance Co.  V.  Davis,  95  U.  S.  425,  24  L.  Ed. 
453;  Williams  v.  Paine,  169  U.  S.  55,  73, 
42   L.   Ed.  658. 

56.  Agent  to  receive  pasmient  of  debts. 
^Insurance  Co.  v.  Davis,  95  U.  S.  425,  24 
L.  Ed.  453;  United  States  v.  Grossmayer, 
9  Wall.  72,  19  L.  Ed.  627;  United  States  v. 
Lapene,  17  Wall.  601,  21  L.  Ed.  693;  Wil- 
liams V.  Paine,  169  U.  S.  55,  71,  42  L.  Ed. 
658. 

Notwithstanding  the  fact  that  an  agency 


cannot  be  created  during  hostilities,  for 
the  purpose  of  commercial  intercourse  be- 
tween the  citizens  of  belligerent  states, 
yet  a  resident  in  the  territory  of  one  of 
the  belligerents  mapr  have,  in  time  of  war, 
an  agent  residing  m  the  territory  of  the 
other,  to  whom  his  debtor  can  pay  his 
debt  in  money,  or  deliver  to  him  property 
in  discharge  of  it,  but  in  such  a  case  the 
agency  must  have  been  created  before  the 
wjar  began,  for  there  is  no  power  to  ap- 
point an  agent  for  any  purpose  after  hos- 
tilities have  actually  commenced.  United 
States  V.  Grossmayer,  9  Wall.  72,  19  L. 
Ed.  627;  Montgomery  v.  United  States,  15 
Wall.  395,  21  L.  Ed.  97;  Insurance  Co.  v. 
Davis,  95  U.  S.  425,  24  L.  Ed.  453.  See 
ante,  "Effect  of  War  on  Creation  of 
Agency,"  IV. 

In  February,  1862,  while  the  whole 
state  of  Louisiana,  including  the  city  of 
New  Orleans,  was  under  the  civil  and 
military  control  of  the  rebels  of  the  late 
rebellion,  a  mercantile  firm  in  New  Or- 
leans sent  their  agent  into  certain  interior 
parishes  of  the  state  to  collect  money  due 
to  the  firm.  After  the  agent  had  got  into 
the  interior  parishes,  the  city  of  New  Or- 
leans, where  his  principals  were,  was  cap- 
tured (April  27,  1862),  by  the  forces  of 
the  United  States,  and  remained  from  that 
time  under  the  control  of  the  government, 
the  interior  parishes,  however,  still  re- 
maining in  the  control  of  the  rebels. 
Held,  that  the  agency  to  receive  payment 
of  debts  due  the  firm  continued  notwith- 
standing the  hostile  position  of  the  par- 
ties. United  States  v.  Lapene,  17  Wall. 
601,  21  L.  Ed.  693. 

57.  Funds  must  not  be  transmitted  to 
principal  during  war. — Insurance  Co.  v. 
Davis,  95  U.  S.  425,  24  L.  Ed.  453.  Wil- 
liams V.  Paine,  169  U.  S.  55,  71,  42  L.  Ed. 
658. 

If  the  ai?ent  has  property  of  the  prin- 
cipal in  his  possession  or  control,  good 
faith  and  fidelity  to  his  trust  will  require 
him  to  keep  it  safely  during  the  war,  and 
to  restore  it  faithfully  at  its  close.  That 
is  all  he  is  required  or  authorized  to  do  in 
the  absence  of  the  principal's  assent  to 
the  continuance  of  the  agency.  Insurance 
Co.  V.  Davis,  95  U.  S.  425,  24  L.  Ed.  453. 
See  ante,  "Good  Faith  in  Dealing  with 
Principal,"  IX,  A,  1,  c. 
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and  the  agent.^®  So  also  a  power  of  attorney  to  sell  and  convey  real  estate 
executed  before  the  war  began  is  not  revoked  by  the  breaking  out  of  war,  es- 
pecially where  it  is  manifestly  to  the  interest  of  the  principal  that  the  agency 


68.  Assent  of  parties  necessary  to  con- 
tinuance of  agency. — Insurance  Co.  v. 
Davis,  95  U.  S.  425,  24  L.  Ed.  453. 

As  war  suspends  all  intercourse  be- 
tween the  principal  and  agent,  preventing 
any  instructions,  supervision,  or  knowledge 
of  what  takes  place,  on  the  one  part,  and 
any  report  or  application  for  advice  on  the 
other,  this  relation  necessarily  ceases  on 
the  breaking  out  of  hostilities,  even  for 
the  limited  purpose  before  mentioned,  un- 
less continued  by  the  mutual  assent  of  the 
parties.  It  is  not  compulsory;  nor  can  it 
be  made  so,  on  either  side,  to  subserve 
the  ends  of  third  parties.  If  the  agent 
continues  to  act  as  such,  and  his  so  act- 
ing is  subsequently  ratified  by  the  prin- 
cipal or  if  the  principal's  assent  is  evinced 
by  any  other  circumstances,  then  third 
parties  may  safely  pay  money,  for  the  use 
of  the  principal,  into  the  agent's  hands; 
but  not  otherwise.  It  is  not  enough  that 
there  was  an  agency  prior  to  the  war. 
Insurance  Co.  v.  Davis,  95  U.  S.  425,  24 
L.  Ed.  453.  See  ante,  "Ratification  of  Un- 
authorized Acts  of  Agent,"  XI. 

"It  would  be  contrary  to  reason  that  a 
man,  without  his  consent,  should  continue 
to  be  bound  by  the  acts  of  one  whose  re- 
lations to  him  have  undergone  such  a 
fundamental  alteration  as  that  produced 
by  a  war  between  the  two  countries  to 
which  they  respectively  belong;  with 
whom  he  can  have  no  correspondence,  to 
whom  he  can  communicate  no  instruc- 
tions, and  over  whom  he  can  exercise  no 
control.  It  would  be  equally  unreasonable 
that  the  agent  should  be  compelled  to  con- 
tinue in  the  service  of  one  whom-  the  law 
of  nations  declares  to  be  his  public 
enemy."  Insurance  Co.  v.  Davis,  95  U.  S. 
425.  24  L.  Ed.  453. 

"The  injustice  of  holding  a  principal 
bound  by  what  an  agent,  acting  without 
his  assent,  may  do  in  such  cases,  is  for- 
cibly illustrated  by  Mr.  Justice  Davis,  in 
delivering  the  opinion  of  this  court  in 
Fretz  V.  Stover,  22  Wall.  198,  22  L.  Ed. 
769.  In  that  case,  the  agent  had  collected 
in  confederate  funds  the  amount  due  on 
a  bond.  Having  asserted  that  the  agent 
had  no  authority  to  do  this,  the  learned 
justice  adds:  'If  it  were  otherwise,  then, 
as  long  as  the  war  lasted,  every  northern 
creditor  of  southern  men  was  at  the 
mercy  of  the  agent  he  had  employed  be- 
fore the  war  commenced.  And  his  condi- 
tion was  a  hard  one.  Directed  by  his  gov- 
ernment to  hold  no  intercourse  with  his 
agent,  and  therefore  unable  to  change  in- 
structions which  were  not  applicable  to  a 
state  of  war,  yet  he  was  bound  by  the 
acts  of  his  agent  in  the  collection  of  his 
debts,  the  same  as  if  peace  prevailed.  It 
would  be  a  reproach  to  the  law,  if  cred- 
itors, without  fault  of  their  own,  could  be 
subjected  to  such  ruinous  consequences.' " 


Insurance  Co.  v.  Davis,  95  U.  S.  425,  24 
L.  Ed.  453. 

Circumstances  sufficient  to  show  con- 
sent.— "What  particular  circumstances  will 
be  sufficient  to  show  the  consent  of  one 
person  that  another  shall  act  as  his  agent 
to  receive  payment  of  debts  in  an  enemy's 
country  during  war,  may  sometimes  be 
difficult  to  determine.  Emerigon  says, 
that  if  a  foreigner  is  forced  to  depart  from 
one  country  in  consequence  of  a  declara- 
tion of  war  with  his  own,  he  may  leave  a 
power  of  attorney  to  a  friend  to  collect 
his  debts,  and  even  to  sue  for  them.  Traite 
des  Assurances,  vol.  1,  p.  567.  But  though  a 
power  of  attorney  to  collect  debts,  given 
under  such  circumstances,  might  be  valid, 
it  is  generally  conceded  that  a  power  of 
attorney  cannot  be  given,  during  the  ex- 
istence of  war,  by  a  citizen  of  one  of  the 
belligerent  countries  resident  therein,  to 
a  citizen  or  resident  of  the  other;  for  that 
would  be  holding  intercourse  with  the 
enemy,  which  is  forbidden.  Perhaps  it 
may  be  assumed  that  an  agent  ante  hel- 
ium, who  continues  to  act  as  such  during 
the  war,  in  the  receipt  of  money  or  prop- 
erty on  behalf  of  his  principal,  where  it 
is  the  manifest  interest  of  the  latter  that 
he  should  do  so,  as  in  the  collection  of 
rents  and  other  debts,  the  assent  of  the 
principal  will  be  presumed,  unless  the 
contrary  be  shown;  but  that,  where  it  is 
against  his  interest,  or  would  impose  upon 
him  some  new  obligation  or  burden,  his 
assent  will  not  be  presumed,  but  must  be 
proved,  either  by  his  subsequent  ratifica- 
tion, or  in  some  other  manner."  Insur- 
ance Co.  V.  Davis,  95  U.  S.  425,  24  L.  Ed. 
453. 

"In  some  way,  however,  it  must  appear 
that  the  alleged  agent  assumed  to  act  as 
such,  and  that  the  alleged  principal  con- 
sented to  his  so  acting.  It  is  believed  that 
no  well-considered  case  can  be  found  an- 
terior to  these  life-insurance  cases  which 
have  arisen  out'  of  the  late  Civil  War,  in 
which  the  existence  or  continuance  of  an 
agency,  under  the  circumstances  above  re- 
ferred to,  have  been  established  contrary 
to  the  assent  of  the  alleged  parties  to  that 
relation.  Conn  v.  Penn,  Pet.  C.  C.  496,  is 
the  leading  authority  on  this  subject  in 
this  country.  The  question  in  that  case 
was  whether  the  claimants  of  land  in 
Pennsylvania,  under  contracts  of  purchase 
from  the  proprietaries  (the  Penns)  before 
the  Revolutionary  War,  were  entitled  to 
an  abatement  of  interest  during  the  war; 
and  Justice  Washington  held  that  this  de- 
pended on  the  question  whether,  during 
the  war,  the  proprietaries,  being  alien 
enemies,  'had  in  the  United  States  a  known 
agent,  or  agents,  authorized  to  receive  the 
purchase  money  and  quit  rents  due  to 
them  from  the  complainants,'  the  vendees. 
To  enable  the  parties  to  adduce  proof  on 
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should  continue,  and  where  there  is  ample  evidence  to  show  his  assent  to  such 
continuance.*® 

B.  Effect  of  Termination. — The  ^cts  of  an  agent,  subsequent  to  the  termi- 
nation of  the  agency,  can  neither  bind  nor  prejudice  the  principal.®^  However, 
a  third  person  is  justified  in  acting  upon  the  presumption  of  the  continuance  of 
an  agency,  until  notified  of  the  revocation  of  the  agent's  authority.®^ 


this  point,  the  court  allowed  further  evi- 
dence to  be  taken.  The  same  thing  was 
held,  at  the  same  term,  in  the  case  of  Den- 
nison  v.  Imbrie,  3  Wash.  396,  where  Jus- 
tice Washington  says:  *We  think  that  if 
the  alien  enemy  has  an  agent  in  the 
United  States,  or  if  the  plaintiff  himself 
was  in  the  United  States,  and  either  of 
these  facts  known  to  the  debtor,  interest 
ought  not  to  abate.'  It  is  obvious  that,  in 
these  cases,  the  judge  assumed  that  the 
relation  of  agency,  if  it  existed,  did  so 
with  the  mutual  consent  of  the  parties 
thereto.  And  the  same  observation,  it  is 
believed,  may  be  made  with  regard  to  all 
other  cases  on  the  subject,  except  some 
that  have  been  very  recently  decided.  The 
same  inference  may  be  deduced  from  the 
cases  decided  in  this  court  when  the  sub- 
ject of  payment  to  agents  in  an  enemy's 
country  has  been  discussed.  Amongst 
others  we  may  refer  to  the  following: 
Ward  V,  Smith,  7  Wall.  447,  19  L.  Ed.  297; 
Brown  v.  Hiatts,  15  Wall.  177,  21  L.  Ed. 
128;  Montgomery  v.  United  States,  15 
Wall.  395,  21  L.  Ed.  97;  Fretz  v.  Stover, 
22  Walk  198,  22  I^.  Ed.  769."  Insurance 
Co.  V.  Davis,  95  U.  S.  425,  24  L.  Ed.  453. 

"In  some  recent  cases  in  certain  of  the 
states  courts  of  last  resort,  for  whose 
decisions  we  always  entertain  the  highest 
respect,  a  different  view  has  been  taken; 


but  we  are  unable  to  concur  therein.  In 
our  judgment,  the  unqualified  assumption 
on  which  those  decisions  are  based — 
namely,  'once  an  agent  always  an  agent;' 
or,  in  other  words,  that  an  agency  con- 
tinues to  exist  notwithstanding  the  oc- 
currence of  war  between  the  countries  in 
which  the  principal  and  the  agent  respec- 
tively reside — is  not  correct,  and  that  the 
continuance  of  the  agency  is  subject  to 
the  qualification  which  we  have  stated 
above."  Insurance  Co.  v.  Davis,  95  U.  S. 
425,  24  L.   Ed.  453. 

50.  Power  to  sell  and  convey  real  es- 
tate not  revoked — ^Williams  v,  Paine,  169 
U.  S.  55,  70,  73,  42^  L.  Ed.  658. 

60.  Effect  of  termination — In  general. — 
General  Interest  Ins.  Co.  v.  Ruggles,  12 
Wheat.  408,  6  L,.  Ed.  674;  Grace  v,  Ameri- 
can Cent.  Ins.  Co.,  109  U.  S.  278,  27  L. 
Ed.  932.  See  ante,  "Liability  of  Principal 
to  Third  Persons,"  IX,  B,  1;  "Notice  to 
Agent  as  Notice  to  Principal,"  IX,  B,  6. 

61.  Continuance  of  agency  presumed  un- 
til  notice  of  revocation. — Johnson  v.  Chris- 
tian. 128  U.  S.  374.  32  L.  Ed.  412;  Hatch 
V.  Coddington,  95  U.  S.  48,  24  L.  Ed.  339; 
Insurance  Co.  v.  McCain,  96  U.  S.  84,  24 
L.  Ed.  653;  Bronson  v.  Chappell,  12  Wall. 
681,  20  L.  Ed.  436.  See  ante,  "In  General," 
XII,  A,  2,  a. 
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1.  General  Rule,  722. 

(713) 
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2.  Reason  for  Rule,  722. 

3.  Alteration  Beneficial  to  Surety,  722. 

4.  Alteration  Merely  Colorable,  723. 

5.  Erasure  of  Principal's  Name  in  Bond,  723. 

6.  Extension  of  Time  to  Principal,  723. 

D.  Acts  or  Omissions  of  Creditor  or  Obligee,  723. 

1.  In  General,  723. 

2.  Extension  of  Time  to  Principal,  724. 

a.  General  Rule,  724. 

b.  Limitations  or  Modifications  of  Rule,  724. 

(1)  Must  Be  Binding  Legal  Contract,  724. 

(2)  Necessity  for  Consideration,  724. 

(3)  Must  Be  without  Surety's  Consent,  724. 

(4)  Rights  of  Surety  Must  Be  Impaired,  724. 
(5) Agreement  Must  Be  for  Definite  Delay,  725. 

3.  Laches,  725. 

E.  Effect  of  Discharge,  725. 

L  Discharge  Final,  725. 
2.  Effect  on  Principal,  725. 

IV.  Bights  and  Remedies  of  Sureties,  725. 

A.  As  against  Principal,  725. 

1.  In  General,  725. 

2.  Right  to  Reimbursement  and  Exoneration,  725. 

3.  Subrogation  to  Rights  of  Creditor,  726. 

4.  Indemnity  of  Surety,  726. 

5.  Not  Bound  to  Notify  Principal  of  Pa)rment,  726. 

B.  As  against  Creditor,  726. 

C.  As  against  Cosureties,  726.  • 

V.  Actions  or  Suits  against  Principal  and  Surety,  726. 

A.  In  General,  726. 

B.  Liability  of  Principal  for  Costs,  726. 

C.  Joint  and  Several  Actions,  726. 

D.  Parties,  726. 

E.  Defenses,  727. 

1.  In  General,  727. 

2.  Insolvency,  727. 

3.  Fraud,  727. 
P.  Pleading,  727. 

1.  In  General,  727. 

2.  Declaration,  727. 
G.  Evidence,  727. 

1.  .Burden  of  Proof,  727. 

2.  Conclusiveness,  727. 
H.  Judgment  or  Decree,  727. 

1.  Against  Principal,  727. 

a.  Admissibility  in  Evidence,  727. 

b.  Surety  Not  Necessarily  Included,  727. 

c.  Attacking  Judgment,  727. 

2.  Against  Surety,  728. 

I.  Right  of  Creditor  against  Surety's  Indemnity,  728. 

CROSS   REFERENCES. 

See  the  titles  Bonds,  vol.  3,  p.  382;  Contribution  and  Exoneration,  vol. 
4,  p.  595;  Equity,  vol.  5,  p.  803;  Guaranty,  vol.  6,  p.  580;  Letters  of  Credit, 
vol.  7,  p.  854;  Limitation  of  Actions  and  Adverse  Possession,  vol.  7,  p.  900; 
Mechanics'  Liens,  vol.  8,  p.  328;  Parties,  ante  p.  34;  Pleading,  ante,  p.  418; 
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Principai.  and  Agent,  ante,  p.  640;    Pubuc  Officers;  Replevin;  Revenue 
Laws;  Witnesses. 

As  to  liability  of  sureties  in  admiralty,  see  the  title  Admiralty,  vol.  1,  p.  173. 
As  to  effect  on  sureties  of  amendment  to  libel,  see  the  title  Admiralty,  vol.  1, 
p.  167.  As  to  effect  on  surety  o-f  insertion  of  new  obligor  in  bonds,  see  the  title 
Alteration  of  Instruments,  vol.  1,  p.  265.  As  to  filling  blanks  in  bonds  with 
names  of  sureties,  see  the  title  Alteration  of  Instruments,  vol.  1,  p.  269.  As 
to  intervention  by  sureties,  see  the  title  Appeal  and  Error,  vol.  2,  p.  72.  As  to 
liability  of  sureties  on  appeal  bonds,  see  the  title  Appeal  and  Error,  vol.  2,  pp. 
188,  189,  193.  As  to  nonjoinder  of  sureties  in  motion  for  writ  of  error,  see  the 
title  Appeal  and  Error,  vol.  2,  p.  152.  As  to  rights  of  sureties  on  attachment 
bond  given  for  partnership  debt,  see  the  title  Attachment  and  Garnishment, 
vol.  2,  pp.  686,  687.  As  to  release  of  sureties  on  bail  bond,  see  the  title  Bail  and 
Recognizance,  vol.  2,  p.  777.  As  to  control  of  sureties  over  one  admitted  to 
bail,  see  the  title  Bail  and  Recognizance,  vol.  2,  p.  775.  As  to  liability  of  sure- 
ties on  bail  bond,  see  the  title  Bail  and  Recognizance,  vol.  2,  p.  776.  As  to  ef- 
fect on  surety  of  discharge  of  bankrupt,  see  the  title  Bankruptcy,  vol.  2,  pp. 
859,  860.  As  to  time  of  filing  claim  of  loss  in  order  to  fix  liability  of  surety  on 
bank  officers  bond,  see  the  title  Banks  and  Banking,  yol.  3,  p.  104.  As  to  li- 
ability of  sureties  on  bond  of  bank  cashier,  see  the  title  Banks  and  Banking,  vol. 
3,  p.  99.  As  to  liability  of  surety's  representative  when  the  surety  dies  before  the 
principal,  see  the  title  Bonds,  vol.  3,  p.  424.  As  to  conditional  delivery  of  bond 
by  surety,  see  the  title  Bonds,  vol.  3,  p.  392.  As  to  surety  undertaking  as  part- 
ner with  debtor,  see  the  title  Bonds,  vol.  3,  p.  409.  As  to  objection  for  mis- 
joinder or  nonjoinder  in  a  suit  against  sureties  on  a  bond,  see  the  title  Bonds, 
vol.  3,  p.  428.  As  to  remedy  against  personal  assets  of  deceased  surety  where 
obligee  has  elected  to  take  a  joint  judgment  on  a  joint  and  several  obligation,  see 
the  title  Bonds,  vol.  3,  p.  444.  As  to  judgments  against  sureties  on  bonds,  see  the 
title  Bonds,  vol.  3,  p.  443.  As  to  compromise  with  principal  as  barring  recovery 
against  sureties  on  bond,  see  the  title  Compromise  and  Settlement,  vol.  3,  p.  995. 
As  to  law  governing  liability  of  sureties  on  official  bond,  see  the  title  Conflict  of 
Laws,  vol.  3,  p.  1049.  As  to  right  to  sue  principal  and  surety  jointly,  see  the  title 
Courts,  vol.  4,  p.  1151.  As  to  admissibility  of  declarations  of  cosurety  and  prin- 
cipal, see  the  title  Declarations  and  Admissions,  vol.  5,  p.  227.  As  to  due  proc- 
ess of  law  in  regard  to  giving  a  surety  notice,  see  the  title  Due  Process  of  Law, 
vol.  5,  p.  645.  As  to  estoppel  of  one  who  acknowledges  himself  as  principal  from 
saying  that  he  is  surety  only,  see  the  title  Estoppel,  vol.  5,  p.  923.  As  to  liability 
of  surety  on  administration  bond,  see  the  title  Executors  and  Administrators, 
vol.  6,  p.  175.  As  to  liability  of  surety  of  administrator  de  bonis  non,  see  the  title 
Executors  and  Administrators,  vol.  6,  p.  189.  As  to  motive  of  trespass  on 
part  of  surety,  see  the  title  Evidence,  vol.  5,  p.  1062.  As  to  mode  of  procedure 
against  sureties  on  forthcoming  bonds,  see  the  title  Forthcoming  and  Delivery 
R)nds,  vol.  6,  p.  390.  As  to  surety  on  guardian's  bond,  see  the  title  Guardian 
AND  Ward,  vol.  6,  p.  601.  As  to  sureties  on  the  bonds  of  public  officers,  see  the 
title  Public  Oi^ipicers.  As  to  surety  on  bond  of  revenue  collector,  see  the  title 
Revenue  Laws.  As  to  right  of  surety  to  control  application  of  payments  by  ad- 
ministrator, see  the  title  Payment,  ante,  p.  319. 

I.   The  Relation  of  Principal  and  Surety. 

A.  Nature. — ^The  undertaking  of  the  surety  is  essentially  a  pledge  to  make  good 
the  misfeasance  or  nonfeasance  of  his  principal  to  an  amount  coextensive  with  the 
penalty  of  his  bond.^  Sureties  agree  to  stand  for  their  principal  because  of  their 
confidence  in  him.^ 

1.    Nature. — Leggett  v.   Humphreys,  21  dpal. — Where  a  bond  was  given   by  the 

How.    66,    76,    16    L-    Ed .  50.      See    post,  agent    of    an    unincorporated    joint-stock 

"Nature,"  II,  A,  1.  company,   to   the    directors   for   the    time 

8.    Because  of  their  confidence  in  prin-  being,    for    faithful    performance    of    his 
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B.  Source. — "The  obligation  of  suretyship  arises  only  from  positive  con- 
tract/'« 

0.  Distinctions — 1.  Surety  Distinguished  from  Guarantor. — See  the  title 
Guaranty,  vol.  6,  p.  584. 

2.  Surety  Distinguished  from  Indorser. — "Indorsers,  it  is  sometimes  said, 
are  sureties,  but  their  contract,  which  is  a  new  one  as  compared  with  the  maker  of 
the  note,  differs  in  some  important  respects  from  that  of  the  surety,  who  is  a  joint 
promisor  with  the  principal,  as  the  holder  of  such  an  instrument  is  under  no  obli- 
gation to  use  diligence  to  enforce  payment  against  the  maker  in  order  to  hold  the 
indorser."* 

n.    The  Contract  of  Suretyship. 

A.  Nature  and  Scope  of  Contract — 1.  Nature. — By  a  contract  of  guaranty 
or  suretyship,  one  person  undertakes  to  be  responsible  for  debts  to  be  contracted  by 
another.^ 

2.  Scope. — A  surety  does  not  undertake  to  be  responsible  for  debts  contracted 
by  his  principal  jointly  with  a  third  person  as  partners  or  otherwise.^ 

B.  Who  Regarded  as  Sureties — 1.  Vendor  and  Vendee  of  Mortgaged 
Property. — Where  a  mortgagor  conveys  the  mortgaged  property,  the  grantee 
assuming  payment  of  the  mortgage,  such  grantor  and  grantee  as  between  them- 
selves become  respectively  surety  and  principal   for   the   payment   of   the  debt.'' 


duties,  etc.,  and  the  directors  were  ap- 
pointed annually,  and  changed,  before  a 
breach  of  the  condition  of  the  bond,  the 
agent  and  his  sureties  were  held  liable  to 
an  action  brought  by  the  obligees,  after 
they  had  ceased  to  be  directors,  because 
the  sureties  did  not  become  sureties  in 
consequence  of  their  confidence  in  the 
directors  but  of  the  confidence  in  the  agent 
whose  sureties  they  were.  Anderson  v. 
Longden,  1  Wheat.  85,  4  L.  Ed.  42. 

3.  Obligation  arises  from  contract.^ — 
United  States  v.  Price,  9  How.  83,  91, 
13  L.  Ed.  56. 

4.  Surety  distinguished  from  indorser. — 
Ross  V.  Jones,  22  Wall.  576,  588,  22  L. 
Ed.  730. 

"Confirmation  that  the  indorser  is  not 
a  surety  in  the  general  sense  is  also 
derived  from  the  fact  that  he  stands  in 
the  attitude  of  the  drawer  of  a  new  bill, 
and  that  he  is  not  primarily  liable  to  make 
the  payment,  but  only  in  case  of  the 
default  of  the  maker  and  proof  of  due 
presentment,  protest,  and  notice  of  dis- 
honor, and  that  even  then  he  cannot  be 
joined  with  the  maker,  as  the  surety 
proper  may  be,  because  the  maker  and 
indorser  are  liable  on  different  contracts." 
Ross  V.  Jones,  22  Wall.  576,  589,  22  L. 
Ed.  730.  See.  generally,  the  title  BILLS, 
NOTES  AND  CHECKS,  vol.  3,  p.  257. 

5.  Nature  of  contract. — Waterman  v. 
Alden,  143  U.  S.  196,  201,  36  L-  Ed.  123; 
See  ante,  "Nature,"  I,  A. 

6.  Scope  of  contract. — Waterman  v. 
Alden,  143  U.  S.  196.  201,  36  L.  Ed.  123; 
Miller  v.  Stewart,  9  Wheat.  680,  703,  6  L. 
Ed.  189. 

Liability  for  balances  on  account  of  other 
contracts. — The  sureties  in  the  bond  of  a 
contractor,  given  to  secure  the  perform- 
ance of  a  contract  for  the  supply  of  the 
rations  for  the  troops  of  the  United 
States,  are  not  responsible  for  any  bal- 


ance in  the  hands  of  the  contractor,  at  the 
expiration  of  the  contract,  or  advances 
rnade  to  him,  not  on  account  of  that  par- 
ticular contract  exclusively,  but  on  account 
of  that  and  other  contracts,  as  a  common 
fund  for  supplies,  where  accounts  of  the 
supplies,  the  expenditures  and  the  funds, 
had  all  been  throughout  blended  indis- 
criminately by  both  parties,  and  no 
separate  portion  had  been  designated,  or 
set  apart  for  the  contract.  To  say  that 
the  sureties  in  the  bond  should  be  liable 
for  the  whole  balance  would  be  to  say 
that  they  should  be  liable  for  advances 
made  under  any  other  contracts,  and  if 
not  liable  for  the  whole,  the  very  case 
supposed  in  the  instruction  precludes 
the  possibility  of  any  legal  separation  of 
the  items  of  the  balance;  each  and  all  of 
them  are  blended,  per  my  et  per  tout, 
as  a  common  fund.  The  case,  indeed,  in 
the  principles  which  must  govern  it, 
ranges  itself  under  that  large  class  of 
cases,  where  a  party  bound  for  the  fidelity 
of  a  clerk  or  other  agent  of  A.,  as  keeper 
of  his  money  or  accounts,  is  held  not 
liable  for  acts  done  as  the  keeper  of  the 
money  of  A.  and  B.  United  States  v, 
Jones,  8  Pet.  399,  8  L.  Ed.  988.  See  the 
title  WORKING  CONTRACTS. 

"'A  surety  for  the  faithful  service  of 
B  as  clerk  to  C,  who  afterwards  enters 
into  partnership  with  D,  is  not  liable  for 
unfaithful  conduct  to  C  and  D.'  The  same 
law  has  been  explicitly  and  repeatedly 
ruled  by  this  court,  as  will  be  seen  in  the 
cases  of  Miller  v.  Stewart  (9  Wheat.  680, 
6  L.  Ed.  189);  of  McGill  v.  United  States 
Bank  (12  Wheat.  511,  6  L.  Ed.  711);* 
and  the  United  States  v.  Boyd  (15  Pet 
187,  10  L.  Ed.  706)."  Leggett  v.  Hum- 
phreys, 21  How.  66,  76,  16  L.  Ed.  50. 

7.  Grantor  and  grantee  as  surety  and 
principal. — Unioif  Mut.  Life  Ins.  Co.  v, 
Hanford,  143  U.  S,  187,  191,  36  L.  Ed.  118. 
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This  does  not,  however,  without  the  assent  of  the  creditor  convert  the  vendor 
from  a  principal  debtor  to  a  surety  merely  as  between  the  creditor  and  debtor.® 
The  grantee  may  become  the  principal  debtor  of  the  creditor  and  the  grantor  the 
surety  only  by  the  mutual  agreement  of  all  three.^ 

2.  Married  Women. — A  woman  who  has  executed  a  mortgage  upon  her 
separate  property  to  secure  a  debt  of  her  husband,  becomes  as  to  that  debt  a 
surety.  She  does  not  become  personally  bound  for  the  payment  of  the  debt, 
but  her  property  mortgaged  is  bound.  As  such  surety,  she  is  entitled  to  all  the 
rights  and  privileges  of  a  personal  surety,  and  will  be  discharged  by  anything 
that  will  discharge  a  surety  who  is  personally  bound.^^ 

3.  Partner. — Where  one  partner  agrees  to  assume  all  the  firm  liabilities  and 
to  save  the  other  partner  harmless,  he  becomes  a  surety  for  such  partner.^^ 

4.  Accommodation  Indorsers. — The  fact  that  parties  were  accommodation 
indorsers  does  not  make  them  cosureties,  bound  to  contribute  equally  to  the  pay- 
ment of  the  bills,  without  a  special  agreement  to  that  efFect.^^ 

0.  Oonsideration. — As  to  consideration  sufficient  to  bind  sureties,  see  the 
title  Bonds,  vol.  3,  p.  394. 

D.  Fraud  and  Deceit  as  Affecting  Validity  of  Oontract — 1.  In  Gen- 
ERAi,. — "If  a  party,  taking  a  guaranty  from  a  surety,  conceals  from  him  facts 
which  go  to  increase  his  risk  and  suffers  him  to  enter  into  the  contract  under 
false  impressions,  as  to  the  real  state  of  the  facts,  such  a  concealment  will 
amount  to  a  fraud,  because  the  party  is  bound  to  make  the  disclosure.  "^^ 

2.  As  TO  Creditor's  Duty  to  Disci^ose  Facts. — A  surety  is  a  favored  debtor. 
His  rights  are  zealously  guarded  both  at  law  and  in  equity.  The  slightest  fraud 
on  the  part  of  the  creditor,  touching  the  contract,  annuls  it.  But  the  creditor  is 
under  no  obligation,  legal  or  moral,  to  search  for  the  surety,  and  warn  him  of  the 
danger  of  the  step  he  is  about  to  take.  He  is  not  bound  to  inform  the  intended 
surety  of  matters  affecting  the  credit  of  the  debtor,  or  of  any  circumstances  un- 
connected with  the  transaction  in  which  he  is  about  to  engage. ^^ 


See  the  title  MORTGAGES  AND  DEEDS 
OF  TRUST,  vol.  8,  p.  452. 

B.  As  between  creditor  and  debtor. — 
Shepherd  v.  May,  115  U.  S.  505,  511,  29 
Lf.  Ed.  456. 

'It  cannot,  we  think,  be  reasonably 
claimed  that  a  debtor  is  converted  into  a 
surety  by  his  creditor's  acceptance  of  an 
additional  promise  from  a  third  person 
to  pay  the  debt  due  him  by  his  debtor. 
There  is  no  element  of  suretyship  in  such 
a  contract,  unless  it  be  that  the  additional 
debtor  might  be  regarded  as  surety  for 
the  original  debtor."  Cucullu  v.  Hernan- 
dez, 103  U.  S.  105,  116,  26  L.  Ed.  322. 

9.  Mutual  agreement  of  all  three. — 
Shepherd  v.  May,  H5  U.  S.  505,  511,  29 
L.  Ed.  456. 

10.  Married  woman  as  surety. — Cross  v. 
Allen,  141  U.  S.  528,  534,  35  L.  Ed.  843. 
See  the  title  HUSBAND  AND  WIFE, 
vol.  6,  p.  716. 

11.  By  an  agreement  a  partner  con- 
tracted to  pay  all  the  debts  and  liabilities 
of  every  kind  of  the  firm,  to  assume  the 
liabilities  and  to  save  J.  (the  other  part- 
ner) harmless.  This  was  broken  by  a 
failure  to  pay  the  parties  to  whom  the 
firm  was  liable,  and  it  was  not  necessary 
to  a  breach  that  J.  should  show  that  he 
had  first  paid  those  parties.  It  was  not 
an  agreement  merely  to  indemnify  J.  from 
damage,  but  to  assume  the  indebtedness 


and  discharge  him  from  liability.  John- 
son V.  Risk,  137  U.  S.  300,  308,  34  L.  Ed. 
683.  See  the  title  PARTNERSHIP,  ante, 
p.   73. 

12.  Accommodation  indorsers  not  nec- 
essarily cosureties. — McCarty  v.  Roots, 
21  How.  432,  441,  16  L.  Ed.  162.  See  the 
title  BII.LS.  NOTES  AND  CHECKS, 
vol.  3,  p.  257. 

18.  Principal  must  not  fraudulently 
cover  all  material  facts. — Oris  wold  v. 
Hazard,  141  U.  S.  260,  286,  35  L.  Ed.  678. 
See  post,  "In  General,"  III,  D,  1;  "Fraud," 
V,  E,  3. 

Where  one  signed  a  bond  for  discharge 
from  ne  exeat  which  made  him  absolutely 
liable  as  surety  for  any  amount  adjudged 
to  be  due  from  the  debtor,  though  he 
believed  it  was  simply  to  secure  the 
debtor's  appearance,  there  being  an  agree- 
ment to  discharge  the  writ  which  was 
unknown  to  him,  this  amounts  to  a  fraud 
in  law  upon  such  surety.  Griswold  v. 
Hazard,  141  U.  S.  260,  284,  35  L.  Ed.  678. 
See  the  title  FRAUD  AND  DECEIT, 
vol.  6,  p.  411. 

14.  Creditor  under  no  obligation  to 
warn  surety. — Magee  v.  Manhattan  Life 
Ins.  Co.,  92  U.  S.  93,  98,  99,  23  L.  Ed.  699. 

"The  mere  relation  of  principal  and 
surety  does  not  require  the  voluntary 
disclosure  of  all  the  material  facts  in  all 
cases.     The    same    rule    as    to    disclosure 
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3.  Duty  op  Surety. — There  is  a  duty  incumbent  on  the  surety.  He  must 
not  rest  supine,  close  his  eyes,  and  fail  to  seek  important  information  within  his 
reach.  If  he  does  this,  and  a  loss  occurs,  he  cannot,  in  the  absence  of  fraud  on 
the  part  of  the  creditor,  set  up  as  a  defense  facts  then  first  learned  which  he 
ought  to  have  known  and  considered  before  entering  into  the  contract.^*^ 

E.  Oonstruction — 1.  Gbnerai,  Rulk. — ^The  contract  of  a  surety  is  to  be 
construed  strictly,  and  is  not  to  be  extended  beyond  the  fair  scope  of  its  terms.** 
It  is  one  strictissimi  juris,  and  cannot  be  changed  by  implication.*^  This  rule 
applies  to  principals  as  well  as  sureties.*® 

2.  Mattes  Collateral  and  Incidental. — But  this  rule  of  construction 
only  applies  to  the  contract  itself  and  not  to  matters  collateral  or  incidental 
to  it.*» 

3.  Contract  Founded  on  CoNsroERATioN. — "The  rule  of  strictissimi  juris 
is  a  stringent  one,  and  is  liable  at  times  to  work  a  practical  injustice.  It  is  one 
which  ought  not  to  be  extended  to  contracts  not  within  the  reason  of  the  rule, 
particularly  when  the  bond  is  underwritten  by  a  corporation  which  has  under- 
taken for  a  profit  to  insure  the  obligee  against  a  failure  of  performance  on  the 
part  of  the  principal  obligor."2o     And  the  rule  which  permits  a  surety  to  stand 


does  not  apply  in  cases  of  principal  and 
surety  as  in  cases  of  insurance  on  ships 
or  lives."  Magee  v.  Manhattan  I^ife  Ins. 
Co.,  92  U.  S.  93,  99,  23  I^  Ed.  699.  See, 
generally,  the  titles  INSURANCE,  vol.  7, 
p.  66;  MARINE  INSURANCE,  vol.  8, 
p.  149. 

16.  Surety  must  be  alert  and  careful. — 
Magee  v.  Manhattan  Life  Ins.  Co.,  92  U. 
S.  93,  98,  23  I^.  Ed.  699. 

The  act  of  July  20,  1868,  provides  that 
distillers  must  file  bonds  which  must  be 
approved  though  not  until  it  appears  that 
the  distiller  is  the  owner  in  fee,  un- 
incumbered of  the  land  on  which  the  dis- 
tillery is.  If  the  sureties  have  not  taken 
care  to  see  that  the  bond  was  not  approved 
until  all  the  conditions  were  complied 
with,  it  is  their  fault  and  they  are  not 
discharged  if  the  land  is  incumbered. 
Osborne  v.  United  Slates,  19  Wall.  577, 
22  L.  Ed.  208.  See  the  title  REVENUE 
LAWS. 

16.  Contract  strictly  construed. — Miller 
V,  Stewart,  9  Wheat.  680,  6  L.  Ed.  189; 
United  States  v,  Ulrici,  111  U.  S.  38,  42, 
28  L.  Ed.  344;  Leggett  v,  Humphreys, 
21  How.  66,  16  L.  Ed.  60;  United  States  v. 
Boecker,  21  Wall.  652,  22  L.  Ed.  472; 
United  States  v.  Sutton,  111  U.  S.  42,  28 
L.  Ed.  346;  United  States  v.  Boyd,  15 
Pet.  187,  10  L.  Ed.  706;  United  States  v. 
Price,  9  How.  83,  91,  13  L.  Ed.  56;  Sprigg 
V.  Bank,  14  Pet.  201,  10  L.  Ed.  419.  See 
post,  "General  Rule,"  II,  F,  1,  a. 

17.  The  Oregon,  158  U.  S.  186,  209, 
39  L.  Ed.  943;  Crane  v,  Buckley,  203  U. 
S.  441,  447,  51  L.  Ed.  260;  Mauran  v. 
BuUus.  16  Pet.  528,  10  L.  Ed.  1056.  See 
the  titles  BONDS,  vol.  3,  p.  408; 
GUARANTY,  vol.  6,  p.  585. 

Where  the  condition  of  a  bond  made 
by  principal  and  surety  was  absolute  that 
the  principals  should  pay  all  indebtedness, 
the  obligors  waiving  notice  of  nonpay- 
ment  of  all   notes   executed,   indorsed   or 


guaranteed,  as  the  surety  did  not  make 
or  indorse  the  notes  his  waiver  could  only 
apply  to  a  default  by  the  principaL 
Streeper  v,  Victor  Sewing  Machine  Co., 
112  U.  S.  676,  687,  28  L.  Ed.  852;  Murphy 
V.  Victor  Sewing  Machine  Co.,  112  U.  S- 
688,  692,  28  L.  Ed.  856. 

18.  "Even  as  between  principals,  a  court 
will  not  bind  parties  to  conditions  or 
obligations  to  which  they  have  not  bound 
themselves,  according  to  a  fair  inter- 
pretation of  their  contract."  McMicken  tr. 
Webb,  6  How.  292,  298,  12  L.  Ed.  443. 

19.  Does  not  apply  to  collateral  and 
incidental  nutters. — "It  is  quite  true  that 
'the  extent  of  the  liability  to  be  incurred 
must  be  expressed  by  the  surety,  or 
necessarily  comprised  in  the  terms  used 
in  the  obligation  or  contract;*  that  is, 
'the  obligation  is  not  to  be  extended  to 
any  other  subject,  to  any  other  person, 
or  to  any  other  period  of  time  than  is 
expressed  or  necessarily  included  in  it.' 
'In  this  sense  only,*  continued  Mr.  Burge, 
Law  of  Suretyship,  1st  Am.  Ed.,  p.  40, 
'must  be  understood  the  expression  that 
the  contract  of  the  surely  is  to  be  con- 
strued strictly.  It  is  subject  to  the  same 
rules  of  construction  and  interpretation 
as  every  other  contract.'  Besides,  the 
rule  of  construction  applies  only  to  the 
contract  itself,  and  not  to  matters  col- 
lateral and  incidental,  or  which  arise  in 
execution  of  it,  which  are  to  be  governed 
by  the  same  rules  that  apply  in  like  cir- 
cumstances, whatever  the  relation  of  the 
parties."  Warner  v.  Connecticut  Mut 
Life  Ins.  Co.,  109  U.  S.  357,  363,  27  L. 
Ed.  962. 

80.  Rule  otherwise  where  contract 
founded  on  consideration. — Guaranty  Co. 
V.  Pressed  Brick  Co.,  191  U.  S.  416,  426, 
48  L.  Ed.  242;  Hill  v,  American  Surety  Co., 
200  U.  S.  197,  202,  50  L.  Ed.  436.  See  the 
title  BANKS  AND  BANKING,  vol.  3, 
p.  100. 
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upon  his  strict  legal  rights,  when  applicable,  does  not  prevent  a  construction  of 
the  bond  with  a  view  to  determining  the  fair  scope  and  meaning  of  the  con- 
tract in  the  light  of  the  language  used  and  the  circumstances  surrounding  the 
parties.^^ 

4.  Interpretation  Prospective. — When  the  terms  of  the  sureties'  contract 
have  respect  to  the  conduct  or  fidelity  of  the  principal,  or  to  any  other  matter 
usually  contemplated  as  arising  in  the  future,  such  contract  is  to  be  interpreted 
prospectively,  and  not  retrospectively.22 

5.  Question  of  Law. — The  construction  of  a  surety's  contract  is  for  the 
court.23 

P.  Liability  on  Oontract — 1.  Measure  of  Surety's  Liabii^ity — a.  Gen- 
eral Rule. — ^The  obligation  of  a  surety  in  general  goes  to  the  same  extent  as 
that  of  his  principal,^*  nothing  being  clearer,  both  upon  principle  and  author- 
ity, than  the  doctrine  that  the  liability  of  a  surety  is  not  to  be  extended  by  impli- 
cation beyond  the  terms  of  his  contract.^^ 

b.  Liability  of  Surety  on  Bond, — ^Thus  the  recovery  against  the  sureties  on  a 
bond  is  limited  to  the  penalty.^ 


Generally,  all  instruments  of  suretyship 
are  construed  strictly,  as  mere  matters  of 
legal  right;  the  rule  is  otherwise,  where 
they  are  founded  on  a  valuable  considera- 
tion. Mauran  v,  Bullus,  16  Pet.  528,  537, 
10  L.  Ed.  1056. 

81.  Hill  V,  American  Surety  Co.,  200  U. 
S.  197,  203,  50  L.  Ed.  436. 

S2.  Contract  interpreted  prospectively. — 
Meyers  v.  Block,  120  U.  S.  206,  214,  30  L. 
Ed.  642. 

83.  Question  for  the  court. — Bell  v, 
Bruen,  l  How.  169,  186,  11  L.  Ed.  89. 

8i.  Obligation  same  as  principal's. — 
Benjamin  v,  Hillard,  23  How.  149,  164, 
16  L.  Ed.  518;  United  States  v.  Jones, 
8  Pet.  399,  8  L.  Ed.  988;  United  States  v, 
AUsbury,  4  Wall.  186,  18  L.  Ed.  321.  See 
the  title  BONDS,  vol.  3,  p.  412. 

"The  natural  limit  of  the  obligation  of 
a  surety  is  to  be  foimd  in  the  obligation 
of  the  principal;  and  when  that  is  ex- 
tinguished, the  surety  is  in  general 
liberated.  In  some  codes,  the  obligation 
of  a  surety  cannot  extend  beyond  or  exist 
under  conditions  more  onerous  than  that 
of  his  principal."  Cage  v,  Cassidy,  23 
How.  109,  116,  16  L.  Ed.  430. 

"Sureties  are  as  much  bound  by  the 
true  intent  and  meaning  of  their  con- 
tracts which  they  voluntarily  subscribe  as 
principals.'*  Read  v.  Bowman,  2  Wall.  591, 
603,  17  L.  Ed.  812. 

85.  Smith  v.  United  States,  2  Wall.  219, 
234,  17  L.  Ed.  788;  Martin  v.  Thomas, 
24  How.  315,  317,  16  L.  Ed.  689;  Smith  v. 
United  States,  2  Wall.  219,  235,  17  L. 
Ed.  788;  McMicken  v.  Webb,  6  How.  292, 
12  L.  Ed.  443;  Leggett  v,  Humphreys, 
21  How.  66,  75,  16  L-  Ed.  50;  Bein  v. 
Heath,  12  How.  168,  179,  13  L.  Ed.  939; 
Magee  v.  Manhattan  Life  Ins.  Co.,  92 
U.  S.  93,  98,  23  L.  Ed.  699;  United  States 
V,  Hough,  103  U.  S.  71,  73,  26  L.  Ed.  305; 
Pickersgill  v,  Lahens,  15  Wall.  140,  144, 
21  L.  Ed.  119;  Prairie  State  Bank  v. 
United  States,  164  U.  S.  227,  237,  41  L. 
Ed.  412;  Meyers  v.  Block,  120  U.  S.  206, 


213,  30  L.  Ed.  642.  See  post,  "General 
Rule,"  III,  C,  1.  And  see  the  title 
BONDS,  vol.  3,  p.  408. 

Where  persons  are  mere  sureties  on  a 
note,  the  creditor  cannot  by  setting  up 
another  contract  as  formed  or  as  intended 
to  be  formed  between  himself  and  the 
piincipal,  transfer  the  responsifiility  of 
these  sureties  to  such  contract  differing 
in  its  terms  from  that  which  they  had  in 
fact  executed.  McMicken  v,  Webb,  6 
How.  292,  298,  12  L-  Ed.  443. 

"Neither  a  court  of  law  nor  equity,  said 
this  court,  in  McMicken  v.  Webb,  6  How. 
292,  296,  12  L-  Ed.  443,  will  lend  its  aid 
to  affect  sureties  beyond  the  plain  and 
necessary  import  of  their  undertaking,  nor 
add  a  new  term  or  condition  to  what  they 
have  stipulated.  Sureties  must  be  per- 
mitted to  remain  in  precisely  the  situa- 
tion they  have  placed  themselves;  and 
it  is  no  justification  or  excuse  with 
another  for  attempting  to  change  their 
situation  to  allege  or  show  that  they 
would  be  benefited  by  such  change." 
Cited  in  Smith  v.  United  States,  2  Wall. 
219,  235,  17  L.  Ed.  788.  See  ante,  "General 
Rule  "II   El 

"In  Miller  v.  Ctewart,  9  Wheat.  680, 
703,  6  L.  Ed.  189,  this  court  said:  'Nothing 
can  be  clearer,  both  upon  principle  and 
authority,  than  the  doctrine  that  the 
liability  of  a  surety  is  not  to  be  extended 
by  implication  beyond  the  terms  of  his 
contract.  To  the  extent,  and  in  t^je 
manner,  and  under  the  circumstances 
pointed  out  in  his  obligation,  he  is  bound, 
and  no  further.  *  *  *  It  is  not  sufficient 
that  he  may  sustain  no  injury  by  a  change 
in  the  contract,  or  that  it  may  even  be 
for  his  benefit.  He  has  a  right  to  stand 
upon  the  very  terms  of  his  contract,  and 
if  he  does  not  assent  to  any  variation  of 
it  and  a  variation  is  made,  it  is  fatal.' " 
Cited  in  United  States  v.  Boecker,  21  Wall. 
652.  657,  22  L-  Ed.  472. 

86.  Liability  of  surety  on  bond. — McGill 
V.  United  States  Bank,  12  Wheat.  511,  6 
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c.  Where  Surety  Has  Become  Principal, — ^The  rule  that  sureties  are  not 
liable  beyond  their  contract  does  not  apply  where  the  surety  has  by  his  own  act 
exchanged  his  character  of  surety  for  that  of  principal,  and  has  then  applied  to 
a  court  of  equity  to  reinstate  him  to  his  character  of  surety  in  violation  of  his 
own  express  contract.^^ 

2.  Liability  Bas^  on  Erroneous  Accounts. — The  principal  and  sureties 
of  a  bond  cannot  be  compelled  to  pay  an  alleged  indebtedness  based  upon  a 
statement  of  account,  when  there  are  palpable  errors  upon  the  face  of  the  state- 
ment; or  when  the  defendants  are  prepared  to  show  by  affirmative  evidence 
that  there  are  in  fact  errors  in  the  accounts.^® 

3.  Liability  under  Inapplicable  Statute. — Sureties  on  a  bond  for  the  stay 
of  execution  upon  a  judgment  given  under  an  inapplicable  statute  are  not  liable.^® 

4.  Liability  of  Cosureties. — Cosureties  are  bound  to  contribute  equally  to 
the  debt  they  have  jointly  undertaken  to  pay;  but  the  undertaking  must  be  joint, 
not  separate  and  successive.*^ 

5.  Fixing  Liability — a.  At  Common  Law. — At  common  law,  the  sureties 
on  a  bond  were  liable  to  a  suit  without  issuing  an  execution  against  the  prin- 
cipal.81 

b.  As  to  Notice  of  Principal's  Default, — In  order  for  the  liability  of  sureties  on 
a  bond  to  become  fixed,  it  is  not  necessary  that  they  should  have  notice  of  the 
default  of  the  principal.82 

c.  Necessity  for  Demand — (1)  In  General,— ^h  breach  of  a  bond  to  account 
for  money  does  not  occur  and  hence  no  liability  attaches  until  a  demand  to  re- 
fund has  been  made  on  the  principal  or  his  sureties.*^ 

(2)  Wltat  Constitutes. — Service  of  the  writ  on  the  sureties  is  sufficient  demand 
to  refund.** 

d.  Discharge  of  Principal  from  Prison, — A  departure  from  prison  rules  after 


L.  Ed.  711;  Humphreys  v.  Leggett,  9  How. 
297,  13  L.  Ed.  145;  Dumont  v.  United 
States,  98  U.  S.  142,  144,  25  L.  Ed.  65; 
Leggett  V.  Humphreys,  21  How.  66,  76, 
16  L.  Ed.  50.  See  the  title  BONDS,  vol. 
3,  p.  408. 

27.  Surety  exchanged  character  for  that 
of  principal. — Sprigg  v.  Bank,  14  Pet.  201, 
10  L.  Ed.  419. 

When  one  who  is,  in  reality,  only  surety 
is  willing  to  place  himself  in  the  situation 
of  principal,  by  expressly  declaring  upon 
his  contract,  that  he  binds  himself  as  such, 
there  cannot  be  any  hardship  in  holding 
him  to  the  character  in  which  he  assumes 
to  place  himself;  as  ^o  that  particular 
contract,  he  undertakes  as  a  partner  with 
the  debtor;  and  has  no  more  right  to  dis- 
claim the  character  of  principal,  than  the 
creditor  has  to  treat  him  as  principal,  if 
he  had  set  out  in  the  obligation,  that  he 
was  only  surety.  Sprigg  v.  Bank,  10  Pet. 
2>7.  9  L.  Ed.  416. 

Fraud  where  debtor  attempts  to  change 
his  contract. — It  is  a  fraud  on  the  part  of 
a  debtor  to  attempt  to  convert  his  con- 
tract as  principal  into  that  of  a  surety 
only.  Sprigg  v.  Bank,  14  Pet.  201,  10 
L.  Ed.  419.  See,  generally,  the  title 
FRAUD  AND  DECEIT,  vol  6,  p.  394. 

When  principal  and  surety  are  bound, 
jointly  and  severally,  in  a  bond,  although 
there  is  no  express  admission  on  the  face 
of  the  instrument  that  all  are  principals, 
yet  the  surety   cannot  aver  by  pleading, 


that  he  is  surety  only.     Sprigg  v.  Bank» 
10  Pet.  257,  9  L-  Ed.  416. 

28.  Not  liable  upon  erroneous  accounts. — 
United  States  v.  Dumas,  149  U.  S.  278, 
286,  37  L.   Ed.  734. 

29.  Not  liable  on  bond  under  inapplicable 
statute. — Lamaster  v.  Keeler,  123  U.  S.  376, 
391,  31  L.  Ed.  238. 

30.  Liability  of  cosureties. — McDonald 
V.  Magruder,  3  Pet.  470,  7  L.  Ed.  744. 
See  post,  "As  against  Cosureties,"  IV,  C. 

31.  Liability  at  common  law. — Smith  v, 
Gaines,  93  U.  S.  341,  342,  23  L.  Ed.  901. 

32.  Notice  of  principal's  default  not 
necessary. — Streeper  v.  Victor  Sewing 
Machine  Co.,  112  U.  S.  676,  687,  28  L. 
Ed.  852. 

In  an  action  on  a  bond  for  goods  sold 
to  the  principal  at  a  specified  credit,  the 
liabilities  of  the  sureties  on  such  bond 
are  not  affected  by  the  fact  that  the 
plaintiffs  failed  to  give  notice  to  the 
sureties  that  the  principals  in  the  bond 
had  not  paid  for  the  goods  at  the 
expiration  of  the  term  of  credit  agreed  on. 
Clark  V.  Gerstley,  204  U.  S.  504,  505,  51 
L.  Ed.  589. 

33.  No  breach  until  demand  made. — 
United  States  v.  Curtis,  100  U.  S.  119,  124, 
25  L.  Ed.  571.  See,  generally,  the  title 
DEMAND,  vol.  5,  p.  287. 

34.  Service  on  sureties  sufficient  de- 
mand.—United  States  V.  Curtis,  100  U.  S. 
119,  124,  25  L.  Ed.  571. 
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being  discharged  in  due  course  of  law  under  the  Virginia  Insolvent  Act,  though 
such  discharge  was  fraudulently  obtained,  is  not  such  a  breach  of  his  bond  by  the 
debtor  as  will  impose  on  his  security  a  liability  for  the  debt.^* 

m.    Discharge  or  Release  of  Surety. 

A.  Payment  or  Performance. — Sureties  on  ordinary  bonds  or  commercial 
contracts  are  released  by  payment  of  the  debt  or  performance  of  the  act  stipu- 
lated.3« 

B.  Discharge  of  Principal — 1.  In  General. — ^The  discharge  of  the  principal 
in  general  discharges  the  surety.®^ 

2.  Discharge  of  Imprisoned  Debtor. — ^The  discharge  under  an  act  of  con- 
gress of  the  principal  from  imprisonment  does  not  release  the  debt  against  the 
surety.*  8 


35.  Under  Virginia  insolvent  act. — 
Simms  v.  Slacum,  3  Cranch  300,  306, 
2  L.  Ed.  446.  See  post,  "Discharge  of 
Imprisoned  Debtor,"  III,  B,  2. 

86.  Payment  or  performance  releases 
sureties. — Reese  v.  United  States,  9  Wall. 
13,  21,  19  L.  Ed.  541. 

Reformance  of  alternative  condition. — 
Where  the  condition  of  a  bond  is  in  the 
alternative,  the  surety  is  discharged  by 
the  performance  of  one  of  its  alternative 
conditions.  Dumont  v.  United  States, 
98  U.  S.  142,  25  L.  Ed.  65.  See  the  title 
BONDS,  vol.  3,  p.  409. 

87.  Discharge  of  principal  by  resig- 
nation.— Wbere  one  of  two  administrators 
resigns  by  proceedings  in  conformity  with 
statute  and  a  new  bond  is  given  by  the 
other,  the  sureties  on  the  first  bond  are 
discharged  from  further  liability.  Veach 
V,  Rice,  131  U.  S,  293,  316,  33  L.  Ed.  163. 

The  mere  taking  of  a  new  bond  does 
not,  necessarily,  release  the  old  sureties, 
and  especially  when  the  new  bond  is  taken 
by  authority  of  law,  for  the  purpose  of 
strengthening  the  existing  security,  but 
when  the  second  or  subsequent  bond  is 
given  for  a  new  and  different  undertaking, 
it  operates,  ipso  facto,  as  a  discharge  of 
the  prior  parties,  and  hence  when  the 
provisions  of  the  act  are  fully  complied 
with,  the  securities  on  the  first  bond  are 
discharged  from  all  further  liability  on 
account  of  their  principal.  Veach  v.  Rice, 
131  U.  &  293,  317,  33  L.  Ed.  163. 

Discharge  of  principal  discharges  surety 
pro  tanto. — On  a  note  given  by  Ficklin 
to  his  own  firm  of  McMicken  and  Ficklin, 
with  Webb  and  Smith  as  sureties,  Ficklin, 
as  a  partner,  is  entitled  to  one-half,  upon 
the  dissolution  of  the  firm,  and  thereupon, 
pro  tanto,  the  obligation  of  these  sureties 
would  cease,  as  Ficklin  could  have  no 
right  of  action  against  himself  to  compel 
payment  to  himself.  McMicken  v.  Webb, 
6  How.  292.  299,  12  L.  Ed.  443. 

88.  Discharge  of  principal  from  im- 
prisonment.— Hunter  v.  United  States,  5 
Pet.  173,  185,  8  L.  Ed.  86.  See  ante, 
"Discharge  of  Principal  from  Prison," 
II,  F,  5,  d. 

"The  act  of  the  government,  in  releasing 

9  U  S  Enc— 46 


both  the  principal  and  surety  from  im- 
prisonment, was  designed  for  the  benefit 
of  the  unfortunate  debtors,  and  no  un- 
necessary obstructions  should  be  opposed 
to  the  exercise  of  so  humane  a  policy. 
If  the  discharge  of  the  principal,  under 
such  circumstances,  should  be  a  release  of 
the  debt  against  the  surety,  the  conse- 
quence would  be  that  the  principal  must 
remain  in  jail,  until  the  process  of  the  law 
was  exhausted  against  his  surety.  This 
would  operate  against  the  liberty  of  the 
citizen;  and  should  be  avoided,  unless 
required  to  secure  the  public  interest.  A 
discharge  from  prison  by  operation  of  law, 
does  not  prevent  the  judgment  creditor 
from  prosecuting  his  judgment  against  the 
estate  of  the  defendant.  To  this  rule,  a 
discharge  under  the  special  provisions  of 
a  bankrupt  law  may  form  an  exception. 
In  the  cases  under  consideration,  the 
defendants  were  discharged  under  laws 
which  expressly  reserved  the  right  to  the 
government  to  enforce  the  judgment 
against  the  property  of  the  defendants." 
Hunter  v.  United  States,  5  Pet.  173,  186, 
8  L.  Ed.  86. 

The  act  "for  the  relief  of  persons  im- 
prisoned for  debts  due  to  the  United 
States,"  is  not  for  the  relief  of  their 
sureties;  and  does  not  contain  a  single 
expression  conducing  to  the  opinion  that 
the  mind  of  the  legislature  was  directed 
towards  the  sureties,  or  contemplated 
their  discharge.  The  only  motive  for  the 
act  being  to  relieve  debtors,  who  sur- 
render all  their  property,  from  the  then 
useless  punishment  of  imprisonment,  there 
can  be  no  motive  for  converting  this  act 
of  mere  humanity  into  the  discharge  of 
other  debtors,  whose  condition  it  does 
not  in  any  measure  deteriorate.  United 
States  V.  Stansbury,  1  Pet.  573,  575,  7 
L.  Ed.  267. 

The  discharge,  by  the  secretary  of  the 
treasury,  of  a  principal  in  a  bond  to  the 
United  States,  who  is  imprisoned  under 
a  ca.  sa.  issued  against  him,  and  who  has 
assigned  all  his  property  for  the  use  of 
the  United  States,  does  not  impair  or 
affect  the  rights  of  the  United  States  to 
proceed     against    his     sureties,     for    the 
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0.  Alteration  of  Oontract — 1.  General  Rule. — It  is  a  sound  and  well- 
settled  principle  of  law,  that  any  agreement  with  the  creditor,  which  varies  es- 
sentially the  terms  of  the  contract,  without  the  assent  of  the  surety,  will  dis- 
charge such  surety  from  responsibility .8» 

2.  Reason  Eor  Rule. — The  reason  for  this  rule  is  obvious.  When  the  change 
is  made  the  sureties  are  not  bound  by  the  contract  in  its  original  form,  for  that 
has  ceased  to  exist.  They  are  not  bound  by  the  contract  in  its  altered  form,  for 
to  that  they  have  never  assented.*^ 

,     3.  Alteration  Beneficial  to  Surety. — ^The  agreement  that  the  change  in  the 
contract  is  beneficial  to  the  surety  is  of  no  avail.*  ^    It  is  for  the  surety  alone  to 


amount  due  upon  the  judgment,  and 
unpaid.  United  States  v.  Stansbury,  1 
Pet.  673,  7  L.  Ed.  267. 

89.  Alteration  discharges  surety. — 
Sprigg  V.  Bank,  14  Pet.  201,  10  L.  Ed.  419; 
Read  v.-  Bowman,  2  Wall.  591,  603,  17 
L.  Ed.  812;  Smith  v.  United  States,  2 
Wall.  219,  237,  17  L.  Ed.  788;  Wood  v. 
Steele,  6  Wall.  80,  18  L.  Ed.  725; 
Edmondston  v.  Drake,  5  Pet.  624,  8  L. 
Ed.  251;  Prairie  State  Bank  v.  United 
States,  164  U.  S.  227,  233,  41  L.  Ed.  412; 
Magee  v,  Manhattan  Life  Ins.  Co.,  92 
U.  S.  93,  98,  23  L.  Ed.  699.  See  ante, 
"General  Rule,"  II,  F,  1,  a;  post,  "General 
Rule,"  III,  D,  2,  a. 

"Non  haec  in  faedcra  vcm."—"Any 
variation  in  the  agreement  to  which  the 
surety  has  subscribed,  which  is  made 
without  the  surety's  knowledge  or  con- 
sent, and  which  may  prejudice  him,  or 
which  may  amount  to  a  substitution  of 
a  new  agreement  for  the  one  he  sub- 
scribed, will  discharge  the  surety,  upon 
the  principle  of  the  maxim  non  haec  in 
faedera  veni."  Smith  z/.  United  States, 
2  Wall.  219,  237,  17  L.  Ed.  788. 

A  contractor  engaged  in  constructing 
a  dock  gave  bond  to  the  government  for 
the  faithful  performance  of  his  contract. 
By  a  subsequent  agreement  the  location 
of  the  dock  was  changed  requiring  the 
contractor  to  make  additional  excavations 
and  connections  with  the  water  at  an 
increased  expense  and  giving  an  increased 
time  of  performance.  It  was  held  that 
such  agreement  discharged  the  sureties  on 
the  bond.  United  States  v,  Freel,  186 
U.  S.  309,  46  L.  Ed.  1177.  See  the  title 
WORKING  CONTRACTS. 

Principal's  authority  extended. — Where 
a  bond  is  given,  conditioned  for  the  faith- 
ful performance  of  the  duties  of  the  office 
of  deputy  collector  of  direct  taxes  for 
eight  certain  townships,  and  the  instru- 
ment of  the  appointment,  referred  to  in 
the  bond,  was  afterwards  altered,  so  as 
to  extend  to  another  township,  without 
the  consent  of  the  surety,  held,  that  the 
surety  was  discharged  from  his  responsi- 
bility for  moneys  subsequently  collected 
by  his  principal.  Miller  v,  Stewart,  9 
Wheat.  680,  6  L.  Ed.  189. 

Prima  facie,  the  withdrawal  of  a  fund 
which  is  a  security  for  the  thing  in  respect 
of   the    not    doing    of    which    he    is    now 


called  upon  to  pay  damages,  is  a  prejudice 
to  the  surety.  He  is  not  in  the  same 
situation  with  regard  to  his  principal  in 
which  he  ought  to  be  placed;  he  is  de- 
prived of  the  security  of  the  fund  out 
of  which  the  company  might  in  the  first 
instance  have  indemnified  themselves. 
Prima  facie,  the  surety  was  prejudiced  by 
the  existing  state  of  things.  Whether 
there  could  have  been  any  proof  to  show 
that,  notwithstanding  the  appearance  of 
prejudice,  in  reality  none  was  or  could  be 
sustained,  it  is  not  at  all  necessary  to 
inquire.  It  is,  however,  exceedingly 
difficult  to  conceive  any  state  of  things 
in  which  it  must  not  to  a  considerable 
extent  be  a  prejudice  to  a  surety  to  have 
a  fund  withdrawn  which  would  be  in 
reality  the  security  to  the  company  with 
whom  he  is  contracting,  and  tq  the  surety 
who  guarantees.  Prairie  State  Bank  v. 
United  States,  164  U.  S.  227,  236,  41  U 
Ed.  412. 

40.  Reason  for  rule.— Reese  v.  United 
States;  9  Wall.  13,  21,  19  L.  Ed.  541. 

"Responsibility  of  a  surety  rests  upon 
the  validity  and  terms  of  his  contract, 
but  when  it  is  changed  without  his  knowl- 
edge or  authority,  it  becomes  a  new  con- 
tract, and  is  invalid,  because  it  is  deficient 
in  the  essential  element  of  consent." 
Smith  V,  United  States,  2  Wall.  219,  234, 
17  L.  Ed.  788. 

Alteration  varies  in  terms  of  the  obliga* 
tion,  and  the  contract  thereby  ceases  to 
be  the  contract  for  the  due  performance 
of  which  the  party  became  surety.  Smith 
V.  United  States,  2  Wall.  219,  237,  17  L. 
Ed.  788. 

41.  "The  argument  *  *  *  that  the 
advances  beyond  the  stipulations  of  the 
contract  were  calculated  to  be  beneficial 
to ^  the  sureties,  can  be  of  no  avaiL  In 
almost  every  case  where  the  surety  has 
been  released,  either  in  consequence  of 
time  being  given  to  the  principal  debtor, 
or  of  a  compromise  being  made  with  him, 
it  has  been  contended  that  what  was  done 
was  beneficial  to  the  surety — and  the 
answer  has  always  been,  that  the  surety 
himself  was  the  proper  judge  of  that — and 
that  no  arrangement,  different  from  that 
contained  in  his  contract,  is  to  be  forced 
upon  him;  and  bearing  in  mind  that  the 
surety,  if  he  pays  the  debt,  ought  to  have 
the  benefit  of  alljthe  securities  possessed 
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judge  whether  his  position  is  altered  for  the  worse.* ^ 

4.  Alteration  Merely  Colorable. — But  where  the  alteration  is  merely  col- 
orable and  the  rights  of  the  surety  remain  the  same  as  they  were  before,  he  is 
not  discharged.*^ 

5.  Erasure  of  Principal's  Name  in  Bond. — Where  the  name  of  the  principal 
on  a  bond  is  erased  without  the  knowledge  or  consent  of  the  sureties,  such  sure- 
ties are  thereby  discharged.** 

6.  Extension  of  Time  to  Principal. — See  post,  "Extension  of  Time  to  Prin- 
cipal," III,  D,  2. 

D.  Acts  or  Omissions  of  Oreditor  or  Obligee — 1.  In  General. — It  is  a 
general  rule  that  any  wrongful  acts  or  omissions  by  the  creditor  to  the  surety  will 
discharge  such  surety.**  But  a  surety  who  signs  an  unconditional  promise  is  not 
discharged  from  liability  thereon  by  reason  of  any  expectation,  reliance  or  con- 
dition, unless  notice  thereof  be  given  to  the  promisee ;  or,  in  other  words,  that  the 
contract  stands  as  expressed  in  the  writing  in  the  absence  of  conditions  which  are 


by  the  creditor,  the  question  always  is, 
whether  what  has  been  done  lessens  that 
security."  Prairie  State  Bank  v.  United 
States,  164  U.  S.  227,  233,  41  L.  Ed.  412. 

4S.  A  surety  has  a  right  to  stand  upon 
the  very  terms  of  his  contract  and  though 
he  may  sustain  no  injury  by  a  change  in 
the  contract  or  even  if  "it  is  for  his  benefit, 
if  he  does  not  assent  to  any  variation  and 
an  alteration  is  made  he  is  discharged. 
Martin  v.  Thomas,  24  How.  315,  317,  16 
L.  Ed.  689;  Green  v.  Biddle,  8  Wheat.  1, 
83,  6  L.  Ed.  547;  Reese  v.  United  States, 
«  .Wall.  13,  21,  19  L.  Ed.  541.  See  post, 
^'Alteration  Merely  Colorable,"  III,  C,  4. 

A  surety  must  be  permitted  to  remain 
in  precisely  the  situation  in  which  he  has 
placed  himself;  and  it  is  no  justification 
or  excuse  with  another,  for  attempting  to 
change  his  situation,  to  allege  or  show 
that  he  would  be  benefited  by  such  change. 
He  is  said  to  possess  an  interest  in  the 
letter  of  his  contract.  McMicken  v.  Webb. 
6  How.  292,  298,  12  L.  Ed.  443;  Union 
Mut.  Life  Ins.  Co.  v.  Hanford,  143  U.  S. 
187,  191,  36  L.  Ed.  118;  Prairie  State 
Bank  v.  United  States,  164  U.  S.  227,  233, 
41  L.  Ed.  412. 

43.  Merely  colorable  alteration. — Cross 
V,  Allen,  141  U.  S.  528,  537,  35  L.  Ed.  843. 
See  ante,  ''Alteration  Beneficial  to  Surety," 
III,  C,  3. 

"In  cases  where  it  is,  without  inquiry, 
evident  that  the  alteration  is  unsub- 
stantial, or  that  it  cannot  be  otherwise 
than  beneficial  to  the  surety,  the  surety 
may  not  be  discharged."  Prairie  State 
Bank  v.  United  States,  164  U.  S.  227,  237, 
41  L.  Ed.  412. 

A  surety  is  not  discharged  by  a  contract 
between  his  principal  and  their  common 
obligee,  which  does  not  place  him  in  a 
different  position  from  that  which  he 
occupied  before  the  contract  was  made. 
Roach  V.  Summers,  20  Wall.  165,  22  L. 
Ed.  252. 

Alteration  outside  of  contract — "The 
bond  in  suit  was  thereupon  agreed  to  be 
given  as  security  for  the  payment  of  the 
merchandise  to  be  sold  by  the  plaintiffs 


to  the  principals,  and  which  the  principals 
were  bound  to  pay  for  in  four  months 
after  the  date  of  each  respective  purchase. 
This  is  a  clear  and  separate  contract 
between  the  plaintiffs  and  the  signers  of 
the  bond,  and  there  is  nothing  in  the 
declaration  or  bond  which  shows  the 
existence  of  any  other  agreement  than 
that  mentioned  therein,  or  that  an  altera- 
tion in  the  prices  of  the  goods  sold  to  the 
principals  by  the  plaintiffs  could,  or  would, 
have  any  effect  upon  the  liability  of  the 
sureties.  The  bond  being  complete  in 
itself  on  its  face,  it  cannot  be  seen  that 
any  future  alteration  of  the  prices  for  the 
sale  of  the  merchandise,'arrived  at  between 
the  plaintiffs  and  the  principals  in  the 
bond,  would  be  material  to  or  alter  the 
liability  of  the  sureties  for  the  payment 
of  the  merchandise  sold  and  delivered  at 
the  prices  agreed  upon,  after  four  months 
from  the  date  of  purchase.  There  is  no 
allegation  in  these  pleas  that  any  separate 
agreement  was  in  writing,  and  the  bond 
itself  does  not  show  the  existence  of  any 
other  agreement  or  the  sale  of  the 
property  upon  any  other  conditions  than 
those  mentioned  in  the  bond  itself." 
McGuire  v,  Gerstley,  204  U.  S.  489,  501, 
51  L.  Ed.  581;  Seitz  v.  Brewers*,  etc.. 
Machine  Co.,  141  U.  S.  510,  35  L.  Ed.  837. 

44.  Erasure  of  principaPs  name  in 
bond. — Rogers  v.  The  Marshal,  1  Wall. 
644,  652,  17  L.  Ed.  714;  Martin  v.  Thomas, 
24  How.  315,  317,  16  L.  Ed.  689.  Sec 
the  title  ALTERATION  OF  INSTRU- 
MENTS, vol.  1,  p.  265. 

46.  Creditor  must  act  in  good  faith. — 
"  *The  contract  of  suretyship,'  says  Mr. 
Story,  'imports  entire  good  faith  and 
confidence  between  the  parties  in  regard 
to  the  whole  transaction.  Any  conceal- 
ment of  material  facts,  or  any  express  or 
implied  misrepresentation  of  such  facts, 
or  any  undue  advantage  taken  of  the 
surety  by  the  creditor,  either  by  surprise 
or  by  withholding  proper  information, 
will  undoubtedly  furnish  a  sufficient 
ground  to  invalidate  the  contract.' "  Griai- 
wold  V.  Hazard,  141  U.  S.  260,  286,  35  L- 
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known  to  the  recipient  of  the  promise.**  Sureties  on  a  bond  are  not  discharged 
by  hidden  defects  in  the  bond  which  were  unknown  to  the  obligee*^ 

2.  Extension  of  Time  to  Principai,^ — 2l,  General  Ride. — It  is  a  general  rule 
that  extending  a  further  time  of  payment  to  a  principal  will  discharge  the 
surety.*® 

b.  Limitations  or  Modifications  of  Rule — (1)  Must  Be  Binding  Legal  Con- 
tract.— "An  agreement  between  the  creditor  and  principal  must,  to  exonerate  the 
surety,  be  one  'binding  in  law  upon  the  parties.'  "*^ 

(2)  Necessity  for  Consideration, — An  agreement  between  a  creditor  and  the 
principal  debtor  for  delay,  or  otherwise  changing  the  nature  of  the  contract,  in 
order  to  discharge  the  surety,  must  be  an  agreement  having  a  sufficient  consid- 
eration to  support  it.^^ 

(3)  Must  Be  without  Surety's  Co7tsent, — Extension  of  time  by  the  creditor  to 
the  principal  debtor  must  be  without  the  surety's  assent  in  order  to  discharge 
him.5^ 

(4)  Rights  of  Surety  Must  Be  Impaired. — Extending  the  time  of  payment  of 
a  bond,  and  a  mere  delay  in  enforcing  it,  will  not  discharge  a  surety ;  unless  some 
agreement  has  been  made  injurious  to  the  interest  of  the  surety.^^  Thus  the  giv- 
ing of  a  customary  credit,  with  no  evidence  of  loss  thereby  occasioned,  is  not 


Ed.  678.    See  ante,  "In  General,"  II,  D,  1. 

46.  Promisee  must  have  notice  of  condi- 
tions relied  on  by  surety. — Joyce  v.  Auten, 
179  U.  S.  591,  595,  45  L.  Ed.  332;  Dair  v. 
United  States  16  Wall,  l,  21  I^.  Ed.  491; 
Goodman  v,  Simonds,  20  How.  343,  366, 
16  L.  Ed.  934. 

A  receiver  was  directed  in  making  a 
sale  to  retain  a  lien  as  well  as  to  take 
personal  security.  The  surety  of  the  pur- 
chaser knew  that  such  order  had  been 
made,  expected  that  it  would  be  complied 
with  and  signed  as  surety  relying  upon 
compliance  but  he  did  not  notify  either 
his  principal  or  the  receiver  that  he  signed 
upon  such  conditions.  Under  these  cir- 
cumstances the  surety  was  not  discharged 
by  the  receiver's  failure  to  reserve  a  lien. 
Joyce  V.  Auten,  179  U.  S.  591,  595,  45  L. 
Ed.  332. 

47.  Defect  in  bond  unknown  to  obligee. — 
Dair  v.  United  States,  16  Wall.  1,  5,  21  L. 
Ed.  491. 

48.  Extension  of  time  £scharges  surety. 
— Sprigg  V,  Bank,  lO  Pet.  257,  9  L.  Ed.  416; 
Green  v.  Biddle,  8  Wheat.  1,  83,  5  L.  Ed. 
547.  See  ante,  *'Gerieral  Rule,"  III,  C,  1. 
See  the  title  GUARANTY,  vol.  6,  p.  595. 

"If  a  creditor,  by  positive  contract  with 
the  principal  debtor,  and  without  the  con- 
sent of  the  surety,  extends  the  time  of 
payment  by  the  principal  debtor,  he 
thereby  discharges  the  surety;  because  the 
creditor,  by  so  giving  time  to  the  principal, 
puts  it  out  of  the  power  of  the  surety 
to  consider  whether  he  will  have  recourse 
to  his  remedy  against  the  principal,  and 
because  the  surety  cannot  have  the  same 
remedy  against  the  principal  as  he  would 
have  had  under  the  original  contract." 
Union  Mut.  Life  Ins.  Co.  v.  Hanford,  143 
U.  S.  187,  191,  36  L.  Ed.  118. 

49.  Contract  must  bind  parties. — Specht 
V.    Howard,    16    Wall.     564,    566,    21     L. 


Ed.  348;  McLemore  v.  Powell,  12 
Wheat.  554,  6  t,.  Ed.  726;  United  States 
Bank  v.  Hatch,  6  Pet.  250,  259,  8  L.  Ed. 
387;  Gordon  v.  Third  Nat.  Bank,  144  U. 
S.  97,  103,  36  L.  Ed.  360;  Creath  v,  Sims, 
5  How.  192,  208,  12  L.  Ed.  111. 

50.  Agreement  must  have  consideration 
to  support  it. — Creath  v.  Sims.  5  How.  192, 
208,  12  L.  Ed.  Ill;  McLemore  v.  Powell. 
12  Wheat.  554,  6  L,.  Ed.  726;  United  States 
Bank  v.  Hatch,  6  Pet.  250,  259,  8  L.  Ed 
387;  Guaranty  Co.  v.  Pressed  Brick  Co., 
191  U.  S.  416,  423,  48  L.  Ed.  242;  Miller  v, 
Stewart,  9  Wheat.  680,  6  L.  Ed.  189;  Smith 
V,  United  States,  2  Wall.  219,  17  L.  Ed.  788; 
Reese  v.  United  States,  9  Wall.  13,  19 
L.  Ed.  541;  Gordon  v.  Third  Nat.  Bank, 
144U.  S.  97,  103,  36  L.  Ed.  360. 

Where  the  plaintiff  in  a  suit  voluntarily 
abstains  from  pressing  the  principal 
debtor,  but  receives  no  consideration  for 
such  indulgence,  ,nor  puts  any  limitation 
upon  his  right  to  proceed  upon  his  exe- 
cution, whenever  it  may  be  his  pleasure 
to  do  so,  this  conduct  furnishes  no  reason 
for  the  exemption  of  the  surety  from 
liability,  and  especially  where  the  surety 
had  united  with  his  principal  in  a  forth- 
coming bond.  Creath  v.  Sims,  5  How. 
192,  12  L.  Ed.  111. 

51.  Must  be  without  surety's  consent. — 
Shepherd  v.  May,  115  U.  S.  505,  511,  29 
L.  Ed.  456;  Guaranty  Co.  v.  Pressed  Brick 
Co.,  191  U.  S.  416,  423,  48  L.  Ed.  242; 
Miller  v.  Stewart,  9  Wheat.  680.  6  L.  Ed, 
189;  Smith  v.  United  States,  2  Wall.  219. 
17  Lr.  Ed.  788;  Reese  v.  United  States, 
9  Wheat.  13,  19  L.  Ed.  541;  Uniontown 
Bank  v.  Mackey,  140  U.  S.  220.  225.  35 
L.  Ed.  485. 

52.  Agreement  must  be  injurious  to 
surety.— Sprigg  v.  Bank,  14  Pet.  201.  10 
L.  Ed.  419. 
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sufficient  to  discharge  the  surety .^^  jsjor  is  the  taking  of  collateral  security,  such 
as  a  mortgage.*^* 

(5)  Agreement  Must  Be  for  Definite  Delay, — An  extension  of  time  by  the 
obligee  to  the  principal  debtor  in  a  bond  does  not  discharge  the  sureties  where  no 
definite  term  of  extension  is  stated.**^ 

3.  Laches. — Mere  laches,  unaccompanied  with  fraud,  forms  no  discharge  of 
a  contract  of  suretyship,  between  private  individuals.*^* 

E.  Effect  of  Discharge — 1.  Discharge  Final. — When  a  surety  has  been  re- 
leased, such  release  is  final,  and  no  act  of  the  principal  can  cause  his  liability  to 
reattach.^^ 

In  Equity. — "That  equity  will  not  hold  a  surety  liable,  where  he  is  discharged 
at  law,  seems  to  be  well  settled  both  in  England  and  in  this  country."**^ 

2.  Eepect  on  Principal. — "It  is  a  general  rule  that  discharge  of  a  surety  does 
not  discharge  a  principal."*® 

IV.  Bights  and  Remedies  of  Sureties. 

A.  As  against  Principal — 1.  In  General. — The  sureties  cannot  be  con- 
cluded by  a  fabricated  account  of  their  principal  with  his  creditors ;  they  may  al- 
ways inquire  into  the  reality  and  truth  of  the  transactions  existing  between  them.^^ 
"A  surety  may  file  a  bill  to  compel  the  debtor  on  a  bond  in  which  he  has  joined 
to  pay  the  debt  when  due,  whether  the  surety  has  been  actually  sued  for  it  or 
not."«i 

2.  Right  to  Reimbursement  and  Exoneration. — If  sureties  are  obliged  to 
pay  the  debt  of  their  principal  upon  his  failure  to  pay  it  at  maturity,  they  have  a 
right  to  recover  from  him  the  sum  so  paid.®*    They  can  enforce  the  obligation 


53.  Giving  of  customary  credit. — 
Guaranty  Co.  v.  Pressed  Brick  Co.,  191 
U.  S.  416,  426,  48  L.   Ed.  242. 

A  contractor  under  contract  with  the 
government  gave  a  bond  with  a  guaranty 
company  as  surety  to  the  effect  that  he 
would  faithfully  perform  his  contract  and 
make  prompt  payment  to  all  persons  fur- 
nishing him  labor,  materials,  etc.  The 
taking  of  thirty  and  sixty  days  notes  given 
by  the  obligor  to  a  materialman  for 
materials  furnished  makes  no  difference 
to  the  surety  and  he  is  not  discharged. 
Guaranty  Co.  v.  Pressed  Brick  Co.,  191 
U.  S.  416,  425,  48  L.  Ed.  242. 

A  mere  proposition  to  give  time,  and 
suspend  the  right  to  sue,  upon  certain  con- 
ditions and  contingencies,  which  are  not 
proved  to  have  been  complied  with,  or  to 
have  happened,  will  not  discharge  the 
sureties.  Uhited  States  v.  Nicholls,  12 
Wheat.  505,  6  L.  Ed.  709. 

54.  An  acceptance  of  a  mortgage  by  the 
creditor,  whkh  could  not  be  enforced 
until  the  lapse  of  a  certain  time,  does 
not  release  the  sureties  upon  a  bond, 
because  in  order  to  discharge  the  surety 
by  giving  time,  the  time  which  is  given 
must  operate  upon  the  instrument  which 
the  surety  has  signed.  Here  the  mort- 
gage is  only  a  collateral  security  beneficial 
to  the  security.  United  States  v.  Hodge, 
6  How.  279,  12  L.  Ed.  437. 

55.  No  definite  time. — Clark  v.  Gerst- 
ley,  204  U.  S.  504,  505,  51  L.  Ed.  589. 

An  actual  forbearance  to  sue  on  a  note 
without  any  definite  agreement  to  forbear 
does  not  discharge  a  surety.     Uniontown 


Bank   v.   Mackey,   140   U.    S.   220,   225,   35 
L.  Ed.  485. 

5^  Laches  does  not  discharge  con- 
tract.— United  States  v.  Kirkpatrick,  9 
Wheat.  720,  735,  6  L.  Ed.  199.  See  the 
title  LACHES,  vol.  7,  p.  790. 

57.  Subsequent  acts  of  principal  do  not 
affect  release. — Where  a  surety  has  been 
discharged  by  the  principal,  such  principal's 
subsequent  fulfillment  of  his  obligations 
in  indemnifying  his  surety  will  in  no  wise 
affect  the  validity  of  his  release.  Leggett 
V.  Humphreys,  21  How.  66,  80,  16  L. 
Ed.  50. 

Where  the  vendors  give  bond  for  the 
making  of  a  deed  upon  condition  that  the 
vendees  shall  make  a  part  payment  at  a 
certain  time,  and  the  sureties  on  such 
bond  are  discharged  by  the  vendees' 
failure  to  perform,  though  the  vendors  by 
accepting  subsequent  payments  waive  their 
right  to  rescind,  such  waiver  does  not 
bind  the  sureties  who  have  been  relieved 
from  liability.  Coughran  v.  Bigelow, 
164  U.  S.  301,  310,  41  L  Ed.  442. 

5&.  Equity  will  not  hold  surety  when 
discharged  at  law. — United  States  v.  Price, 
9  How.  83,  92,  13  L  Ed.  56. 

58.  Discharge  of  surety  does  not  dis- 
charge principal. — New  Orleans  v.  Gaines, 
138  U.  S.  595,  610,  34  L.  Ed.  1102. 

60.  Surety  should  know  relations  be- 
tween principal  and  crectitor. — United 
States  V.  Boyd.  5  How.  29,  12  L.  Ed.  36. 

01.  Has  right  to  compel  payment  by 
principal. — New  Orleans  v.  Gaines,  131 
U.  S.  191,  212,  33  L  Ed.  99. 

62.  Right  to  reimbursement — Bendey  v. 
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only  to  the  extent  of  what  they  paid  and  interest.®^ 

3.  Subrogation  to  Rights  of  Creditor. — See  the  title  Subrogation. 

4.  Indemnity  of  Surety. — A  surety,  who  holds  several  securities  by  way  of 
indemnity,  may  resort  to  either  of  them  for  psymtnt^ 

5.  Not  Bound  to  Notify  Principai.  of  Payment. — A  surety  who  pays  a  debt 
is  not  bound  to  g^ve  notice  of  such  payment  to  the  principal.®* 

B.  As  against  Oreditor. — In-  a  controversy  to  make  a  surety  liable  for  an 
alleged  breach  by  the  principal  of  his  bond,  such  surety  is  entitled  to  have  the 
benefit  of  any  irregularity  which  his  principal  could  have  resisted.^® 

0.  As  against  Cosureties. — Where  one  cosurety  by  payment  either  actual  or 
by  giving  his  note  extinguishes  the  liability  of  the  other  cosurety,  he  is  entitled  to 
reimburse  from  such  cosurety.®^  But  he  must  have  paid  an  excess  beyond  his 
share  of  the  debt.®^ 

V.   Actions  or  Suits  against  Principal  and  Surety. 

A.  In  Oeneral. — Due  diligence  should  be  used  to  obtain  satisfaction  of  the 
debt  from  the  principal  before  recourse  is  had  to  the  surety.®® 

B.  Liability  of  Principal  for  Oosts.^-In  an  action  against  a  surety  the  prin- 
cipal is  liable  to  the  surety  for  costs  in  case  the  judgment  should  be  against  him."^^ 

0.  Joint  and  Several  Actions. — Where  a  bond  is  joint  and  several,  each  of 
the  sureties  is  bound  for  the  whole."^^ 

The  practice  in  Louisiana  allows  the  sureties  to  be  sued  without  joining  the 
principal.'^  2 

A  joint  suit  in  the  District  of  Columbia,  against  the  surety  of  a  trustee  (the 
trustee  in  his  lifetime  having  had  notice  of  everything),  may  be  at  law.''* 

D.  Parties. — Sureties  are  not  bound  by  a  proceeding  to  which  they  were  not 
and  could  not  be  parties.''*    In  Louisiana  the  sureties  on  an  injunction  bond  are 


Townsend,  109  U.  S.  665,  667,  27  L. 
Ed.  1065. 

Where  a  railroad  company  has  filed  an 
injunction  bond  conditioned  to  pay  a 
judgment  debt  should  the  injunction  be 
dissolved,  the  surety  on  such  bond  is 
entitled  to  be  indemnified  by  a  receiver 
of  the  railroad  appointed  under  a  mort- 
gage foreclosure.  Union  Trust  Co.  v. 
Morrison,  125  U.  S.  591,  31  L.  Ed.  825. 

Where  the  surety  of  a  surety  pays  the 
debt  of  a  principal,  under  a  legal  obliga- 
tion, from  which  the  principal  was  bound 
to  relieve  him,  such  a  payment  is  a  suffi- 
cient consideration  to  raise  an  implied 
assumpsit  to  repay  the  amount,  although 
the  payment  was  made  without  a  request 
from  the  principal.  Hall  v.  Smith,  5  How. 
96,  12  L.  Ed.  66. 

63.  Baker  v.  Humphrey,  101  U.  S.  494, 
501,  25  L.  Ed.  1065. 

04.  Indemnity  of  surety. — Muller  v. 
Dows,  94  U.  S.  444,  24  L.  Ed.  207.  See 
the  titles  INDEMNITY,  vol.  6.  p.  903; 
ILLEGAL  CONTRACTS,  vol.  6,  p.  742. 

65.  Not  bound  to  give  notice  of  pajrment 
to  principal. — Moncure  v.  Dermott,  13 
Pet.  345.  357,  10  L.  Ed.  193. 

68.  Entitled  to  any  benefit  principal 
had— Very  v.  Watkins,  23  How.  469,  475, 
16  L.  Ed.  522. 

67.  Giving  note  same  as  actual  pay- 
ment.—"Where  a  surety,  by  giving  his 
note,  extinguishes  the  liability  of  his 
cosurety,  he  can  maintain  an  action 
against  the  cosurety  for  money  paid;  be- 


cause the  effect  is  the  same  that  would 
have  been  wrought  by  the  actual  payment 
of  the  money."  Insurance  Co.  v.  Butcher, 
95  U.  S.  269,  273,  24  L.  Ed.  410.  See  ante, 
"Liability  of  Cosureties,"  II,  F,  4. 

68.  Each  of  two  cosureties  executed 
mortgages  to  each  other.  The  condition 
of  each  mortgage  was  that  the  mortgagor 
would  perform  his  part  of  the  agreement 
and  indemnifying  the  mortgagee  against 
the  consequences  of  a  failure  to  do  so. 
The  mortgages  were  not  created  for  the 
security  of  the  principal  debt,  but  as  se- 
curity for  a  debt  possibly  to  arise  from 
one  surety  to  the  other.  Unless  one  of 
them  is  compelled  to  pay  an  excess  be- 
yond his  agreed  share  of  the  debt,  he  has 
no  right  to  resort  to  the  security.  Hamp- 
ton V.  Phipps,  108  U.  S.  260,  266,  27  L.  Ed. 
719. 

69.  Principal  should  be  sued  first. — ^Un- 
ion Bank  v.  Geary,  5  Pet.  99,  114,  8  L. 
Ed.  60. 

70.  Principal  liable  to  surety  for  costs. 
—Riddle  v.  Moss,  7  Cranch  206,  3  L.  Ed. 
317. 

71.  Liability  of  sureties  on  joint  and 
several  bond. — Cox  v.  United  States,  6 
Pet.  172,  8  L.  Ed.  359. 

72.  In  Louisiana. — United  States  v. 
Hodge,  6  How.  279,  12  L.  Ed.  437. 

73.  District  of  Columbia. — Brent  v^ 
Maryland,  18  Wall.  430.  21  L.  Ed.  777. 

74.  Sureties  not  bound  when  not  par- 
ties.— Ex  parte  Sawyer,  21  Wall.  235,  240, 
22  L.  Ed.  617. 
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treated  as  parties  to  the  suitJ*^ 

E.  Defenses — 1.  In  Generai,. — ^The  surety  is  entitled  to  have  the  principal 
present  that  he  may  assist  in  making  his  defense,  that  he  may  assist  in  taking  the 
account  of  what  is  due  if  the  defense  fail,  that  the  decree  in  that  event  may  be 
primarily  against  him  for  payment,  and  that  the  amount  may  be  conclusively 
fixed  for  which  he  will  be  liable  over  to  the  surety,  if  the  latter  should  be  com- 
pelled to  pay  the  debt  J* 

2.  Insolvency. — "The  insolvency  of  the  principal  debtor  is  no  defense  to 
the  surety,  either  at  law  or  in  equity."^'' 

3.  Fraud. — "To  render  the  general  allegation  of  concealment  sufficient  in  a 
pleading,  it  is  ne9essary  also  to  aver  that  the  creditor  either  procured  the  surety's 
signature,  or  was  present  when  the  instrument  was  executed,  and  then  misrepre- 
sented or  concealed  essential  facts  which  should  have  been  disclosed ;  otherwise  the 
allegation  of  fraud  is  only  the  pleader's  deduction."^ ^ 

P.  Pleading — 1.  In  General. — In  becoming  a  surety  one  submits  himself  to 
be  governed  by  the  fixed  rules  which  regelate  the  practice  of  the  court.^® 

2.  Declaration. — Where  there  was  no  clause  in  the  declaration  stating  that 
the  surety  undertook  to  pay  if  the  plaintiff  did  not,  an  action  of  debt  will  not  lie 
against  such  surety.^o 

G.  Evidence — 1.  Burden  of  Proof. — In  an  action  against  the  sureties  on  a 
contractor's  bond,  the  burden  of  proof  is  upon  the  United  States  to  show  demand 
of  performance  and  refusal  on  the  part  of  the  contractor.®^ 

2.  Conclusiveness. — In  an  action  by  the  United  States  against  the  sureties 
on  a  bond  to  secure  the  performance  of  a  contract  to  carry  mail,  a  certified  copy 
of  the  account  of  the  principal  debtor  as  a  failing  contractor  from  the  books  of  the 
auditor  for  the  postoffice  department,  telegrams  from  the  postmaster  of  San 
Francisco  that  the  principal  had  failed  to  perform  his  service  and  the  finding  of 
the  postmaster  general  to  the  same  effect,  make  out  a  prima  facie  case  for  the 
governments^ 

H.  Judgment  or  Decree — 1.  Against  Principal— a.  Admissibility  in  Evir- 
dence, — A  judgment  against  the  principal  debtor  proving  prima  facie  his  breach 
of  the  bond,  is  admissible  in  evidence  against  the  surety .®3 

b.  Surety  Not  Necessarily  Included. — ^A  decree  against  the  principal  alone  does 
not  necessarily  include  the  sureties.®^ 

c.  Attacking  Judgment. — "In  cases  where  a  surety  attacks  a  judgment  against 
his  principal  upon  the  ground  that  it  was  obtained  for  the  purpose  of  defrauding 
him,  it  must  be  made  to  appear  either  that  no  debt  existed  against  the  principal, 
or  that  the  amount  was  grossly  exaggerated  for  the  purpose  of  defrauding  the 
surety."®*^ 

75.    In   Louisiana.— Bein    v.    Heath,    12  v.  Jameson,  i   Cranch  282,  289,  2  L.  Ed. 

How.  168,  177,  13  L.  Ed.  939.    See  the  ti-  109.    See  the  titles  DEBT,  THE  ACTION 

tie  PARTIES,  ante,  p.  34.  OF,  vol.  5,  p*.  205;  PLEADING,  ante,  p. 

78.  Principal  should  assist  in  defense. —  418. 
Robertson  v.  Carson,  19  Wall.  94,  105,  22         81.    Burden  of  proof  on  United  States. 

L.  Ed.  178.  —United  States  v.  Corwin,  129  U.  S.  381, 

77.  Insolvency  of  principal  no  defense.  383,  32  L.  Ed.  710.  See,  generally,  the 
—Hardeman  v.  Harris,  7  How.  726,  728,  title  PRESUMPTIONS  AND  BURDEN 
12  L.    Ed.   889.     See    the  title    INSOL-  OF  PPOOF,  ante,  p.  618. 

VENCY,  vol.  7,  p.  1.  82.   Conclusiveness  of  evidence. — United 

78.  Averments  necessary  to  render  con-  States  v.  McCoy,  193  U.  S.  593,  598,  48  L. 
cealmcnt  sufficient-— Magee  v.  Manhattan  Ed.  805.  See  the  title  EVIDENCE,  vol. 
Life  Ins.  Co.,  92  U.  S.  93,  99,  23   L.   Ed.  5,  p.  1004. 

699.     See  ante,  "Fraud  and  Deceit  as  Af-  83.    Judgment  against  principal  admis- 

fecting  Validity  of  Contract,"  II,  D.    And  sible   against  surety. — Moses     v.     United 

see  the  title  FRAUD  AND  DECEIT,  vol.  States,  166  U.  S.  571,  600,  41  L.  Ed.  1119. 

6,  p.  394.  84.   Decree  does  not  necessarily  include 

79.  Pleading.— Hiriart  v.  Ballon,  9  Pet.  surety.— Ex  parte  Sawyer,  21  Wall.  235, 
156,  166,  9  L.  Ed.  85.     See,  generally,  the  240.  22  L.  Ed.  617. 

title  PLEADING,  ante,  p.  418.  85.     Attacking  judgment  on  ground  of 

80.  Defective    declaration^ — Thompson      fraud. — Dickerman  v.  Northern  Trust  Co., 
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2,  Against  Surety. — "A  judgment  against  the  sureties,  rendered  without  their 
consent,  and  especially  after  a  defense  made  in  good  faith  by  them,  is  at  least 
prima  facie  sufficient  to  authorize  them  to  recover  of  their  principal  the  amount 
which  they  have  been  called  upon  to  pay  thereon ;  and  if  the  principal  had  knowl- 
edge of  the  pendency  of  the  action,  even  though  he  was  not  served  with  process 
therein,  the  judgment  rendered  against  the  sureties,  without  fault  on  their  part, 
would  be  conclusive  in  an  action  by  them  to  recover  money  which  they  had  paid 
on  account  of  such  judgment/'^e 

I.  Bight  of  Oreditor  against  Surety's  Indemnity. — ^The  general  doctrine 
that  a  creditor  has  a  right  to  claim  the  benefit  of  a  security  given  by  his  debtor  to 
a  surety  for  the  latter's  indemnity,  and  which  may  be  used  if  necessary  for  the 
payment  of  the  debt,  is  not  questioned.  The  security  in  such  case  is  in  the  nature 
of  trust  property,  and  the  right  of  the  creditor  arises  from  the  natural  justice  of  al- 
lowing him  to  have  applied  to  the  discharge  of  his  demand  the  property  deposited 
with  the  surety  for  that  purpose  if  required  by  the  default  of  the  principal.®^ 


PBINOIPAL  CHALLENGE.— See  note  1. 

PBINOIPLE  OP  A  MACHINE.— See  the  title  Patents,  ante,  p.  136. 

PRINT.— See  note  2. 

PBINTINO. — As  to  costs  for,  see  the  title  Appeal  and  Error,  vol.  2,  p.  426. 
As  to  printing  record,  see  the  title  Appeal  and  Error,  vol.  2,  p.  246. 

PRIORITIES. — See  the  titles  Assignments,  vol.  2,  p.  586;  Assignments 
FOR  Benefit  of  Creditors,  vol.  2,  p.  627;  Attachment  and  Garnishment, 
vol.  2,  pp.  683,  696;  Bankruptcy,  vol.  2,  p.  917;  Bottomry  and  Respondentia, 
vol.  3,  p.  457;  Chattel  Mortgages,  vol.  3,  p.  758;  Coupons,  vol.  4,  p.  854; 
Executions,  vol.  5,  p.  114;  Executors  and  Administrators,  vol.  5,  p.  159; 
Factors  and  Commission  Merchants,  vol.  6,  p.  239;  Judgments  and  De- 
crees, vol.  7,  p.  650;  Landlord  and  Tenant,  vol.  7,  p.  842;  Liens,  vol.  7,  p. 
895;  Maritime  Liens,  vol.  8,  p.  235;  Mechanics'  Liens,  vol.  8,  p.  331;  Mort- 
gages AND  Deeds  of  Trust,  vol.  8,  p.  477;  Partnership,  ante,  p.  129. 


176  U.  S.  181,  192,  44  L.  Ed.  423.  See, 
generally,  the  title  JUDGMENTS  AND 
DECREES,  vol.  7,  p.  544. 

86.  Conclusiveness. — Sayward  v,  Denny, 
158  U.  S.  180,  185,  39  L.   Ed.  941. 

87.  CredjLtor  has  right  to  surety's  se- 
curity.— Chamberlain  v,  St.  Paul,  etc.,  R. 
Co.,  92  U.  S.  299,  306,  23  L.  Ed.  715.  See, 
generally,  the  title  INDEMNITY,  vol.  6, 
p.  903. 

1.  Principal  challenge. — See  Reynolds  v. 
United  States,  98  U.  S.  145,  25  L.  Ed.  244. 
And  see  the  title  JURY.  vol.  7,  p.  769. 

2.  Print— See  OBSCENITY,  vol.  8,  p. 
953. 

As  to  duties  on  prints  and  printed  mat- 
ter, see  Arthur  v.  Moller,  97  U.  S.  365,  24 
I,.  Ed.  1046;  Forbes  Lithograph  Mfg.  Co. 
V.  Worthington,  132  U.  S.  655,  660,  33  L. 


Ed.  453.  And  see,  generally,  the  title 
REVENUE   LAWS. 

Printed.— See  the  title  COPYRIGHT, 
vol.  4,  p.  602.  And  see  Higgins  v.  Keuffel, 
140  U.  S.  428,  35  L.  Ed.  470. 

Printer.— In  Pennoyer  v.  Neff,  95  U.  S. 
714,  721,  24  L.  Ed.  565,  it  is  said:  "The 
majority  of  the  court  are  also  of  opinion 
that  the  provision  of  the  statute  requiring 
proof  of  the  publication  in  a  newspaper 
to  be  made  by  the  'affidavit  of  the  printer, 
or  his  foreman,  or  his  principal  clerk,*  is 
satisfied  when  the  affidavit  is  made  by  the 
editor  of  the  paper.  The  term  printer,  in 
their  judgment,  is  there  used  not  to  in- 
dicate the  person  who  sets  up  the  type — 
he  does  not  usually  have  a  foreman  or 
clerks — it  is  rather  used  as  synonymous 
with  publisher." 
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PRISONS  AND  PRISONERS. 

BY  JOSEPH   W.  TIMBERLAKE. 

I.  Establishment  and  Maintenance  of  Prisons,  729. 

A.  Duty  of  County  to  Erect  and  Maintain  Jails,  729. 

B.  Establishment  of  Federal  Prisons,  729. 

1.  In  General,  729. 

2.  Use  of  State  Jails  for  Federal  Prisoners,  729. 

n.  Prison  Officers,  730. 

A.  Sheriff,  730. 

B.  Jailor,  730. 

C.  Territorial  Marshals,  730. 

m.  Regulations  and  Management,  730. 
IV.  Custody  and  Control  of  Prisoners,  731. 

A.  In  General,  731. 

B.  Prisoners  in  Custody  of  United  States,  731. 

V.  Convict  Labor,  731. 
VI.  Prison  Bounds  or  Rules,  732. 

Vn.  Discharge,  732. 

A.  In  General,  732. 

B.  Discharge  under  "Poor  Debtor  Acts,"  732. 

C.  Habeas  Corpus  Proceedings,  732. 

Vm.  Escape,  732. 

CROSS   REFERENCES. 

See  the  titles  Bonds,  vol.  3,  p.  382;  Civii.  Rights,  vol.  3,  p.  814;  Commitment 
AND  Preliminary  Examination  of  Accused,  vol.  3,  p.  951 ;  Conspiracy,  vol.  3, 
p.  1099;  Constitutional  Law,  vol.  4,  p.  1;  Counties,  vol.  4,  p.  825;  Criminal 
Law,  vol.  5,  p.  43;  Documentary  Evidence,  vol.  5,  p.  431;  Escape,  vol.  5,  p. 
893;  Executions  against  the  Body  and  Arrest  in  Civil  Cases,  vol.  6,  p.  80; 
False  Imprisonment,  vol.  6,  p.  242;  Habeas  Corpus,  vol.  6,  p.  610;  Impris- 
onment FOR  Debt,  vol.  6,  p.  892;  Pardon,  ante,  p.  1;  Rescue;  Sentence  and 
Punishment;  Sheriffs  and  Constables;  United  States  Marshals;  War. 

As  to  fees  of  marshal  for  delivering  prisoners  and  convicts,  see  the  title  United 
States  Marshals.    As  to  prisoners  of  war,  see  the  title  War. 

I.    Establishment  and  Maintenance  of  Prisons. 

A.  Duty  of  Oonnty  to  Erect  and  Maintain  Jails. — See  note.^ 

B.  Establishment  of  Federal  Prisons — 1.  In  General. — Congress  can 
cause  a  prison  to  be  erected  at  any  place  within  the  jurisdiction  of  the  United 
States,  and  direct  that  all  persons  sentenced  to  imprisonment  under  the  laws  of 
the  United  States  shall  be  confined  there.^ 

2.  Use  of  State  Jails  for  Federal  Prisoners. — Congress  may  arrange  with 

1.    Duty  of  county    commissioners     to  contract  made  with  county  commissioners 

build  and    furnish     jails. — See     Delaware  for  the  construction  of  a  jail,  see  the  title 

County  Comm'rs  v.   Diebold    Safe,     etc.,  ASSIGNMENTS,  vol.  2,  pp.  567,  570. 

Co.,  133  U.  S.  473,  488,  33  L.  Ed.  674.   And  2.   Establishment  of  federal  prisons— In 

see  the  title  COUNTIES,  vol.  4,  p.  841.  general— Ex  parte  Karstendick,  93  U.  S. 

As   to   assignment   by    contractor   of   a  396,  400,  23  L.  Ed.  889. 
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a  state  for  the  use  of  its  prisons,  and  require  the  courts  of  the  United  States 
to  execute  their  sentences  of  imprisonment  in  them.^ 

n.   Prison  Officers. 

A.  Sheriff. — The  sheriff  is,  in  law,  the  keeper  of  the  county  jail,  and  has  su- 
pervision and  control  of  all  the  prisoners  within  the  jail.* 

B.  Jailor. — A  jailor  of  a  county  jail  is  a  public  officer,*  and  the  nature  of 
his  office  requires  not  only  the  actual  .safe-keeping  of  the  prisoners  committed 
to  his  charge,®  but  that  in  order  to  the  proper  discharge  of  those  duties  some 
book  or  list  should  be  kept  by  him  or  under  his  supervision  showing  the  names  of 
the  prisoners  received  and  discharged,  together  with  the  dates  of  such  reception 
and  discharged  The  jailor  of  a  county  jail  is  the  sheriff's  deputy,  appointed 
and  removable  at  his  pleasure.®  But  the  keeper  of  a  state  jail,  in  respect  to 
prisoners  in  custody  under  process  of  the  United  States,  is  neither  in  fact  nor 
in  law  the  deputy  of  the  United  States  marshal  who  commits  the  prisoners  to 
such  jail.® 

0.  Territorial  Marshals. — By  Rev.  Stat.,  §  1892,  the  duty  is  imposed  upon 
certain  territorial  marshals  of  caring  for  and  controlling  penitentiaries  erected 
by  the  United  States  in  organized  territories.  That  is,  in  such  case,  the  marshal 
is  made  the  keeper  or  warden  of  the  territorial  penitentiary. ^<> 

m.  Regulations  and  Management. 

Under  §  1893,  Rev.  Stat.,  it  is  the  duty  of  the  attorney  general  to  prescribe  all 
needful  rules  and  regulations  for  the  government  of  penitentiaries  erected  by  the 
United  States  in  organized  territories.^^ 


8.  Use  of  state  jails  for  federal  prison- 
ers.—Ex  parte  Karstendick,  93  U.  S.  396, 
400,  23  L.  Ed.  889. 

As  to  sentence  of  persons  convicted  of 
crimes  against  the  United  States  to  im- 
prisonment in  state  jails  and  penitentiaries 
under  §§  5540,  5541,  5542  and  5546  of  the 
Revised  Statutes,  see  the  title  SEN- 
TENCE AND  PUNISHMENT. 

As  to  the  resolution  of  congress  of  1789 
recommending  the  several  states  to  per- 
mit the  reception  of  federal  prisoners  in 
their  jails,  see  Randolph  v.  Donaldson,  9 
Cranch  76,  84,  3  L.  Ed.  662. 

Marshals  authorized  to  hire  temporary 
jails. — See  Randolph  v.  Donaldson,  9 
Cranch  76,  84,  3  L.  Ed.  662. 

4.  Sheriff  keeper  of  county  jail. — Ran-* 
dolph  V.  Donaldson,  9  Cranch  76,  86,  3  L. 
Ed.  662.  See  post,  "Tailor,"  II,  B.  See 
the  title  SHERIFFS  AND  CON- 
STABLES. 

5.  Public  officer.— White  v.  United 
States,  164  U.  S.  100,  103,  41  L.  Ed.  365. 

6.  Duty  as  to  prisoners. — ^White  v. 
United  States,  164  U.  S.  100,  103,  41  L. 
Ed.  365. 

7.  Duty  to  keep  record  book. — ^White  v. 
United  States,  164  U.  S.  100,  103,  41  L,. 
Ed.   365. 

As  to  the  admissibility  in  evidence  of 
entries  of  a  public  jailor  in  a  record  book, 
of  the  names  of  prisoners,  and  the  dates 
of  the  receiving  and  discharging  of  them, 
see  the  title  DOCUMENTARY  EVI- 
DENCE, vol.  5,  pp.  442,  443. 

8.  Jailor  sheriff's  deputy. — Randolph  v. 
Donaldson,  9  Cranch  76,  86,  3  I,.  Ed.  662. 
See  ante,  "Sheriff,"  II,  A. 


As  to  liability  of  sheriff  for  escapes  per- 
mitted by  his  deputy,  see  the  title  ES- 
CAPE, vol.  5,  p.  895. 

O.  Keeper  of  state  jail  not  deputy  ot 
marshal. — Randolph  v,  Donaldson,  9 
Cranch  76,  86,  3  L.  Ed.  662. 

As  to  liability  of  marshal  for  escape  of 
prisoner  committed  to  state  jail,  see  the 
title  ESCAPE,  voL  5,  p.  895. 

10.  Marshal  warden  of  territorial  peni- 
tentiary.—United  States  V,  Baird,  150  U. 
S.  54,  55,  56,  37  L.  Ed.  995. 

As  such  keeper  or  warden,  the  marshal 
is  not  entitled  to  commissions  upon  dis- 
bursements for  the  support  of  the  peni- 
tentiary under  the  general  fee  bill,  Rev. 
Stat.,  §  829,  it  being  provided  by  §  1893, 
Rev.  Stat.,  that  the  attorney  general  shall 
fix  the  reasonable  compensation  of  the 
marshal  and  his  deputies  for  their  serv- 
ices when  acting  in  such  capacity.  United 
States  V.  Baird,  150  U.  S.  54,  56,  37  L.  Ed. 
995. 

The  marshal  in  such  case  holds  prac- 
tically two  distinct  offices,  namely,  mar- 
shal of  the  territory,  for  which  he  re- 
ceives the  fees  of  the  office,  and  also 
keeper  or  warden  of  the  territorial  peni- 
tentiary, for  which  he  receives  a  compen- 
sation of  $1,200  per  year,  as  fixed  by  the 
attorney  general  United  States  v,  Baird, 
150  U.  S.  54,  56,  37  L.  Ed.  995. 

As  to  the  fees  of  United  States  mar- 
shals generally  and  as  to  fees  for  execut- 
ing warrants  of  commitment  of  prisoners 
to  prisons  and  penitentiaries,  see  the  title 
UNITED  STATES  MARSHALS. 

11.  Regulation  of  territorial  peniten- 
tiaries.—United  States  V.  Baird,  150  U.  S. 
54,  56,  37   h.   Ed.   995. 


Digitized  by 


Google 


PRISONS  AND  PRISONERS. 


731 


IV.    Custody  and  Oontrol  of  Prisoners. 

A.  In  General. — See  ante,  "Prison  Officers,"  II;  post  "Prison  Bounds  or 
Rules,"  VI.  The  certified  copy  of  the  record  of  the  sentence  to  imprisonment, 
if  valid  upon  its  face,  is  sufficient  to  authorize  the  keeper  to  hold  the  prisoner 
without  any  warrant  or  mittimus.^^  Whenever  a  criminal,  convicted  of  any  of- 
fense against  the  United  States,  is  imprisoned  in  the  jail  or  penitentiary  of  any 
state  or  territory,  such  criminal  is  in  all  respects  subject  to  the  same  discipline 
and  treatment  as  convicts  sentenced  by  the  courts  of  the  state  and  territory  in 
which  such  jail  or  penitentiary  is  situated;  and  while  so  confined  therein  he  is 
exclusively  under  the  control  of  the  officers  having  charge  of  the  same,  under 
the  laws  of  such  state  or  territory.^* 

B.  Prisoners  in  Custody  of  United  States. — Congress  has  the  right  to  en- 
act laws  for  the  arrest  and  commitment  of  those  accused  of  crimes  and  offenses 
against  the  United  States  and  for  holding  them  in  safe  custody  until  indictment 
and  trial ;  and  persons  arrested  and  held  pursuant  to  such  laws  are  in  the  exclu- 
sive custody  of  the  United  States,  and  are  not  subject  to  the  judicial  process  or 
executive  warrant  of  any  state.  ^*  The  United  States,  having  the  absolute  right 
to  hold  such  prisoners,  have  an  equal  duty  to  protect  them,  while  so  held,  against 
assault  or  injury  from  any  quarter.  The  existence  of  that  duty  on  the  part  of 
the  government  necessarily  implies  a  corresponding  right  of  the  prisoners  to  be 
so  protected;  and  this  right  of  the  prisoners  is  a  right  secured  to  them  by  the 
constitution  and  laws  of  the  United  States.**^ 

V.    Oonvict  Labor. 

The  act  of  the  legislature  of  the  territory  of  Arizona  relating  to  convict  labor 
and  the  leasing  of  the  same,  which  authorizes  the  board  of  control  of  the  ter- 
ritorial prison  to  contract  for  the  lease  of  the  labor  of  the  inmates  thereof,  ex- 
pressly requires  a  good  and  sufficient  bond  to  be  given  by  the  person  leasing  such 
labor  for  the  faithful  performance  of  his  contract,  which  bond  is  to  be  approved 
by  the  board.    The  board  cannot  dispense  with  such  bond,  and  no  contract  made 


12.  Sufficiency  of  authority  to  hold 
prisoners. — Ex  parte  Wilson,  114  U.  S. 
417,  421,  29  L.  Ed.  89.  See  the  title 
COMMITMENT  AND  PRELIMINARY 
EXAMINATION  OF  ACCUSED,  vol.  3, 
p.  951. 

18.  Federal  prisoners  in  state  jails. — > 
Act  of  1834,  4  Stat.  739;  Rev.  Stat,  §6539; 
United  States  v.  Pridgeon,  153  U.  S.  48, 
61,  38  L.  Ed.  631;  Ex  parte  Karstendick, 
93  U.  S.  396,  398,  23  L.  Ed.  889. 

14.  Prisoners  in  custody  of  United 
States. — Logan  v.  United  States,  144  U. 
S.  263,  284,  36  L.  Ed.  429;  Ableman  v. 
Booth,  21  How.  506,  16  L.  Ed.  169;  Tar- 
ble's  Case,  13  Wall.  397,  20  L.  Ed.  597; 
Robb  V.  Connolly,  111  U.  S.  624,  28  L.  Ed. 
542. 

15.  Protection  of  prisoners. — Logan  v. 
United  States,  144  U.  S.  263,  284,  36  L. 
Ed.  429,  reviewing  in  detail  the  following 
cases:  United  States  v.  Reese,  92  U.  S. 
214,  217,  23  L.  Ed.  563;  United  States  v, 
Cruikshank,  92  U.  S.  542,  23  L.  Ed.  588; 
Strauder  v.  West  Virginia,  100  U.  S.  303, 
25  L.  Ed.  664;  Ex  parte  Virginia,  100  U. 
S.  339,  25  L.  Ed.  676;  United  States  v. 
Harris,  106  U.  S.  629,  27  L.  Ed.  290;  Civil 
Rights  Cases,  109  U.  S.  3,  27  L.  Ed.  836; 
Ex  parte  Yarbrough,  110  U.  S.  651,  28  L. 
Ed.  274;  United  States  v.  Waddell,  112  U. 


S.  76,  28  L.  Ed.  673,  and  Baldwin  v, 
Franks,  120  U.  S.  678,  30  L.  Ed.  766.  Sec 
the  title  CIVIL  RIGHTS,  vol.  3,  p.  820. 

"The  United  States  are  bound  to  pro- 
tect against  lawless  violence  all  persons  in 
their  service  or  custody  in  the  course  of 
the  administration  of  justice.  This  duty 
and  the  correlative  right  of  protection  are 
not  limited  to  the  magistrates  and  officers 
charged  with  expounding  and  executing 
the  laws,  but  apply,  with  at  least  equal 
force,  to  those  held  in  custody  on  ac- 
cusation of  crime,  and  deprived  of  all 
means  of  self-defense."  Logan  v.  United 
States,  144  U.  S.  263,  295,  36  L.  Ed.  429. 

"The  right  in  question  does  not  depend 
upon  any  of  the  amendments  to  the  con- 
stitution, but  arises  out  of  the  creation 
and  establishment  by  the  constitution  it- 
self of  a  national  government,  paramount 
and  supreme  within  its  sphere  of  action." 
Logan  V,  United  States,  144  U.  S.  263,  294, 
36  L.  Ed.  429. 

The  crime  of  conspiring  to  kill  and  of 
killing  persons  in  the  custody  of  United 
States  marshals  is  within  the  reach  of  the 
constitutional  powers  of  congress,  and  is 
covered  by  §  5508  of  the  Revised  Statutes. 
Logan  V.  United  States,  144  U.  S.  263.  295, 
36  L.  Ed.  429.  See  the  title  CON- 
SPIRACY, vol.  3,  p.  1099. 
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by  them  leasing  the  convicts  will  bind  the  territory  until  a  bond  such  as  the  stat- 
ute requires  is  executed  by  the  lessee  and  approved  by  the  board.^® 

VI.  Prison  Bounds  or  Rules. 

Acts  of  the  legislatures  before  the  abolition  of  imprisonment  for  debt  allowed 
the  prison  rules  and  the  liberty  of  the  jail  yard  to  a  debtor  whose  body  is  in  ex- 
ecution, on  his  giving  bond,  with  sufficient  security,  not  to  go  out  of  the  rules 
or  bounds  of  the  prison ;  that  is,  while  a  prisoner.  The  condition  usually  inserted 
was  not  to  depart  therefrom  until  he  shall  be  discharged  by  due  course  of  law, 
or  shall  pay  the  debt.^*^  Also  provision  was  made  giving  debtors,  imprisoned 
under  executions  from  the  courts  of  the  United  States,  the  privilege  of  jail  limits 
in  the  several  states.^®  Departing  from  the  rules,  after  being  discharged  in  due 
course  of  law,  is  not  a  breach  of  the  condition  of  the  prison  bounds  bond.^®  As 
to  whether  a  discharge  from  prison  rules  under  an  act  for  the  relief  of  poor 
debtors  is  a  breach  of  the  conditions  of  a  prison  bounds  bond,  see  the  title  Im- 
prisonment FOR  Debt,  vol.  6,  p.  895.  As  to  breach  of  prison  limits  bond  by 
escape,  see  the  title  Escape,  vol.  5,  pp.  893,  894. 

Vn.    Discharge. 

A.  In  Oeneral. — Under  the  resolution  passed  by  congress  in  1789,  relating 
to  the  use  of  state  jails,  and  the  law  of  Mississippi  passed  in  1822,  a  sheriff  has 
no  right  to  discharge  a  prisoner  in  custody  by  process  from  the  circuit  court, 
unless  such  discharge  is  sanctioned  by  an  act  of  congress,  or  the  mode  of  it 
adopted  as  a  rule  by  the  circuit  court  of  the  United  States.2<> 

B.  Discharge  under  "Poor  Debtor  Acts." — As  to  discharge  under  "poor 
debtor  acts"  of  persons  imprisoned  for  debt,  see  the  title  Imprisonment  for 
Debt,  vol.  6,  pp.  892,  894. 

0.  Habeas  Oorpus  Proceedings. — As  to  release  or  discharge  of  prisoners 
by  habeas  corpus  proceedings,  see  the  title  Habeas  Corpus,  vol.  6,  p.  610. 

Vm.  Escape. 

As  to  escape  of  persons  confined  as  prisoners,  see  the  title  Escape,  vol.  5,  p. 
893. 

PRIVATE.— See  the  title  Army  and  Navy,  vol.  2,  p.  527. 

PRIVATE  ACT  OR  STATUTE.— See  the  title  Statutes. 

PRIVATE  CONVEYANCES.- See  the  title  Accident  Insurance,  vol.  1, 
p.  59. 

PRIVATE  CORPORATION.— See  the  title  Corporations,  vol.  4,  pp.  628, 
632. 

PRIVATEER.— See  the  titles  Prize;  Sai^vage. 

16.  Convict  labor. — Nugent  v.  Arizona  congress  of  May  19th,  1828,  gives  the 
Imp.  Co.,  173  U.  S.  338,  346,  43  L.  Ed.  debtors  imprisoned  under  executions  from 
721,  construing  the  act  of  the  legislative  the  courts  of  the  United  States,  at  the  suit 
assembly  of  the  territory  of  Arizona,  ap-  of  the  United  States,  the  privilege  of  jail 
proved  March  8,  1895.                             ^  limits  in  the  several  states,  as  they  were 

17.  Prison  bounds  or  rules — ^Prison  fixed  by  the  laws  of  the  several  states  at 
bounds  bond. — Simms  v.  Slacum,  3  Cranch  the  date  of  that  act.  The  act  was  valid. 
300,  306,  2  ly.  Ed.  446;  Ammidon  v.  Smith,  Wayman  v.  Southard,  10  Wheat.  1,  10,  6 
1  Wheat.  447,  457,  4  L.  Ed.  132.  See  the  L.  Ed.  253;  Beers  v.  Haughton,  9  Pet.  329, 
titles  EXECUTION  AGAINST  THE  332,  9  L.  Ed.  145,  cited  and  affirmed. 
BODY  AND  ARREST  IN  CIVIL  19.  Departure  after  discharge  no 
CASES,  vol.  6,  p.  80;  IMPRISONMENT  breach  of  bond.— Simms  v.  Slacum,  3 
FOR  DEBT,  vol.  6,  p.  892.  Cranch  300,  308,  2  L.  Ed.  446. 

18.  Debtors  imprisoned  under  execution  90.  Discharge  of  federal  prisoners  from 
from  federal  courts. — United  States  v.  state  jails. — McNutt  r.  Bland,  2  How,  9, 
Knight,  14  Pet.  301,  10  L.   Ed.  465.     And       11  L.   Ed.  159. 

in  that  case  it  was  held,  that  the  act  of 
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PRIVATE  EXAMINATION.— See  the  title  Acknowi^edgem^nts,  vol.  1, 
pp.  83,  89. 

PRIVATE  INTERNATIONAL  LAW.— See  the  title  Confuct  of  Laws, 
vol.  3,  p.  1020. 

PRIVATE  LAND  CLAIMS.— See  the  title  Pubi^ic  Lands,  and  references 
given. 

PRIVATE  NUISANCE.— See  the  title  Nuisances,  vol.  8,  p.  935. 

PRIVATE  PROPERTY.— Private  property  is  that  which  is  one's  own; 
something  that  belongs  or  inheres  exclusively  in  an  individual  person.^ 

PRIVATE  SALE. — See  the  titles  Executors  and  Administrators,  vol.  6, 
p,  149;  Judicial  Sales,  vol.  7,  p.  715. 

PRIVATE  SURVEY.— See  the  title  Boundaries,  vol.  3,  p.  486. 


PRIVATE  WAYS. 

Oreation. — See  elsewhere.^ 
Extent. — See  elsewhere.^ 

Protection. — A  court  of  equity  will  protect  a  right  of  way  over  land  by  caus- 
ing the  removal  of  buildings  which  obstruct  it.* 

PRIVATE  WHARP.— See  note  5. 
PRIVATE  WRONG.— See  note  6. 
PRIVY— PRIVITY.— See  note  7. 


1.  Scranton  v.  Wheeler,  179  U.  S.  141, 
170,  45  L.  Ed.  126,  dissenting  opinion. 

8.  Private  ways — Creation. — See  the 
titles  CANALS,  vol.  3,  p.  547;  EASE- 
MENTS, vol.  5,  p.  691. 

As  to  creation  of  private  way  in  grant 
of  mineral  lands,  see  the  title  MINES 
AND  MINERALS,  vol.  8,  p.  389. 

8.  Extent.— See  the  titles  CANALS, 
vol.  4,  p.  549;  FERRIES,  vol.  6,  p.  278. 

4.  Protection. — Gormley  v.  Clark,  134 
U.  S.  338,  33  L.   Ed.  909. 

5.  Private  wharf. — In  Parkersburg,  etc., 
Trans.  Co.  v.  Parkersburg,  107  U.  S.  691, 
699,  27  L.  Ed.  584,  it  is  said:  "It  is  un- 
doubtedly a  general  rule  of  law,  in  refer- 
ence to  all  public  wharves,  that  wharfage 
must  be  reasonable.  A  private  wharf — 
that  is,  a  wharf  which  the  owner  has  con- 
structed and  reserves  for  his  private  use 
— is  not  subject  to  this  rule;  for,  if  any 
other  person  wishes  to  make  use  of  it  for 
a  temporary  purpose,  the  parties  are  at 
liberty  to  make  their  own  bargain."  See, 
generally,  the  title  WHARVES  AND 
WHARFINGERS. 

^  Private  wrong. — In  Huntington  v. 
Attrill,  146  U.  S.  657,  668,  36  L.  Ed.  1123, 
it  is  said:  "The  test  whether  a  law  is 
penal,  in  the  strict  and  primary  sense,  is 
whether  the  wrong  sought  to  be  re- 
dressed is  a  wrong  to  the  public  or  a 
wrong  to  the  individual,  according  to  the 
familiar  classification  of  Blackstone: 
'Wrongs   are   divisible   into   two   sorts   of 


species :  private  wrongs  and  public  wrongs. 
The  former  are  an  infringement  or  priva- 
tion of  the  private  or  civil  rights  jjelong- 
ing  to  individuals,  considered  as  individ- 
uals, and  are  thereupon  frequently  termed 
civil  injuries;  the  latter  are  a  breach  and 
violation  of  public  rights  and  duties,  which 
affect  the  whole  community,  considered  as 
a  community,  and  are  distinguished  by  the 
harsher  appellation  of  crimes  and  mis- 
demeanors.'" 3  Bl.  Comm.  2.  See,  gen- 
erally, the  title  PENALTIES  AND  FOR- 
FEITURES, ante,  p.  357. 

7.  Privy— Privity.— See  the  titles  ES- 
TOPPEL, vol.  5,  pp.  918,  933,  997;  NEG- 
LIGENCE, vol.  8,  p.  887;  PARTIES,  ante, 
p.  34;  RES  ADJUDICATA. 

In  Stacy  v.  Thrasher,  6  How.  44,  59.  12 
L.  Ed.  337,  it  is  said:  "'The  term  privity 
denotes  mutual  succession  or  relationship 
to  the  same  rights  of  property.'  (Greenl. 
Ev.,  §  523.)  Privies  are  divided  by  Lord 
Coke  into  three  classes — 1st,  privies  in 
blood;  2d,  privies  in  law;  and  3d,  privies 
by  estate."  See,  also,  Litchfield  v.  Crane, 
123  U.  S.  549,  31  L.  Ed.  199. 

Privity  or  knowledge  of  the  owner. — 
In  a  statute  relieving  the  owner  of  a  ves- 
sel from  Liability  for  a  loss  occasioned 
without  his  privity  or  knowledge,  it  is 
said:  "When  the  owner  is  a  corporation, 
the  privity  or  knowledge  must  be  that  of 
the  managing  officers  of  the  corporation." 
Craig  V.  Continental  Ins.  Co.,  141  U.  S. 
638,  646,  35  L.  Ed.  886. 
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PRIVILEGE. 

BY  FRANK   MOORE. 

I.  Privilege  of  Suitors  and  Witnesses,  734. 

A.  Suitors,  734. 

B.  Privilege  of  Witnesses,  735. 

C.  Distinction  between  Arrest  on  Mesne  and  Final  Process,  735. 

n.  Privilege  of  Persons  in  Public  Service,  735. 

A.  In  General,  735. 

B.  Privilege  of  Members  of  Legislative  Bodies,  735. 

1.  From  Arrest  and  Service  of  Process,  735. 

a.  Origin  and  History  of  Privilege  in  England,  735. 

b.  Privilege  of  Members  of  National  Congress,  736. 

c.  Privilege  of  Members  of  State  Legislatures,  737. 

d.  Determination  of  Privilege,  737. 

2.  From  Suit,  737. 

C.  Privilege  of   Members  of  Constitutional   Conventions,   738. 

m.  Exemption  of  Freeholders  under  Pennsylvania  Statute,  738. 
IV.  Pleading  and  Practice,  738. 

A.  Claiming  the  Privilege,  738. 

1.  Necessity  for  Claiming  the  Privilege,  738. 

2.  Methods  of  Asserting  Privilege,  738. 

3.  How  Privilege  Shown,  738. 

B.  Waiver  of   Privilege,  738. 

C.  Discharge  of  Privileged  Person,  739. 

D.  Jurisdiction,  739. 

CROSS   REFERENCES. 

As  to  privilege  of  foreign  ministers  from  arrest,  see  the  title  Ambassadors 
AND  Consuls,  vol.  1,  p.  276.  As  to  exemptions  and  privileges  of  state  or  sov- 
ereign, see  the  title  States.  As  to  effect  of  appearance  as  waiving  privilege,  see 
the  tide  Appearance^  vol.  2,  p.  448.  As  to  direct  appeal  from  district  court  in 
case  involving  privilege  of  senator  from  arrest  under  constitution,  see  the  title 
AppEai,  and  Error,  vol.  1,  p.  431.  As  to  privilege  of  jail  limits,  see  the  title 
Prisons  and  Prisoners,  ante,  p.  729.  As  to  constitutional  privileges,  see  the 
title  Constitutional  Law,  vol.  4,  p.  467.  As  to  privileges  of  persons  accused  of 
crime,  see  the  title  Constitutional  Law,  vol.  4,  p.  491  As  to  privilege  of  witness 
to  refuse  to  testify,  see  the  title  Witnesses.  As  to  privileged  communications,  see 
the  titles  Libel  and  Slander,  vol.  7,  p.  861;  Privileged  Communications. 
As  to  privilege  tax,  see  the  title  Licenses,  vol.  7,  p.  869,  and  references  pven. 
As  to  special  or  exclusive  privileges,  see  the  titles  Corporations,  vol.  4,  p.  677; 
Impairment  of  Obligation  of  Contracts,  vol.  6,  pp.  797,  817;  Monopolies 
AND  Corporate  Trusts,  vol.  8,  p.  431,  and  references  given. 

I.  Privilege  of  Suitors  and  Witnesses. 

A.  Suitors. — A  nonresident  attending  court  as  a  suitor,  and  subpoenaed  as  a 
witness  in  another  case,  is  privileged  from  arrest  in  execution,  issuing  from  a 
state  court,  while  at  his  lodgings.^ 

1.    Nonresident  suitor. — Hurst's   Cases,  4  Dall.  387,  1  L.  Ed.  «78. 
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B.  Privilege  of  Witnesses. — A  witness  is,  undoubtedly,  privileged  from  ar- 
rest for  a  reasonable  time,  to  prepare  for  his  departure,  and  return  to  his  home, 
as  well  as  during  his  actual  attendance  upon  the  court.^  But  the  privilege  does 
not  extend  throughout  the  term  at  which  the  cause  is  marked  for  trial.^  Nor 
will  it  protect  him,  while  the  witness  is  engaged  in  transacting  his  general  private 
business,  after  he  is  discharged  from  the  obligation  of  the  subpoena.* 

0.  Distinction  between  Arrest  on  Mesne  and  Final  Process. — But  the 
early  cases  drew  a  distinction  between  an  arrest  on  mesne  and  on  judicial  process. 
Accordingly  it  was  held  that  although  the  court  would  certainly  protect  suitors, 
witnesses  and  jurors  from  an  arrest  on  mesne  process,  during  their  attendance 
upon  the  court,  and  for  a  reasonable  time  in  coming  and  going,  yet  they  would 
not  discharge  a  man  taken  in  execution  which  was  regularly  issued,  upon  a  judg- 
ment regularly  obtained,  on  the  ground  of  such  a  protection.* 

n.  Privilege  of  Persons  in  Public  Service. 

A.  In  Oeneral. — ^AU  persons  in  the  public  service  are  exempt,  as  a  matter  of 
public  policy,  from  arrest  upon  civil  process  while  thus  engaged.®  But  the  rule  is 
different  when  the  process  is  issued  upon  a  charge  of  felony.  No  officer  or  em- 
ployee of  the  United  States  is  placed  by  his  position,  or  the  services  he  is  called 
to  perform,  above  responsibility  to  the  legal  tribunals  of  the  country,  and  to  the 
ordinary  process  for  his  arrest  and  detention,  when  accused  of  felony,  in  the 
forms  prescribed  by  the  constitution  and  laws.^  Process  of  that  kind  can,  there- 
fore, furnish  no  justification  for  the  arrest  of  a  carrier  of  the  mail.®  An  officer 
will  never  be  privileged  from  arrest  on.  any  trip  made  for  his  own  private  gain, 
or  which  the  law  does  not  require  him  to  make.® 

B.  Privilege  of  Members  of  Legislative  Bodies — 1.  Prom  Arrest  and 
Service  of  Process — ^a.  Origin  and  History  of  Privilege  in  England. — As  this 
is  a  parliamentary  trust,  we  must  necessarily  consider  the  law  of  parliament,  in 


a.  Privilege  of  witness  from  arrest. — 
Smythe  v.  Banks,  4  Dall.  329,  1  L,.  Ed. 
854. 

3.  Extent  of    privilege     of    witness. — 

Smythe  v.   Banks,   4   Dall.   329,   1  L.  Ed. 
854. 

4.  Smythe  v.  Banks,  4  Dall.  329,  1  L. 
Ed.  854. 

5.  No  exemption  from  arrest  on  final 
.process. — Starret's  Case,  1  DalL  356,  1  L. 

Ed.    174,   citing   Wood's    Inst.   303,   600. 

The  same  point  was  determined  in 
Hannum  v.  Askew,  1  Yeates  25,  by  Judges 
Shippen  and  Yates,  after  argument.  Judge 
Yeates  said:  "I  was  of  counsel  in 
Starret's  case,  and  it  was  then  pressed 
that  the  authorities  cited  by  Wood  did 
not  warrant  his  doctrine.  This  gave  rise 
to  the  chief  justice's  remark  respecting 
the  author.  .  Upon  my  return  from  the 
circuit,  I  examined  the  point  very  fully, 
and  found  that  2  Trials  per  Pais,  382;  3 
Salk  46;  Crompton's  Just.  162,  181,  fully 
established  the  distinction,  which  is  here 
contended  against."  Notwithstanding 
which,  it  is  said,  in  a  note  to  4  Dall.  388: 
"It  was  admitted  by  the  counsel,  Mr.  In- 
gersoll  and  Mr.  Rawle,  on  both  sides,  that 
the  authority  of  Starret's  case  had  been 
often  doubted,  both  on  the  bench  and  at 
the  bar,  though  never  expressly  overruled." 
And  in  Ex  parte  Hurst,  1  W.  C.  C.  186; 
S.  C,  4  Dall.  387,  1  L.  Ed.  878,  the  circuit 
court  of  the  United  States  expressly  de- 


cided, that  a  suitor  in  that  court  was 
privileged  from  arrest  on  a  ca.  sa.;  and 
Hurst  was  discharged  although  the  writ 
issued  from  the  supreme  court  of  the  state. 
Starret's  Case,  1  Dall.  356,  1  L.  Ed.  174. 

6.  Persons  in  public  service  exempt 
from  arrest. — United  States  v.  Kirby,  7 
Wall.  482,  486,  19  L.  Ed.  278. 

7.  United  States  v.  Kirby,  7  Wall.  482, 
486,  19  L.  Ed.  278. 

8.  Arrest  of  mail  carrier. — United  States 
V.  Kirby,  7  Wall.  482,  486,  19  L.  Ed.  278. 
See  the  title  POSTAL  LAWS,  ante,  p. 
550. 

9.  Trips  by  ofiEicers  for  own  private 
gain. — Morgan  v.  Eckart,  1  Dall.  295,  1  L. 
Ed.  144. 

In  Morgan  v.  Eckart,  1  Dall.  295,  1  L. 
Ed.  144,  it  was  held  that  neither  the  lieu- 
tenant of  a  county  coming  to  Philadelphia 
in  order  to  obtain  from  the  executive  coun- 
cil the  commissions  of  some  officers  of 
the  militia  within  his  department,  nor  the 
sheriff-elect  of  the  same  county,  coming 
for  the  purpose  of  soliciting  his  commis- 
sion, and'  giving  the  usual  security,  were 
protected  from  arrest,  where  it  appeared 
that  they  had  not  been  required  by  the  ex- 
ecutive council  to  attend  thehi,  but  evi- 
dently came  to  Philadelphia  on  their  own 
private  business;  the  court  adding  that  it 
was  their  duty  to  be  careful  not  to  extend 
the  doctrine  of  privilege  to  the  injury 
of  honest  creditors. 
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that  country  from  whence  we  have  drawn  our  other  laws.^<^  The  origin  of  these 
privileges  is  said  by  Selden  to  be  as  ancient  as  Edward  the  Confessor.  For  a 
long  time,  however,  after  the  conquest,  we  find  very  Httle,  either  in  the  books  of 
law,  or  history,  upon  this  subject.  If  there  were  then  any  regular  parliaments, 
their  members  held  their  privileges  by  a  very  precarious  tenure.  ^^  There  ap- 
pears, indeed,  in  the  reigns  of  Henry  IV  and  Henry  VI  to  have  been  some  pro- 
visions made  by  acts  of  parliament,  to  protect  the  members  from  illegal  and  vio- 
lent attacks  upon  their  persons.^^  Jq  the  reign  of  Edward  IV,  there  has  been  a 
case  cited  to  show  that  the  judges  determined  that  a  menial  servant  of  a  mem- 
ber of  parliament,  though  privileged  from  actual  arrest,  might  yet  be  impleaded. 
Although  it  were  fairly  to  be  inferred  from  the  case  that  the  privilege  of  the 
servant  was  equal  to  the  privilege  of  the  member  himself,  yet  a  case  determined 
at  so  early  a  period,  when  the  rights  and  privileges  of  parliament  were  so  little 
ascertained  and  defined,  cannot  have  the  same  weight  as  more  modern  authorities.^* 
From  the  whole  frame  of  the  statute  of  12  &  13  Wm.  Ill,  c.  3,  it  appears  clearly  to 
be  the  sense  of  the  legislature,  that,  before  that  time,  members  of  parliament 
were  privileged  from  arrest,  and  from  being  served  with  any  process  out  of  the 
courts  of  law,  not  only  during  the  sitting  of  parliament,  but  during  the  recess 
within  the  time  of  privilege;  which  was  a  reasonable  time  eundo  et  redeundo. 
The  design  of  this  act  was  not  to  meddle  with  the  privileges  which  the  members 
enjoyed  during  the  sitting  of  parliament  (those  seem  to  have  been  held  sacred), 
but  it  enacts,  that  after  the  dissolution  or  prorogation  of  parliament,  or  after  ad- 
journment of  both  houses,  for  above  the  space  of  fourteen  days,  any  person 
might  commence  and  prosecute  any  action  against  a  member  of  parliament,  pro- 
vided the  person  of  the  member  be  not  arrested  during  the  time  of  privilege.^* 
That  part  of  the  law  of  parliament,  which  respects  the  privileges  of  its  members, 
was  principally  established  to  protect  them  from  being  molested  by  their  fellow 
subjects,  or  oppressed  by  the  power  of  the  crown,  and  to  prevent  their  b^ing 
diverted  from  the  public  business.  ^^ 

b.  Privilege  of  Members  of  National  Congress, — While  the  framers  of  the  na- 
tional constitution  did  not  adopt  the  laws  and  the  constitution  of  the  British 
Parliament  as  a  whole,  they  did  incorporate  such  parts  of  it,  and  with  it  such 
privileges  of  parliament  as  they  thought  proper  to  be  applied  to  the  two  houses 
of  congress.  Among  these  is  the  right  of  each  house  to  make  its  own  rules  of 
procedure,  to  determine  the  selection  and  qualification  of  its  own  members, 
preserve  order,  etc.,  and  the  right  of  members  to  freedom  from  arrest,  and  free- 
dom from  being  called  in  question  from  their  utterances  and  actions  upon  the 
floor  of  either  house.^®  Section  6  of  article  1  of  the  constitution  of  the  United 
States  provides  that  senators  and  representatives  shall,  in  all  cases  except  trea- 
son, felony  and  breach  of  the  peace,  be  privileged  from  arrest  during  their  attend- 
ance at  the  sessions  of  their  respective  houses  and  in  going  to  and  returning 
from  the  same.^^  But  the  court  in  one  case  at  least  has  refused  to  sign  a  letter 
purporting  to  be  addressed  by  them  to  several  members  of  congress,  congress 

10.  This  privilege  is  a  parliamentary  any  member  of  either  house  be  arrested, 
trust. — Bolton  v.  Martin,  1  Dall.  296,  303,  or  taken  into  custody,  nor  served  with  any 
1  L.  Ed.  144.  process  of  the  courts  of  law,  nor  his  serv- 

11.  Origin  of  privilege  in  England. —  ants  arrested,  etc.,  without  a  breach  of  the 
Bolton  V.  Martin,  1  Dall.  296,  303,  1  L.  Ed.  privilege  of  parliament"  Bolton  v.  Mar- 
144.  tin,  1  Dall.  296,  1  L.  Ed.  144. 

12.  Bolton  V.  Martin,  1  Dall.  296,  303,  15.  Purpose  of  act  of  parliament. — Bol- 
1  L.  Ed.  144.  ton  V.  Martin,  1  Dall.  296,  303,  1  L.   Ed. 

13.  Status  of  privilege  in  reign  of  Ed-  144. 

ward  IV. — Bolton  v.  Martin,  i  Dall.  296,  16,    Privilege   of  members   of  national 

303,  1  L.  Ed.  144.  congress. — Kilbourn  v.  Thompson,  103  U. 

14.  Status  of  privilege  after  dissolution      S.  168,  201,  26  L.  Ed.  377. 

of  parliament — Bolton  v.  Martin,  1  Dall.  17.    Burton  v.  United  States,  196  U.  S. 

296,  303,  1  L.  Ed.  144.  283,  296,  49  L.  Ed.  482.     See  Kilbourn  v. 

"Neither,  says  Judge    Blackstone,    can      Thompson,  103  U.  S.  168,  26  L.  Ed.  377. 


Digitized  by 


Google 


PRIVILEGE. 


737 


being  in  session,  requesting  their  attendance  as  witnesses  in  a  criminal  case.^® 

c.  Privilege  of  Members  of  State  Legislatures, — A  member  of  the  general  as- 
sembly is,  undoubtedly,  privileged  from  arrest,  summons,  citation  or  other  civil 
process,  during  his  attendance  on  the  public  business  confided  to  him.^®  And 
this  privilege  from  arrest  has  extended  itself,  in  process  of  time,  to  every  case 
where  the  attendance  is  a  duty,  in  conducting  any  proceedings  of  a  judicial 
nature  ;2^  so  as  to  protect  all  persons  engaged  in  public  business  of  a  legislative 
character.21 

d.  Determination  of  Privilege, — The  parliament,  in  general,  is  the  sole  and  ex- 
clusive judge  and  expositor  of  its  own  privileges:  but,  in  certain  cases,  it  will 
happen  that  they  come  necessarily  and  incidentally  before  the  courts  of  law,  and 
then  they  must  likewise  judge  upon  them.^^ 

2.  From  Suit. — ^The  constitutional  provision  exempting  members  of  the 
congress  from  being  called  in  question  elsewhere  for  their  utterances  and 
actions  upon  the  floor  of  either  house,  is  not  limited  to  words  spoken  in  de- 
bate. The  reason  of  the  rule  is  as  forcible  in  its  application  to  written  reports 
presented  in  that  body  by  its  committees,  to  resolutions  offered,  which,  though 
in  writing,  must  be  reproduced  in  speech,  and  to  the  act  of  voting,  whether  it 
is  done  vocally  or  by  passing  between  the  tellers.  In  short,  to  things  generally 
done  in  a  session  of  the  house  by  one  of  its  members  in  relation  to  the  business 
before  it.^^  And  upon  principle,  members  of  the  general  assembly  are  privileged 
from  having  their  suits  forced  to  a  trial  and  decision,  while  the  session  of  the 
legislature  continues.^*     But  exemption  from  suit  does  not  necessarily  imply  ex- 


18.  The  court  will  not  request  members 
by  letter  to  attend. — United  States  v. 
Cooper,  4  Dall.  341,  1  L.  Ed.  859.  Justice 
Peters,  however,  expressed  a  willingness 
to  sign  such  a  letter,  saying  that  while  he 
was  speaker  of  the  house  of  representa- 
tives, he  had  received  such  letter  from  the 
supreme  court  of  Pennsylvania. 

"The  constitution  gives  to  every  man 
charged  with  an  offense,  the  benefit  of 
compulsory  process,  to  secure  the  attend- 
ance of  his  witnesses.  I  do  not  know  of 
any  privilege  to  exempt  members  of  con- 
gress from  the  service  or  the  obligations 
of  a  subpoena,  in  such  cases.  I  will  not 
sign  any  letter  of  the  kind  proposed.  If, 
upon  service  of  a  subpoena  the  members  of 
congress  do  hot  attend,  a  different  ques- 
tion may  arise;. and  it  will  then  be  time 
enough  to  decide,  whether  an  attachment 
ought,  or  ought  not,  to  issue.  It  is  not  a 
necessary  consequence  of  nonattendance,, 
after  the  service  of  a  subpoena,  that  an  at- 
tachment shall  issue.  A  satisfactory  rea- 
son may  appear  to  the  court,  to  justify 
or  excuse  it."  United  States  v.  Cooper,  4 
Dall.  341,  1  L.   Ed.  859. 

19.  Privilege  of  members  of  state  legis- 
latures.—Geyer  V.  Irwin,  4  Dall.  107,  1  L. 
Ed.  762. 

The  assembly  of  Pennsylvania  being 
the  legislative  branch  of  our  government, 
its  members  are  legally  and  inherently 
possessed  of  all  such  privileges  as  are 
necessary  to  enable  them,  with  freedom 
and  safety,  to  execute  the  great  trust  re- 
posed in  them  by  the  body  of  the  people 
who  elected  them.  Bolton  v.  Martin,  1 
Dall.  296,  303,  1  L.  Ed.  144. 

20.  Extent  of  privilege. — In  the  case  of 
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United  States  v.  Edme,  10  S.  &  R.  147, 
Judge  Duncan  said  that  the  privilege  ex- 
tends to  every  case  where  the  attendance 
and  conducting  any  judicial  proceedings 
is  a  duty.  Bolton  v.  Martin,  1  DalL  296, 
1  L.  Ed.  144. 

21.  Bolton  V.  Martin,  1  Dall.  296,  1  L. 
Ed.   144. 

In  Geyer  v.  Irwin,  4  Dall.  107,  1  L.  Ed. 
762,  the  court  recognized  the  principle 
that  a  member  of  assembly  is  privileged 
from  arrest,  during  his  attendance  on  the 
public  business.  Bolton  v.  Martin,  1  Dall. 
296,  1  L.  Ed.  144. 

22.  Who  judges  of  existence  of  privi- 
lege.—Bolton  V.  Martin,  1  Dall.  296,  303, 
1  L.  Ed.  144. 

23.  Exemption  of  members  of  congress 
from  suit. — Kilbourn  v.  Thompson,  103  U. 
S.  168,  204,  26  L.  Ed.  377. 

The  privileges  of  the  members  of  the 
house  of  representatives  to  freedom  of 
speech  and  debate  extends  to  the  protec- 
tion of  the  members  for  having  voted  in 
favor  of  a  resolution  to  imprison  a  citizen 
for  an  alleged  contempt  as  a  witness  in 
an  investigation  which  the  house  had  no 
jurisdiction  to  order.  Kilbourn  v.  Thomp- 
son, 103  U.  S.  168,  26  L.  Ed.  377. 

Such  privilege  does  not  extend  to  the 
protection  of  the  person  executing  the  or- 
der of  imprisonment  under  the  authority 
of  such  unwarranted  resolution.  Kil- 
bourn V.  Thompson,  103  U.  S.  168,  196,  26 
L.  Ed.  377,  disapproving  Anderson  v. 
Dunn,  6  Wheat.  204,  5  L.  Ed.  242. 

24.  Exemption  of  state  legislators  from 
suit— Geyer  v.  Irwin.  4  Dall.  107,  1  L.  Ed. 
762. 
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emption  from  liability.^ 

C.  Privilege  of  Members  of  Constitutional  Conventions. — The  mem- 
bers of  convention,  elected  by  the  people,  and  assembled  for  a  great  national 
purpose,  ought  to  be  considered,  in  reason,  and  from  the  nature  as  well  as  dig- 
nity of  their  office,  as  invested  with  the  same  or  equal  immunities  with  the 
members  of  general  assembly,  met  in  their  ordinary  legislative  capacity.-* 

III.   Exemption  of  Freeholders  under  Pennsylvania  Statute. 

An  early  Pennsylvania  statute  exempted  freeholders  from  arrest  under  a 
capias.  27 

IV.   Pleading  and  Practice. 

A.  Claiming  the  Privilege — 1.  Necessity  for  Claiming  the  Privilege. 
— But  every  privileged  person  must,  at  a  proper  time,  and  in  a  proper  manner, 
claim  the  benefit  of  his  privilege.^s  The  judges  are  not  bound,  judicially,  to 
notice  a  right  of  privilege,  nor  to  grant  it,  without  a  claim.^^ 

2.  Methods  op  Asserting  Privilege. — A  rule  to  show  cause  was  used  in 
some  of  the  earlier  cases  to  obtain  the  discharge  of  a  privileged  person  from 
arrest  under  a  capias,^*'  though  the  better  remedy  w^ould  seem  to  be  by  motion 
to  quash  the  writ.^^ 

3.  How  Privilege  Shown. — And  in  order  to  obtain  this  discharge  the  priv- 
ilege need  not  be  made  to  appear  to  the  justice  who  granted  the  writ;  but  it  i> 
sufficient  if  the  plaintiff  can  make  it  appear  from  the  records  or  otherwise.'*^ 

B.  Waiver  of  Privilege. — If  neither  the  defendant  nor  his  attorney  sug- 
gests the  privilege  as  an  objection  to  the  trial  of  the  cause,  this  amounts  to  a 
waiver  by  w-hich  the  party  is   forever  concluded .-"^^ 

The  exemption  from  arrest  in  a  district  in  which  the  defendant  is  not 
an  inhabitant,  or  in  which  he  is  not  found,  at  the  time  of  serving  the  process, 
is  the  privilege  of  the  defendant,  which  he  may  waive  by  a  voluntary  appearance.*** 


26.  Elxemption  from  suit  not  exemption 
from  liability. — Bridge  Co.  v.  United 
States,  105  U.  S.  470,  483,  26  L.  Ed.  1143. 

26.  Members  of  constitutional  conven- 
tions.—Bolton  r.  Martin,  1  Dall.  296,  303, 
1  L.   Ed.  144. 

27.  And  this  privilege  has  been  extended 
to  actions  of  trespass  vi  et  armis.  The 
court  said:  "The  practice  has  been  long 
settkd  under  this  act.  Unless  it  is  a  suit 
on  a  recognizance,  or  for  a  fine  actually 
due  to  the  state,  we  cannot  take  up  a  mere 
fiction,  to  defeat  a  positive  privilege." 
Hudson  V.  Howell,  1  Dall.  310,  1  L.  Ed. 
151. 

Effect  of  temporary  nonresidence. — Un- 
der an  early  Pennsylvania  statute  exempt- 
ing freeholders  frpm  arrest  under  a  capias, 
it  was  held  that  the  legislature  did  not 
mean  to  subject  a  citizen  of  large  estate 
to  the  process  of  a  capias  on  account  of 
a  short  absence  from  the  state.  But  there 
is  a  controlling  power  in  the  court  to  in- 
quire into  the  circumstances  of  the  case, 
and  to  relieve  a  defendant  from  an  arrest, 
if  they  think  he  was  "intended  to  be  ex- 
empted," although  the  words  "that  he  has 
not  been  resident  in  the  state  for  two 
years  before  the  date  of  the  writ,"  may  be 
inserted  in  the  plaintiflF's  affidavit.  Penman 
V.  Wayne,  1  Dall.  241,  1  L.  Ed.  118;  Mor- 
gan V.  Eckart,  1  Dall.  295,  1  L.  Ed.  144. 

Nature  of  service  to  be  made  on  free- 


holder.— Although  the  act  of  the  assembly 
of  Pennsylvania  directed  that  the  process 
to  be  issued  against  a  freeholder  shall  be 
a  summons,  yet  it  would  seem  that  if  the 
defendant  submits  to  a  capias,  he  has  for- 
feited his  privilege  to  be  sued  by  a  sum- 
mons. Barnard  v.  Field,  1  Dall.  348,  1  L. 
Ed.  170. 

The  privilege  of  a  freeholder  may  be 
defeated  by  producing  the  records  of 
judgments  obtained  against  him  before  a 
justice  of  the  peace.  Qu^snel  v.  Mussi,  1 
Dall.  436,  1  L.  Ed.  212. 

28.  Privilege  must  be  claimed  season- 
ably.—Geyer  V.  Irwin.  4  Dall.  107.  1  L. 
Ed.  762. 

28.  Privilege  will  not  be  judicially  no- 
ticed.—Geyer  V.  Irwin,  4  Dall.  107.  1  L. 
Ed.  762.  See.  generally,  the  title  JU- 
DICIAL NOTICE,  vol.  7,  p.  672. 

30.  Privilege  may  be  claimed  by  means 
of  rule  to  show  cause. — Penman  v.  Wayne, 
1  Dall.  241,  1  L.  Ed.  118. 

»1.  Motion  to  quash  writ. — Hudson  t\ 
Howell.  1  Dall.  310,  1  L.  Ed.  151. 

32.  How  privilege  shown. — Penman  v. 
Wayne,  1  Dall.  241,  1  L.  Ed.  118. 

83.  Waiver  of  privilege. — Geyer  tv 
Irwin,  4  Dall.  107,  1  L.  Ed.  762. 

34.  Exemption  from  arrest  out  of  de- 
fendant's district. — Gracie  v.  Palmer,  8 
Wheat.  699,  700,  5  L.  Ed.  719. 
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0.  Discharge  of  Privileged  Person. — In  an  early  Pennsylvania  case  it 
was  held  that  the  discharge  of  the  privileged  person  from  arrest  would  not  be 
made  absolute,  but  he  would  be  required  to  file  common  bail.^*^ 

D.  Jurisdiction. — It  is  admitted  that  a  federal  court  has  no  jurisdiction 
over  the  proceedings  in  a  state  court.  The  statute  regulates  this.-^*^  But  this 
statute  did  not  prevent  the  United  States  circuit  court  from  releasing  a  defend- 
ant from  process  out  of  the  supreme  court  of  Pennsylvania,  violating  its  pro- 
tection.^"^ 


35.  Discharge  of  privileged  person. — 
Coxe  V.  McClenachan,  3  Wall.  478,  1  L. 
Ed.  687.  See  opinion  of  court  in  Bolton 
V.  Martin,  1  Dall.  296,  304,  1  L.  Ed.  144. 

Compromise  recognized  by  court. — In 
the  case  of  Coxe  v.  McClenachan,  3  Dall. 
478,  1  L.  Ed.  687,  a  judgment  having  been 
obtained  against  McClenachan,  a  ca.  sa. 
issued,  which  was  returned  non  est  in- 
ventus. Thereupon  a  scire  facias  was  is- 
sued against  his  special  bail.,  who,  within 
the  first  four  days  of  the  term,  surren- 
dered McClenachan  in  discharge  of  his 
bail  and  filed  a  motion  for  an  exoneretur. 
The  defendant,  McClenachan,  being  a 
member  of  congress  which  was  in  session 
at  the  time  of  his  surrender,  presented  a 
memorial  to  the  court,  demanding  as  his 
privilege  to  be  discharged  from  the   cus- 


tody of  the  sheriff.  Both  motions  being 
heard  together,  a  compromise  was  agreed 
upon  whereby  the  bail  consented  to  re- 
main responsible  for  surrendering  the  de- 
fendant within  four  days  after  the  sessions 
of  congress,  in  consideration  of  being  al- 
lowed that  time  to  make  the  surrender. 
The  court  declared  their  approbation  of 
this  compromise  as  affording  a  good  prec- 
edent for  future  cases  of  a   similar  kind. 

36.  Federal  courts  may  discharge  from 
process  issued  by  state  court. — 16  Encyc. 
PI.  &  Pr.,  p.  975,  title  Privilege,  citing  Rev. 
Stat.  U.  S.,  §  720;  Watson  v.  Jories,  13 
Wall.  679,  20  L.  Ed.  666. 

37.  16  Encyc.  PL  &  Pr.,  p.  975,  title 
Privilege,  citing  Hurst's  Case,  4  Dall.  387, 
1  L.  Ed.  878. 
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BY  A.   P.  WALKER. 

I.  Oonfidential  Oommunications,  740. 

A.  Communications  to  Attorney  by  Client,  740. 

B.  Communications  to  Physicians  and  Surgeons  by  Patients,  742. 

C.  Communications  between  Husband  and  Wife,  742. 

D.  Confidential   Statements  to  Commercial   Agency,   742. 

E.  Communications  between  Principal  and  Agent,  742. 

n.  Defamatory  Oommunications,  742. 

in.  Oommnncations  between  Oovemment  Officers,  742. 

CROSS   REFERENCES. 

See  the  titles  Courts,  vol.  4,  p.  861;  Libel  and  Slander,  vol.  7,  p.  857; 
Principal  and  Agent,  ante,  p.  640;  Witnesses. 

I.  Oonfidential  Oommunications. 

A.  Oommunications  to  Attorney  by  Olient. — General  Rule. — Within 
the  scope  of  the  professional  employment  of  an  attorney,  the  communications 
made  to  him  by  his  client  are  privileged  and  are  inadmissible  in  evidence  with- 
out the  consent  of  the  latter.^ 


1.  General  rule. — Connecticut  Mut. 
Life  Ins.  Co.  v.  Schaefer,  94  U.  S.  457,  24 
L.  Ed.  251;  Hunt  v.  Blackburn,  128  U.  S. 
464,  32  L.  Ed.  488;  Blackburn  v.  Craw- 
fords,  3  Wall.  175,  18  L.  Ed.  186;  Glover 
V.  Patten,  165  U.  S.  394,  41  L.  Ed.  760; 
Alexander  v.  United  States,  138  U.  S.  353, 
34  L.  Ed.  954;  Chirac  v,  Reinicker,  11 
Wheat.  280,  6  L.  Ed.  474.  And  see  Rea- 
gan V.  Aiken,  138  U.  S.  109,  34  L.  Ed.  892. 

"In  the  language  of  Mr.  Justice  Story, 
speaking  for  this  court  in  Chirac  v.  Rein- 
icker, 11  Wheat.  280,  294,  6  L.  Ed.  474: 
'Whatever  facts,  therefore,  are  communi- 
cated by  a  client  to  a  counsel  solely  on  ac- 
count of  that  relation,  such  counsel  are 
not  at  liberty,  even  if  they  wish,  to  dis- 
close; and  the  law  holds  their  testimony 
incompetent.'"  Alexander  v.  United 
States,  138  U.  S.  353,  34  L-   Ed.  954. 

If  he  consulted  him  in  the  capacity  of 
an  attorney,  and  the  communication  was 
in  the  course  of  his  employment,  it  may 
be  supposed  to  have  been  drawn  out  in 
consequence  of  the  relations  of  the  parties 
to  each  other.  Neither  the  payment  of  a 
fee  nor  the  pendency  of  litigation  was 
necessary  to  entitle  him  to  the  privilege. 
Alexander  v.  United  States,  138  U.  S.  353, 
358,  34  L.  Ed.  954. 

Statements  as  to  crime. — Statements  by 
a  client  to  his  attorney  as  to  a  crime  al- 
ready committed  by  such  client  are  within 
the  rule  as  to  privileged  communications. 
Alexander  v.  United  States,  138  U.  S.  353, 
34  L.  Ed.  954. 

On  a  trial  for  murder,  statements  of  the 


prisoner  made  after  the  commission  of 
the  crime,  to  an  attorney,  when  consult- 
ing him  in  that  capacity,  are  privileged 
and  inadmissible  in  evidence.  Alexander 
V.  United  States,  138  U.  S.  353,  34  L.  Ed. 
954. 

A  statement  of  a  person  accused  of 
murdering  his  partner,  made  to  an  attor- 
ney to  the  effect  that  his  partner  was 
missing,  that  he  had  taken  off  money  be- 
longing to  the  partnership  and  that  he 
had  not  heard  from  him,  is  privileged. 
Alexander  v.  United  States,  138  U.  S.  353, 
34  L.  Ed.  954. 

Communications  in  furtherance  of  a 
criminal  or  fraudulent  purpose  have  been 
held  not  to  be  privileged.  Alexander  r. 
United  States,  138  U.  S.  353,  34  L.  Ed. 
954. 

The  rule  that  a  communication  made  to 
counsel  in  furtherance  of  a  scheme  to  com- 
mit a  crime,  or  for  a  fraudulent  purpose, 
is  not  privileged,  does  not  apply  where 
the  communication  was  made  after  the 
commission  of  the  crime,  and  was  offered 
in  evidence  as  an  admission  tending  to 
show  that  defendant  was  concerned  in  the 
crime,  or  rather  as  a  statement  contra- 
dictory to  one  he  had  made  upon  the 
stand.  Alexander  v.  United  States,  138 
U.  S.  353,  34  L.  Ed.  954. 

Bzanunation  of  attorney  as  to  existence 
of  relation. — ^A  counsel  or  attorney  is  not 
a  competent  witness  to  testify  as  to  facts 
communicated  to  him  by  his  client,  in  the 
course  of  the  relation  subsisting  between 
them,   but   may   be    examined    as    to   the 


(740) 


Digitized  by 


Google 


PRIVILEGED   COMMUNICATIONS. 


741 


Beason  for  Btile.-^The  rule  as  to  privileged  communications  is  founded 
upon  the  necessity,  in  the  interest  and  administration  of  justice,  of  the  aid  of 
persons  having  knowledge  of  the  law  and  skilled  in  its  practice,  which  assist- 
ance can  only  be  safely  and  readily  availed  of  when  free  from  the  consequences 
of  the  apprehension  of  disclosure.^ 


mere  fact  of  the  existence  of  that  relation. 
Chirac  v,  Reinicker,  11  Wheat.  280,  6  L. 
Ed.  474. 

A  person  who  was  both  a  creditor  and 
an  attorney  for  other  creditors,  and  who^ 
was  present  at  an  interview  between  a 
mortgagor  and  his  creditors,  held  with  a 
view  of  obtaining  from  the  mortgagor 
the  security  which  was  in  fact  given,  is 
competent  to  testify  that  he  was  present 
at  the  time  of  the  execution  of  the  mort- 
gage, and  to  state  what  transpired  at  that 
time.  It  was  objected  that  communica- 
tions to  an  attorney  were  confidential  and 
that  he  could  neither  be  compelled  nor 
permitted  to  disclose  them  as  a  witness; 
that  the  creditors  whose  counsel  he  was 
did  not  object  to  this  testimony,  and,  as 
stated,  he  was  present  both  as  party  and 
counsel.  Under  these  circumstances  there 
was  no  error  in  the  admission  of  his  testi- 
mony. Reagan  v.  Aiken,  138  U.  S.  109, 
34  L.  Ed.  892. 

Statements  bjr  testator  to  counsel  re- 
specting execution  of  will. — An  attorney 
by  whom  a  will  is  drawn  may  be  allowed 
to  testify  to  what  was  said  by  the  testator 
contemporaneously  upon  the  subject. 
Blackburn  v,  Crawfords,  3  Wall.  175,  193, 
18  L.  Ed.  186;  Glover  v.  Patten,  165  U.  S. 
394,  406,  41  L.  Ed.  760. 

"In  a  suit  between  devisees  under  a  will, 
statements  made  by  the  deceased  to  coun- 
sel respecting  the  execution  of  the  will,  or 
other  similar  document,  are  not  privileged. 
While  such  communications  might  be 
privileged,  if  offered  by  third  persons  to 
establish  claims  against  an  estate,  they  are 
not  within  the  reason  of  the  rule  requir- 
ing their  exclusion,  when  the  contest  is 
between  the  heirs  or  next  of  kin."  Glover 
V,  Patten,  165  U.  S.  394,  406,  41  L.  Ed. 
760. 

The  disclosure  in  such  cases  can  affect 
no  right  or  interest  in  the  client;  and  the 
apprehension  of  it  can  present  no  impedi- 
ment to  a  full  statement  to  the  attorney, 
unless  the  client  was  contemplating  an 
illegal  disposition;  and  a  disclosure  when 
made  would  expose  the  court  to  no 
greater  difficulty  than  it  has  in  all  cases 
when  the  views  and  intentions  of  the  par- 
ties, or  the  objects  for  which  the  disposi- 
tion is  made,  are  unknown.  In  the  case, 
then,  of  a  testamentary  disposition,  the 
very  foundations  on  which  the  rule  pro- 
ceeds seem  to  be  wanting;  and  in  the 
absence  of  any  illegal  purpose  entertained 
by  the  testator,  there  does  not  seem  to 
be  any  ground  for  appl3ring  the  rule  in 
such  case.  The  communication  is  not 
protected  because  it  may  lead  to  the  dis- 
closure of  an  illegal  purpose,  and  evidence 


otherwise  admissible  cannot  be  rejected 
upon  such  grounds.  Another  view  of  the 
case  is,  that  the  protection  which  the  rule 
gives,  is  the  protection  of  the  client;  and. 
it  cannot  be  said  to  be  for  the  protection 
of  the  client  that  evidence  should  be  re- 
jected, the  effect  of  which  would  be  to 
prove  a  trust  created  by  him,  and  to  de- 
stroy a  claim  to  take  beneficially  by  the 
parties  accepting  the  trust.  It  cannot  be 
said  to  be  for  the  client's  interest  to  ex- 
clude any  testimony  in  support  of  what 
he  solemnly  proclaimed  and  put  on  record 
by  his  will.  This  cannot  be  said  in  re- 
gard to  property  to  which  he  never  had 
or  assumed  to  have  any  title  and  in  regard 
to  a  claim  by  others  to  that  property, 
which  he  did  all  in  his  power,  by  his  will 
to  foreclose.  Blackburn  v.  Crawfords,  3 
Wall.  175.  193,  18  L.  Ed.  186;  Glover  v. 
Patten,  165  U.  S.  394,  407,  41  L.  Ed.  760. 

On  a  question  of  marriage  and  legiti- 
macy, an  attorney,  who  drew  a  will  for 
the  alleged  husband  now  deceased,  in 
which  the  children  of  the  connection  set 
up  as  wedlock  are  described  as  the  "nat- 
ural children"  of  the  testator,  may,  with- 
out violating  professional  confidence,  tes- 
tify what  was  said  by  the  testator  about 
the  character  of  the  children  and  his  re- 
lations to  their  mother,  in  interviews  be- 
tween the  testator  and  himself  preceding 
and  connected  with  the  preparation  of  the 
will.  Blackburn  v,  Crawfords,  3  Wall.  175, 
176,  18  L.  Ed.  186;  Glover  v.  Patten, 
165  y.   S.  394,  407,  41   L.   Ed.  760. 

Ohio. — An  examination  of  the  Ohio 
statutes  renders  it  doubtful  whether  this 
is  the  law  of  that  state.  Connecticut  Mut. 
Life  Ins.  Co.  v.  Schaefer,  94  U.  S.  457, 
458.  24  L.   Ed.  251. 

Federal  courts.— Without  the  consent  of 
his  client  an  attorney  should  neither  be 
required  nor  permitted  by  the  courts  of 
the  United  States  to  testify  concerning 
the  communications  made  to  him  by  such 
client.  Connecticut  Mut.  Life  Ins.  Co.  v, 
Schaefer,  94  U.  S.  457,  24  L.  Ed.  251. 

As  to  state  law  and  decision  being 
binding  upon  federal  courts,  see  the  title 
COURTS,  vol.  4,  p.  1083. 

3.  Reason  for  rule. — Hunt  v,  Blackburn, 
128  U.  S.  464,  32  L.  Ed.  488;  Glover  v. 
Patten,  165  U.  S.  394.  41  L.  Ed.  760. 

"The  protection  of  confidential  commu- 
nications made  to  professional  advisers  is 
dictated  by  a  wise  and  liberal  policy.  If  a 
person  cannot  consult  his  legal  adviser 
without  being  liable  to  have  the  interview 
made  public  the  next  day  by  an  examina- 
tion enforced  by  the  courts,  the  law  would 
be  little  short  of  despotic.  It  would  be 
a    prohibition    upon    professional    advice 
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Waiver  of  Privilege. — The  rule  as  to  privileged  communications  being  per- 
sonal and  for  the  protection  of  the  client,^  may  be  waived  by  him,*  either  ex- 
pressly, or  by  implication  '^  and  if  the  client  has  voluntarily  waived  the  privilege, 
it  cannot  be  insisted  upon  to  close  the  mouth  of  the  attorney.® 

B.  Communications  to  Physicians  and  Surgeons  by  Patients. — A  per- 
son duly  authorized  to  practise  physic  or  surgery,  shall  not  be  allowed  to  dis- 
close any  information  which  he  acquired  in  attending  a  patient,  in  a  professional 
capacity,  and  which  was  necessary  to  enable  him  to  act  in  that  capacity.*^ 

C.  Communications  between  Husband  and  Wife. — See  the  title  Wit- 
nesses. 

D.  Confidential  Statements  to  Commercial  Agency. — A  confidential 
business  statement  made  by  a  merchant  to  a  commercial  agency  which  concealed 
an  alleged  then-existing  liability  of  such  merchant  to  his  brother  is  admissible  in 
evidence  as  having  a  bearing  upon  the  inquiry  whether  he  was  in  fact  indebted 
to  his  brother  to  the  full  extent  claimed  by  the  latter.^ 

E.  Communications  between  Principal  and  Agent. — See  the  titles  Prin- 
cipal AND  Agent,  ante,  p.  640;  Witnesses. 

II.  Defamatory  Communications. 

See  the  title  Libel  and  Slander,  vol.  7,  p.  861. 

m.   Communications  between  Government  Officers. 

Comnnunications  between  government  officers,  of  a  confidential  nature,  need 
not  be  disclosed.® 

and  assistance."  Connecticut  Mut.  Life 
Ins.  Co.  V.  Schaefer,  94  U.  S.  457,  24  L. 
Ed.  251. 

"The  principle  of  privileged  communi- 
cations was  ably  considered  by  Lord 
Brougham  in  Greenough  v.  Gaskel.  He 
said:  'The  foundation  of  the  rule  is  not 
difficult  to  discover.  It  is  not  (as  has 
sometimes  been  said)  on  account  of  any 
particular  importance  which  the  law  attrib- 
utes to  the  business  of  legal  professors, 
or  any  particular  disposition  to  afford 
them  protection,  though  certainly  it  may 
not  be  very  easy  to  discover  why  a  like 
privilege  has  been  refused  to  others,  and 
especially  to  medical  advisers.  But  it  is 
out  of  regard  to  the  interests  of  justice, 
which  cannot  be  upholden,  and  to  the  ad- 
ministration of  justice,  w^hich  cannot  go 
on,  without  the  aid  of  men  skilled  in  juris- 
prudence— in  the  practice  of  courts — and 
in  those  matters  affecting  the  rights  and 
obligations  which  form  the  subject  of 
all  judicial  proceedings.  If  the  privilege 
did  not  exist  at  all,  every  one  would  be 
thrown  upon  his  own  Legal  resources. 
Deprived  of  all  professional  assistance, 
a  man  would  not  venture  to  consult  any 
skillful  person,  or  would  only  dare  to  tell 
bis  counsel  half  his  case.' "  Blackburn  v. 
Crawfords,  3  Wall.  175,  18  L.  Ed.  186; 
Glover  v.  Patten,  165  U.  S.  394,  41  L.  Ed. 
760. 

3.  Personal  privilege— Hunt  v.  Black- 
burn, 128  U.  S.  464,  32  L.  Ed.  488;  Chirac 
V,  Reinicker,  11  Wheat.  280,  G  L.  Ed. 
474. 

4.  Privilege  may  be  waived. — Blackburn 


V.  Crawfords,  3  Wall.  175,  18  L.  Ed.  186; 
Glover  v.  Patten.  165  U.  S.  394,  41  L.  Ed. 
760;  Hunt  v.  Blackburn,  128  U.  S.  464, 
32  L.  Ed.  488. 

5.  Waiver  may  be  express  or  implied. 
—Blackburn  v.  Crawfords,  3  Wall.  175,  18 
L.  Ed.  186;  Glover  v.  Patten,  165  U.  S. 
394,  41  L.  Ed.  760;  Hunt  v.  Blackburn, 
128  U.  S.  464,  32  L.  Ed.  488. 

When  a  defendant  enters  upon  a  line 
of  defense  which  involved  what  transpired 
between  himself  and  an  attorney,  and  re- 
specting which  he  testified,  he  thereby 
waives  his  right  to  object  to  the  attorney's 
giving  his  own  account  of  the  matter.  As, 
for  instance,  when  a  client  says  that  the 
original  deed  w^as  drawn  by  an  attorney, 
and  that  he  has  not  got  it,  and  that  he 
thinks  he  gave  it  to  him,  his  letter  call- 
ing for  that  deed,  and  the  attorney's 
reply  inclosing  it,  are  admissible  evi- 
dence. Hunt  V.  Blackburn,  128  U.  S.  464, 
470,  32  L.   Ed.  488. 

6.  Hunt  V.  Blackburn,  128  U.  S.  464,  32 
L.   Ed.  488. 

7.  Communications  to  phjrsicians  and 
surgeons  by  patients. — Connecticut  Mut. 
Life  Ins.  Co.  v.  Union  Trust  Co..  112  U. 
S.  250,  28  L.  Ed.  708.  See,  also,  the  title 
COURTS,  vol.  4,  p.  1083. 

8.  Confidential  statements  to  commercial 
agency.— Shauer  v.  Alterton,  151  U.  S.  607, 
617,  38  L.  Ed.  286.  See,  also,  the  title 
FRAUDULENT  AND  VOLUNTARY 
CONVEYANCES,  vol.  6,  p.  524. 

9.  Conununications  between  government 
officers. — Marbury  v.  Madison,  1  Cranch 
137,  2  L.  Ed.  60. 
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PBIVILEOES  AND  IMMUNITIES.— See  note  1. 


1.  Privileges  and  immunities. — As  to 
the  privileges  and  immunities  secured  by 
article  4,  §  2,  of  the  federal  constitution, 
see  the  title  CONSTITUTIONAL  LAW, 
vol.  4,  pp.  467,  471.  As  to  the  privileges 
and  immunities  protected  by  the  14th 
amendment  of  the  federal  constitution,  see 
the  title  CONSTITUTIONAL  LAW,  vol. 
4,  pp.  479,  483.  And  see,  generally,  the 
titles   CITIZENSHIP,    vol.     3,     p.     805; 


CIVIL  RIGHTS,  vol.  3,  p.  816. 

As  to  whether  an  immunity  from  taxa- 
tion enjoyed  by  a  corporation  passes  to 
the  transferee  of  the  rights  and  privileges 
of  the  corporation,  see  the  title  IMPAIR- 
MENT OF  OBLIGATION  OF  CON- 
TRACTS, vol.  6,  p.  841. 

Privilege  tax.— See  the  title  LI- 
CENSES, vol.  7,  p.  869. 
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C.  By  Whom  Capture  May  Be  Made,  749. 

1.  In  General,  749. 

2.  Privateers,  749.  . 

3.  Ships  of  War  of  Rebellious  Colonies,  750. 

4.  Enforcement  of  Rights  against.  Armed  Insurrection,  750. 

5.  Capture  of  Property  Belonging  to  Subjects  of  a  Friendly  Power, 

750. 

D.  When  Capture  May  Be  Made,  750. 

E.  Where  Capture  May  Be  Made,  750. 

1.  In  General,  750. 

2.  Captures  in  Neutral  Waters,  751. 

F.  Vessels  and  Property  Subject  to  Capture  and  Condemnation,  751. 

1.  In  General,  751. 

2.  Enemies'  Vessels  and  Property,  751. 

a.  Statement  of  General  Rule,  751. 

b.  What  Property  Considered  Enemies'  Property,  751. 

(1)  General  Rule,  751. 

(2)  Property  of  Persons  Domiciled  or  Residing  in  Enemy's 

Country,   752. 

(3)  Property  within  Enemy's  Territory,  752. 

(4)  Property  of  Partnership  Established  in  Enemy's  Coun- 

try, 753. 

(5)  Property    Engaged    in    Illegal    Intercourse    with     the 

Enemy,  753. 

(6)  Ships  Sailing  under  the  License  of  the  Enemy,  754. 

c.  Consignments  of  Goods,  755. 

(1)  Consignments  by  Enemies,  755. 

(2)  Consignments  to  Enemies,  756. 

d.  Armed  Neutral  Merchant  Vessel  Captured  by  Enemy,  757. 

e.  Enemy's  Vessels  Transferred  to  Neutrals,  757. 

(1)  Vessels  Owned  by  Individuals,  757. 

(2)  War  Vessels,  757. 

f.  Effect  of  Possession  of  Neutral  Papers,  757. 

g.  Evidence  of   Enemy  Ownership,  757. 

(1)  Presumptions  and   Burden  of  Proof,  757. 

(2)  Weight  and  Sufficiency,  757. 

h.  Exemptions  from  Capture  and  Condemnation,  757. 

(1)  In  General,  757. 

(2)  Coast  Fishing  Vessels,  758. 

(3)  Articles  of  Capitulation,  758. 

(4)  Proclamation    of    President    of    United    States    or   of 

Commanding  Officer,  758. 
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(5)  Treaties  with  Neutral  Nations,  759. 

(6)  Facts  Not  Exempting,  759. 

(7)  United  States  Consul  Has  No  Authority  to  Exempt, 

760. 

3.  Neutral  Vessels  and  Property,  760. 

a.  In  General,  760. 

b.  Trade  of  Neutrals  with  Belligerents,  760. 

(1)  In  Articles  Not  Contraband,  760. 

(2)  In  Contraband  Articles,  760. 

c.  Trade  of  Neutrals  with  Neutrals,  761. 

d.  Who  Are  Neutrals,  761. 

e.  What  Articles  Are  Contraband,  761. 

f.  Neutral  Goods  on  Enemy's  Vessel,  761. 

g.  Property  of    Neutral  Leaving    Belligerent  Country  at    Com- 

miencement  of  War,  762. 
h.  Neutral  Property  Captured  and  Retained  by  the  Enemy,  762. 

i.  Neutral  Vessels  Having  Enemy's  Property  on  Board,  762. 

j.  Effect  of  Carrying  Arms  on  Neutral  Vessel,  762. 
k.  Immunity  from  Capture  by  Treaty,  762. 

1.  Effect  of  Delay  in  Claiming  Neutral  Property,  762. 

4.  Vessels    and    Property    Belonging    to    Citizens    of  the    Capturing 

Nation,  762. 

a.  Persons  Entitled  to  Rights  of  Citizens  under  Prize  Law,  762. 

b.  Goods     Destined     for    Use    of     Enemy    or    Rebel     Military 

Forces,  763. 

c.  Goods  Consigned    by  Enemies  to  Citizens  of  Capturing   Na- 

tion, 763. 

d.  Vessel  Guilty  of  Conduct  Subjecting  Her  to  Confiscation  at 

a  Time  Anterior  to  Capture,  763. 
G.  Effect  of  Concealment  or  Spoliation  of  Papers,  763. 
H.  Effect  of  Assertion  of  a  False  Claim,  763. 

I.  Collusive  Captures,  763. 

J.  Effect  of  Disavowal  of  Capture  by  Government,  763. 
K.  Effect  of  Preliminary  Articles  of  Peace,  764. 
L.  Effect  of  Loss,  Destruction  and  Wreckage  of  Property,  764. 
M.  Probable  Cause  as  Justification  of  Capture,  764. 
N.  Rights  of  Belligerent  Captors  in  Relation  to  Neutral  Nations,  764. 
O.  Duties  of  Captors  as  to  Vessels  and  Property  Captured,  765. 
P.  Sale  without  Condemnation,  765. 

Q.  Rights  in    Property    Captured  and    Interests  in  and    Distribution    of 
Prize  Money  and  Bounty,  765. 

1.  In  General,  765. 

2.  When  the  Capture  Is  Illegal,  766. 

3.  When  Title  to  Property  Changes,  766. 

4.  Liens,  766. 

5.  Damages  for  Tort    Committed  by  Prize  Ship  after  Capture,  767. 

6.  Rights  of  Captors  to  Prize  Money  or  Bounty,  767. 

a.  In  General,  767. 

b.  Captures  by  Noncommissioned  Vessels,  767. 

c.  Captures  by  Privateers,  768. 

d.  Period  in  Relation  to  Which  Distribution  Is  Made,  768. 

e.  Evidence  to  Establish  Right  to  Share  in  Prize  Money,  768. 

f.  Forfeiture  of  Rights  of  Prize,  768. 

g.  Prize    Money  and  Bounty    Abolished  in  United   States — In- 

terpretation of  Former  Laws,  768. 

7.  Compensation  of  Agent  Appointed  to  Represent  Captors'  Interest 

in  Prize  Money,  769. 
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8.  Appropriation  of  Captured  Vessels  and  Property  to  Use  of  Gov- 

ernment, 769. 

9.  Captured  Vessel   Abandoned  and  Taken   Possession  of  by  Neu- 

tral, 769. 

10.  Captured  Property  Given  to  Neutral  and  Carried  to  His  Country 

for  Adjudication,  769. 

11.  What    Person    Setting    up    Title    under    a    Condemnation    Must 

Show,  769. 
R.  Deposit  of  Prize  Money,  770. 
S.  Restoration,  770. 

1.  By  the  Government,  770. 

2.  By  the  Courts,  770. 

a.  When  Restoration  Will  Be  Decreed,  770. 

(1)  In  General,  770. 

(2)  By  United   States  Courts   for  Violation   of  Our  Neu- 

trality, 770. 

(3)  Under  Treaty  between  a  Neutral  and  a  Belligerent,  771. 

3.  Liability  of  Prize  Agents  Who  Have  Paid  Proceeds  of  Prize  to 

Captors,  without  Order,  772. 

4.  To  Whom  Restoration  Is  Decreed,  772, 

5.  Rights  of  Bona  Fide  Purchaser  from  Captor  Who  Pays  Freight, 

772. 
T.  Liability  for    Unlawful  Capture  or    for    Destruction  of  or    Injury    to 
Property  Captured,  772. 

1.  Statement  of  Rule  of  Liability,  772. 

2.  In  Whom  Right  of  Indemnity  Vests,  773. 

3.  Measure  of  Damages,  773. 
U.  Jurisdiction  and  Procedure,  774. 

1.  Jurisdiction,  774. 

a.  Jurisdiction  of  Prize  Courts,  774. 

(1)  In  General,  774. 

(a)  Courts    of  the    Nation  to  Which    the  Captor    Be- 

longs, 774. 
aa.  In  General,  774. 
bb.  Liability  of  Captors  for  Damages,  774. 

(b)  Courts  of  Neutral  Nations,  774. 

(2)  Of  District  Courts  of  the  United  States.  775. 

(a)  In  General,  775. 

(b)  What   Determines   Jurisdiction,   775. 

(c)  Extent  of  Jurisdiction,  775. 

aa.  In  Relation  to  Place  of  Capture  and  Owner- 
ship of  Property,  775. 

bb.  What  Claims  Are  within  Jurisdiction,  775. 

cc.  Power  to  Carry  into  Effect  Sentences  of  Con- 
tinental Courts,  776. 

(3)  In  What    Foreign  Courts  United  States    Courts    Will 

Recognize    Jurisdiction,    776. 

b.  Jurisdiction  of  Courts  of  Common  Law,  776. 

2.  Procedure  in  General,  776. 

3.  Order  to  Institute  Proceedings,  776. 

4.  Excuse  for  Delay  in  Instituting  Proceedings,  777. 

5.  In  Whose    Name  Proceedings   Should    Be  Instituted  or    Carrie! 

on,  777. 

6.  The  Libel,  777. 

7.  The  Monition,  777. 

8.  The  Claim.  777. 
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9.  Bond  for  Release  of  Property,  778. 

10.  Examination  in  Preparatorio  and  First  Hearing,  778. 

11.  Further  Proof,  778. 

a.  When  Allowed,  778. 

b.  Foundation  for  Introduction,  779. 

c.  Character  of  Proof  Admitted  and  Competency  of  Witnesses, 

780. 

d.  Motion  for  Order,  780. 

e.  Effect  of  Failure  to  Comply  with  Order,  780. 

f.  Effect  of    Failure  to    Put  in    Affidavits  of    Title  or    Neutral 

Ownership,  780. 

g.  Depositions  Taken  in  One  Prize  Cause  Cannot  Be  Used  in 

Another,  780. 

12.  Burden  of  Proving  Neutral  Ownership,  780. 

13.  Interlocutory    Application    by    Government    Where    Capture    Is 

Made  by  a  Noncommissioned  Vessel,  780. 

14.  Decree,  781. 

a.  Who  Are  Concluded  or  Bound  by  Decree,  780. 

b.  What  Is  Concluded  by  Decree,  780. 

(1)  Decree  of  Condemnation  and  Sale,  780. 

(2)  Decree  of  Acquittal  and  Restitution,  781. 

c.  To  What  Property  Decree  of  Condemnation  Applies,  781. 

d.  WTien   Final  Decree  Is  Entered,  782. 

e.  Effect  of  Death  of  Claimant  Pending  Proceedings,  782. 

15.  Report  of  Commissioners  Appointed  to  Assess  Damages,  782. 

16.  Necessity  for  Order  of  Distribution,  782. 

17.  Costs  and  Expenses,  782. 
V.  Appeal,  783. 

V.  Recapture,  783. 

A.  In  General,  783. 

B.  Before  Condemnation,  783. 

C.  After  Condemnation,  783. 

D.  Rule  of  Reciprocy,  784. 

E.  In  Whom  Prize  Vests  Where  Enemy's  Vessel   Is  Captured,   Recap- 

tured, and  Again  Recaptured,  784. 

F.  The  Libel,  784. 

G.  Claimant's  Test  Affidavit,  784. 

CROSS    REFERENCES. 

See  the  titles  Admiralty,  vol.  1,  p.  119;  Appeal  and  Error,  vol.  1,  p.  333; 
Arbitration  and  Award,  vol.  2,  p.  464;  Citizenship,  vol.  3,  p.  788;  Courts, 
vol.  4,  p.  861 ;  Domicile,  vol.  5,  p.  473 ;  International  Law,  vol.  7,  p.  239 ;  Ju- 
dicial Notice,  vol.  7,  p.  672;  Judicial  Sales,  vol.  7,  p.  704;  Jurisdiction,  vol.  7, 
p.  738;  Marine  Insurance,  vol.  8,  p.  149;  Neutrality,  vol.  8,  p.  894;  Pen- 
alties and  Forfeitures,  vol.  9,  p.  357;  Revenue  Laws;  Salv.age;  Ships  and 
Shipping;  Slavery  and  Involuntary  Servitude;  Statutes;  Treason; 
Treaties;  United  States;  War. 

As  to  capture  and  condemnation  for  breach  of  blockade,  see  the  title  Block- 
ade, vol.  3,  p.  364.  As  to  captures  on  land,  see  the  titles  Abandoned  and  Cap- 
tured Property,  vol.  1,  p.  1;  War.  As  to  seizures  for  breach  of  embargo  and 
nonintercourse  laws,  see  the  title  Embargo  and  Nonintercourse  Laws,  vol.  5, 
p.  732.  As  to  captures  of  pirates,  see  the  title  Piracy,  ante,  p.  411.  As  to 
seizures  for  breach  of  the  revenue  laws,  see  the  title  Revenue  Laws. 

I.  Definition. 

Prize  is  generally  used  as  a  technical  term,  to  express  a  legal  capture.^ 

1.     Prize    defined.— The    Resolution,   2  Dall.  1,  4,  1  L.  Ed.  263. 
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II.  Bight  to  Visit  and  Search. 

Under  international  law,  a  war  vessel  of  a  belligerent  power,  has  a  right  to 
visit  and  search  other  vessels  met  at  sea,  and  this  though  such  vessels  are  sailing 
under  the  flag  and  license  of  a  neutral  nation.^  The  right  must  be  conducted 
with  as  much  regard  to  the  safety  of  the  vessel  detained,  as  is  consistent  with  a 
thorough  examination  of  her  character  and  voyage.^  Without  an  express  order 
of  the  government,  a  merchant  vessel  is  not  privileged  from  search  by  the  fact 
that  it  has  a  government  mail  on  board.*  The  right  of  visitation  and  search 
does  not  exist  in  time  of  peace.*^ 

in.  Bight  to  Detain. 

To  detain  for  examination  is  a  right  which  a  belligerent  may  exercise  over 
every  vessel,  except  a  national  vessel,  which  he  meets  with  on  the  ocean.^  This 
right  necessarily  carries  with  it  all  the  means  essential  to  its  exerciseJ  The 
modern  usages  of  war  authorize  the  bringing  of  one  of  the  principal  officers 
of  the  vessel  detained,  on  board  the  belligerent  vessel,  with  the  papers,  for 
examination.® 

IV.  Capture  and  Oondemnation  or  Bestoration. 

A.  What  Oonstitutes  a  Oapture. — In  order  to  constitute  a  capture,  some 
act  should  be  done,  indicative  of  an  intention  to  seize  and  to  retain  as  prize.* 
It  is  sufficient  if  such  intention  is  fairly  to  be  inferred  from  the  conduct  of 
the  captor.  1^     It  is  not  essential  that  any  considerable  detachment  of  the  crew 


2.  Right  of  visitation  and  search. — ^The 
Nereide,  9  Cranch  388,  427,  3  L.  Ed.  769; 
The  Eliza,  4  Dall.  37,  1  L.  Ed.  731;  The 
Anna  Maria,  2  Wheat.  327,  4  L-  Ed.  252; 
The  Panama,  176  U.  S.  535,  543,  44  L.  Ed. 
577;  The  Peterhoff,  5  Wall.  28,  61,  18  L. 
Ed.  564. 

The  right  of  search  is  essential  to  the 
exercise  of  the  right  of  capture,  and  is  a 
right  growing  out  of  and  ancillary  to 
that  right.  Where  the  greater  right  may 
be  legally  exercised  without  search,  the 
right  of  search  can  never  arise  or  come 
into  question.  The  Nereide,  9  Cranch  388, 
427,  3  L.   Ed.  769.       ' 

3.  The  Anna  Maria,  2  Wheat.  327,  4 
L.  Ed.  252. 

4.  The  Panama,  176  U.  S.  535,  543,  44  L. 
Ed.  577;  The  Peterhoff,  5  Wall.  28,  61,  18 
L.  Ed.  564. 

The  captain  of  a  neutral  merchant 
steamer  is  not  privileged  from  search  by 
the  fact  that  he  has  a  government  mail 
on  board;  on  the  contrary  he  is  bound  by 
that  circumstance  to  strict  performance 
of  neutral  duties  and  to  special  respect 
for  belligerent  rights.  The  Peterhoff,  5 
Wall.  28,  61,  18  L.  Ed.  564. 

6.  Right  does  not  exist  in  time  of  peace. 
—The  Marianna  Flora,  11  Wheat.  1,  6  L. 
Ed.  405;  The  Antelope,  10  Wheat.  66,  6  L. 
Ed.  268.  See  the  title  SLAVERY  AND 
INVOLUNTARY  SERVITUDE. 

Right  of  approach  in  time  of  peace. — 
Ships  of  war  sailing  under  the  authority 
of  their  government,  in  time  of  peace, 
have  a  ri^ht  to  approach  other  vessels  at 
sea,  for  the  purpose  of  ascertaining  their 
real  characters,  so  far  as  the  same  can 
be  done,  without  the  exercise  of  the  right 
of  visitation  and  search.  The  Marianna 
Flora,  11  Wheat.  1,  6  L.  Ed.  405. 


No  vessel  is  bound  to  await  the  ap- 
proach of  armed  ships,  under  such  circum- 
stances. But  such  vessel  cannot  Lawfully 
prevent  their  approach,  by  the  use  of 
force,  upon  the  mere  suspicion  of  danger. 
The  Marianna  Flora,  11  Wheat.  1,  6  L. 
Ed.  405. 

Where  an  aggression  was  committed  by 
a  foreign  armed  merchant  vessel,  on  a 
public  armed  ship  of  the  United  States, 
under  these  circumstances,  and  a  combat 
ensued,  upon  mutual  misapprehension  and 
mistake,  the  commander  of  the  public  ship 
was  held  exempt  from  costs  and  damages, 
for  subduing,  seizing  and  bringing  into  a 
port  of  this  country  for  adjudication,  the 
offending  vessel.  The  Marianna  Flora,  11 
Wheat.  1,  6  L.  Ed.  405. 

6.  Right  of  detention. — ^The  Eleanor,  2 
Wheat.  345,  4  L.  Ed.  257. 

7.  What  right  carries  with  it^-The 
Eleanor.  2  Wheat.  345,  358.  4  L.  Ed.  257. 

8.  Right  to  have  papers  brought  on 
board  belligerent — ^The  Eleanor,  2  Wheat 
345,  4  L.  Ed.  257. 

The  captain  of  a  neutral  merchant 
steamer,  when  brought  to  by  a  vessel  of 
war,  is  not  privileged  by  the  fact  of  having 
mail  on  board,  from  sending,  if  required, 
his  papers  on  board  the  boarding  vessel 
for  examination.  The  Peterhoff,  5  WalL 
28.  29,  18  L.  Ed.  564. 

9.  What  constitutes  a  capture. — ^The 
Grotius,  9  Cranch  368,  3  L.  Ed.  762. 

10.  The  Grotius,  9  Cranch  368,  3  L.  Ed. 
762. 

A  vessel  having  been  brought  to  by  a 
shot  across  her  bow  and  notice  that  she 
would  be  fired  into  if  she  did  not  stop, 
was  boarded  by  an  ensign  from  the  ship 
thus  bringing  her  to.  It  was  held  that  at 
the  moment  of  the  boarding  the  capture 
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of  the  capturing  should  be  put  on  board  the  captured  vessel.  The  prize  master 
alone  is  sufficient.^^ 

B.  Oharacter  of  the  Bight  of  Oapture. — ^The  right  of  capture  is  entirely 
derived  from  the  law.  It  is  not  ari«  absolute,  vested  right  which  cannot  be  taken 
away  or  modified  by  law.  It  is  a  limited  right  which  is  subject  to  all  the  re- 
straints which  the  legislature  has  imposed,  and  is  to  be  exercised  in  the  manner 
which  its  wisdom  has  prescribed.^^ 

0.  By  Whom  Oapture  May  Be  Made — 1.  In  General. — ^Capture  is  uni- 
versally deemed  lawful  when  made  by  a  declared  enemy,  lawfully  commis- 
sioned,^®  and  according  to  the  laws  of  war.^*  But  any  citizen  may  seize  any 
property,  forfeited  to  the  use  of  the  government  as  prize  of  war,  in  order  to 
enforce  the  forfeiture,^^  and  it  depends  upon  the  government,  whether  it  will 
act  upon  the  seizure.  If  it  proceeds  to  enforce  the  forfeiture  by  legal  process, 
this  is  a  sufficient  confirmation  of  the  seizure.^*  The  right  of  capture  does 
not  reside  in  a  neutral." 

2.  Privateers. — The  commission  of  a  privateer  is  to  be  taken  in  its  general 
terms,  with  reference  to  the  laws  under  which  it  emanates,  and  as  containing 
within' itself  all  the  qualifications  and  restrictions  which  the  acts  giving  it  ex- 
istence have  prescribed.^®  A  capture  by  a  privateer  is  not  invalidated  by  the 
fact  that  its  commander  is  an  alien  enemy.^®  By  §  3  of  the  act  of  June  26, 
1812,  c.  430,  a  bond  was  required  to  be  given,  in  the  case  of  a  privateer,  to 


was     complete.     The     Mangrove     Prize 
Money,  188  U.  S.  720,  721,  47  L.  Ed.  664. 

Facts  held  to  constitute  a  capture. — The 
Grotius,  9  Cranch  368,  3  L.  Ed.  762. 

11.  Only  prize  master  need  be  put  on 
board  captured  vessel. — ^The  Alexander,  8 
Cranch  169,  179,  3  L.  Ed.  524. 

12.  Character  of  the  right  of  capture. — 
The  Thomas  Gibbons,  8  Cranch  421,  428,  3 
L.  Ed.  610. 

13.  Commission  proof  of  national  char- 
acter.— "In  general,  the  commission  of  a 
public  ship,  signed  by  the  proper  authori- 
ties of  the  nation  to  which  she  belongs,  is 
complete  proof  of  her  national  character; 
a  bill  of  sale  is  not  necessary  to  be  pro- 
duced. Nor  will  the  courts  of  a  foreign 
country  inquire  into  the  means  by  which 
the  title  to  the  property  has  been  ac- 
quired." The  Santissima  Trinidad,  7 
Wheat.  283,  335,  5  L.  Ed.  454. 

Commission  not  authorizing  captures. — 
A  commission  issued  by  Aury,  as  "Brig- 
adier of  the  Mexican  republic"  (a  re- 
public whose  existence  is  unknown  and 
unacknowledged),  or  as  "Generalissimo  of 
the  Floridas"  (a  province  in  the  posses- 
sion of  Spain),  will  not  authorize  armed 
vessels  to  make  captures  at  sea.  "United 
States  V.  Klintock,  5  Wheat.  144,  5  L. 
Ed.  55. 

The  seal  to  the  commission  of  a  new 
government,  not  acknowledged  by  the 
government  of  the  United  States,  cannot 
be  permitted  to  prove  itself.  But  the  fact 
that  the  vessel  cruising  under  such  com- 
mission is  employed  by  such  government, 
may  be  established  by  other  evidence, 
without  proving  the  seal.  The  Estrella,  4 
Wheat.  298,  4  L.  Ed.   574. 

Where  a  privateer,  cruising  under  such 
a  commission,  was  lost,  subsequent  to  the 
capture  in  question,  the  previous  existence 


of  the  commission  on  board  was  allowed 
to  be  proved  by  parol  evidence.  The 
Estrella,  4  Wheat.  298,  4  L.  Ed.  574. 

14.  When  capture  is  lawful. — Mauran  v. 
Insurance  Co.,  6  Wall.  1,  10,  18  L.  Ed. 
836. 

16.  Seizure  by  citizen  to  enforce  for- 
feiture—The Caledonian,  4  Wheat.  100,  4 
L.  Ed.  523;  The  Langdon  Cheves,  4 
Wheat.  103,  104,  4  L.  Ed.  525. 

"A  noncommissioned  cruiser  may  seize 
for  the  benefit  of  the  government."  Car- 
rington  v.  Merchants'  Ins.  Co.,  8  Pet.  495. 
522,  8  L.  Ed.  1021;  The  Dos  Hermanos,  10 
Wheat.  306,  6  L.  Ed.  328;  The  Dos  Her- 
manos, 2  Wheat.  76,  99,  4  L.  Ed.  189;  The 
Amiable  Isabella,  6  Wheat.  1,  5  L.  Ed. 
191. 

16.  Confirmation  of  seizure  by  govern- 
ment.— The  Caledonian,  4  Wheat.  100,  4 
L.  Ed.  523;  The  Langdon  Cheves,  4  Wheat. 
103,  104,  4  L.  Ed.  525. 

17.  Neutral  not  entitled  to  make  cap- 
turc.— Talbot  v.  Jansen,  3  Dall.  133,  1  L. 
Ed.  540. 

A  capture  made  by  a  neutral  in  co- 
operation with  a  belligerent  privateer  is 
illegal.— Talbot  v,  Jansen,  3  Dall.  133,  1 
L.  Ed.  540. 

18.  Terms  of  commission  construed  with 
reference  to  laws  under  which  it  eminates. 
— The  Thomas  Gibbons,  8  Cranch  421, 
428,  3  L.  Ed.  610. 

In  this  view,  the  commission  of  a  priva- 
teer was  qualified  and  restrained  by  the 
power  of  the  president  to  issue  instruc- 
tions under  the  prize  act  of  June  26,  1812. 
The  Thomas  Gibbons,  8  Cranch  421,  428, 
3  L.  Ed.  610. 

19.  That  conunander  is  an  alien  enemy 
does  not  invalidate  capture. — The  Mary 
and  Susan,  1  Wheat.  46,  56,  4  L.  Ed.  32. 
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observe  the  treaties  and  laws  of  the  United  States.^*^ 

3.  Ships  of  War  of  Rebellious  Colonies. — Where  the  government  of  the 
United  States  has  recognized  the  existence  of  a  civil  war  between  a  foreign 
nation  and  her  colonies,  and  has  avowed  a  determination  to  remain  neutral  be- 
tween them,  and  to  allow  each  the  same  rights  of  asylum,  hospitality  and  inter- 
course, each  party  is  to  be  deemed  a  belligerent  nation ;  and  a  ship  of  war  of  the 
colonies,  as  regards  captures  made  by  her,  is  entitled  to  all  the  rights  and  im- 
munities of  a  public  ship  of  such  a  nation.^i 

4.  Enforcement  of  Rights  against  Armed  Insurrection. — The  United 
States,  in  the  enforcement  of  their  constitutional  rights  against  armed  insur- 
rection, have  all  the  powers  of  the  most  favored  belligerent  and  as  such  they 
may  by  capture  enforce  their  authority.22 

5.  Capture  of  Property  Belonging  to  Subjects  of  a  Friendly  Power. — 
A  capture  made  by  citizens  of  the  United  States,  of  property  belonging  to  sub- 
jects of  a  country  in  amity  with  the  United  States,  is  unlawful,  wheresoever  the 
capturing  vessel  may  have  been  equipped,  or  by  whomsoever  commissioned ; 
and  the  property  thus  captured  if  brought  within  the  neutral  limits  of  this  coun- 
try, will  be  restored  to  the  original  owners. ^3 

D.  When  Capture  May  Be  Made.— In  Port  after  Termination  of  Voy- 
age.— A  vessel  and  cargo,  which  is  liable  to  capture  as  enemy's  property,  or 
for  sailing  under  the  pass  or  license  of  the  enemy,  or  for  trading  with  the  enemy, 
may  be  seized,  after  her  arrival  in  a  port  of  the  United  States,  and  condemned 
as  prize.     The  delictum  is  not  purged  by  the  termination  of  the  voyage.*^"* 

E.  Where  Capture  May  Be  Made — 1.  In  General. — A  capture  as  prize 
of  war  may  lawfully  be  made  within  \he  territorial  limits  of  the  United  States, 
at  any  place  below  lowwater  mark.^^  Mere  contact  with  land  does  not  ipso 
facto  exclude  jurisdiction  in  prize. ^^  But  under  the  seventh  section  of  the  act 
of  July  2d,  1864,  no  property  seized  or  taken  upon  any  of  the  inland  waters 
of  the  United  States,  by  the  naval  forces  thereof,  could  be  regarded  as  maritime 
prize. 
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20.  Breach  of  condition  of  privateer's 
bond. — An  American  privateer  making 
collusive  captures  of  enemy's  property, 
during  the  war  of  1812  and  under 
color  of  such  captures,  introducing  goods 
and  merchandise  into  the  United  States, 
contrary  to  the  provisions  of  the  act  of 
March  1st,  1809,  c.  195,  revived  and  con- 
tinued in  force  by  the  act  of  March  2d, 
1811,  c,  306,  thereby  broke  the  condition 
of  a  bond  given  pursuant  to  the  above  act. 
Greeley  v.  United  States,  8  Wheat.  257, 
260,  5  L.  Ed.  611. 

21.  Ships  of  war  of  rebellious  colonies. 
—The  Santissima  Trinidad,  7  Wheat.  283, 
337,  5   L.   Ed.  454. 

So  held  in  regard  to  the  colonies,  dur- 
ing the  existence  of  the  civil  war  between 
Spain  and  her  colonies,  and  previous  to 
the  acknowledgment  of  the  independence 
of  the  latter  by  the  United  States.  The 
Santissima  Trinidad,  7  Wheat.  283,  337,  5 
L.   Ed.  454. 

22.  Enforcement  of  rights  against 
armed  insurrection. — Lamar  v.  Browne, 
92  U.  S.  187.  23  L.  Ed.  650. 

23.  Capture  of  property  belonging  to 
subjects  of  a  friendly  power. — The  Bello 
Corrunes,  6  Wheat.  152,  5  L.  Ed.  229;  Tal- 
bot V.  Jansen,  3  Dall.  133,  1  L.  Ed.  540. 

A  commission  to  cruise  as  a  orivateer, 
granted  to  an  American  citizen  by  a  for- 


eign officer  within  the  jurisdiction  of  the 
United  States,  is  invalid.  Talbot  v.  Jan- 
sen, 3   Dall.   133,  1   L.   Ed.   540. 

24.  Capture  may  be  made  in  port  after 
termination  of  voyage. — The  Caledonian. 
4  Wheat.  100,  4  L.,Ed.  523;  The  Langdon 
Cheves,  4  Wheat.  103,  104,  4  L.  Ed.  525. 

25.  Where  capture  may  be  made. — The 
Joseph,  8  Cranch  451,  3  L.  Ed.  621. 

26.  The  Manila  Prize  Cases,  188  U.  S. 
254.  47   L.   Ed.  463. 

Under  the  federal  statutes  public  prop- 
erty designed  for  hostile  uses,  and  stored 
on  the  seashore  in  an  establishment  for 
facilitating  naval  warfare,  may  be  made 
prize  and  condemned  as  such,  when  cap- 
tured by  naval  forces  operating  directlj' 
from  the  sea.  The  Manila  Prize  Cases, 
188  U.  S.  254,  277,  47  L-   Ed.   463. 

27.  Porter  v.  United  States.  106  U.  S. 
607.  612,  27  L.  Ed.  286;  The  Cotton  Plant, 
10  Wall.  577.  580.  19  L.  Ed.  983. 

The  term  "inland"  as  here  used  was  in- 
tended to  apply  to  all  waters  of  the 
United  States  upon  which  a  naval  force 
could  go,  other  than  bays  and  harbors  on 
the  seacoast.  Porter  v.  United  States,  106 
U.  S.  607,  612,  27  L.  Ed.  286. 

A  capture  made  within  the  state  of 
North  Carolina  on  the  Roanoke  River, 
130  miles  from  its  mouth,  by  a  naval  force 
detached  from  two  steamers  that  had  pro- 
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2.  Captures  in  Neutral  Waters. — A  capture  in  neutral  waters  is  valid  as 
between  belligerents.^®  Neither  a  belligerent  owner,  nor  an  individual  enemy 
owner,*®  nor  a  neutral  acting  the  part  of  an  enemy ,3^  can  be  heard  to  complain. 
But  the  neutral  sovereign  whose  territory  has  been  violated  may  interpose  and 
demand  reparation,  and  is  entitled  to  have  the  captured  property  restored.'*^ 
But  if  the  captured  vessel  commence  hostilities  upon  the  captor,  sh^  forfeits 
the  neutral  protection,  and  the  capture  is  not  an  injury  for  which  redress  can 
be  sought  by  the  neutral  sovereign.^ * 

F.  Vessels  and  Property  Subject  to  Capturts  and  Condemnation — 1.  In 
General. — National  Character  of  Owner  at  Time  of  Capture  Determines 
His  Bights. — The  rights  of  the  owner  of  property  captured  as  maritime  prize 
of  war  must  be  determined  by  his  national  character  at  the  time  of  capture.^^ 

The  character  of  property,  during  war,  cannot  be  changed  in  transitu, 
by  any  act  of  the  owner,  subsequent  to  its  capture.**"* 

No  provision  for  the  immunity  of  mail  ships  from  capture  has  been 
adopted  by  such  a  general  consent  of  civilized  nations  as  to  constitute  a  rule  of 
international  law.^** 

What  Determines  Character  of  Ship. — Ships  in  time  of  war  are  bound 
by  the  character  impressed  upon  them  by  the  government  from  which  their  docu- 
ments issue,  and  under  whose  flag  and  pass  they  sail;^®  and  in  a  prize  cause, 
the  ship's  papers  are  prima  facie,  but  not  conclusive,  evidence  of  the  national 
character  of  the  property.^^ 

Liability  of  Ship  Creates  Presumption  That  Cargo  Is  Liable. — When 
a  vessel  is  liable  to  confiscation,  the  first  presumption  is  that  the  cargo  is  so 
as  well.*^** 

2.  Enemies'  Vessels  and  Property — a.  Statement  of  General  Rule. — As  a 
general  rule,  property  of  the  enemy,  if  at  sea,  and  not  expressly  made  im- 
mune,'*^ is  subject  to  capture  and  condemnation  as  prize  of  war;-*^  and  this 
though  it  is  found  in  the  vessel  of  a  neutral.**^ 

b.  What  Property  Considered  Enemies'  Property — (1)  General  Rule, — "Enemy 
property"  is  a  technical  phrase  peculiar  to  prize  courts,  and  depends  upon  prin- 
ciples of  public  police  as  distinguished  from  the  common  law.  The  general  rule 
is  that  in  war  the  citizens  or  subjects  of  the  belligerents  are  enemies  to  each 

ceeded  up  the  river,  one  about  80  miles  of   capture  determines    his     rights. — The 

and  the    other    about     100,    where     they  Venus,  8  Cranch  253.  285,  3  L.  Ed.  353. 

stopped   in   consequence   of   the   crooked-  34,    Character  of  property    cannot     be 

ness  of  the  stream  and  apprehensions  of  changed  by  act   of  owner  subsequent  to 

low  water,  held  to  be  a  capture  upon  "in-  capture.— The  Venus,   8   Cranch  253,  284, 

land  waters"  of  the  United  States,  as  that  3  l,    Ed.  353. 

phrase   is   used   in    the    act    of    1864.   and  '     ••'  .,     '1,.  „  ^..   ;«,.«„«^  f^^^   ^«*. 

therefore  not  to  be  regarded  as  maritime  ,„?f-    ^^^  ^^ll^^^'UT^^^ 

prize.    The  Cotton  Plant,  10  Wall.  577,  19  J"^Vr\he  Panama,  176  U.  S.  d3.,  542,  44 
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OQ     r'«.x*«^-«    :^    ««i.4^«i    n.«4.««..     Ti,«  86.    How  character  of  ship  determined. 

28.    Captures   m    neutral    waters. —  ine  m.^  Txr:!i:„«,   vt .,i«„    c  \\r^u    orr^    iq 

Florida,  101  U.  S.  37,  42,  25  L.  Ed.  898:  7"^^^  ^i"'^™   Bagaley,  5   Wall.  377.   18 

The  Anne.  3   Wheat.   435,  4  L.   Ed.  428;  ,7    Vu°:"p,,^t„,:^„    «  ri.ii    1    lo    1   t 

The  Sir  William  Peel,  5  Wall.  517.  18  L.  v^   oaT       Resolution,  2  Dall.  1,  19,  1  L. 
Ed    696 

».   The  Florida,  101  U.  S.  37,  42,  25  L.  ^^^\J:^^^^^t  &'''T^^^  ^T^'T^.' 

Ed.  898;  The  Adelk,  6  Wall.  266,  18  L.  Ed.  ^f^f^  $^.^?^/%«''?^*-^^^q7^^"      ^^^" 

821;  The   Sir  William  Peel,  5  Wall.  517.  S^^'  3  Wall.  451    18  L.  Ed.  197. 

18  L    Ed.  696  89.    See  post.     Exemptions   from   Cap- 

30."  The  Adela,  6  Wall.  266.  18  L.  Ed.  ture  and  Condemnation,"  IV,  F,  2,  h. 

821;  The  Sir  William  Peel,  5  Wall,  517,  40.  Enemies'  property  generally  subject 

18  L.  Ed.  696.  to  capttire  and  condemnation. — The  Wil- 

Sl.   The  Florida,  101  U.  S.  37,  42,  25  L.  Ham  Bagaley,  5  Wall.  377,  405.  18  L.  Ed. 

Ed.  898;  The  Anne,  3  Wheat.  435,  4  L.  Ed.  583;  The  Nereide,  9  Cranch  388,  427,  3  L. 

428.     See.  also.  The  Sir  William  Peel,  5  Ed.  769;  The  George,  1  Wheat.  408.  409, 

Wall.  517,  18  L.  Ed.  696.  4   L.    Ed.    128;   The   Amiable    Isabella,   6 

82.    The  Anne,  3  Wheat.  435,  4  L.  Ed.  Wheat.  1,  66,  5  L.  Ed.  191. 

428.  41.    The   Nereide,   9  Cranch  388,  418,  3 

88.  National  character  of  owner  at  time  L.   Ed.  769. 
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other  without  regard  to  individual  sentiments  or  dispositions,  and  that  political 
status  determines  the  question  of  enemy  ownership  *2 

(2)  Property  of  Persons  Domiciled  or  Residing  in  Bnem'^s  Country. — Prop- 
erty of  persons  domiciled  or  residing  within  the  enemy's  lines  is  enemy  prop- 
erty, and  liable  to  capture  as  prize  of  war ,^3  whether  such  persons  be  citizens 
or  subjects  of  the  capturing  nation,*^  or  neutrals.**^  A  mere  declaration  made 
by  a  citizen  of  one  belligerent  domiciled  in  the  country  of  the  other  belligerent, 
of  an  intention  to  remove  to  the  country  to  which  he  owes  allegiance,  will  not 
protect  his  property  from  capture  and  condemnation."*^ 

(3)  Property  within  Enemy s  Territory, — All  property  within  enemy  terri- 
tory is,  for  the  purposes  of  capture,  enemy  property,-*^  without  regard  to  the 
status  of  the  owner.* ^ 


42.  "Enemy  propcrtjr"  defined-— The 
Benito  Estenger,  176  U.  S.  568,  571,  44  L. 
Ed.  592;  Prize  Cases,  2  Black  635,  674,  17 
L.  Ed.  459;  Jecker  v.  Montgomery,  18 
How.  lib,  15  L.  Ed.  311. 

The  subjects  of  a  country  at  war  with 
the  United  States,  are,  while  the  war  lasts, 
enemies  of  the  United  States,  although 
they  are  not  directly  connected  with  mili- 
tary operations.  Therefore  a  seizure  for 
the  purposes  of  war  of  a  vessel  belonging 
to  such  subjects,  is  a  seizure  of  enemy's 
property;  and  if  made  while  the  war  is 
flagrant,  is  an  act  of  war  within  the  limits 
of  military  operations.  Hijo  v.  United 
States,  194  U.  S.  315,  322,  48  L.  Ed.  994. 

43.  "Shipments  made  by  merchants,  ac- 
tually domiciled  in  the  enemy's  country, 
at  the  breaking  out  of  a  war,  partake  of 
the  nature  of  enemy  trade,  and,  as  such, 
are  subject  to  belligerent  capture."  The 
Mary  and  Susan,  1  Wheat.  46,  54,  4  L. 
Ed.  32. 

The  property  of  persons  domiciled  or 
residing  within  the  Confederate  States 
during  the  Civil  War  was  a  proper  subject 
of  capture  on  the  sea  as  enemies*  property, 
whether  the  owner  was  in  arms  against 
the  United  States  government  or  not. 
Prize  Cases,  2  Black  635,  671,  17  L.  Ed. 
459.  See,  also,  The  PeterhoflF,  5  Wall.  28, 
60,  18  L.  Ed.  564. 

44.  Property  of  subjects  of  one  bellig- 
erent domiciled  in  country  of  other  bellig- 
erent—United States  V.  Farragut.  22  Wall. 
406,  407,  22  L.  Ed.  879;  The  Mary  and 
Susan,  1  Wheat.  46,  54.  4  L.  Ed.  32:  The 
Venus,  8  Cranch  253,  279,  3  L.  Ed.  353. 

The  property  of  a  citizen  or  subject  of 
one  belligerent  domiciled  or  residing  in 
the  country  of  the  other  belligerent,  is 
enemy  property,  and  liable  to  capture  as 
prize  of  war,  without  regard  to  his  senti- 
ments of  lovalty  or  disloyalty  to  his  own 
country.  United  States  r.  Farragut,  22 
Wall.  406,  407,  22  L.  Ed.  879. 

Facts  constituting  acquisition  of  domi- 
cile in  encmjr's  country. — A  naturalized 
citizen,  who,  in  time  of  peace,  returns  to 
his  native  country,  for  the  purpose  of 
trade,  but  with  the  intention  of  returning 
again  to  his  adopted  countrv.  continuing 
in  the  former  a  year  after  the  knowledge 
of  the  existence  of  war  between  the  two 


countries,  for  the  purpose  of  winding  up 
a  complicated  business,  and  engaging  in 
no  new  commercial  transactions  whatever 
with  the  enemy,  and  actually  returning  to 
his  adopted  country  in  a  little  more  than 
a  year  after  his  first  knowledge  of  the 
war,  is  to  be  considered  as  having  gained 
a  domicile  in  his  native  country,  and  his 
goods,  captured  after  the  declaration  of 
war,  are  liable  to  condemnation.  The 
Frances,  8  Cranch  335,  3  L.  Ed.  581. 

45.  Property  of  neutrals  domiciled  in 
enemies'  country. — The  Venus,  8  Cranch 
253,  279,  3  L.  Ed.  353;  The  Venice,  2  Wall. 
258,  275,  17  L.  Ed.  866. 

Citizens  of  a  neutral  country  who  re- 
side and  are  engaged  in  business  in  the 
enemies'  country,  are,  according  to  settled 
principles  of  prize  law,  enemies,  and  their 
property  subject  to  condemnation  as  ene- 
mies' property.  'The  Flying  Scud,  6  Wall. 
263,  266,  18  L.  Ed.  755. 

The  share  of  a  partner  in  a  neutral 
house  whose  domicile  is  in  the  hostile 
country,  is  subject  to  condemnation  as 
prize.  The  Antonia  Johanna,  1  Wheat. 
159,  168,  4  L.  Ed.  60. 

46.  Declaration  of  intention  to  return 
to  country  to  which  allegiance  is  owed. 
—The  Venus,  8  Cranch  253,  281,  3  L.  Ed. 
353. 

47.  Property  within  enemy  territory  is 
enemy  property. — Young  v.  United  States, 
97  U.  S.  39,  60,  24  L.  Ed.  992;  Lamar  v. 
Browne,  92  U.  S.  187,  194,  23  L.  Ed.  650. 

48.  Status  of  owner  immaterial. — Lamar 
V.  Browne,  92  U.  S.  187,  194,  23  L.  Ed. 
650. 

Products  of  enemy  country. — The  lia- 
bility of  capture  of  property,  the  product 
of  an  enemy  country,  and  coming  from  it 
during  war,  is  irrespective  of  the  status 
domicilii  guilt  or  innocence  of  the  owner. 
If  it  come  from  enemy  territory,  it  bears 
the  impress  of  enemy  property.  The  Gray 
Jacket,  5  Wall.  342,  18  L.  Ed.  646. 

"The  produce  of  the  soil,  of  the  hostile 
territorv,  as  well  as  other  property  en- 
gaged in  the  commerce  of  the  hostile 
power,  as  the  source  of  its  wealth  and 
strength,  are  always  regarded  as  legit- 
imate prize,  without  regard  to  the  domi- 
cile of  the  owner,  and  much  more  so  if 
he    reside    and    trade    within    their    terri- 


Digitized  by 


Google 


PRIZE. 


753 


Thus  personal  property  left  in  a  hostile  country  by  an  owner  who 
abandons  such  country  in  order  to  go  to  the  other  belligerent,  and  so  to  re- 
turn to  his  proper  allegiance  and  soil,  becomes,  unless  an  eflfort  is  made  with 
promptitude  to  remove  it  from  such  country,  impressed  with  its  character,  and 
as  such  is  liable  to  the  consequences  attaching  to  enemy's  property.**® 

(4)  Property  of  Partnership  Bstablished  in  Enemy's  Country. — The  property 
of  a  commercial  house,  established  in  the  enemy's  country,  is  enemy  property, 
and  is  subject  to  seizure  and  condemnation  as  prize  without  regard  to  the  citizen- 
ship or  domicile  of  the  partners.^^ 

(5)  Property  Engaged  in  Illegal  Intercourse  mth  the  Enemy. — Property  en- 
gaged in  any  illegal  intercourse  with  the  enemy  is  deemed  enemy  property, 
whether  belonging  to  an  ally  or  a  citizen  and  is  liable  to  confiscation  as  prize 


tory."  Prize  Cases,  2  Black  635,  674,  17 
L.  Ed.  459. 

The  produce  of  an  enemy's  colony  is  to 
be  considered  as  hostile  property,  so 
long  as  it  belongs  to  the  owner  of  the  soil, 
whatever  may  be  his  national  character  in 
other  respects,  or  whatever  may  be  his 
place  of  residence.  Thirty  Hogsheads  of 
Sugar  y,  Boyle,  9  Cranch  191,  3  L.  Ed.  701. 

An  island  in  the  temporary  occupation 
of  the  enemy,  is  to  be  considered  as  an 
enemy's  colony.  Thirty  Hogsheads  of 
Sugar  V.  Boyle,  9  Cranch  191,  3  L.  Ed. 
701. 

49.  Personal  property  of  citizen  of  one 
belligerent  left  m  country  of  other  bellig- 
erent—The William  Bagaley,  5  Wall.  377, 
18  L.  Ed.  583. 

The  presumption  of  the  law  of  nations 
is  against  an  owner  who  suffers  such 
property  to  continue  in  the  hostile  coun- 
try for  much  length  of  time.  The  Wil- 
liam Bagaley,  5  Wall.  377,  18  L.  Ed.  583. 

Property,  the  product  of  an  enemy 
country,  coming  from  it  during  war,  and 
belonging  to  a  loyal  citizen  of  the  coun- 
try of  the  captors,  is  as  much  liable  tp 
condemnation  as  if  owned  by  a  citizen  or 
subject  of  the  hostile  fountry  or  by  the 
hostile  government  itself.  The  Gray 
Jacket,  5  Wall.  342,  369,  18   L.   Ed.   646. 

The  only  qualification  of  this  rule  is 
that  where,  upon  the  breaking  out  of  hos- 
tilities or  as  soon  after  as  possible,  the 
owner  escapes  with  such  property  as  he 
can  take  with  him,  or  in  good  faith  thus 
early  removes  his  property,  with  the  view 
of  putting  it  beyond  the  dominion  of  the 
hostile  power,  the  property  in  such  cases 
is  exempt  from  the  liability  which  would 
otherwise  attend  it.  The  Gray  Jacket,  5 
Wall  342,  18   L.   Ed.  646. 

Where  a  war  broke  out  in  April,  1861, 
a  removal  on  the  30th  of  December,  1863, 
was  held  to  be  too  late.  The  Gray  Jacket, 
5  Wall.  342,  18  L.  Ed.  646. 

The  share  of  a  citizen  in  a  ship  and 
cargo  sailing  under  an  enemy's  Hag  and 
papers,  and  who  has  had  arnple  time  and 
every  facility  to  withdraw  his  effects  from 
the  enemy  country,  or  dispose  of  such  in- 
terests as  could  not  be  removed,  but  who 
has  not  attempted  so  to  withdraw  or  dis- 
pose of  them,  is   subject  to  capture   and 

9  U  S  Enc— 48 


condemnation  equally  with  the  shares  of 
enemies  in  the  same  ship  and  cargo.  The 
William  Bagaley,  5  Wall.  377,  18  L.  Ed. 
583. 

Property  shipped  before  knowledge  of 
war. — If  a  citizen  of  the  United  States  es- 
tablishes his  domicile  in  a  foreign  coun- 
try, between  which  and  the  United  States 
hostilities  afterwards  break  out,  anyprop- 
ertv  shipped  by  such  citizen,  before  knowl- 
edge of  the  war,  and  captured  by  an  Ameri- 
can cruiser,  after  the  declaration  of  war, 
must  be  condemned  as  lawful  prize.  The 
Venus,  8  Cranch  253,  3  L.  Ed.  353;  The 
Frances,  8  Cranch  363,  371,  3  L.  Ed.  590. 

HO,  Property  of  partnership  established 
in  enemy's  country. — The  Cheshire,  3 
Wall.  231,  233.  18  L.  Ed.  175;  The  Friends- 
chaft,  4  Wheat.  105,  107,  4  L.  Ed.  525;  The 
Antonia  Johanna,  1  Wheat.  159,  4  L.  Ed. 
60;  The  William  Bagaley,  5  Wall.  377,  18 
L.  Ed.  583;  Prize  Cases,  2  Black  635,  681, 

17  L.  Ed.  459.. 

"The  trade  of  a  house  of  this  kind  is 
essentially  a  hostile  trade,  and  the  prop- 
erty employed  in  its  prosecution  is  there- 
fore treated  as  enemy's  property,  though 
some  of  the  partners  may  have  a  neutral 
domicile."    The  Cheshire.  3  Wall.  231,  233, 

18  L.  Ed.  175;  The  Friendschaft,  4  Wheat. 
105,  107,  4  L.  Ed.  525;  The  Antonia 
Johanna,  1  Wheat.  159,  4  L.  Ed.  60. 

The  effect  of  war  is  to  dissolve  a  part- 
nership subsisting  between  citizens  of  na- 
tions at  war;  and  if  a  person  abandoning 
the  enemy  country,  has  had  his  property 
in  partnership  with  citizens  of  such  coun- 
try, it  is  his  duty  to  dispose  of,  and  with- 
draw his  interest  in  the  firm.  If  he  does 
not,  such  interest  is  subject  to  the  same 
rule  that  governs  in  the  case  of  individual 
propertv.  The  William  Bagaley,  5  Wall. 
377.  18  L.  Ed.  .583. 

During  the  Civil  War.  a  loyal  citizen 
domiciled  at  the  time  it  broke  out  in  one 
of  the  Confederate  States,  and  trading 
there  as  a  member  of  a  commercial  firm, 
abandoned  it  and  removed  to  a  loyal  state. 
He  never  in  anv  way  aided  or  abetted  the 
rebellion,  but  there  was  no  evidence  that 
he  ever  attempted  or  desired  to  with- 
draw his  property  from  the  rebellious 
region.  Tn  a  year,  more  or  less,  after  the 
war  broke   out,  the   Confederate   authori- 
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of  war.51  But  the  property  is  not  divested  ipso  facto  by  the  mere  act  of  illicit 
intercourse  with  the  enemy.  It  is  only  liable  to  be  condemned  as  enemy  prop- 
erty, or  as  adhering  to  the  enemy,  if  rightfully  captured  during  the  voyage.*^ 
A  vessel  is  not  exempted  from  liability  to  condemnation  by  the  fact  that  the 
owner  was  ignorant  that  its  destination  was  an  enemy's  port.  The  fate  of 
the  vessel  must  be  decided  by  the  act  of  those  persons  who  had  her  in  charge.*^' 
The  interposition  of  a  neutral  port  through  which  the  property  is  to  pass,  will 
not  prevent  it  from  being  confiscated.*^* 

(6)  Ships  Sailing  under  the  License  of  the, Enemy, — ^A  ship,  sailing  under  the 
pass  or  license  of  the  enemy,  is  deemed  to  be  an  enemy's  ship,  and  is  liable  to 
condemnation  as  prize,^*^  without  regard  to  the  object  of  the  voyage  or  the  port 
of  destination.*^®  It  is  not  necessary,  in  order  to  subject  the  property  to  con- 
demnation, that  the  person  granting  the  license  should  be  duly  authorized  to 


ties  professed  by  one  of  their  decrees  to 
confiscate  his  interest  in  the  firm;  and  the 
partners  resident  in  the  Confederate 
States — he  having  no  connection  with  or 
knowledge  of  their  action — loaded  a  ship 
which  he  alleged  belonged  to  his  firm 
when  he  left  it,  and  which,  in  attempting, 
under  papers,  flag,  officers  and  crew  of 
the  Confederate  States,  to  run  the  block- 
ade established  by  the  United  States,  two 
years  before,  off  the  Southern  coast,  was 
captured  by  a  federal  cruiser.  It  was 
held  that  so  much  time  having  elapsed 
after  the  proclamation  and  before  the  con- 
fiscation and  the  capture,  without  effort 
on  the  part  of  the  loyal  owner  to  get  it 
away  from  the  rebellious  region,  his  share 
in  vessel  and  cargo  was  rightly  con- 
demned with  the  shares  of  the  partners  in 
rebellion;  that  the  alleged  confiscation  was 
no  excuse  for  his  not  having  previously 
made  an  effort  to  withdraw  or  dispose  of 
his  interest  in  the  firm  and  that  neither 
his  loyal  domicile  during  the  rebellion, 
nor  under  the  circumstances,  the  confis- 
cation, nor  his  want  of  connection  with  or 
knowledge  of  the  enterprise,  nor  all  com- 
bined, defeated  the  right  of  the  captors. 
The  William  Bagaley,  5  Wall.  377,  18  L. 
Ed.  583. 

51.  Property  engaged  in  illegal  inter- 
course widi  enemy  liable  to  confiscation. — 
The  Benito  Estenger,  176  U.  S.  568,  571,  44 
I,.  Ed.  692;  Prize  Cases,  2  Black  635,  674, 
17  L.  Ed.  459;  Jecker  v.  Montgomery,  18 
How.  110,  15  L.  Ed.  311;  The  Sally,  8 
Cranch  382,  384,  3  L.  Ed.  597;  The  Cale- 
donian, 4  Wheat.  100,  102,  4  L.  Ed.  523; 
The  Langdon  Cheves,  4  Wheat.  103,  104, 
4  L.  Ed.  525;  The  Venus,  8  Cranch  253, 
280,  3  L.  Ed.  353.  See  post,  "Goods 
Destined  for  Use  of  Enemy  or  Rebel  Mil- 
itary Forces,"  IV,  F,  4,  b. 

A  vessel  sailing  to  an  enemy's  country, 
after  knowledge  of  the  war,  and  taken, 
bringing  from  that  country  a  cargo,  con- 
sisting chiefly  of  enemy  goods,  is  guilty 
of  trading  with  the  enemy  and  is  liable  to 
confiscation.  The  St.  Lawrence,  8  Cranch 
434,  3  L.  Ed.  615. 

That  a  vessel  sailed  from  an  American 
port  with  the  design  of  trading  with  the 
enemy,  and  did,  in  fact,  hold  illegal  inter- 


course ^  with  them,  are  grounds  sufficient 
to  subject  both  the  vessel  and  cargo  to 
condemnation.  Jecker  v.  Montgomery,  13 
How.  498,  14  L.  Ed.  240;  Jecker  v.  Mont- 
gomery, 18  How.  110,  112,  15  L.  Ed.  311. 

Facts  held  to  constitute  trading  with 
the  enemy. — A  vessel  owned  by  citizens  of 
the  United  States,  sailed  from  Naples,  in 
the  year  1812,  for  the  United  States,  with 
a  cargo  and  a  British  license  to  carry  the 
same  to  England.  On  her  passage,  hear- 
ing that  war  had  broken  out  between 
Great  Britain  and  the  United  States,  she 
altered  her  course  for  England,  was  cap- 
tured by  the  British,  carried  into  Ireland, 
libelled  and  acquitted  upon  her  license. 
She  sold  her  cargo,  and  after  a  detention 
of  seven  months  in  Ireland,  purchased  a 
return  cargo  in  Liverpool,  sailed  for  the 
United  States,  and  was  captured  by  a 
United  States  privateer.  It  was  held  that 
this  constituted  trading  with  the  enemy, 
and  the  vessel  and  cargo  were  condemned 
as  prize  to  the  captors.  The  Alexander,  9 
Cranch  169,  3  L.  Ed.  524. 

Sending  vessel  to  bring  property  frcxn 
enemy's  country. — After  a  declaration  of 
war,  an  American. citizen  cannot  lawfully 
send  a  vessel  to  the  enem/s  country,  to 
bring  away  his  property,  as  this  consti- 
tutes trading  with  the  enemy  within  the 
meaning  of  prize  law.  The  Rapid,  8 
Cranch  155,  3  L.  Ed.  620. 

62.    Capture  during  voyage  essential  to 

liability     to     confiscation ^The    Thomas 

Gibbons,  8  Cranch  421,  3  L.  Ed.  610. 

53.  Ignorance  of  owner  will  not  exempt 
vessel. — ^Jecker  v.  Montgomery,  18  How. 
110,  15  L.  Ed.  311. 

M.  Interposition  of  neutral  port  will  not 
exempt  property. — ^Jecker  v,  Montgomery, 
18  How.  110,  15  L.  Ed.  311. 

55.  Ship  sailing  under  license  of  enemy 
liable  to  confiscation. — The  Caledonian,  4 
Wheat.  100,  102,  4  L.  Ed.  523;  The  Lang- 
6<-n  Cheves,  4  Wheat.  103,  104.  4  L.  Ed.  525; 
The  Hiram,  1  Wheat.  440,  4  L.  Ed.  131; 
The  Ariadne,  2  Wheat.  143,  4  L.  Ed.  205. 

56.  The  Ariadne,  2  Wheat.  143,  4  L.  Ed. 
205. 

A  vessel  captured  during  the  Spanish- 
American  War  was  owned  by  a  corporation 
incorporated  under  the  laws  of  Spain,  had 
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grant  it,  provided  the  person  receiving  it  takes  it  with  the  expectation  that  it 
will  protect  his  property  from  the  enemy .*^^  The  knowledge  of  an  agent  that 
the  vessel  captured  was  sailing  under  a  license  from  the  enemy,  will  affect  the 
principal,  although  he  may,  in  reality  be  ignorant  of  the  fact.^^  The  circum- 
stances of  a  vessel  having  been  sent  into  an  enemy's  port,  for  adjudication,  and 
afterwards  permitted  to  resume  her  voyage,  raises  a  violent  presumption  that 
she  had  a  license  from  the  enemy.'® 

c.  Consignments  of  Goods — (1)  Consignments  by  Enemies, — An  intention 
clearly  proved,  of  a  consignor  of  goods,  to  vest  the  right  of  property  in  the  con- 
signee, is  not  sufficient  to  affect  a  change  of  property,  until  the  goods  are 
received  by  the  consignee,  or  some  evidence  is  given  of  his  agreement  to  take 
them  on  his  own  account.  Until  that  time,  the  goods  are  at  the  risk  of  the 
shippers;  and  if  they  are  enemies,  the  goods,  if  captured,  are  good  prize.^<* 


a  Spanish  registry,  was  sailing  under  a 
Spanish  flag  and  a  Spanish  license,  and 
was  offered  and  manned  by  Spaniards. 
It  was  held  that  she  was  a  Spanish  ship, 
although  the  stock  of  the  corporation 
which  owned  her  belonged  to  British  sub- 
jects, and  she  was  insured  against  risks  of 
war  by  British  underwriters.  The  Pedro, 
175  U.  S.  354,  367,  44  L-  Ed.  195.  See,  also, 
The  Guido,  175  U.  S.  382,  383,  44  L.  Ed. 
206. 

Sailing  in  furtherance  of  views  or  in- 
terests of  enemy.— Sailing  on  a  voyage, 
under  the  license  and  passport  of  protec- 
tion of  the  enemy,  in  furtherance  of  his 
views  or  interests,  constitutes  such  an  act 
of  illegality  as  subjects  the  ship  and  cargo 
to  condemnation.  The  Hiram,  8  Cranch 
444,  3  L.  Ed.  619;  The  Aurora,  8  Cranch 
203,  3  L.  Ed.  536;  The  Julia,  8  Cranch  181, 
3  L.  Ed.  628. 

Sailing  with  a  cargo  of  provisions  to  the 
port  of  a  neutral,  who  is  the  ally  of  our 
enemy,  in  his  war  with  another  power,  is 
such  a  furtherance  of  the  views  of  our 
enemy.  The  Hiram,  8  Cranch  444,  3  L. 
Ed.  619. 

Sailing,  with  an  intention  to  further  the 
views  of  the  enemy,  is  sufficient  to  con- 
demn the  property  although  that  intention 
be  frustrated  by  capture.  The  Aurora,  8 
Cranch  203,  3  L.  Ed.  536. 

57.  That  license  was  granted  by  person 
unauthorized,  immaterial — ^The  Aurora,  8 
Cranch  203,  3  L.  Ed.  536. 

58.  Knowledge  of  agent  will  effect  prin- 
cipal.—The  Hiram,  1  Wheat.  440,  4  L.  Ed. 
131. 

69.  Facts  raising  presumption  that  ves- 
sel had  enemy's  license. — The  Langdon 
Cheves,  4  Wheat.  103,  4  L.  Ed.  525. 

60.  What  essential  to  effect  change  of 
proper^.— The  Frances,  8  Cranch  359,  3 
L.  Ed.  589;  The  Frances,  8  Cranch  358,  3 
L.  Ed.  589. 

Change  of  property  not  effected. — In 
The  St.  Joze  Indiano,  1  Wheat.  208,  4  L. 
Ed.  73,  goods  were*  shipped  by  D.,  B.  and 
Co.  of  Liverpool  on  board  a  neutral  ship 
bound  to  Rio  de  Janeiro,  which  was  cap- 
tured and  brought  into  the  United  States 
for  adjudication.    The  invoice  was  headed: 


"Consigned  to  Messrs.  D.,  B.  and  F.  by 
order  and  for  account  of  J.  L."  In  a  letter 
accompansring  the  bill  of  lading  and  in- 
voice, D.,  B.  and  Co.  wrote  D.  B.  and  F.: 
"For  Mr.  L.  we  open  an  account  in  our 
books  here,  and  debit  him,  etc.  We  can- 
not yet  ascertain  the  proceeds  of  his  hides, 
etc.,  but  find  his  order  for  goods  will  far 
exceed  the  amount  of  these  shipments, 
therefore  we  consign  the  whole  to  you, 
that  you  may  come  to  a  proper  under- 
standing with  him."  The  two  houses  con- 
sisted of  the  same  persons.  It  was  held 
that  the  goods  were,  during  their  transit, 
the  property  and  at  the  risk  of  the  enemy 
shippers,  and  therefore  subject  to  condem- 
nation. 

Where  goods  on  board  a  captured  vessel 
were  shipped  by  a  subject  of  the  enemy  to 
citizens  of  the  capturing  nation,  who  had 
an  option  to  accept  or  reject  the  whole  in- 
voice, in  a  limited  time,  it  was  held  that 
the  goods  remained  the  property  of  the 
shippers  until  the  exercise  of  such  option, 
and  were  liable  to  condemnation  as  enemy 
property.  The  Frances,  8  Cranch  354,  357, 
3  L.  Ed.  587. 

A  British  merchant  purchased  with  his 
own  funds,  two  cargoes  of  goods,  in  con- 
sequence of,  but  not  in  exact  conformity 
'  with,  the  orders  of  an  American  house, 
and  shipped  them  to  America,  giving  the 
American  house  an  option,  within  twenty- 
four  hours  after  receipt  of  his  letter,  to  take 
or  reject  both  cargoes.  The  consignees  gave 
notice,  within  the  time,  that  they  would 
take  one  cargo,  but  would  consider  as  to 
the  other.  It  was  held  that  the  right  of 
property  in  the  cargo,  not  accepted,  did 
not,  in  transitu,  vest  in  the  American 
house,  but  remained  in  the  British  subject, 
and  was,  therefore,  upon  capture  during 
war  between  the  United  States  and  Great 
Britain,  liable  to  condemnation  as  enemy 
property.  The  Frances,  9  Cranch  183,  a 
L.  Ed.  698. 

Goods  were  purchased  by  British  mer- 
chants, before  the  war  of  1812,  between 
the  United  States  and  Great  Britain,  in 
pursuance  of  orders  from  American  citi- 
zens, and  shipped  to  the  agent  of  the 
British   merchants   in   the   United   States^ 
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f2)  Consignments  to  Enemies, — Bills  of  lading  consigning  a  cargo  to  enemies 
make  out  a  prima  facie  case  for  the  condemnation  of  the  cargo  as  enemies' 
property.^  1  But  in  such  case,  if  the  purchase  of  the  goods  by  the  consignor  was 
in  contravention  of  the  consignee's  orders,  the  property  in  the  goods  does  not 
vest  in  the  consignee  until  he  ratifies  the  purchase,  and  if  he  rejects  it  the  goods 
cannot  be  condemned  as  enemies'  property.®^  But  such  purchase  in  contraven- 
tion of  orders  and  rejection  must  be  affirmatively  and  sufficiently  proved.^^ 


also  an  American  citizen,  "on  account  and 
risk  of  an  American  citizen,"  and  the  ac- 
companying invoices,  bills  of  lading  and 
letters  were  addressed  to  the  American 
ciitzens  for  whom  the  purchase  was 
made,  and  all  concurred  to  show  the  prop- 
erty to  be  in  them.  These  documents, 
however,  were  inclosed  in  a  letter  from 
the  consignors  to  their  agent  directing 
him  not  to  deliver  the  goods,  in  case  of 
the  existence  of  certain  circumstances,  nor 
until  he  should  have  received  payment 
from  the  consignees  in  cash.  It  was  held 
that  the  property  in  the  goods  continued 
in  the  British  consignors  at  the  time  of  the 
capture,  and  that  they  were  liable  there- 
fore to  condemnation  as  enemy's  property. 
The  Merrimack,  8  Cranch  317,  3  L.  Ed. 
575. 

Change  of  property  effected^ — Goods 
purchased  by  British  merchants,  before 
the  war  of  1812  between  the  United  States 
and  Great  Britain,  in  pursuance  of  orders 
from  American  citizens,  shipped  to  the 
agent  of  the  British  merchants  in  the 
United  States,  also  an  American  citizen, 
*'on  account  and  risk  of  an  American  citi- 
zen," and  no  circumstances  of  fraud  or  un- 
fairness appearing  in  the  transaction — 
were  vested  in  the  American  citizens  at 
the  time  of  the  shipment,  and  are  not  li- 
able to  condemnation,  although  the  vessel 
sailed  from  England,  after  the  declaration 
of  war  was  known  there.  The  Merrimack, 
8  Cranch  317,  3  L.  Ed.  575. 

Goods  by  the  same  ship,  purchased  as 
above  and  consigned  to  the  agent  of  the 
consignors,  being  an  American  citizen,  in 
whose  name  also  the  bill  of  lading  was 
made  out,  but  the  bill  of  parcels  and  in- 
voice in  the  name  of  the  American  mer- 
chants for  whom  the  purchase  was  made; 
the  shipment  also  being  expressed  to  be 
on  their  account,  though  the  goods  are 
spoken  of  in  the  letter  of  the  consignors 
as  British  property — vested  in  the  Ameri- 
can merchants  at  the  time  of  shipment. 
The  circumstance  that  the  goods  con- 
tinue, during  the  whole  voyage,  at  the  risk 
of  the  shippers  is  immaterial.  The  Merri- 
mack, 8  Cranch  317,  3  L.  Ed.  575. 

Property  vested  in  consignees  and  not 
divested  by  intermediate  assignment. — In 
The  Mary  and  Susan,  1  Wheat.  25,  4  L. 
Kd.  27,  an  American  merchantman  bound 
from  Liverpool  to  New  York  was  cap- 
tured by  a  privateer  of  the  United  States 
during  the  war  of  1812.  In  her  cargo  were 
certain  goods  which  had  been  shipped  by 
British  subjects  to  citizens  of  the  United 


States,  in  pursuance  of  orders  received 
before  the  declaration  of  war.  Previous 
to  the  execution  of  the  orders  the  shippers 
became  embarrassed,  and  assigned  the 
goods  to  certain  bankers  to  secure  ad- 
vances made  by  them,  with  a  request  to 
the  consignees  to  remit  the  amount  to  the 
bankers,  who  also  repeated  the  same  re- 
quest, the  invoices  being  for  gain  and  risk 
of  the  consignees,  and  stating  the  goods 
to  be  then  the  property  of  the  bankers.  It 
was  held  that  the  goods  having  been  pur- 
chased and  shipped  in  pursuance  of  orders 
from  the  consignees,  the  property  was 
originally  vested  in  them,  and  was  not  de- 
vested by  the  intermediate  assignment, 
which  was  merely  intended  to  transfer  the 
right  to  the  debt  due  from  the  consignees. 

61.  Bills  of  lading  make  out  prima  fade 
case  for  condenmation. — The  Sally  Magee» 
3  Wall.  451,  457,  18  L.  Ed.  197. 

Cargo  held  to  be  property  of  consignees. 
— A  cargo  shipped  on  an  enemy  vessel  to 
an  enemy  port  by  neutral  merchants  be- 
fore declaration  of  war  held  upon  the  evi- 
dence in  the  case,  to  be,  during  the  voy- 
age, the  property  of  the  consignees,  sub- 
jects of  the  enemy,  and,  as  such,  subject 
to  capture  and  condemnation.  The  Carlos 
F.  Roses,  177  U.  S.  655,  44  L.  Ed.  929. 

62.  Purchase  by  consignor  in  contraven- 
tion of  consignee's  orders. — ^The  Sally 
Magee,  3  Wall.  451,  457,  18  L.  Ed.  197; 
The  Frances,  8  Cranch  354,  3  L.  Ed.  587; 
The  Merrimack,  8  Cranch  317,  3  L.  Ed. 
575. 

63-  The  Sally  Magee,  3  Wall.  451.  458,  18 
L.  Ed.  197. 

Ownership  thus  presumptively  in  an  en- 
emy is  not  disproved  by  a  test  affidavit  in 
prize,  stating  generally  that  the  goods 
consigned  had  been  purchased  for  their 
consignee  contrary  to  his  instructions,  and 
that  he  had  rejected  them;  and  that  this 
appeared  "from  the  correspondence  of  the 
parties,"  which  the  affiant  (an  asserted 
agent  of  the  alleged  true  owner)  swore 
that  he  "believed  to  be  true,'*  but  which 
neither  he  nor  any  one  produced,  or  ac- 
counted for  the  absence  of;  and  where, 
though  two  years  had  passed  between  the 
date  of  the  claim  and  that  of  the  decree, 
the  consignors  and  asserted  owners,  who 
lived  at  Rio  Janeiro,  had  not  manifested 
any  interest  in  the  result  of  the  prize  pro- 
ceedings, which  were  at  New  York,  nor, 
so  far  as  appeared,  had  been  even  applied 
to  in  the  matter.  The  Sally  Magee,  3 
Wall.  451,  18  L.  Ed.  197. 
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d.  Armed  Neutral  Merchant  Vessel  Captured  by  Enemy. — If  a  neutral  merchant 
vessel  with  an  armament  originally  taken  on  board  for  defense  only  is  captured 
by  the  enemy,  she  becomes  an  armed  vessel  of  the  enemy,  and  is  liable  to  capture 
as  such  ®^  provided  her  armament  is  of  sufficient  strength  to  interfere  with  com- 
merce.®^ 

e.  Encfny^s  Vessels  Transferred  to  Neutrals — (1)  Vessels  Oum^d  by  Indi- 
viduals,— The  fact  that  an  enemy's  vessel  has  been  transferred  to  a  neutral  will 
not  protect  it  from  condemnation  if  there  has  not  been  an  absolute  sale,  or  if 
the  transfer  was  merely  colorable.^®  The  burden  of  proof  is  upon  the  claimant 
to  show  that  there  has  been  a  valid  transfer.®^ 

(2)  War  Vessels, — A  bona  fide  purchase  for  a  commercial  purpose  by  a 
neutral,  in  his  own  home  port,  of  a  ship  of  war  of  a  belligerent  that  had  fled  to  such 
port  in  order  to  escape  from  enemy  vessels  in  pursuit,  but  which  was  bona  fide 
dismantled  prior  to  the  sale  and  afterwards  fitted  up  for  the  merchant  service, 
does  not  pass  a  title  above  the  right  of  capture  by  the  other  belligerent.^® 

f.  Effect  of  Possession  of  Neutral  Papers. — The  possession  of  neutral  papers, 
however  formal  and  regular,  if  colorable  only,  cannot  affect  belligerent  rights.^® 

g.  Ezndettce  of  Enemy  Ownership — (1)  Presumptions  and  Burden  of  Proof. 
— Everything  that  issues  from  a  hostile  country  is  prima  facie  the  property  of 
the  enemy;  and  it  is  incumbent  upon  the  claimant  to  support  the  negative  of  the 
proposition.'^^^  And  where  a  vessel  captured  is  an  enemy  vessel  the  presumption 
is  that  the  cargo  is  enemy's  property,  and  this  can  only  be  overcome  by  clear 
and  positive  evidence  to  the  contrary.*^  ^ 

(2)  Weight  and  Sufficiency. — In  several  cases  the  supreme  court  has  passed 
upon  the  sufficiency  of  the  evidence  to  prove  enemy  ownership.*^  2 

h.  Exemptions  from  Capture  and  Condemnation — (1)  In  General. — To  the 
general  rule  of  international  law  that  all  property  belonging  to  the  enemy  is  li- 


M.  Armed  neutral  merchant  vessel  cap- 
tured by  enemy.— The  Panama,  176  U.  S. 
535,  547,  44  L-  Ed.  577;  The  Charming 
Betsy,  2  Cranch  64,  121,  2  L.  Ed.  208;  The 
Amelia,  i  Cranch  1,  32,  2  L.  Ed.  15. 

While  such  a  defensive  armament  would 
not  preclude  the  vessel,  while  in  the  pos- 
session of  her  neutral  owners,  from  claim- 
ing the  protection  of  neutrality,  the  fact 
that  its  original  purpose  was  purely  defen- 
sive is  immaterial  where  the  vessel  has 
been  captured  by  the  enemy.  The  Pan- 
ama, 176  U.  S.  535,  547,  44  L.  Ed.  577. 

65.  The  Charming  Betsy,  2  Cranch  64, 
121,  2  L.  Ed.  208. 

Where  a  neutral  vessel  which  had  been 
captured  by  the  enemy  had  on  board  but 
one  musket,  a  few  ounces  of  powder  and  a 
few  balls,  it  was  held  that  her  capacity  for 
offense  was  not  suflFicient  to  warrant  her 
capture  as  an  armed  vessel  of  the  enemy. 
The  Charming  Betsy,  2  Cranch  64,  121,  2 
L.  Ed.  208. 

6&  To  protect  from  condemnation  sale 
must  be  absolute. — The  Benito  Estenger, 
176  U.  S.  568,  44  L.  Ed.  592.  See,  also,  The 
Andromeda,  2  Wall.  481,  17  L.  Ed.  849. 

Where  a  vessel  owned  by  one  domiciled 
in  the  enemies'  country,  and  in  possession 
of  the  country's  papers,  is  sold  to  subjects 
of  a  neutral  country,  for  the  purpose  of 
protecting,  under  the  name  of  a  friend, 
property  which  ought  to  be  considered  as 
that  of  the  enemy,  no  immunity  from  cap- 
ture   and    condemnation    is    thereby    ob- 


tained. The  Experiment,  2  Dall.  41,  42,  1 
L.  Ed.  280. 

In  the  United  States  the  right  of  a  neu- 
tral to  purchase  an  enemy's  vessel  is  in 
principle  admitted,  but  the  circumstances 
attending  a  sale  are  severely  scrutinized, 
and  the  transfer  is  not  held  to  be  good  if 
it  is  subjected  to  any  condition  or  even 
tacit  understanding  by  which  the  vendor 
keeps  an  interest  in  the  vessel  or  its  prof- 
its, a  control  over  it,  a  power  of  revoca- 
tion, or  a  right  to  its  restoration  at  the 
conclusion  of  the  war.  The  Benito  Esten- 
ger, 176  U.  S.  568,  578,  44  L.  Ed.  592. 

Transfer  during  the  war  with  Spain  of 
a  Spanish  vessel  to  a  British  subject  held 
to  be  merely  colorable  and  not  to  protect 
it  from  condemnation.  The  Benito  Esten- 
ger, 176  U.  S.  568,  576,  44  L.  Ed.  592. 

67.  Burden  upon  claimant  to  show  valid 
transfer.—The  Benito  Estenger,  176  U.  S. 
568,  44  L.  Ed.  592. 

68.  Sale  of  slup  of  war  not  exempting 
from  capture. — The  Georgia,  7  Wall.  32, 
19  L.  Ed.  122. 

68.  Effect  of  possession  of  neutral  pa- 
pers.—The  Rugen,  1  Wheat.  62,  4  L.  Ed. 
37. 

70.  Presumptions  and  burden  of  proof. — 
The  Rapid,  8  Cranch  155,  162,  3  L.  Ed.  520. 

71.  The  Carlos  F.  Roses,  177  U.  S.  655, 
661,  44  L.  Ed.  929;  The  London  Packet,  5 
Wheat.  132,  5  L.  Ed.  52. 

78.  Sufficiency  of  evidence  to  prove  en- 
emy ownership. — Evidence  held  not  suiH- 
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able  to  capture  and  condemnation,  there  are  certain  modifications  and  relaxa- 
tions, founded  upon  public  policy  and  the  convenience  and  general  welfare  of 
nationsJ^ 

(2)  Codst  Fishing  Vessels. — Independently  of  any  express  treaty  or  other 
public  act,  it  is  an  established  rule  of  international  law  that  coast  fishing  vessels, 
with  their  implements  and  supplies,  cargoes  and  crews,  unarmed,  and  honestly 
pursuing  their  peaceful  calling  of  catching  and  bringing  in  fresh  fish,  are  ex- 
empt from  capture  as  prize  of  warJ*  The  rule  is  one  which  prize  courts,  ad- 
ministering the  law  of  nations,  are  bound  to  take  judicial  notice  of,  and  to  give 
effect  to,  in  the  absence  of  any  treaty  or  other  public  act  of  their  own  govern- 
ment in  relation  to  the  matterJ*^ 

(3)  Articles  of  Capitulation. — On  surrender  of  enemies'  territory,  the  propH 
erty  of  the  inhabitants  may,  by  the  articles  of  capitulation,  be  protected  against 
capture  at  sea  J® 

(4)  Proclamation  of  President  of  United  States  or  of  Commanding  Officer, 
— By  a  proclamation  or  instructions  of  the  president  of  the  United  States,  made 
in  pursuance  of  an  act  of  congress,  enemy  merchant  vessels  or  vessels  sailing 
under  a  license  from  the  enemy  may,  under  certain  prescribed  conditions,  be  ex- 
empted from  captureJ^     So  enemies'  property  in  a  certain  locality  may  be  ex- 


cient  to  prove  that  vessel  captured  was 
enemy's  property.  The  Wren,  6  Wall.  682, 
687,  18  L.  Ed.  876. 

Evidence  held  to  show  that  property 
captured  was  not  enemy  property.  The 
Watchful,  6  Wall.  91,  93,  18  L.  Ed.  763. 

Cargoes  captured  held  not  to  be  enemy 
property.  United  States  v.  Weed,  5  Wall. 
62,  66,  18  L.  Ed.  531. 

Evidence  held  to  be  conclusive  that  cer- 
tain goods  part  of  the  cargo  of  a  belliger- 
ent vessel  was  the  property  of  a  subject  of 
the  belligerent  nation.  The  Venus,  8 
Cranch  253,  274,  3  L.  Ed.  353. 

78.  Exemptions  from  capture  and  con- 
demnation.— The  Paquete  Habana,  175  U. 
S.  677,  44  L.  Ed.  320. 

Barnes  for  discharging  cargoes  and 
wrecking  boats  exempt. — Large  barges, 
called  cascoes,  propelled  by  sweeps  and 
by  poling,  of  from  thirty  to  sixty  tons 
capacity,  used  in  the  Philippine  Islands  in 
discharging  cargoes,  and  floating  derricks 
or  wrecking  boats,  having  no  means  of 
propulsion,  and  which  are  not,  in  any 
sense,  sea  going  boats  and  can  only  be 
used  in  comparatively  smooth  water,  are 
not  subject  to  condemnation.  The  Manila 
Prize  Cases,  188  U.  S.  254,  278,  47  L.  Ed. 
463. 

74.  Coast  fishing  vessels  exempt. — The 
Paquete  Habana,  175  U.  S.  677,  708,  44  L. 
Ed.  320.  See,  also.  The  Paquete  Habana, 
189  U.  S.  453,  464,  47  L.  Ed.  901. 

A  vessel  of  35  tons  burden,  containing  a 
crew  of  six  men,  who  were  engaged  in 
coast  fishing  for  eight  days,  catching  ten 
thousand  pounds  of  fish,  one-third  of 
which  was  to  go  to  the  owner  of  the  ves- 
sel for  the  use  of  same,  was  held  to  be  en- 
gaged in  coast  fishing  and  not  in  a  com- 
mercial adventure,  within  the  rule  of  in- 
ternational law.  The  Paquete  Habana,  175 
U.  S.  677,  714,  44  L.  Ed.  320. 

This  rule  is  founded  on  considerations 
of  humanity  to  a  poor  and  industrious  or- 


der of  men,  and  of  the  mutual  convenience 
of  belligerent  states.  The  Paquete  Ha- 
bana, 175  U.  S.  677,  708,  44  L.  Ed.  320. 

Cases  to  which  the  exemption  does  not 
apply. — "The  exemption,  of  course,  does 
not  apply  to  coast  fishermen  or  their  ves- 
sels, if  employed  for  a  warlike  purpose,  or 
in  such  a  way  as  to  give  aid  or  information 
to  the  enemy;  nor  when  military  or  naval 
operations  create  a  necessity  to  which  all 
private  interests  must  give  way.  Nor  has 
the  exemption  been  extended  to  ships  or 
vessels  employed  on  the  high  sea  in  taking 
whales  or  seals,  or  cod  or  other  fish  which 
are  not  brought  fresh  to  market,  but  are 
salted  or  otherwise  cured  and  made  a 
regular  article  of  commerce."  The  Paquete 
Habana,  175  U.  S.  677,  708,  44  L.  Ed.  320. 

76.  Prize  courts  bound  to  take  judicial 
notice  of  exemption. — The  Paquete  Habana, 
175  U.  S.  677,  708,  44  L.  Ed.  320. 

76.  Articles  of  capitulation  held  to  have 
this  effect.  The  Resolution,  2  Dall.  1,  6, 
1  L.  Ed.  263. 

77.  Under  the  fourth  clause  of  presi- 
dent's proclamation  of  April  26,  1898, 
declaring  certain  rules  under  which  the 
war  with  Spain  would  be  conducted, 
Spanish  merchant  vessels  leaving  ports 
of  the  United  States  on  or  before  May  21» 
1898,  were  exempted  from  condemnation 
while  on  their  voyage,  provided  they  did 
not  have  on  board  any  officer  in  the 
military  or  naval  service  of  the  enemy 
or  certain  prohibited  articles.  The 
Panama,  176  U.  S.  535,  540,  44  L.  Ed.  577; 
The  Pedro,  175  U.  S.  354,  44  Lw  Ed.  195. 

Vessels  held  to  be  exempted  from  cap- 
ture and  condemnation  under  this  clause. 
The  Buena  Ventura,  175  U.  S.  384,  44 
L.  Ed.  206. 

Vessels  held  not  to  be  so  exempted. 
The  Panama,  176  U.  S.  535,  543,  44  L. 
Ed.  577;  The  Pedro,  175  U.  S.  354,  364, 
44  L.  Ed.  195. 

Under    the    5th    clause    of    the    same 
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empted  from  capture,  by  a  proclamation  of  the  general  commanding  the  troops 
in  that  locality,  made  under  legislative  and  executive  sanction  J® 

(5)  Treaties  with  Neutral  Nations. — Under  a  stipulation  in  a  treaty  with 
a  neutral  nation  'that  "free  ships  shall  make  free  goods,"  property  of  an 
enemy  on  board  a  ship  of  such  neutral  nation  is  just  as  much  protected  from 
capture  as  if  it  were  neutralJ® 

(6)  Facts  Not  Exempting, — ^Intention  to  Restore  Vessels  to  Neutral 
Registry. — ^Where-  an  enemy's  vessel  had  originally,  and  prior  to  the  war,  a 
neutral  registry,  the  mere  intention  to  restore  her  to  such  registry,  when  war 
rendered  the  change  desirable,  will  not  exempt  her  from  capture  and  condemna- 
tion as  prize.®® 

Clearance  Granted  and  Mails  Put  on  Board. — An  enemy's  vessel  on  a 
voyage  from  a  port  in  the  United  States  is  not  exempted  from  capture  by  the 
facts  that  before  the  war  a  collector  of  customs  had  granted  a  clearance,  and  a 
postmaster  had  put  mails  on  board,  for  a  port  which  was  not  then,  but  has  since 


proclamation  any  Spanish  merchant  vessel, 
which  prior  to  April  21,  1898,  sailed  from 
any  foreign  port  bound  for  any  port  in 
the  United  States,  was  permitted  to  enter 
such  port  and  discharge  her  cargo,  and 
afterwards  depart  without  molestation, 
and  was  not  liable  to  capture  on  her 
voyage,  provided  it  was  to  a  port  not 
blockaded.  The  Pedro,  175  U.  S.  354, 
44  L.  Ed.  195. 

Vessels  held  not  to  be  exempted  from 
capture  and  condemnation  under  this 
clause.  The  Pedro,  175  U.  S.  354,  44  L. 
Ed.  195;  The  Guido,  175  U.  S.  382,  383, 
44  L.  Ed.  206. 

The  sixth  clause  of  the  same  proclama- 
tion applied  only  to  neutral  vessels,  and 
did  not  exempt  from  capture  a  Spanish 
mail  ship  carrying  mails  between  the 
United  States  and  Cuba.  The  Panama, 
176  U.  S.  535,  542,  44  L.  Ed.  577. 

The  president's  instructions  of  August 
96,  1S18,  made  in  pursuance  of  act  of 
congress,  prohibiting  the  interruption  of 
vessels  belonging  to  citizens  of  the  United 
States,  coming  from  Great  Britain,  laden 
with  British  merchandise,  in  consequence 
of  the  supposed  repeal  of  the  British 
orders  in  council,  must  have  been  actually 
known  to  the  commander  of  a  capturing 
vessel  at  or  before  the  time  of  the  seizure, 
in  order  to  invalidate  a  capture  made 
contrary  to  the  letter  and  spirit  of  the 
instructions.  The  Mary  and  Susan,  1 
Wheat.  46,  4  L.  Ed.  32. 

Under  the  8th  section  of  the  prize  act 
of  June  26th,  1812,  the  president  had  full 
authority  to  issue  these  instructions.  The 
Thomas  Gibbons,  8  Cranch  421,  3  L. 
Ed.  610. 

A  shipment  made,  even  after  a  knowl- 
edge of  the  war,  is  to  be  considered  as 
having  been  made  in  consequence  of  the 
repeal  of  the  orders  in  council,  if  made 
within  so  early  a  period  thereafter,  as 
would  leave  a  reasonable  presumption 
that  the  knowledge  of  that  repeal  would 
induce  a  suspension  of  hostilities  on  the 
part  of  the  United  States.  The  Thomas 
Gibbons,  8  Cranch  421,  3  L.  Ed.  610. 


Vessel  held  to  have  been  protected  by 
the  instructions,  the  continuity  of  her 
voyage  not  having  been  broken  by  her 
being  compelled  to  put  into  Ireland  on 
account  of  the  dangers  of  the  sea.  The 
Mary,  9  Cranch  126,  3  L.  Ed.  678. 

78.  General  Butler's  proclamation  of 
May  1,  1862. — Vessels  and  their  cargoes 
belonging  to  citizens  of  New  Orleans  or 
neutrals  residing  there  and  not  affected 
by  any  attempts  to  run  the  blockade,  or 
by  any  act  of  hostility  against  the  United 
States,  were  protected  after  the  publica- 
tion of  General  Butler's  proclamation, 
dated  May  1st,  1862,  and  published  on 
t^e  6th;  though  such  persons,  by  being 
identified  by  long  voluntary  residence 
and  by  relations  of  active  business  with 
the  enemy,  may  have  themselves  been 
"enemies"  within  the  meaning  of  the  ex- 
pression as  used  in  public  law.  The 
Venice,  2  Wall.  258,  17  L.  Ed.  866.  See, 
also,  United  States  v.  Padelford,  9  Wall. 
531,  541,  19  L.  Ed.  788. 

79.  Under  our  treaty  with  Spain  (treaty 
of  1795,  art.  15),  declaring  that  free  ships 
should  make  free  goods,  the  property  of 
an  enemy  on  board  of  a  Spanish  ship  was 
just  as  much  protected  from  capture  as 
if  it  were  neutral.  But  the  property  of 
citizens  of  the  United  States  engaged  in 
trade  with  the  enemy  was  not  protected. 
The  Pizarro,  2  Wheat.  227,  242,  4  U 
Ed.  226. 

The  want  of  such  a  sea-letter  or  pass- 
port, or  such  certificates  as  were  described 
in  the  17th  article  of  this  treaty  was 
not  a  substantive  ground  of  condemnation; 
it  only  authorized  capture  and  sending  in 
for  adjudication,  and  the  proprietary 
interest  in  the  ship  might  be  proved  by 
other  equivalent  testimony.  The  Pizarro, 
2  Wheat.  227,  4  L.  Ed.  226. 

A  ship  held  to  be  a  Spanish  ship  within 
the  meaning  of  this  treaty.  The  Pizarro, 
2  Wheat.  227,  4  L.  Ed.  226. 

80.  Intention  to  restore  vessel  to  neutral 
registry  not  ground  for  exemption. — ^The 
Pedro,  175  U.  S.  354,  368,  44  L.  Ed.  195. 
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become,  enemy's  country.®^ 

A  vessel  is  not  exempted  from  condemnation  for  engaging  in  illegal 
trading  with  the  enemy  by  the  necessity  of  obtaining  funds  to  pay  the  ex- 
penses of  the  ship,  nor  by  the  opinion  of  an  American  minister,  expressed  to 
the  master,  that  by  undertaking  the  voyage,  he  would  violate  no  law  of  the 
United  States.®^ 

(7)  United  States  Consul  Has  No  Authority  to  Exempt, — A  United  States 
consul  has  no  authority  by  virtue  of  his  official  station  to  exempt  a  vessel  of  an 
enemy  from  capture  and  confiscation.^^ 

3.  Neutral  Vessels  and  Property — a.  In  General, — As  a  general  rule 
neutral  vessels  and  property  are  exempt  from  capture  and  condemnation;  and 
where  it  can  be  clearly  shown,  that  property  is  really  neutral,  its  being  covered 
under  hostile  habiliments,  for  the  purpose  of  evasion,  will  not  necessarily  sub- 
ject it  to  condemnation.®^  But  a  neutral  vessel  is  subject  to  capture  and  con- 
demnation as  enemy's  property,  if  she  acts  in  such  a  manner  as  to  forfeit  the 
protection  to  which  she  is  entitled  by  her  neutral  character.®^ 

b.  Trade  of  Neutrals  with  Belligerents — (1)  In  Articles  Not  Contraband, 
— The  trade  of  neutrals  with  belligerents  in  articles  not  contraband  is  absolutely 
free   unless   interrupted   by  blockade.^® 

(2)  In  Contraband  Articles, — The  conveyance  by  neutrals  to  belligerents  of 
contraband  articles  is  always  unlawful,  and  such  articles  are  liable  to  capture 
and  condemnation  as  prize.®"^  Contraband  articles  contaminate  the  parts  not 
contraband  of  a  cargo,  if  belonging  to  the  same  owner;  and  the  noncontraband 
must  share  the  fate  of  the  contraband.®^  Formerly,  conveyance  of  contraband 
subjected  the  ship  to  forfeiture.®^  But  in  more  modern  times,  that  consequence, 
in  ordinary  cases,  attaches  only  to  the  freight  of  the  contraband  merchandise.®^ 


81.  Clearance  granted  and  mails  put  on 
board.— The  Panama,  176  U.  S.  535,  542, 
44  L.  Ed.  577. 

82.  Facts  not  exempting  from  con- 
demnation for  illegal  trading  with  enemy. 
—The  Joseph,  8  Cranch  451,  3  L.  Ed.  621. 

83.  Consul  has  no  authority  to  exempt — 
The  Benito  Estenger,  176  U.  S.  568,  575, 
44  L.  Ed.  592. 

84.  Effect  of  covering  neutral  property 
under  hostile  habiliments. — The  Frances, 
9  Cranch  183,  189,  3  L.  Ed.  698. 

85.  Conduct  forfeiting  neutral  protec- 
tion.— Maley  v.  Shattuck,  3  Cranch  458, 
488,  2  L.   Ed.  498. 

Taking  decided  part  with  enemy. — If 
the  owners  of  a  neutral  vessel  violate 
their  neutrality  by  taking  a  decided  part 
■with  the  enemy,  their  ship  is  in  the 
predicament  of  enemy's  property,  and 
subject  to  seizure  and  confiscation,  as  law- 
ful prize.  The  Erstern,  2  Dall.  34,  1  L. 
Ed.  277. 

86.  Trade  free  imless  interrupted  by 
blockade.— The  Peterhoff,  5  Wall.  28,  18 
L.  Ed.  564.  See  the  title  BLOCKADE, 
vol.  3,  p.  364. 

87.  Contraband  articles  liable  to  capture 
and  condemnation. — The  Peterhoff,  5 
Wall.  28,  18  L.  Ed.  564;  The  Nereide,  9 
Cranch  388,  427,  3  L.  Ed.  769;  Carrington 
V.  Merchants'  Ins.  Co.,  8  Pet.  495,  8  L. 
Ed.  1021. 

Armed  vessels,  or  munitions  of  war, 
sent  from  a  neutral  country  to  a  bel- 
ligerent   port,    for    sale,    as    articles    of 


commerce,  are  subject  to  capture  and 
confiscation  by  the  other  belligerent 
The  Santissima  Trinidad,  7  Wheat.  283, 
338,  5  L.  Ed.  454. 

88.  Contraband  articles  contaminate 
parts  of  cargo  not  contraband — ^Thc 
Peterhoff,  5  Wall.  28,  29,  18  L.  Ed.  564. 

89.  Effect  upon  ship  of  carriage  of 
contraband.— The  Peterhoff,  5  Wall.  28, 
61,  18  L.  Ed.  564. 

90.  The  Peterhoff,  5  Wall.  28,  61,  18 
L.  Ed.  564. 

The  vessel  and  such  of  the  cargo  as  is 
not  contraband,  if  they  do  not  belong  to 
the  owner  of  the  contraband  goods,  are 
not  subject  to  confiscation.  That  penalty 
is  applied  only  when  there  has  been  some 
actual  co-operation  in  a  meditated  fraud 
upon  the  belligerents  by  covering  up  the 
voyage  under  false  papers  and  with  a 
false  destination.  This  is  the  general 
doctrine,  when  the  capture  is  made  in 
transitu,  while  the  contraband  goods  are 
yet  on  board.  Carrington  v.  Merchants' 
Ins.  Co.,  8  Pet.  495,  8  L.  Ed.  1021. 

But  when  the  contraband  goods  have 
been  deposited  at  the  port  of  destination, 
and  the  subsequent  voyage  has  thus  been 
disconnected  with  the  noxious  articles, 
it  has  not  been  usual  to  apply  the  penalty 
to  the  ship  or  cargo  upon  the  return 
voyage,  although  the  latter  may  be  the 
proceeds  of  the  contraband;  and  the  same 
rule  would  seem,  by  analogy,  to  apply  to 
cases  where  the  contraband  articles  have 
been   deposited  at  an   intermediate   port. 
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c.  Trade  of  Neutrals  with  Neutrals, — The  carriage  of  contraband  articles 
owned  by  neutrals  in  a  neutral  vessel  to  a  neutral  port,  does  not  render  either  the 
vessel  or  cargo  liable  to  capture  and  condemnation,  where  the  evidence  does  not 
show  an  intent  to  violate  neutral  obligations.®^ 

d.  Who  Are  Neutrals. — The  subject  of  a  belligerent  state,  domiciled  in 
a  neutral  country,  is  deemed  a  neutral  by  both  belligerents,  with  reference  to 
the  trade  which  he  carries  on  with  the  adverse  belligerent,  and  with  all  the  rest  of 
the  world.»2 

e.  What  Articles  Are  Contraband, — Generally  speaking,  arms  and  amuni- 
tion  are  contraband  of  war.®^  But  not  when  taken  and  kept  on  board  a  mer- 
chant vessel  as  part  of  her  equipment,  and  solely  for  her  defense.®^ 

Articles  Manufactured  and  Primarily  and  Ordinarily  Used  for  Mili- 
tary Purposes. — Parts  of  a  cargo  described  in  a  ship's  invoices  as  cases  or 
"artillery  harness,"  as  "men's  army  Bluchers,"  as  "artillery  boots,"  and  as  "gov- 
ernment regulation  gray  blankets,"  are  articles  manufactured  and  primarily  and 
ordinarily  used  for  military  purposes  in  time  of  war,  and  as  such  are  contra- 
band.»5 

Provisions,  neutral  property,  but  the  growth  of  the  enemy's  country,  and 
destined  for  the  supply  of  the  enemy's  military  or  naval  forces,  are  contra- 
band.®® But  provisions,  neutral  property,  and  the  growth  of  a  neutral  country, 
destined  for  the  general  supply  of  human  life  in  the  enemy's  country,  are  not 
contraband.®^ 

f.  Neutral  Goods  on  Enemy's  Vessel, — A  neutral  cargo,  found  on  board  an 


on  the  outward  voyage,  and  before  it  had 
terminated.  Carrington  v.  Merchants'  Ins. 
Co.,  8  Pet.  495,  496,  8  L.  Ed.  1021. 

But  the  distinction  between  the  out- 
ward and  homeward  voyage  exists  only 
in  favor  of  neutrals  who  conduct  them- 
selves with  fairness  and  good  faith  in  the 
arrangement  of  the  voyage.  If,  with  a 
view  to  practice  a  fraud  upon  the  bel- 
ligerent, and  to  escape  from  his  acknowl- 
edged right  of  capture  and  detention,  the 
voyage  is  disguised,  and  the  vessel  sails 
under  false  papers,  and  with  a  false 
destination,  the  mere  deposit  of  the  con- 
traband, in  the  course  of  the  voyage,  is 
not  allowed  to  purge  away  the  guilt  of  the 
fraudulent  conduct  of  the  neutral.  Carring- 
ton V.  Merchants'  Ins.  Co.,  8  Pet.  495,  496, 
8  L.  Ed.  1021. 

91.  Carriage  of  contraband. — The  Com- 
mercen,  l  Wheat.  382,  388,  4  L.  Ed.  116; 
The  PeterhoflF,  5  Wall.  28,  59, 18  L.  Ed.  564; 
The  Springbok,  5  Wall,  i,  22,  18  L.  Ed.  480. 

Facts  not  warranting  condenmation  of 
vessel  or  cargo. — In  regard  to  a  vessel 
captured  during  the  Civil  War  by  a  United 
States  war  vessel,  the  evidence  was  clear 
that  she  and  her  outward  cargo  were 
neutral  property,  destined  to  neutral 
consignees  at  a  neutral  pert,  and  that  the 
cargo  had  been  actually  delivered  as  con- 
signed. Some  of  the  proof  tended  to 
show  that  a  portion  of  the  cargo  consisted 
of  Confederate  uniform  cloth;  but  there 
was  none  showing  destination  to  enemy 
territory  or  immediate  enemy  use.  It  was 
held  that  there  was  nothing  in  the  char- 
acter of  the  vessel  or  of  the  cargo  which 
warranted  condemnation.  The  Science,  5 
Wall.  178,  179,  18  L.  Ed.  625. 


Facts  not  showing  intent  on  part  of 
owners  of  vessel  to  violate  neutral 
obligations. — The  facts  that  the  master  of 
a  neutral  vessel  with  papers  showing  a 
voyage  between  neutral  ports,  declared 
himself  ignorant  as  to  what  a  part  of 
his  cargo,  of  which  invoices  were  not  on 
board  (having  been  sent  by  mail  to  the 
port  of  destination),  consisted,  such  part 
having  been  contraband;  and  also  declared 
himself  ignorant  of  the  cause  of  capture, 
when  his  mate,  boatswain  and  steward  all 
testified  that  they  understood  it  to  be  the 
vessel's  having  contraband  on  board,  were 
held  not  sufficient,  of  themselves,  to  show 
a  guilty  intent  on  the  part  of  the  owners 
of  the  vessel,  in  no  way  compromised  with 
the  cargo,  to  violate  neutral  obligations. 
The  Springbok,  5  Wall.  1,  18  L.  Ed.  480. 

92.  Subject  6i  belligerent  state  domiciled 
in  neutral  country. — The  Venus,  8  Cranch 
253,  280,  3  L.  Ed.  353. 

93.  Arms  and  ammunition. — The  Panama, 
176   U.   S.   535,  545,  44   L-   Ed.  577. 

94.  The  Panama,  176  U.  S.  535,  545,  44 
L.  Ed.  577. 

96.  Articles  manufactured  and  primarily 
and  ordinarily  used  for  military  purposes. 
— The  PeterhoflF,  5  Wall.  28,  29,  18  L. 
Ed.  564. 

96.  Provisions. — The  Commercen,  1 
Wheat.  382,  4  L-  Ed.  116. 

97.  The  Commercen,  i  Wheat.  382,  4 
L.  Ed.  116. 

As  to  the  definition  and  classification  of 
contraband  goods,  see  CONTRABAND, 
vol.  4,  p.  548.  And  see  post,  "Goods  Des- 
tined for  Use  of  Enemy  or  Rebel  Military 
Forces,"  IV,  F,  4,  b. 
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armed  enemy's  vessel,  is  not  liable  to  condemnation.®®  The  stipulation  in  a 
treaty,  "that  free  ships  shall  make  free  goods,"  does  not  imply  the  converse 
proposition,  that  "enemy  ships  shall  make  enemy  goods."®* 

g.  Property  of  Neutral  Leceuing  Belligerent  Country  at  Commencement  of 
War. — A  neutral  leaving  a  belligerent  country,  in  which  he  was  domiciled  at  the 
commencement  of  the  war,  is  entitled  to  the  rights  of  a  neutral  as  to  his  property 
which  he  takes  with  him  as  soon  as  he  sails  from  the  hostile  port.  Such  prop- 
erty is  not  liable  to  condemnation  for  a  breach  of  blockade  by  the  vessel  in  which 
he  embarks,  unless  he  knew  of  the  intention  of  the  vessel  to  break  it.^ 

h.  Neutral  Property  Captured  and  Retained  by  the  Enemy. — The  capture  of 
neutral  property,  by  one  of  the  belligerent  parties,  and  its  retention  for  twenty- 
four  hours,  does  not  vest  the  property  in  the  captors,  so  as  to  render  it  lawful 
prize  to  the  other  power.* 

i.  Neutral  Vessels  Homing  Enemys  Property  on  Board. — ^The  capture  of  a 
neutral  ship,  having  enemy's  property  on  board,  is  a  strictly  justifiable  exercise 
of  the  rights  of  war.^  The  captors  are  not  therefore,  answerable  in  paenam  to 
the  neutral,  for  the  losses  which  he  may  sustain  by  such  capture.* 

j.  Effect  of  Carrying  Arms  on  Neutral  Vessel. — It  would  seem  that  a  neutrai 
merchant  vessel  does  not  lose  the  protection  of  neutrality  by  carrying  arms  on 
board  solely  for  her  own  defense.*^  But  if  she  is  subsequently  captured  by  the 
enemy,  with  her  armament  still  on  board,  she  becomes  liable  to  capture  and  con- 
demnation as  an  armed  vessel  of  the  enemy.® 

k.  Immunity  from  Capture  by  Treaty. — By  treaty  with  a  neutral  nation  its 
ships  and  cargoes  may,  under  certain  conditions,  be  given  immunity  from  cap- 
tureJ 

1.  Effect  of  Delay  in  Claiming  Neutral  Property. — If  neutral  property 
is  not  claimed  within  a  year  and  a  day  after  the  institution  of  prize  proceedings, 
it  may  be  treated  as  good  prize  and  condemned  to  the  captors.® 

4.  Vessels  and  PioPERTv  Belonging  to  Citizens  of  the  Capturing  Na- 
tion— a.    Persons  Entitled  to  Rights  of  Citizens  under  Prise  Law. — Persons 


98.  Neutral  cargo  on  armed  enemy's 
vessel  not  liable  to  condemnation. — The 
Atalanta,  3  Wheat.  409,  4  L.  Ed.  422. 

A  neutral  may  lawfully  employ  an 
armed  belligerent  vessel  to  transport  his 
goods;  and  such  goods  do  not  lose  their 
neutral  character,  by  the  armament,  nor 
by  the  resistance  made  by  such  vessel, 
provided  the  neutral  do  not  aid  in  such 
armament  •  or  resistance  although  he 
charter  the  whole  vessel,  aijd  be  on  board 
at  the  time  of  the  resistance.  The 
Nereide,  9  Cranch  388,  3  L.  Ed.  769. 

The  president's  proclamation  of  April 
26,  1898,  declared  the  policy  of  the  gov- 
ernment in  the  conduct  of  the  war  with 
Spain  would  be  to  adhere  to  the  rules  of 
the  Declaration  of  Paris  therein  set  forth, 
one  of  them  being  thus  expressed: 
"Neutral  goods,  not  contraband  of  war, 
are  not  liable  to  confiscation  urtder  the 
enem3r's  flag."  The  Carlos  F.  Roses,  177 
U.  S.  655,  661,  44  L.   Ed.  929. 

99.  Stipulation  in  treaty. — The  Nereide, 
9  Cranch  388,  3  L.  Ed.  769. 

1.  Property  of  neutral  leaving  bel- 
ligerent country  at  commencement  of 
war. — United  States  v.  Guillem,  11  How. 
47,  13  L.  Ed.  599.  See  the  title  BLOCK- 
ADE, vol.  3,  p.  375. 

2.  Neutral  property  captured  and  re- 
tained by  the  enemy. — The  Resolution,  2 
Dall.  1,  1  L.  Ed.  263. 


8.  Capture  of  neutral  ship  having 
enemsr's  property  on  board,  justifiable.-:- 

The  Antonia  Johanna,  l  Wheat.  159,  169, 
4  L.  Ed.  60. 

4.  Captors  not  answerable  in  paenam 
to  neutral. — The  Antonia  Johanna,  1 
Wheat.  159,  169,  4  L.  Ed.  60. 

As  to  the  liability  of  the  captors  for 
freight  in  such  cases,  see  the  title  SHIPS 
AND  SHIPPING. 

5.  Effect  of  carrying  arms  on  neutral 
vessel— -The  Panama,  176  U.  S.  535,  546, 
44  L.  Ed.  577. 

But  the  fact  that  arms  carried  by  such 
a  vessel  were  originally  taken  on  board 
for  her  own  defense  is  not  conclusive  as 
to  her  character.  The  Panama,  176  U.  S. 
535,  546,  44  L.  Ed.  577.- 

d.  See  ante,  "Armed  Neutral  Merchant 
Vessel  Captured  by  Enemy,"  IV,  F,  2,  d. 

7.  The  17th  article  of  the  Spanish  treaty 
of  1796,  so  far  as  it  purported  to  give  any 
effect  to  passports,  was  imperfect  and  in- 
operative, in  consequence  of  the  omission 
to  annex  the  form  of  passport  to  the 
treaty,  and  the  immunity,  whatever  it  was, 
intended  by  the  article  never  took  effect. 
The  Amiable  Isabella,  6  Wheat.  1,5  L. 
Ed.  191.     See  the  title  TREATIES. 

8.  Effect  of  delay  in  claiming  neutral 
property.— The  Harrison,  1  Wheat.  298, 
299,  4  L.  Ed.  95;  The  Carlos  F.  Roses, 
177  U.  S.  655,  663,  44  L.  Ed.  929. 
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faithful  to  the  Union,  who  escaped  from  the  Confederate  States,  during  the 
Civil  War,  and  subsequently  resided  in  the  loyal  states,  or  in  neutral  countries, 
were  entitled  to  all  the  rights  of  citizens  of  the  United  States  in  relation  to  the 
seizure  and  condemnation  of  their  property  as  prize.® 

b.  Goods  Destined  for  Use  of  Enemy  or  Rebel  Military  Forces. — Goods  be- 
longing to  a  citizen  of  the  United  States  destined  to  a  belligerent  country,  or  to  a 
state  in  rebellion  for  the  use  of  the  belligerent  or  rebel  military  forces,  are  liable 
to  condemnation  as  prize.  i<* 

c.  Goods  Consigned  by  Enemies  to  Citizens  of  Capturing  Nation. — See  ante, 
"Consignments  by  Enemies,"  IV,  F,  2,  c,   (.1). 

d.  Vessel  Guilty  of  Conduct  Subjecting  Her  to  Confiscation  est  a  Time  Ante- 
rior to  Capture. — If  an  American  vessel  be  captured  on  a  circuitous  voyage  to 
the  United  States,  in  a  former  part  of  which  voyage  she  had  been  guilty  of 
conduct  subjecting  her  to  confiscation,  though  at  the  time  of  capture,  she  is  com- 
mitting no  illegal  act,  she  must  be  condemned.^^ 

0.  Effect  of  Ooncealment  or  Spoliation  of  Papers. — ^Concealment  or 
spoliation  of  papers  is  not,  per  se,  a  sufficient  ground  for  condemnation  in  a  prize 
court.  It  is  calculated  to  excite  the  vigilance,  and  justify  the  suspicions  of  the 
court,  but  is  open  to  explanation,  and  if  the  party,  in  the  first  instance,  fairly, 
frankly  and  satisfactorily  explains  it,  he  is  deprived  of  no  right  to  which  he  is 
otherwise  entitled.^^  gut  if  the  spoliation  be;  unexplained  or  the  explanation  is 
unsatisfactory;  if  the  cause  labor  under  heavy  suspicions,  or  there  be  a  ve- 
hement presumption  of  bad  faith  or  gross  prevarication,  condemnation  will  be 
decreed.18 

H.  Effect  of  Assertion  of  a  False  Claim. — If  a  party  attempts  to  impose 
upon  a  prize  court,  by  knowingly  or  fraudulently  claiming  as  his  own,  property 
belonging  in  part  to  others,  he  will  not  be  entitled  to  restitution  of  that  portion' 
which  he  may  ultimately  establish  as  his  own.^*  So  the  assertion  of  a  false 
claim,  in  whole  or  in  part,  by  an  agent  of,  or  in  connivance  with,  the  real  own- 
ers, is  a  substantive  cause  of  forfeiture,  leading  to  condemnation  of  the  prop- 
erty." 

1.  Collusive  Captures. — A  collusive  capture  conveys  no  title  to  the  cap- 
tors.^*  In  case  of  such  a  capture,  papers  found  on  board  one  captured  vessel 
may  be  invoked  into  the  case  of  another,  captured  on  the  same  cruise.^'' 

J.    Effect  of  Disavowal  of  Capture  by  Oovemment. — ^Where  a  capture 

9.  Persons  faithful  to  Union  who  the  cargo.  The  Andromeda,  2  Wall.  481, 
escaped    from    Confederate    States.— The      17  L-  Ed.  849. 

PcterhoflF,  5  ^yall.  28,  60,  18  L.  Ed.  564.  14.  Assertion  of  a  faUc  claim.— The  Dos 

10.  Goods  destined  for  use  of  enemy  or  Hermanos,  2  Wheat.  76,  77,  4  L.  Ed.  189. 
rebel  military  forces^The  PeterhoflF,  5  if  ^  neutral  covers  up  enemy's  property 
Wall.  28,  60,  18  L..Ed.  564  See  ante,  under  false  papers,  which  also  cover  his 
"Property  Engaged  in  Illegal  Intercourse  own  property,  prize  courts  will  not  dis- 
with  the  Enemy,"  IV,  F,  2,  b,  (5).  entangle  the  one  from  the  other,  but  con- 

Such  goods  are  contraband     The  Peter-  ^jemn  the  whole  as  good  prize.     Carring- 

^J^ZriJf^h ^^^^  ^^\^^  ^-  ^^'  56^'     See  ton   v.   Merchants'   Ins.    Co.,   8   Pet.   495, 

CONTRABAND,  vol   4,  p.  548.    And  see  495^  522,  s  L.  Ed.  1021;  The  St.  Nicholas, 

ante,  "What  Articles  Are  Contraband,'  IV,  j  Wheat.  417,  431,  4  L.  Ed.  125. 

^'n.   Vessel  guilty  of  conduct  subjecting  ^  ^^  t'^k/i?i'''^^''  ^'''^''"^'  ^  ^'^''  ^' 

her  to  confiscation  at  a  time  anterior  to  ^»»  0  ^  ^a.  lyi. 

capture— The  Joseph,  8  Cranch  451,  3  h.  !«•  CoUiuwvc  capture  conveys  no  title  to 

Ed  621              -^       *-  '  captors.— The  Experiment,  8  Wheat.  261, 

12.  Concealment  or  spoUation  of  papers.  265,  5  L.  Ed.  612;  The  George,  2  Wheat. 

^The  Pizarro,  2  Wheat.  227,  4  L.  Ed.  226.  278,  4  L.  Ed.  239. 

18.  The    Pizarro,    2    Wheat.    227.    241,  Evidence  held  to  prove  that  a  capture 

4  L.  Ed.  226.  was  collusive. — The  Experiment,  8  Wheat. 

A  vessel  and  cargo  condemned  as  enemy  261,    266,    5    L.    Ed.    612;    The    George,    2 

property,    under    circumstances     of    sus-  Wheat.  278,  4  L.  Ed.  239. 

picion,  spoliation  of  papers  in  the  moment  17.  Papers  on  board  one  captured  vessel 

of  capture  being  one  of  them  as  regarded  may  be  invoked  into  case  of  another. — 


Digitized  by 


Google 


764 


PRIZE. 


is  disavowed  by  the  United  States,  the  captor  is  not  entitled  to  a  decree  in  his 
favor.^® 

K.  Effect  of  Preliminary  Articles  of  Peace. — A  vessel  captured  after  the 
signing  of  preliminary  articles  of  peace,  cannot  be  condemned  as  prize.^® 

L.  Effect  of  Loss,  Destruction  and  Wreckage  of  Property. — Under 
§  4625  of  the  Revised  Statutes  proceedings  for  condemnation,  may  be  had  where 
property  which  might  have  been  brought  in  has  been  entirely  lost  or  destroyed.^ 
But  the  federal  statutes  make  no  provision  for  adjudicating  wrecks  as  prize.^i 

M.  Probable  Cause  as  Justification  of  Capture. — Probable  cause  for 
making  it  will  not  merely  excuse,  but  even,  in  some  cases,  justify  a  capture.^* 
Probable  cause  exists  where  there  are  circumstances  sufficient  to  warrant  sus- 
picion, though  it  may  turn  out  that  the  facts  are  not  sufficient  to  warrant  con- 
demnation.23 

N.  Bights  of  Belligerent  Captors  in  Belation  to  Neutral  Nations. — 
Captors  acting  under  the  commission  of  a  belligerent  nation  acquired  a  right 
which  no  nation  neutral  to  them  has  authority  to  impugn,^  unless  for  the  pur- 


The    Experiment,    8    Wheat.    261,    5    L. 
Ed.  612. 

18.  Disavowal  of  capture  by  govern- 
ment.—The  Florida,  101  U.  S.  37,  42,  25 
L.  Ed.  898. 

19.  Preliminary  articles  of  peace. — The 
Speedwell,  2  Dall.  40,  1  L.  Ed.  280. 

20.  Condemnation  may  be  had  where 
property  entirely  lost  or  destroyed. — The 
Manila  Prize  Cases,  188  U.  S.  254,  260, 
47  L.  Ed.  463. 

21.  No  provision  in  federal  statutes  for 
adjudicating  wrecks  as  prize. — The  Infanta 
Maria  Teresa,  188  U.  S.  283,  288,  47  L. 
Ed.  477. 

22.  Probable  cause  as  justifying  cap- 
ture.—The  Olinde  Rodrigues,  174  U.  S. 
510,  536,  43  L.  Ed.  1065;  The  Apollon, 
9  Wheat.  362,  363,  372,  6  L.  Ed.  111. 

It  is  a  universal  principle,  which  applies 
to  those  engaged  in  a  partial,  as  well  as 
those  engaged  in  a  general  war,  that  where 
there  is  probable  cause  to  believe  a 
vessel  met  with  at  sea  is  in  the  condition 
of  one  liable  to  capture,  it  is  lawful  to 
take  her,  and  subject  her  to  the  examina- 
tion and  adjudication  of  the  courts.  The 
Amelia,  1  Cranch*l,  31,  2  L.  Ed.  15. 

E£Fect  of  probable  cause  for  capture 
upon  owner's  right  to  damages. — See  post, 
"Statement  of  Rule  of  Liability,"  IV,  T.  1. 

23.  When  probable  cause  exists. — The 
Olinde  Rodrigues,  174  U.  S.  510,  535,  43 
L.  Ed.  1065;  The  Thompson,  3  Wall.  155, 
18  L.  Ed.  55.  See,  also,  Locke  v.  United 
States,  7  Cranch  339,  348,  3  L.  Ed.  364. 

Neutral  property  may  be  seized  under 
such  circumstances  of  suspicion  as  will 
justify  the  capture,  though  in  the  prize 
proceedings  facts  warranting  condemna- 
tion are  not  shown.  The  Dashing  Wave, 
5  Wall.  170,  177,  18  L.  Ed.  622. 

A  party,  whose  national  character,  did 
not  appear,  gave  his  own  money  to  a 
neutral  house,  to  be  shipped  with  money 
of  that  house  and  in  their  name,  to  a 
neutral  port  in  immediate  proximity  to 
a  blockaded  region,  and  an  attorney  in 
fact,  on  capture  of  the  money  and  libel 


of  it  as  prize,  stated  that  such  neutral 
house  were  the  owners  thereof,  and  that 
no  other  persons  were  interested  therein. 
It  was  held  that  the  capture  and  sending 
in  were  justified;  though  in  the  absence 
of  proof  of  an  enemy's  character  in  the 
party  shipping  his.  money  with  the 
neutral's,  a  condemnation  was  not  war- 
ranted. The  Dashing  Wave,  5  Wall.  170, 
18  L.  Ed.  622. 

If  a  neutral  vessel  obtain  a  register 
from  a  belligerent  power,  sail  under  the 
belligerent  flag,  and  have  on  board  ac- 
counts describing  her  as  belligerent 
property,  there  is  probable  cause  for 
seizing  her  as  lawful  prize,  and  bringing 
her  in  for  examination.  The  Grand 
Sachem,  3  Dall.  333,  l  L.  Ed.  624. 

24.  Right  of  belligerent  captors  in  rela- 
tion to  neutral  nations. — La  Nereyda,  8 
Wheat.  108.  169,  5  L.  Ed.  574, 

War  having  been  recognized  to  exist 
between  two  belligerents,  by  the  govern- 
ment of  the  United  States,  it  is  the  duty 
of  the  courts  of  the  United  States,  where 
a  capture  is  made  by  either  of  the  bel- 
ligerent parties,  without  any  violation  of 
our  neutrality,  and  the  captured  prize  is 
brought  innocently  within  our  jurisdiction, 
to  leave  things  in  the  same  state  they 
find  them,  or  to  restore  the  property  to 
the  state  from  which  they  have  been 
forcibly  removed  by  the  act  of  our  own 
citizens.  The  N^eustra  Senora  De  La 
Caridad,  4  Wheat.  497,  4  L.  Ed.  624. 

A  cruiser,  equipped  at  the  port  of  Car- 
thagena,  in  South  America,  ^  and  com- 
missioned under  the  authority  of  the 
province  of  Carthagena,  one  of  the  United 
Provinces  of  New  Grenada,  at  war  with 
Spain,  sailed  from  the  said  port,  and 
captured  on  the  high  seas,  as  prize,  a 
vessel  and  cargo,  belonging  to  the  sub- 
jects of  the  king  of  Spain,  and  put  a 
prize  crew  on  board;  and  ordered  her  to 
proceed  to  the  said  port  of  Carthagena. 
The  captured  vessel  was  afterwards  fallen 
in  with,  by  a  private  armed  vessel  of  the 
United   States,   and  the  cargo  taken   out 
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pose  of  vindicating  its  own  violated  neutrality.^^ 

0.  Duties  of  Oaptors  as  to  Vessels  and  Property  Captured. — ^The  pub- 
lic interest  requires  captors  to  preserve  the  property  captured  if  possible.^^ 
Therefore,  when  a  vessel  is  captured,  she  must  be  committed  to  the  care  of  a 
competent  prize  master  and  crew.^^  It  is  generally  the  duty  of  the  captor  with 
all  convenient  dispatch,  to  send  his  pfize  home  for  adjudication,^^  and  to  in- 
stitute judicial  proceedings  for  condemnation  without  unnecessary  delay.2» 

P.  Sale  without  Oondemnation. — If  a  vessel  and  cargo  are  liable  to  con- 
•demnation,  and  it  is  impossible,  consistently  with  the  public  interest,  to  bring 
them  into  a  port  of  the  United  States  for  trial,  the  captors  may  sell  them^o  and 
will  not  be  liable  in  damages  for  doing  so.^^  A  sale,  by  the  authority  of  the 
captors,  before  sentence  of  condemnation,  is  affirmed  by  such  sentence,  and  is 
good  ab  initio.32 

Q.  Bights  in  Property  Captured  and  Interests  in  and  Distribution  of 
Prize  Money  and  Bounty — 1.  In  General. — Captures  in  war  enure  to  the 
government,33  and  can  become  private  property  only  by  its  grant.s* 


and  brought  into  the  United  States  for 
adjudication,  as  the  property  of  their 
enemy.  The  original  Spanish  owner  and 
the  prize  master  from  the  Carthagenian 
cruiser,  both  claimed  the  goods.  The 
possession  was  decreed  to  be  restored  to 
the  Carthagenian  prize  master.  The 
Neustra  Senora  De  tra  Caridad,  4  Wheat. 
497,  4  L.  Ed.  624. 

The  Spanish  treaty  held  not  to  apply 
to  the  above  case,  as  the  court  could  not 
consider  the  Carthagenian  captors  as 
pirates,  and  the  capture  was  not  made 
within  the  jurisdictional  limits  of  the 
United  States — the  only  two  cases  in 
which  the  treaty  enjoins  restitution. 
The  Neustra  Senora  De  La  Caridad,  4 
Wheat.  497,  4  L.  Ed.  624. 

36.  La  Nereyda,  8  Wheat.  108,  169,  5 
L.  Ed.  574. 

As  to  restoration  of  property  by  a 
neutral  for  violation  of  its  neutrality,  see 
post,  "Restoration,"  IV,  S- 

20.  Captors  cMtdred  to  preserve  prop- 
erty.—The  Manila  Prize  Cases,  188  U.  S. 
254,  265,  47  L.  Ed.  463. 

27.  Prize  master  and  crew  must  be  put 
on  board.— The  Eleanor,  2  Wheat.  345, 
4  L.  Ed.  257. 

But  this  rule  does  not  extend  to  the  case 
of  a  mere  detention  for  examination, 
which  the  commander  of  the  detaining 
vessel  may  enforce  by  orders  from  his 
own  quarter  deck.  Such  commander  may 
send  an  officer  on  board  the  vessel  de- 
tained, in  order  more  conveniently  to 
enforce  his  order,  without  taking  the 
vessel  out  of  the  possession  of  her  own 
officers  and  crew.  The  Eleanor,  2  Wheat. 
345,  4  L.  Ed.  257. 

28.  Captor  generally  required  to  send 
prize  home  for  adjudication. — The  Nuestra 
Senora  De  Regla,  108  U.  S.  92,  102,  27 
L.  Ed.  662;  The  Manila  Prize  Cases,  188 
U.  S.  254,  260,  47  L.  Ed.  463;  The  Nassau, 
4  Wall.  634,  641,  18  L.  Ed.  413;  Lamar  v. 
Browne,  92  U.  S.  187,  195,  23  L.  Ed.  650; 
Jecker  v.  Montgomery,  18  How.  110,  15 
L.  Ed.  311. 


But  circumstances  may  render  it  im- 
proper to  send  the  prize  home,  and  of 
these  the  captoj*  must  be  the  judge. 
Jecker  v.  Montgomery,  18  How.  110,  15 
L.  Ed.  311.  See  post,  "Sale  without 
Condemnation,"  IV,  P. 

In  making  up  his  decision,  good  faith 
and  reasonable  discretion  are  required. 
Jecker  v,  Montgomery,  18  How.  110,  15 
L.  Ed.  311. 

Captor  held  excusable  for  not  sending 
home  vessel.  Jecker  v.  Montgomery,  18 
How.  110,  15  L.  Ed.  311. 

29.  Duty  of  captor  to  institute  pro- 
ceedings for  condenmation. — The  Nuestra 
Senora  De  Regla,  108  U.  S.  92,  103,  27 
L.  Ed.  662. 

30.  When  sale  may  be  had  without 
condemnation. — ^Jecker  v.  Montgomery,  18 
How.  110,  112,  15  L.  Ed.  311;  Jecker  v. 
Montgomery,  13  How.  498,  14  L.  Ed.  240. 

Under  §  4616  of  the  Revised  Statutes, 
if  the  captured  vessel,  or  any  part  of  the 
captured  property,  is  not  in  condition  to 
be  sent  in  for  adjudication,  a  survey  and 
appraisement  may  be  had,  the  property 
sold,  and  the  proceeds  deposited  subject 
to  the  order  of  the  court.  The  Manila 
Prize  Cases,  188  U.  S.  254,  260,  47  L. 
Ed.  463. 

31.  Captors  not  liable  in  damages  for 
sale  without  condemnation. — ^Jecker  v. 
Montgomery,  18  How.  110,  112,  15  L. 
Ed.  311;  Jecker  v,  Montgomery,  13  How. 
498,  14  L.  Ed.  240. 

32.  Sale  before  sentence  of  condemna- 
tion affirmed  by  such  sentence. — The 
Fortitude,  7  Cranch  423,  3  L.  Ed.  393. 

33.  Captures  enure  to  government. — 
The  Manila  Prize  Cases,  188  U.  S.  254, 
258,  47  L.  Ed.  463. 

"The  title  to  captured  property  always 
vests  primarily  in  the  government  of  the 
captors."  The  Florida,  101  U.  S.  37,  42, 
25  L.  Ed.  898. 

34.  Captures  can  become  private  prop- 
erty only  by  government  grant — The 
Manila   Prize   Cases,   188   U.   S.   254,   258, 
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2.  When  the  Capture  Is  Ii^legal. — In  the  case  of  an  illegal  capture,  the 
property  is  not  changed.^*^  The  legality  of  a  capture  is  open  for  question  and  ex- 
amination until  a  competent  jurisdiction  has  decided  the  question,  and  a  decree 
passes  for  condemnation  as  prize.  But  the  possession  and  occupation  of  the 
property,  in  such  case,  is  evidence  of  title,  which  is  conclusive  upon  all  mankind, 
except  the  rightful  owner .^^ 

3.  When  Title  to  Property  Changes. — The  property  of  the  owner  of  a 
ship  or  cargo  is  not  divested  by  capture,  but  by  condemnation  in  a  prize  courL'^ 
But  such  condemnation  will  relate  back  to  the  date  of  the  capture.^®  Until  there 
is  a  sentence  of  condemnation  or  restitution,  the  capture  is  held  by  the  govern- 
ment in  trust  for  those  who,  by  the  decree  of  the  court,  may  have  the  ultimate 
right  to  it.88 

4.  Liens. — It  is  a  general  rule  that  capture  as  prize  of  war,  jure  belli,  over- 
rides previous  liens.*^  Hence,  the  prize  courts  have  refused  to  recognize  the 
lien    of   bottomry    bonds,* ^  of    mortgages,*^  for    supplies,*^  for    materials    fur- 


47  L.  Ed.  463;  The  Siren,  13  Wall.  389, 
20  L.  Ed.  505. 

"The  rights  of  individuals,  where  such 
rights  exist,  are  the  results  of  local  law 
or  regulations."  The  Florida,  101  U.  S. 
37,  42,  25  L.  Ed.  898.  See,  also.  The 
Manila  Prize  Cases,  188  U.  S.  254,  258, 
47  L.  Ed.  463. 

35.  Property  not  changed  by  illegal 
capture. — Mauran  v.  Insurance  Co.,  6  Wall. 
1,  11,  18  L.  Ed.  836. 

30.  E£Fect  of  possession  and  occupation 
of  property  captured. — ^The  Resolution,  2 
Dall.  1,  1  L.  Ed.  263. 

37.  Condemnation,  not  capture,  divests 
property  of  owner. — Jecker  v.  Mont- 
gomery, 13  How.  498,  14  L.  Ed.  240; 
Jecker  v.  Montgomery,  18  How.  110,  112, 
15  L.  Ed.  311;  The  Nassau,  4  Wall.  634, 
641,  18  L.  Ed.  413;  Oakes  v.  United  States, 
174  U.  S.  778,  786,  43  L-  Ed.  1169;  Lamar 
V,  Browne,  92  U.  S.  187,  195,  23  L.  Ed. 
650.  But  see  The  Adventure,  8  Cranch 
221,  226,  3  L.  Ed.  542. 

"Until  condemnation,  captors  acquire 
no  absolute  right  of  property  in  a  prize." 
The  Manila  Prize  Cases,  188  U.  S.  254, 
278,  47  L.  Ed.  463.  See,  also,  Oakes  v. 
United  States,  174  U.  S.  778,  786,  43  L. 
Ed.  1169. 

By  the  seizure  of  a  vessel  as  prize  the 
title  to  her  does  not  change  nor  the  title 
to  the  proceeds  of  her  sale,  pendente  lite. 
That  awaits  adjudication.  Coudert  v. 
United  States,  175  U.  S.  178,  183,  44  L. 
Ed.  122. 

"Property  captured  at  sea  can  never  be 
converted  by  the  captor  until  it  has  been 
brought  to  legal  adjudication."  Lamar  z/. 
Browne,  92  U.  S.  187,  195,  23  L.  Ed.  650. 

38.  Condemnation  relates  back  to  cap- 
ture.— ^Jecker  v,  Montgomery,  18  How.  110, 
112,  15  L.  Ed.  311;  Jecker  v.  Montgomery, 
13  How.  498,  14  L.  Ed.  240;  The  Manila 
Prize  Cases,  188  U.  S.  254,  263,  47  L. 
Ed.  463. 

Therefore,  where  vessels  which  were 
sunk  are  afterwards  raised  and  saved,  the 
fact  that  hostilities  had  ceased  before 
they    were    raised    is    immaterial.      The 


Manila  Prize  Cases,  188  U.  S.  254,  263, 
47  L.  Ed.  463. 

Anything  done  by  the  owner  of  property 
captured,  after  the  commencement  of  the 
voyage  upon  which  the  capture  was  made, 
designed  to  incumber  the  property  or  to 
change  its  ownership,  is  a  nullity.  The 
Sally  Magee,  3  Wall.  451,  452,  18  Lr.  Ed. 
197.    See  post,  "Liens,"  IV,  Q,  4. 

88.  Until  sentence  government  holds 
property  in  trust. — The  Nassau,  4  Wall 
634,  641,  18  L.  Ed.  413. 

40.  Capture  overrides  previous  liens^ — 
The  Carlos  F.  Roses,  177  U.  S.  655,  669, 
44  L.  Ed.  929;  The  Battle,  6  Wall  498, 
18  L.  Ed.  933.  See,  also.  The  Siren,  7 
Wall.  152,  162,  19  L.  Ed.  129. 

The  right  of  capture  acts  on  the 
proprietary  interest  of  the  thing  captured 
at  the  time  of  the  capture  and  is  not 
affected  by  the  secret  liens  or  private 
engagements  of  the  parties.  Th^  Carlos 
F.  Roses,  177  U.  S.  655,  666,  44  L.  Ed.  929; 
The  Frances,  8  Cranch  418,  419,  3  L. 
Ed.  609;  The  Mary  and  Susan,  1  Wheat 
25,  4  L.  Ed.  27. 

Neither  the  act  of  July  13,  1861»  nor 
that  of  March  3,  1863,  had  reference  to 
cases  of  condemnation  as  prize  jure  belli, 
and,  therefore,  in  such  condemnation  pro- 
ceedings they  did  not  protect  a  lien  or 
mortgage  on  enemy's  property  held  by 
a  loyal  citizen.  The  Hampton,  5  Wall 
372,  375,  18  L.  Ed.  659. 

41.  Bottomry  bonds. — The  Carlos  F. 
Roses,  177  U.  S.  655,  666,  44  L.  Ed.  929; 
The  Mary,  9  Cranch  126,  3  L.  Ed.  678. 

42.  Mortgages. — The  Carios  F.  Roses, 
177  U.  S.  655,  666,  44  L.  Ed.  929;  The 
Hampton,  5  Wall.  372,  18  L.  Ed.  659. 

In  proceedings  in  prize,  and  under 
principles  of  international  law,  mortgages 
on  vessels  captured  jure  belli,  are  to  be 
treated  only  as  liens,  subject  to  being 
overridden  by  the  capture,  not  as  jura 
in  re,  capable  of  an  enforcement  superior 
to  the  claims  of  the  captors.  The  Hamp- 
ton, 5  Wall.  372,  18  L.  Ed.  659. 

43.  Lien  for  supplies. — ^The  Carlos  F. 
Roses,  177  U.  S.  655,  666,  44  L.  Ed.  929; 
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nish^d,^*  for  work  and  labor,^^  of  bills  of  lading*®  of  factors*'^  and  of  con- 
signees for  advances  made  by  them  to  the  consignors.*®  But  in  peculiar  cases, 
where  the  lien  is  imposed  by  a  general  law  of  the  mercantile  world,  independ- 
ent of  any  contract  between  the  parties  it  will  receive  recognition  in  a  prize  court.*® 

5.  Damages  for  Tort  Committed  by  Prize  Ship  after  Capture. — Where 
a  prize  ship,  after  capture,  and  while  in  charge  of  a  prize  master  and  crew, 
commits  a  maritime  tort,  the  persons  injured  upon  intervening  in  the  prize  pro- 
ceedings instituted  by  the  government  are  entitled  to  have  their  damages  assessed 
and  paid  out- of  the  proceeds  of  the  ship  before  distribution  to  the  captors.*^ 

6.  Rights  of  Captors  to  Prize  Money  or  Bounty — a.  In  General, — As  has 
previously  been  stated,  rights  of  individuals  in  the  property  captured  can  result 
only  from  a  grant  by  the  government.^!  In  this  country  the  right  of  a  citizen, 
or  of  an  officer  in  the  navy,  to  demand  condemnation  of  a  vessel  or  property  as 
prize  for  his  benefit  must  be  derived  from  acts  of  congress,^^  j^^j  the  capture 
must  meet  the  conditions  imposed  by  such  acts.*^  The  scope  of  the  statutes  is 
not  to  be  enlarged  in  a  captor's  favor  by  construction.^*  But  in  matters  of  de- 
tail, where  there  is  no  controversy  in  respect  of  the  existence  of  the  grant,  a 
more  liberal  construction  may  be  applied  in  carrying  the  intention  of  congress 
into  effect.*^*^ 

b.  Captures  by  Noncommissioned  Vessels, — If  a  seizure  by  a  noncommis- 
sioned cruiser  for  the  benefit  of  the  goyernment*^®  is  adopted  by  the  government, 
the  property,  when  condemned,  becomes  a  droit  of  the  government, '"^  and  the 


The  Battle,  6  Wall.  498,  18  L.   Ed.  933. 

44.  Lien  for  materials.— The  Battle,  6 
Wall.  498,  18  L.  Ed.  933. 

45.  Lien  for  work  and  labor. — The 
Battle,  6  Wall.  498,  18  L.  Ed.  933. 

46.  Lien  of  bills  of  lading. — The  Carlos 
F.  Roses,  177  U.  S.  655,  666,  44  L.  Ed.  929. 

47.  Factors'  liens.— The  Carlos  F.  Roses, 
177  U.  S.  655,  666,  44  L.  Ed.  929;  The 
Frances,  8  Cranch  418,  419,  3  L.  Ed.  609. 

4S.  Lien  of  consignees  for  advances. — 
The  Carlos  F.  Roses,  177  U.  S.  655,  666, 
44  L.  Ed.  929;  The  Frances,  8  Cranch  418, 
419,  3  L.  Ed.  609. 

49.  Liens  imposed  by  general  law  of 
mercantile  world  recognized. — The  Carlos 
F.  Roses.  177  U.  S.  655,  666,  44  L.  Ed.  929; 
The  Frances,  8  Cranch  418,  419,  3  L. 
Ed.  609. 

"Such  is  the  case  of  freight  upon 
enemies'  goods  seized  in  the  vessel  of  a 
friend,  which  is  always  decreed  to  the 
owner  of  the  vessel."  The  Carlos  F. 
Roses,  177  U.  S.  655,  666,  44  L.  Ed.  929; 
The  Frances,  8  Cranch  418,  419,  3  L. 
Ed.  609.  See  the  title  SHIPS  AND 
SHIPPING. 

60.  Damages  for  tort  conmiitted  by 
prize  ship  after  capture. — The  Siren,  7 
Wall.  152,  19  L.  Ed.  129. 

A  prize  ship,  in  charge  of  a  prize  master 
and  crew,  on  her  way  from  the  place  of 
capture  to  the  port  of  adjudication,  com- 
mitted a  maritime  tort  by  running  into 
and  sinking  another  vessel.  Upon  the 
libel  of  the  government,  the  ship  was 
condemned  as  lawful  prize,  and  sold,  and 
the  proceeds  paid  into  the  registry.  The 
owners  of  the  sunken  vessel,  and  the 
owners  of  her  cargo,  thereupon  intervened 
by  petition,  asserting  a  claim  upon  the 
proceeds   for   the    damages    sustained   by 


the  collision.  It  was  held  that  they  were 
entitled  to  have  their  damages  assessed 
and  paid  out  of  the  proceeds  before  dis- 
tribution to  the  captors.  The  Siren,  7 
Wall.  152,  19  L.  Ed.  129. 

61.  See  ante,  "In  General,"  IV,  Q,  1. 

62.  Right  to  demand  condemnation  as 
prize  derived  from  acts  of  congress. — The 
Manila  Prize  Cases,  188  U.  S.  254,  258, 
47  L.  Ed.  463;  The  Dos  Hermanos,  10 
Wheat.  306,  6  L.  Ed.  328. 

"Captures  are  made  as  prize  for  the 
benefit  of  captors  when  they  come  within 
the  scope  of  our  prize  statutes,  and  not 
otherwise."  The  Manila  Prize  Cases, 
188  U.  S.  254,  27^,  47  L.  Ed.  463. 

The  right  of  vessels  of  the  navy  of  the 
United  States  to  prize  money  comes  only 
in  virtue  of  grant  or  permission  from  the 
United  States,  and  if  no  act  of  congress 
sanctions  a  claim  to  it,  it  does  not  exist 
The  Siren,  13  Wall.  389,  20  L.  Ed.  505. 

68.  Capture  must  meet  conditions  im^ 
posed  by  statute. — The  Manila  Prize 
Cases,  188  U.   S.  254,  259,  47  L.   Ed.  463. 

64.  Construction  of  prize  laws. — The 
Manila  Prize  Cases,  188  U.  S.  254,  258, 
47  L.  Ed.  463. 

65.  The  Manila  Prize  Cases,  188  U.  S. 
254,  258,  47  L.  Ed.  4^3. 

66.  Captures  by  noncommissioned  cap- 
tors made  for  government. — It  is  the 
settled  law  of  the  United  States,  that  all 
captures  made  by  noncommissioned  cap- 
tors, are  made  for  the  government.  The 
Dos  Hermanos,  10  Wheat.  306,  310,  6  L. 
Ed.  328. 

67.  Property  in  vessels  captured  by 
noncommissioned  cruisers. — Carrington  v. 
Merchants'  Ins.  Co.,  8  Pet.  495,  522,  8 
L.  Ed.  1021;  The  Amiable  Isabella,  6 
Wheat.    1,   66,    5    L.    Ed.    191;    The    Dos 
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only  claim  which  the  captors  can  sustain  is  one  in  the  nature  of  salvage  for 
bringing  in  and  preserving  the  property .^^ 

c.  Captures  by  Privateers, — Articles  of  agreement  generally  direct  the  distri- 
bution of  prize  money  in  the  case  of  a  capture  by  a  privateer.*^®  But  if  no  ar- 
ticles are  executed,  the  admiralty  court  will  make  distribution  in  proportion  to 
the  number,  interest  and  merits  of  the  captors.«<^  A  commission  obtained  by 
fraudulent  misrepresentations  will  not  vest  the  interests  of  prize.^^ 

Vessel  Taken  by  Force  by  One  Privateer  from  Another. — Where  an 
enemy's  vessel  is  captured  by  a  privateer  which  is  subsequently  dispossessed  by 
the  force  or  terror  of  another  privateer,  the  prize  will  be  adjudged  to  the  first 
captor,  with  costs  and  damages.®^ 

d.  Period  in  Relation  to  Which  Distribution  Is  Made. — In  the  absence  of  a 
provision  to  the  contrary  prize  money  is  to  be  awarded  and  distributed  accord- 
ing to  the  laws  in  force  and  the  facts  existing  at  the  time  of  the  capture.®^ 

e.  Ezndence  to  Establish  Right  to  Share  in  Prise  Money, — The  keeping  of 
books  and  entries  therein  by  the  proper  officers  of  the  names  of  the  persons  serv- 
ing on  board,  is  not  a  condition  to  the  right  of  any  vessel  to  share  in  prize 
money.  The  doing  duty  on  board  is  sufficient  prima  facie  evidence,  at  least, 
that  the  person  performing  it  belonged  to  the  ship  and  is  entitled  to  share  in  the 
prize  money.^* 

f.  Forfeiture  of  Rights  of  Prize. — If  captors  are  guilty  of  gross  misconduct, 
or  laches,  in  violation  of  their  duty,  courts  of  prize  will  visit  upon  them  the 
penalty  of  a  forfeiture  of  the  rights  of  prize,  especially  where  the  government 
chooses  to  interpose  a  claim  to  assert  such  forfeiture.®*  But  irregularities, 
which  arise  from  mere  mistake  or  negligence,  if  they  work  no  irreparable  mis- 
chief, and  are  consistent  with  good  faith,  do  not  ordinarily  work  such  penal  con- 
sequences.®®  To  prevent  captors  recovering  prize  money  on  the  ground  that 
the  capture  was  collusive,  it  must  affirmatively  appear  that  there  was  collusion.^^ 

g.  Prize  Money  and  Bounty  Abolished  in  United  Staics — Interpretation  of 
Parmer  Laws. — By  the  act  of  March  3,  1899,  ch.  413,  all  provisions  of  law  au- 
thorizing the  distribution  among  captors  of  the  whole  or  any  portion  of  the 
proceeds  of  vessels,  or  any  property  thereafter  captured,  condemned  as  prize,  or 
providing  for  the  payment  of  bounty  for  the  sinking  or  destruction  of  vessels  of 
the  enemy  thereafter  occurring  in  time  of  war,  were  repealed.     Many  of  the 

Hermanos,  2  Wheat.  76,  99,  4  L.  Ed.  189.  mainder  of  the  crew,  after  their  discharge. 

The  precisions  in  the  prize  acts,  as  to  The  Gloucester,  2  Dall.  36,  1  L.  Ed.  278. 

the    distribution    of    prize    proceeds,    are  61.    Commission  obtained  by  fraudulent 

confined    to    public    and    private    armed  misrepresentations  will  not  vest  interests 

vessels,    cruising    under    a    regular    com-  of  prue. — The  Experiment,  8  Wheat.  261, 

mission.     The  Dos  Hermanos,  10  Wheat.  5  L.  Ed.  612. 

306,    310,    6    L.    Ed.    328.      See    the    title  A  coUusive  capture,  made  under  a  com- 

SALVAGE.  mission,  is  not,  per  se,  evidence  that  the 

58.   Only  claim  of  captors  one  in  nature  commission     was    fraudulently    obtained. 

of     salvage. — The     Dos     Hermanos,     10  The    Experiment,    8    Wheat.    261,    5    L. 

Wheat.   306.   310,  6   L.   Ed.   328.     See   the  Ed.  612. 

title  SALVAGE.  62.     Vessel    taken    by    force    by    one 

69.    Distribution  generally   directed  by  privateer    from    another — The    Mary,    2 

articles    of    agreement. — The    Gloucester,  Wheat.  123,  4  L.  Ed.  200. 

2  Dall.  36,  37,  1  L.  Ed.  278.  63.  Period  in  relation  to  which  distribu- 

60.     Distribution   where   no   articles   of  tion  is  made. — United   States   7^   Steever, 

agreement   executed.— The    Gloucester,    2  113  U.  S.  747,  753,  28  L.  Ed.  1133. 

Dall.  36,  1  L.  Ed.  278.  64.  Evidence  sufficient  to  establish  right 

Members  of  crew  discharged  and  put  to  share  in  prize  money. — United  States  v, 

on     shore. — Persons      who      signed      the  Steever,  113  U.  S.  747,  753,  28  L.  Ed.  1133. 

articles  with  a  privateer  and  were  subse-  65.    Forfeiture  of  rights  of  prize. — The 

quently  without   fault   on   their   part,   dis-  Anne,  3  Wheat.  435,  448,  4   L.  Ed.  428. 

charged,  and  put  on  shore  by  the  captain,  66.    The  Anne,  3  Wheat.  435,  448,  4  L. 

were  held  entitled  to  participate  as  captors  Ed.  428. 

in  the  prizes  taken,  although  fresh  articles  67.    The    Bothnea,   2   Wheat.    169.    176, 

were   signed  by  the  captain  and   the   re-  4  L.  Ed.  211. 
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provisions  of  the  laws  thus  repealed  have  been  interpreted  by  the  supreme 
court.*® 

7.  Compensation  of  Agent  Appointed  to  Represent  Captors'  Interest 
IN  Prize  Money. — The  prize  court  has  no  power  to  award  payment  from  prize 
money  of  the  compensation  which  the  captors  have  agreed  to  pay  an  agent  ap- 
pointed by  them  to  represent  their  interest  in  prize  money.  The  agent  should 
apply  to  the  proper  officers  of  the  government  intrusted  with  the  distribution 
of  the  money.®^ 

8.  Appropriation  of  Captured  Vessels  and  Property  to  Use  of  Govern- 
ment.— By  §§  4624  and  4625  of  the  Revised  Statutes  captured  vessels  and 
property  may  be  appropriated  to  the  use  of  the  United  States,  and  the  money 
value  stand  in  place  of  the  prize.'^^ 

9.  Captured  Vessel  Abandoned  and  Taken  Possession  of  by  Neutral. — 
The  rights  vested  in  a  belligerent,  by  capture,  cannot  be  destroyed,  by  a  neutral 
taking  possession  of  the  captured  vessel,  after  being  abandoned  at  sea  by  the 
captors.^  1 

10.  Captured  Property  Given  to  Neutral  and  Carried  to  His  Country 
FOR  Adjudication. — Where  a  vessel  and  cargo  belonging  to  a  subject  of  one 
belligerent  is  captured  by  the  other  belligerent  and  given  to  a  neutral  who  car- 
ries it  to  his  own  country  for  adjudication,  the  right  of  the  original  owner  re- 
vives, subject  to  salvage;  and  if  before  final  adjudication  war  breaks  out  be- 
tween the  country  of  such  original  owner  and  that  of  the  neutral,  the  property 
will  be  held  subject  to  the  owner's  claim  at  the  termination  of  the  war,  if  not 
previously  confiscated.''^  ^ 

11.  What  Person  Setting  Up  Title  under  a  Condemnation  Must  Show. 
— Whoever  sets  up  a  title  under  a  condemnation,  is  bound  to  show  that  the 
court  had  jurisdiction  of  the  cause,  and  that  the  sentence  has  been  rightly  pro- 
nounced, upon  the  application  of  parties  competent  to  ask  it.  For  this  purpose, 
it  is  necessary  to  show  who  are  the  captors,  and  how  the  court  acquired  author- 
ity to  decide  the  cause.'^^  And  in  all  cases,  the  courts  require  the  production  of 
the  libel,  or  other  equivalent  document,  to  verify  the  nature  of  the  case,  and  as- 
certain the  foundation  of  the  claim  of  forfeiture  as  prize,  or  require  its  non- 
production  to  be  accounted  for.*^*  Whoever  claims,  as  a  purchaser,  under  a 
condemnation,  must  show  that  he  is  a  bona  fide  purchaser,  for  a  valuable  con- 

■ 

68.    Interpretation  of   former  laws  re-  and  property  to  use  of  government. — ^The 

lating  to  prize  money  and  bounty. — The  Manila   Prize   Cases,   188  U.   S.   254,   260, 

Mangrove    Prize    Money,    188    U.    S.    720,  47  L.  Ed.  463. 

47  L.  Ed.  664;  The  Infanta  Maria  Teresa,  71.  Captor's  right  not  destroyed  by  neu- 
188  U.  S.  283,  47  L.  Ed.  477;  The  Manila  tral  taking  possession  after  abandon- 
Prize  Cases,  188  U.  S.  254,  47  L.  Ed.  463;  ment— The  Mary  Ford,  3  Dall.  188,  1  L. 
Dewey  v.   United   States,   178   U.   S.   510,  £   i63 

521,    44    L.    Ed.    1170;    United    States    z;.  \^    Captured  property  given  to  neutral 

Steever,   113   U.   S.   747,  28  L.   Ed    1133;  3^^  ^^^  ^^  his  countFy  for  adjudica- 

^^'^''''Z'a^'^'^^^^I^^^^'  ^^^  Vi  V?/'  ?«J'  tion.-The  Adventure,  8  Cranch  221.  3  L. 

IS  t    Ed.  ^'oi;  "rL^^^o-n-^L^SiaS  ^^r^^^  ^^^  ^''^^  ^.^^^^^f /  ™ 

3  Wall.  425,  431,  18  L.  Ed.  253;  The  Sally.  73.   What  person  settmg  up  tiUe  un<kr 

8  Cranch  382.  3  L.  Ed.  597;  The  Nuestra,  *  condemnation  must  show.— La  Nereyda, 

Senora  De  Regla,  108  U.  S.  92,  101,  27  L.  ^  Wheat.  108,  168,  5  L.  Ed.  574. 

Ed.  662.  Where  the  capture  is  made  by  captors 

Act  of  August  8,  1882,  c.  480,  referring  acting  under  the  commission  of  a  foreign 

the  claims  of  the  captors  of  the  Albemarle  country,  and  the  property  condemned  by 

to  the  court  of  claims  construed.     United  a  court   of  that  country,   it  is  peculiarly 

States  V.  Steever,  113  U.  S.  747,  755,  28  L.  proper    to    show    the    jurisdiction    of    the 

Ed.  1133.  court,  by  an   exemplification  of  the  pro- 

68.   Compensation  of  agent  appointed  to  ceedings  anterior  to  the  sentence  of  con- 
represent  captors'  interest  in  prize  money.  demnation.     La   Nereyda,   8   \Yheat.   108, 
—The  Iron-Clad  Atlanta.  3  Wall.  425,  434,  169,  5  L.  Ed.  574. 
18  L.  Ed.  253.  74.   La  Nereyda,  8  Wheat.  108,  169,  5  L. 

70.    Appropriation   of   captured  vessels  Ed.  574. 

9  U  S  Enc— 49 
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siderationJ*^ 

B.  Deposit  of  Prize  Money. — ^The  place  of  deposit  of  prize  money  prior 
to  distribution  is  regulated  by  statuteJ^ 

S.  Restoration — 1.  By  ths  Government. — When  in  the  judgment  of  the 
government  the  public  interest  demands  it,  prizes  may  be  restored,  and  the  courts 
cannot  proceed  to  condemnation."^*^  In  respect  to  what  is  so  restored,  the  govern- 
ment is  absolved  from  liability  to  the  captors.'^® 

2.  By  the  Courts — a.  When  Restoration  Will  Be  Decreed— (1)  In  General. 
— Where  a  capture  was  unlawful,  or  where  the  circumstances  do  not  warrant 
condemnation,  the  vessel  or  property  captured,'^®  or  their  proceeds  in  case  they 
have  been  sold,®®  will  be  restored  to  the  owners;  to  a  libel  for  restitution,  probH 
able  cause  for  seizure  is  no  defense.®^ 

(2)  By  United  States  Courts  for  Violation  of  Our  Neutrality, — ^Where  in  a 
war  in  which  the  United  States  occupies  the  position  of  a  neutral,  a  vessel  of  one 
of  the  belligerents  which  has  violated  our  neutrality  captures  and  brings  into  our 
ports  vessels  or  cargoes  of  the  other  belligerent,  our  courts  will  decree  their 
restoration  to  their  original  owners.  Such  restoration  may  be  decreed  either 
under  international  law,®*  q^  under  the  acts  of  congress  relating  to  the  subject.®* 
The  violations  of  neutrality  for  which  restoration  is  most  frequently  decreed  are 
an  augmentation  of  force  or  an  illegal  outfit  or  equipment  in  this  country,  es- 


75.  La  Nereyda,  8  Wheat.  108,  5  L. 
Ed.  574. 

Evidence  held  insufficient  to  prove  a 
bona  fide  sale  after  condemnation  by  a 
prize  court  of  a  foreign  nation.  La 
Nereyda,  8  Wheat.  108,  173,  5  L.  Ed.  574. 

76.  Under  the  act  of  March.  8,  1848,  all 
prize  money  arising  from  captures  by 
vessels  of  the  navy  of  the  United  States, 
whether  received  by  marshals  for  the  sale 
of  prizes,  or  in  the  hands  of  prize  agents, 
should  be  deposited  in  the  treasury  of  the 
United  States.  Jecker  v.  Montgomery,  18 
How.  110,  125,  15  L.  Ed.  311. 

77.  Restoration  by  the  government. — 
The  Manila  Prize  Cases,  188  U.  S.  254,  278, 
47  L.  Ed.  463. 

Section  8  of  the  act  of  July  18,  1881, 
authorizing  the  secretary  of  the  treasury 
in  certain  cases  to  remit  the  forfeiture  of 
vessels  and  cargoes,  had  no  reference  to 
cases  of  maritime  prize,  and  therefore  a 
remission  by  the  secretary  did  not  entitle 
the  claimant  in  such  a  case  to  restoration 
of  the  vessel  and  cargo.  The  Gray  Jacket, 
6  Wall.  342,  368,  18  L.  Ed.  646. 

78.  Government  absolved  from  liability 
to  captors. — The  Manila  Prize  Cases,  188 
U.  S.  254,  278,  47  L-  Ed.  463. 

79.  Restoration  of  vessel  or  property 
captured.— The  Volant,  5  Wall.  179,  180, 
18  L.  Ed.  626;  The  Dashing  Wave,  5 
Wall.  170,  18  L.  Ed.  622;  The  Science, 
5  Wall.  178,  179,  18  L.  Ed.  625;  Talbot  v. 
Tansen,  3  Dall.  133,  1  L.  Ed.  540:  The 
Thompson,  3  Wall.  155,  162,  18  L.  Ed.  55; 
The  Venus,  5  Wheat.  127,  131,  5  L.  Ed.  50. 

Restitution  directed. — Several  witnesses 
stated  facts  which  tended  to  prove  that 
a  vessel  was  in  the  employment  of  an 
enemy  government,  and  that  part,  at  least, 
of  her  cargo  was  in  fact  enemy  property, 
while  the  statements  of  others  made  it 
probable    that    the    vessel    was    in    truth 


what  she  professed  to  be,  a  merchant 
steamer,  belonging  to  neutrals,  and  noth- 
ing more;  that  her  outward  cargo  was 
consigned  in  good  faith  by  neutral  owners 
for  lawful  sale;  and  that  the  return  cargo 
was  purchased  by  neutrals,  and  on  neutral 
account,  with  the  proceeds  of  the  cargo 
or  other  money.  The  court  directed 
restitution.  The  Sir  William  Peel,  5  Wall. 
517,  18  L.  Ed.  696. 

80.  Restoration  of  proceeds  after  sale. — 
The  Paquete^Habana,  175  U.  S.  677,  44 
L.  Ed.  320. 

81.  Probable  cause  for  seizure  no  de- 
fense to  libel  for  restitution. — ^Jecker  v. 
Montgomery,  18  How.  llO,  112,  15  L.  Ed. 
311;  Jecker  v.  Montgomery,  13  How.  498, 
14  L.  Ed.  240. 

88.  Restoration  under  international  Iaw» 
for  violation  of  neutrality. — In  the  absence 
of  any  act  of  congress  on  the  subject,  the 
courts  of  the  United  States,  would  have 
authority,  under  the  general  law  of 
nations,  to  decree  restitution  of  property 
captured  in  violation  of  their  neutrality 
under  a  commission  issued  within  the 
United  States,  or  under  an  armament,  or 
augmentation  of  the  armament  or  crew, 
of  the  capturing  vessel,  within  the  same. 
The  Estrella,  4  Wheat.  298,  4  L.  Ed.  574. 

88.  Restoration  under  acts  of  congress 
relating  to  violation  of  neutrality. — 
Though  a  vessel  be  commissioned  by  a 
foreign  belligerent,  if  it  violates  the  acts 
of  congress  enacted  for  the  preservation 
t)f  our  neutrality,  vessels  and  cargoes 
captured  by  it,  and  belonging  to  subjects 
of  the  other  belligerent  nation,  will,  if 
brought  within  the  territory  of  the  United 
States,  be  restored  to  their  original 
owners.  The  Monte  Allegre,  7  Wheat. 
520,  5  L.  Ed.  513;  La  Amistad  de  Rues, 
5  Wheat.  385,  5  L.  Ed.  115. 

Vessels  restored  on  this  ground. — ^The 
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pecially  where  the  vessel  is  owned  in,  or  commanded  by  a  citizen,  of  this 
country.®*  Where  to  legalize  a  capture  made  by  a  vessel  owned,  armed  and 
equipped  in  the  United  States,  a  transfer  in  a  port  of  a  belligerent  state,  under 
whose  flag  and  commission  she  made  the  capture,  is  set  up,  the  bona  fides  of  the 
sale  must  be  proved  by  the  usual  documentary  evidence  in  a  satisfactory  man- 
ner.®*^  An  augmentation  of  force,  or  illegal  outfit,  does  not  affect  any  capture 
made  after  the  original  cruise,  for  which  such  augmentation  or  outfit  was  made, 
is  terminated.®^  But  as  to  captures  made  during  the  same  cruise,  the  uniform 
doctrine  of  the  supreme  court  has  been,  that  they  are  infected  with  the  character 
of  torts,  and  that  the  original  owner  is  entitled  to  restitution,  when  the  property 
is  brought  into  our  jurisdiction.®*^  The  exemption  of  foreign  public  ships,  com- 
ing into  our  waters,  under  an  express  or  implied  license  from  the  local  juris- 
diction, does  not  extend  to  their  prize  ships  or  goods,  captured  in  violation  of  our 
neutrality.®®  Our  counts  will  restore  to  the  former  owners  property  captured  in 
violation  of  our  neutrality  where  it  is  claimed  by  the  original  wrongdoer,  though 
it  may  have  come  back  to  his  possession,  after  a  regular  condemnation  as  prize.®* 

Burden  of  Proof. — Where  the  original  owner  seeks  for  restitution  in  our 
courts,  upon  the  ground  of  a  violation  of  our  neutrality  by  the  captors,  the  onus 
probandi  rests  upon  him,  and  if  there  be  reasonable  doubt  respecting  the  facts, 
the  court  will  decline  to  exercise  its  jurisdiction.®^ 

(3)  Under  Treaty  between  a  Neutral  and  a  Belligerent. — Restoration  is  some- 
times decreed  in  the  courts  of  a  neutral  nation  under  a  treaty  made  by  such 
neutral  with  one  of  the  belligerents.®^ 


Monte  AUegre,  7  Wheat.  520,  5  L.  Ed.  513; 
The  Arrogante  Barcelones,  7  Wheat.  496, 
518,  5  L.  Ed.  507;  The  Santa  Maria,  7 
Wheat.  490,  494,  5  L.  Ed.  505;  The  Gran 
Para,  7  Wheat.  471,  486,  5  L.  Ed.  501. 

84.  Augmentation  of  force  or  illegal 
outfit  or  equipment  in  United  States. — 
Talbot  V.  Jans,en,  3  Dall.  133,  1  L.  Ed.  540; 
The  Fanny,  9  Wheat.  658,  669,  6  L.  Ed. 
184;  La  Conception,  6  Wheat.  235,  5  L. 
Ed.  249. 

Facts  not  constituting  breach  of  neu- 
trality.— The  mere  replacement  of  her 
guns  in  a  neutral  port  is  not  an  aug- 
mentation of  the  force  of  a  privateer,  con- 
stituting a  breach  of  neutrality.  The 
Phoebe  Anne,  3  Dall.  319,  1  L.  Ed.  618; 
Den  Onzekeren,  3  Dall.  285,  296,  1  L. 
Ed.  605. 

The  sale  of  a  vessel  fitted  for  a  priva- 
teer, to  the  subject  of  one  of  two  bellig- 
erent powers,  which  the  purchaser  subse- 
quently equips  and  furnishes  in  a  port  of 
his  own  country,  is  not  a  breach  of  our 
neutrality.  The  Alfred,  3  Dall.  307,  l  L. 
Ed.  614. 

Under  our  treaty  with  France  in  force 
in  1796,  a  federal  privateer  had  a  right  to 
make  repairs  in  our  ports,  and  her  doing 
so  did  not  invalidate  a  capture  of  a  British 
vessel  subsequently  made  by  her.  The 
Phoebe  Anne,  3   Dall.   319,   1  L.   Ed.   618. 

85.  Transfer  of  vessel  in  port  of  bel- 
ligerent state. — La  Conception,  6  Wheat. 
235,  5  L.   Ed.   249. 

86.  Capture  made  after  original  cruise 
is  terminated. — The  Santissima  Trini- 
dad, 7  Wheat.  283,  5  L.  Ed.  454. 

The  supreme  court  has  never  decided 
that  the  offense  adheres  to  the  vessel, 
whatever  changes  may  have  taken  place. 


and  cannot  be  deposited,  at  the  termina- 
tion of  the  cruise,  in  preparing  for  which 
it  was  committed;  but  if  this  termination 
be  merely  colorable,  and  the  vessel  was 
originally  equipped  with  the  intention  of 
being  employed  on  the  cruise,  during 
which  the  capture  was  made,  the  delictum 
is  not  purged.  The  Gran  Para,  7  Wheat 
471,  5  L.  Ed.  501. 

87.  Captures  made  on  cruise  in  prepa- 
ration for  which  breach  of  neutrality  oc- 
cured. — The  Santissima  Trinidad,  7  Wheat. 
283,  5  L.  Ed.  454;  The  Estrella,  -4  Wheat. 
298,  4  L.   Ed.  574. 

88.  Effect  of  exemption  of  foreign  pub- 
lic ships  coming  into  our  waters  under 
license. — The  Santissima  Trinidad,  7 
Wheat.  283,  5  L.  Ed.  454. 

88.  Property  coming  back  into  posses* 
sion  of  original  wrongdoer  after  condem- 
nation.— The  Arrogante  Barcelones,  7 
Wheat.  496,  5  L.  Ed.  507. 

90.  Burden  of  proof. — La  Amistad  de 
Rues,  5  Wheat.  385,  5  L.  Ed.  115. 

Where  restitution  of  captured  property 
is  claimed,  upon  the  ground  that  the  force 
of  the  cruiser  making  the  capture  has  been 
augmented  within  the  United  States,  by 
enlisting  men,  the  burden  of  proving  such 
enlistment  is  thrown  upon  the  claimant. 
The  Estrella,  4  Wheat.  298,  4  L.  Ed.  574. 

But  that  fact  being  proved  by  him,  the 
burden  shifts  to  the  captors  to  show  that 
the  persons  enlisted  were  subjects  of  the 
belligerent  state  or  belonged  to  its  serv- 
ice, and  were  then  transiently  within  the 
United  States.  The  Santissima  Trinidad, 
7  Wheat.  283,  5  L.  Ed.  454;  The  Estrella, 
4  Wheat.  298,  4  L.  Ed.  574. 

91.  The  6th  article  of  the  Spanish  trea^ 
of  1795,  applied  exclusively  to  the  protec- 
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3.  Liability  of  Prize  Agents  Who  Have  Paid  Proceeds  of  Prize  to  Cap- 
tors, WITHOUT  Order. — Prize  agents  who  receive  the  proceeds  of  sales  of  prize, 
and  pay  them  over  to  the  captors,  without  an  order  of  court,  are  responsible  to 
the  owners,  in  case  restitution  be  decreed,  to  the  extent  of  the  sums  actually  re- 
ceived by  them.®2 

4.  To  Whom  Restoration  Is  Decreed. — "When  no  other  person  interposes 
a  claim,  restitution  of  ship  or  goods  is  ordinarily  decreed  to  the  master  as  repre- 
senting the  interests  of  all  concerned,  or  to  the  person  who  by  the  ship's  papers 
or  by  the  master's  oath  appears  to  be  the  owner. "®3 

5.  Rights  of  Bona  Fide  Purchaser  from  Captor  Who  Pays  Freight. — 
Where  freight  upon  goods  illegally  captured  was  paid  by  one  who  purchased 
them,  bona  fide,  without  notice,  from  the  captor,  such  purchaser  is  entitled  to  be 
reimbursed  therefor  out  of  the  goods  captured.^* 

T.  Liability  for  Unlawful  Capture  or  for  Destruction  of  or  Injury  to 
Property  Captured — 1.  Statement  of  Rule  of  Liability. — Where  a  cap- 
ture is  made  without  probable  cause  therefor ,®3  or  property  captured  is  injured 
or  destroyed,®^  and  upon  adjudication  in  a  prize  court  the  capture  is  adjudged 
unlawful  and  the  property  ordered  to  be  restored  to  the  owners,  the  captors,*'' 


tion  and  defense  of  Spanish  ships,  within 
our  territorial  jurisdiction,  and  provided 
only  for  their  restitution,  when  captured 
within  the  same.  The  Santissima  Trini- 
dad, 7  Wheat.  283,  5  L.  Ed.  454. 

The  provisions  of  the  fourteenth  article 
of  the  same  treaty,  which  prohibited  the 
citizens  or  subjects  of  the  respective  con- 
tracting parties  from  taking  commissions, 
etc.,  to  cruise  against  the  other,  under 
the  penalty  of  being  considered  as  pirates, 
were  confined  to  private  armed  vessels, 
and  did  not  extend  to  public  ships.  The 
Santissima  Trinidad,  7  Wheat.  283,  5  Lw 
Ed.  454. 

92.  Liability  of  prize  agents  who  have 
paid  proceeds  of  prize  to  captors,  without 
order.— Hills  v,  Ross,  3  Dall.  331,  1  L.  Ed. 
623. 

93.  To  whom  restoration  is  decreed. — 
Gushing  v.  Laird,  107  U.  S.  69,  81,  27  L. 
Ed.  391. 

9A.  Bona  fide  purchaser  who  pays  freight 
•entitled  to  reimbursement. — The  Fanny,  9 
Whe^t.  658,  671,  6  L.  Ed.  184. 

95.  Probable  cause  for  capture  exempts 
from  damages. — The  captors  are  exempted 
from  damages  if  there  was  probable  cause 
for  the  capture.  The  Olinde  Rodrigues, 
174  U.  S.  510,  536,  43  L.  Ed.  1065;  The 
'oollon.  9  Wheat.  362,  372,  6  L.  Ed.  Ill; 
The  Palmyra,  12  Wheat.  1,  17,  6  L.  Ed. 
531;  The  Buena  Ventura,  175  U.  S.  384, 
395,  44  L.  Ed.  206;  Jecker  v.  Montgomery, 
18  How.  110,  112,  15  L.  Ed.  311;  Jecker  v. 
Montgomery,  13  How.  498,  14  L  Ed.  240; 
The  Thompson,  3  Wall.  155,  18  L.  Ed.  55. 

When  probable  cause  exists. — See  ante, 
"Probable  Cause  as  Justification  of  Cap- 
ture,"   IV,    M. 

Probable  cause  for  capture  held  to  have 
existed  and  therefore  that  the  prize  court 
committed  no  error  in  refusing  to  give  the 
claimants  damages.  The  Thompson,  3 
Wall.  155,  18  L.  Ed.  55. 

96.  The  existence  of  probable  cause  for 
seizing  a  neutral  vessel  as  prize,  and  send- 


ing her  in  for  examination,  does  net  ex- 
onerate the  captors  from  liability  for  any 
injury  to  or  spoliation  of,  the  property 
captured,  if  not  condemned  as  lawful  prize. 
The  Grand  Sachem,  3  Dall.  333,  1  L.  Ed. 
624. 

97.  The  commander  of  a  single  ship  is 
responsible  for  the  acts  of  those  under 
his  command.  The  Eleanor,  2  Wheat  345, 
4  L.   Ed.  257. 

The  owners  of  privateers  are  responsi- 
ble for  the  conduct  of  the  commanders 
appointed  by  them.  The  Eleanor,  2 
Wheat.  345,  4  L.  Ed.  257. 

The  owners  of  a  privateer  are  respon- 
sible for  the  conduct  of  their  agents,  the 
ofl[icers  and  crew,  for  injury  to,  or  spolia- 
tion of,  property  captured,  and  which  is 
found  upon  adjudication  not  subject  to 
condemnation.  The  Grand  Sachem,  3 
Dall.   333,  334,  1  L.   Ed.  624. 

Liability  where  vessel  taken  by  force 
from  original  captor. — The  commander  of 
a  United  States  ship  of  war,  if  he  seize  a 
vessel  on  the  high  seas  without  probable 
cause,  is  liable  to  make  restitution  in 
value,  with  damages  and  costs,  even  al- 
though the  vessel  be  taken  out  of  his 
possession  by  a  superior  force;  and  the 
owner  is  not  bound  to  resort  to  the  re- 
captor,  but  may  abandon  and  hold  the 
original  captor  liable  for  the  whole  loss. 
Maley  v,  Shattuck,  3  Cranch  458,  2  L.  Ed. 
498. 

Where  libel  filed  by  United  States,  cap- 
tors, if  not  intervening,  not  liable. — Where 
libels  are  filed  by  the  United  States  on 
its  own  behalf,  praying  a  forfeiture  to 
the  United  States  of  a  vessel  captured  by 
its  navy,  and  the  libel  alleges  a  capture 
pursuant  to  instructions  from  the  presi- 
dent, and  the  court  decides  that  the  vessel 
was  not  liable  to  capture  and  decrees  that 
the  proceeds  of  the  vessel  and  cargo  be 
restored  to  the  claimant,  with  damages 
and  costs,  the  captors,  if  they  have  not 
intervened,  are  not  liable,  but  the  decree 
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or  the  government  of  the  country  in  whose  name  the  capture  is  made,  if  it  vol- 
untarily submits  itself  to  the  jurisdiction  of  the  court,®^  will  be  held  liable  in 
damages  for  the  unlawful  capture,  or  for  the  injury  to  or  destruction  of  the 
property.  But  for  a  loss  resulting  from  the  use  of  a  stratagem  which  is  es- 
sential to  the  exercise  of  the  right  of  detention  for  examination,  the  captors  are 
not  liable.^® 

2.  In  Whom  Right  op  Indemnity  Vests. — The  right  to  indemnity  for  an 
unjust  capture,  whether  against  the  captors  or  the  sovereign,  is  a  right  attached 
to  the  ownership  of  the  property  itself,  and  passes,  by  cession,  to  the  use  of  the 
ultimate  sufferer,  and  is  afterwards  assignable  by  the  person  to  whom  it  had  been 
ceded.  1 

3.  Measure  of  Damages. — The  prime  cost  or  value  of  the  property,  and  in 
case  of  injury,  the  diminution  in  value,  by  reason  of  the  injury,  with  interest 
thereon,  affords  the  true  measure  for  estimating  damages.^  But  captors  are 
not  liable  for  loss  by  deterioration  of  the  cargo,  not  occasioned  by  their  im- 
proper  conduct.^     The   probable   or    possible   profits   of   an   unfinished   voyage 


may  be  entered  against  the  United  States. 
The  Paquete  Habana,  189  U.  S.  453,  464, 
47  L.  Ed.  901. 

98.  Liability  of  United  Statcs.--Without 
the  consent  of  the  United  States  no  judg- 
ment for  damages  that  can  be  enforced 
bv  execution  can  be  rendered  against 
them  for  the  unlawful  capture  of  a  vessel. 
The  Nuestra  Senora  De  Regla,  108  U.  S. 
92,  102,  27  L.  Ed.  662. 

But  if  they  voluntarily  submit  them- 
selves to  the  court,  for  the  purpose  of 
having  the  question  of  such  damages  ju- 
dicially settled  according  to  the  rules  ap- 
plicable to  private  persons  in  like  cases, 
they  will  be  bound  by  such  submission. 
The  Nuestra  Senora  De  Regla,  108  U.  S. 
92.  102,  27  L.  Ed.  662;  The  Paquete  Ha- 
bana, 189  U.  S.  453,  464,  47  L.  Ed.  901. 

Such  submission  can,  without  express 
legislative  authority,  be  made  by  the  exec- 
utive department  of  the  government.  The 
Nuestra  Senora  De  Regla,  108  U.  S.  92, 
102,  27  L.  Ed.  662. 

During  the  Civil  War  a  Spanish  vessel 
was  unlawfully  seized  as  a  prize  of  war, 
and  used  by  the  United  States  govern- 
ment. She  was  afterwards  condemned  as 
prize  but  subsequently  ordered  to  be  re- 
stored. She  never  was  restored.  It  was 
held  that  her  owner  was  entitled  to  fair 
indemnity  for  the  loss  sustained  by  the 
seizure  and  employment  of  the  vessel,  but 
that  it  might  be  well  doubted  whether  it 
was  not  more  properly  a  subject  of  dip- 
lomatic adjustment  than  of  determina- 
tion by  the  courts.  The  Nuestra  Senora 
De  Regla,  17  Wall.  29,  31,  21  L.  Ed.  596. 

99.  Use  of  stratagem  essential  to  exer- 
cise of  right  of  detention. — The  right  of  a 
belligerent  to  detain  for  examination  nec- 
essarily carries  with  it  all  the  means  es- 
sential to  its  exercise;  among  these  may, 
sometimes,  be  included  the  assumption  of 
the  disguise  of  a  friend  or  an  enemy, 
which  is  a  lawful  stratagem  of  war,  and  if, 
in  consequence  of  the  use  of  this  strata- 
gem, the  crew  of  the  vessel  detained, 
abandon   their  duty,  before   they  are  ac- 


tually made  prisoners  of  war,  and  the  ves- 
sel is  thereby  lost,  the  captors  are  not 
responsible.  The  Eleanor,  2  Wheat.  345, 
4  L.  Ed.  257. 

1.  In  whom  right  of  indemnity  vests. — 
Comegys  v.  Vasse,  1  Pet.  193,  7  L,  Ed. 
108. 

2.  Measure  of  damages. — The  Amiable 
Nancy,  3  Wheat.  546,  4  L.  Ed.  456. 

Where  a  vessel,  for  whose  condemna- 
tion there  is  no  warrant,  was  lost  throtigh 
the  negligence  of  the  captors,  and  under 
circumstances  that  amounted  to  a  wanton 
marine  trespass  on  their  part,  it  was  held 
that  the  measure  of  damages  was  the  value 
of  the  vessel,  and  the  prime  cost  of  the 
cargo,  with  all  charges,  and  the  premium 
of  insurance  where  it  had  been  paid,  with 
interest.  The  Anna  Maria,  2  Wheat.  327, 
335,  4  L.  Ed.  252. 

For  injury  to  or  spoliation  of  property 
captured  by  a  privateer,  by  the  officers 
and  crew  thereof,  if  such  property  is 
found  upon  adjudication  not  subject  to 
condemnation,  the  measure  of  damages  is 
the  full  value  of  the  property  injured  or 
destroyed.  The  Grand  Sachem,  3  Dall. 
333,  335,  1  L.  Ed.  624. 

Excessive  damages. — In  The  Paquete 
Habana,  189  U.  S.  453,  466,  47  L.  Ed.  901, 
certain  captures  made  by  the  navy  were 
held  to  be  unlawful  and  decrees  were  en- 
tered against  the  United  States  for  the 
amount  of  damages  reported  by  a  com- 
missioner. It  was  held  upon  a  review  of 
the  -evidence  that  the  damages  were  ex- 
cessive, and  the  decrees  were  reversed 
and  the  cases  remanded  for  a  revision  of 
the  findings. 

Counsel  fees  before  a  commissioner  on 
the  settlement  of  damages  on  an  award  of 
restitution,  disallowed  as  excessive  and 
unwarranted.  The  Nuestra  Senora  De 
Regla,  17  Wall.  29,  21  L.  Ed.  596. 

3.  Deterioration  of  cargo  not  occasioned 
by  captor's  improper  conduct. — The 
Amiable  Nancy,  3  Wheat.  546,  4  L.  Ed. 
456. 
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aflFord  no  rule  to  estimate  the  damages.*  On  an  illegal  seizure,  the  orig- 
inal wrongdoers  may  be  made  responsible,  beyond  the  loss  actually  sustained, 
in  a  case  of  gross  and  wanton  outrage.*  But  the  owners  of  a  privateer,  who  are 
only  constructively  liable,  are  not  bound  to  the  extent  of  vindictive  damages.* 
If  a  captor  unnecessarily  delays  instituting  judicial  proceedings  for  the  con- 
demnation of  his  prize  the  court  may,  in  case  of  restitution,  decree  demurrage 
against  him  as  damages."^ 

U.  Jurisdiction  and  Procedure— 1.  Jurisdiction — ^a.  Jurisdiction  of 
Prize  Courts — (1)  In  General — (a)  Courts  of  the  Nation  to  Which  the  Captor 
Belongs — aa.  In  General, — The  general  rule  is  that  the  trial  of  captures,  made 
on  the  high  seas,  jure  belli,  by  a  duly  commissioned  vessel  of  war,  whether  from 
an  enemy,  or  a  neutral,  belongs  exclusively  to  the  courts  of  that  nation,  to  which 
the  captor  belongs;®  and  to  those  courts  only  of  that  nation  upon  which  the 
sovereign  prower  thereof  has  conferred  jurisdiction  of  the  question.® 

bb.  Liability  of  Captors  for  Damages. — As  incidental  to  the  question  of  the 
lawfulness  of  the  capture,  prize  courts  have  jurisdiction  to  determine  the  lia- 
bility of  the  captors  for  damages,  occasioned  by  their  own  wrongful  acts,  or  by 
the  fault  of  those  in  charge  of  the  prize  while  in  their  custody. *<^  The  jurisdic- 
tion of  prize  courts  in  such  cases  is  exclusive.** 

(b)  Courts  of  Neutral  Nations, — In  case  of  a  capture  by  an  alleged  privateer, 
the  courts  of  a  neutral  nation  have  jurisdiction  to  determine  whether  the  vessel 
had  been  commissioned  as  a  privateer.**  And  if  a  capture  be  made  within  the 
territorial  limits  of  a  neutral  country,  into  which  the  prize  is  brought,  or  by  a 
privateer  which  had  been  illegally  equipped  in  such  neutral  country,  the  prize 


4.  Probable  or  possible  profits  of  un- 
finished vo3rage. — The  Amiable  Nancy,  3 
Wheat.  546,  4  L.  Ed.  456. 

6.  Liability  beyond  loss  actually  sus- 
tained—The Amiable  Nancy,  3  Wheat. 
546,  4  L.  Ed.  456. 

6.  The  Amiable  Nancy,  3  Wheat.  546,  4 
L.    Ed.    456. 

7.  Demurrage  for  unnecessary  delay  in 
instituting  condemnation  proceedings. — 
The  Nuestra  Senora  De  Regla,  108  U.  S. 
92,  103,  27  U.  662. 

In  this  case,  it  was  held  that  upon  the 
facts  there  could  be  no  doubt  of  the  pro- 
priety of  such  an  allowance  for  the  ex- 
traordinary detention  of  the  vessel  before 
she  was  delivered  up  for  adjudication, 
especially  since  she  was  detained-  for  the 
express  purpose  of  use  by  the  United 
States. 

Where  the  United  States  were  willing 
and  actually  contracted  to  pay  $200  a  day 
for  the  use  of  a  vessel  captured  if  she  was 
not  in  fact  lawful  prize,  and  that  was 
shown  to  have  been  a  reasonable  price  for 
her  charter  at  the  time,  it  was  held  that 
for  an  unnecessary  and  unusual  delay  in 
proceeding  to  adjudication  the  claimant 
was  entitled  to  recover  $200  a  day  for  the 
period  of  the  delay.  The  Nuestra  Senora 
De  Regla,  108  U.  S.  93,  103,  27  L.  Ed. 
662. 

8.  Jurisdiction  of  courts  of  nation  to 
which  captor  belongs. — The  Alerta,  9 
Cranch  359,  364,  3  L.  Ed.  758;  The  Es- 
trella,  4  Wheat.  298,  4  L.  Ed.  574. 

The  courts  of  another  nation,  whether 
an  ally  or  a  cobelligerent,  can  acquire  no 
general  right  to  entertain  cognizance  of 
a  prize  cause,  unless  by  the  assent,  or  upon 


the  voluntary  submission,  of  the  captors. 
La  Nereyda,  8  Wheat.  108,  169,  5  L.  Ed. 
574. 

Unless  the  neutral  rights  of  the  United 
States  (as  ascertained  by  the  law  of  na- 
tions, the  acts  of  congress  and  treaties) 
are  violated  by  cruisers  sailing  under  com- 
missions from  belligerent  nations,  the  le- 
gality of  the  captures  made  by  them  can- 
not be  determined  in  our  courts.  The 
Divina  Pastora,  4  Wheat.  52,  4  L.  Ed.  512. 
See  post,  "Courts  of  Neutral  Nations,'" 
IV,  U,  1,  a,  (1),  (b). 

The  American  owner  could  not  reclaim, 
in  the  courts  of  this  country,  his  property 
which  had  been  seized  and  condemned  in 
a  French  court  under  the  Milan  decree. 
The.  Fortitude,  7  Cranch  423,  3  L.  Ed.  393. 

9.  Jurisdiction  exclusively  in  courts 
upon  which  sovereign  power  has  con- 
ferred it. — ^Jecker  v.  Montgomery,  13  How. 
498,  515,  14  L.  Ed.  240. 

Under  the  constitution  and  laws  of  the 
United  States  neither  the  president  nor 
any  military  officer  can  establish  a  court 
in  a  conquered  country,  and  authorize  it 
to  decide  upon  the  rights  of  the  United 
States,  or  of  individuals  in  prize  cases. 
Jecker  v.  Montgomery,  13  How.  498,  515, 
14  L.  Ed.  240. 

10.  Jurisdiction  to  determine  liability  of 
captors  for  damages. — Cushing  v.  Laird, 
107  U.   S.  69,  82,  27  L.  Ed.  391. 

11.  Lamar  v.  Browne,  92  U.  S.  187,  197, 
23  L.  Ed.  650.  See  post,  "Jurisdiction  of 
Courts  of  Common  Law,"  IV,  U,  1,  b. 

12.  Jurisdiction  of  question  whether  al- 
leged privateer  was  duly  commissioned. — 
Talbot  V.  Jansen,  3  Dall.  133,  1  L.  Ed. 
540. 
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courts  of  such  country  may  restore  the  property,  so  illegally  captured,  to  the 
owner.^^  But  the  courts  of  a  neutral  nation  have  not  jurisdiction  of  proceed- 
ings in  rem  against  a  public  ship  or  privateer  of  a  belligerent  for  illegal  captures 
on  the  high  seas,  in  violation  of  neutrality,  unless  such  ship  had  been  fitted  out 
in  violation  of  the  neutrality  of  such  neutral  nation.^* 

(2)  Of  District  Courts  of  the  United  States— (sl)  In  General,— The  district 
courts  of  tfie  United  States  have  exclusive  original  jurisdiction  in  questions  o( 
prize.^* 

(b)  What  Determines  lurisdiction, — ^The  jurisdiction  of  a  court  of  admiralty 
over  a  vessel  captured  jure  belli,  is  determined  by  the  fact  of  capture.  The  filing 
of  a  libel  is  not  necessary  to  create  it.*^  And  when  under  the  act  of  congress  of 
the  25th  of  March,  1862,  the  prize  commissioners  authorized  by  the  act  certified 
to  a  district  court  that  a  prize  vessel  had  arrived  in  their  district,  and  had  been 
delivered  into  their  hands,  this  was  a  sufficient  evidence  to  the  court  that  the  ves- 
sel was  claimed  as  a  prize  of  war  and  in  its  jurisdiction  as  a  prize  court.^^ 

(c)  Extent  of  Jurisdiction — aa.  In  Relation  to  Place  of  Capture  and  Own- 
ership of  Property. — In  case  of  a  capture  on  a  navigable  water,  the  question  of 
prize  or  no  prize  is  within  the  jurisdiction  of  the  admiralty,  though  the  prop- 
erty seized  belong  to  a  citizen  of  the  state  in  which  the  capture  was  made.^® 

bb.  What  Claims  Are  within  Jurisdiction. — A  district  court,  sitting  as  a  prize 
court,  may  hear  and  determine  all  questions  respecting  claims  arising  after  the 
capture  of  the  vessel.^®     But  it  cannot  adjudicate  outstanding  claims  upon  the 


18.  Breach  of  neutrality  as  conferring 
jurisdiction. — ^The  Alerta,  9  Cranch  359, 
364,  3  L.  Ed.  758;  The  Estrella,  4  Wheat. 
298,  4  L.  Ed.  574. 

A  district  court  of  the  United  States 
was  held  to  have  jurisdiction  to  restore  to 
the  original  Spanish  owner  his  property 
captured  by  a  French  vessel,  whose  force 
had  been  increased  in  the  United  States 
where  the  prize  was  brought  infra 
praesidia.  The  Alerta,  9  Cranch  359,  3  L. 
Ed.   758. 

14.  United  States  v.  Peters,  3  Dall.  121, 
1  L.  Ed.  535;  L'Invincible,  1  Wheat.  238, 
4  L.  Ed.  80.  See,  also,  The  Santissima 
Trinidad,  7  Wheat.  283,  350,  5  L.  Ed.  454; 
The  Exchange,  7  Cranch  116,  3  L.  Ed. 
287. 

The  courts  of  a  neutral  nation  have  no 
right  to  decide  upon  the  lawfulness  or 
unlawfulness  of  a  capture  taken  by  one 
belligerent  from  another.  The  Mary  Ford, 
3  Dall.  188,  1  L.  Ed.  163. 

If  a  privateer  brings  an  enemy's  ship 
which  she  has  taken  as  prize  on  the  high 
seas,  into  a  neutral  port,  the  courts  of  the 
neutral  nation  have  not  jurisdiction  to  in- 
quire into  the  circumstances  of  the  cap- 
ture. Talbot  V.  Jansen,  3  Dall.  133,  159, 
1  L.  Ed.  540. 

Assuming  that  the  case  of  The  Grand 
Sachem,  3  Dall.  333,  1  L.  Ed.  624,  was 
decided  under  the  idea  that  the  courts 
of  a  neutral  can  take  cognizance  of  the 
legality  of  belligerent  seizure,  it  was  ex- 
pressly overruled  in  the  case  of  L'lnvin- 
cible,  1  Wheat.  238,  259,  4  L.  Ed.  80. 

16.  District  courts  have  exclusive  origi- 
nal jurisdiction. — The  Thompson,  3  Wall. 
155.  162,   18   L.   Ed.   55. 

The  district  court  of  the  District  of  Co- 
lumbia has  jurisdiction  of  a  libel  for  the 
condemnation  of  property  which  has  been 


sold  by  the  captor  under  circumstances 
warranting  such  sale.  Jecker  v.  Mont- 
gomery, 13  How.  498,  517,  14  L.  Ed.  240; 
Jecker  v.  Montgomery,  18  How.  110,  111, 
15  L.   Ed.  311. 

^'Judicial  cognizance  of  prize  cases  is> 
derived  from  that  article  of  the  constitu- 
tion which  ordains  that  the  judicial  power 
shall  extend  to  all  cases  of  admiralty  and 
maritime  jurisdiction;  and  the  district 
courts  for  many  years  exercised  jurisdic- 
tion in  such  cases  without  any  other  au- 
thority from  congress  than  what  was  con- 
ferred by  the  ninth  section  of  the  judiciary 
act,  which  gave  those  courts  exclusive 
original  cognizance  of  all  civil  causes  of 
admiralty  and  maritime  jurisdiction,  in- 
cluding the  seizures  therein  mentioned, 
the  rule  adopted  being  that  prize  juris- 
diction was  involved  in  the  general  dele- 
gation of  admiralty  and  maritime  cogni- 
zance, as  conferred  by  the  language  of  that 
section."  United  States  v.  Ames,  99  U. 
S.  35,  25  L.  Ed.  295. 

The  district  courts  of  the  United  States 
had  jurisdiction  of  questions  of  prize,  and 
its  incidents,  independent  of  the  special 
provisions  of  the  prize  act  of  the  26th  of 
June,  1812,  ch.  430.  The  Amiable  Nancy, 
3  Wheat.  546,  4  L.  Ed.  456. 

16.  Jurisdiction  determined  by  fact  o£ 
capture.— The  Nassau,  4  Wall.  634,  18  L. 
Ed.  413. 

17.  Sufficient  notice  to  court  that  vessel 
is  in  its  jurisdiction. — The  Nassau,  4  Wall. 
634,  19  L.   Ed.  413. 

18.  Jurisdiction  in  relation  to  place  o£ 
capture  and  ownership  of  property. — W. 
B.  V.  Latimer,  4  Dall.,  appx.  i,  1  L.  Ed. 
915. 

19.  Claims  arisinii:  after  capture  within 
jurisdiction.— The  Siren,  7  Wall.  152,  19 
L.  Ed.  129. 
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vessel,  existing  previous  to  the  capture.^o 

cc.  Power  to  Carry  into  Effect  Seniences  of  Continental  Courts. — The  dis- 
trict courts  have  power  to  carry  into  effect  the  sentences  of  the  old  continental 
courts  of  appeals  in  prize  causes.^i 

(3)  In  What  Foreign  Courts  United  States  Courts  IVill  Recognise  Jurisdic- 
tion.— If  a  claim  be  set  up  under  the  sentence  of  condemnation  of  a  foreign 
court,  the  supreme  court  of  the  United  States  will  examine  into  the  jurisdiction 
of  such  court,  and  if  it  finds  that  it  could  not  consistently  with  the  law  of  na- 
tions, exercise  the  jurisdiction  which  it  assumed,  its  sentence  will  be  disre- 
garded.22  Where  the  United  States  has  not  acknowledged  the  existence  of  an 
alleged  republic  or  state,  a  condemnation  of  a  ship  as  prize  by  an  alleged  prize 
court  of  such  state,  will  not  be  recognized  by  our  courts.^^ 

b.  Jurisdiction  of  Courts  of  Common  Law. — The  question  of  prize  or  no 
prize  is  solely  and  exclusively  of  admiralty  jurisdiction,  and  not  triable  at  com- 
mon law.24  But  a  court  of  common  law  has  jurisdiction  of  an  action  to  recover 
the  value  of  a  vessel  which  was  taken  as  prize  by  the  defendant  and  has  been 
ordered  to  be  restored,  by  a  prize  court.^^  But  after  restoration  to  the  owner 
of  the  property  unlawfully  captured,  the  captors  are  not  liable  to  a  suit  at  com- 
mon law  for  the  trespass.^  A  suit  for  prize  money,  when  the  question  of  prize 
or  no  prize  is  not  involved,  will  lie  in  a  common-law  court.^*^ 

2.  Procedure  in  Gener^xl. — Prize  proceedings  are  summary. ^s  The  court  of 
prize  is  a  court  of  the  law  of  nations;  and  it  takes  neither  its  character  nor  its 
rules  from  the  mere  municipal  regulations  of  any  country.2»  The  allegations, 
the  proofs  and  the  proceedings  are,  in  general,  modeled  upon  the  civil  law,  with 
such  additions  and  alterations  as  the  practice  of  nations  and  the  rights  of  bel- 
ligerents and  neutrals  unavoidably  impose.3<>  It  is  essential,  to  the  correct  ad- 
ministration of  prize  law,  that  the  regular  modes  of  proceeding  should  be  ob- 
served with  the  utmost  strictness.'"*  ^ 

3.  Order  to  Institute  Proceedings. — A  court  of  competent  jurisdiction  may 
order  a  captor  to  institute  proceedings  for  condemnation  by  a  day  specified,'^ 


A  libel  will  lie,  in  the  admiralty,  by, 
the  crew  of  a  privateer,  for  their  respec- 
tive propositions  of  a  prize..  The  libellants 
in  such  case  have  a  double  remedy.  They 
have  an  action  at  law,  for  money  had  and 
received  to  their  use  and  they  are  entitled 
to  a  supplemental  libel,  upon  which  a  de- 
cree and  order  may  be  obtained,  to  com- 
pel the  marshal  to  pay  the  money.  Such 
a  libel  is  nothing  more  than  a  form  of 
proceeding,  to  carry  into  execution  the 
original  decree;  and  if  the  admiralty  courts 
are  competent  to  give  judgment,  they  must 
be  competent  to  carry  it  into  execution. 
The  Gloucester,  2  Dall.  36,  37,  1  L.  Ed. 
278. 

20.  Claims  existing  previous  to  capture 
not  within  jurisdiction. — The  Siren,  7 
Wall.  152,  162,  19  L-  Ed.  129.  But  see  The 
Nassau,  4  Wall.  634,   18  L.  Ed.  413. 

"This  exclusion  rests  not  on  the  ground 
of  any  supposed  inability  of  the  court  to 
pass  upon  these  claims  correctly,  but  be- 
cause they  are  superseded  by  the  capture." 
The  Siren,  7  Wall.  152,  162,  19  L.  Ed.  129. 

21.  Power  to  carry  into  effect  sentences 
of  continental  courts. — Jennings  v.  Car- 
son, 4  Cranch  2,  2  L.  Ed.  531;  Penhallow 
V.  Doane.  3  Dall.  54,  1  L.  Ed.  507. 

22.  Sentence  of  court  exercising  juris- 
diction without  authority  disregarded. — 
Rose  V.  Himely,  4  Cranch  241,  2  L.  Ed. 
608. 


23.  Court  of  alleged  state  existence  of 
which  is  not  acknowledged. — The  Nueva 
Anna,  6  Wheat.  193,  5  L.  Ed.  239. 

24.  Question  of  prize  or  no  prize  not 
triable  at  common  law. — Doane  v.  Penhal- 
low, 1  Dall.  218,  220,  1  L.  Ed.  108. 

25.  Action  to  recover  value  of  vessel 
ordered  restored. — Taxier  v.  Sweet,  2 
Dall.  81,  1  L.  Ed.  298;  Doane  v.  Penhal- 
low, 1  Dall.  218,  1  L.  Ed.  108. 

26.  No  jurisdiction  of  action  of  trespass 
after  restoration. — Lamar  v.  Browne,  92 
U.  S.  187,  197,  23  L.  Ed.  650. 

27.  Suit  for  prize  money. — Henderson  v. 
Clarkson,  2  Dall.  174,  176,  1  L.  Ed.  337. 
See,  also,  The  Gloucester,  2  Dall.  36,  37, 
1  L.  Ed.  278. 

28.  Prize  proceedings  summary. — Cush- 
ing  V.  Laird,  107  U.  S.  69,  77,  27  L.  Ed. 
391. 

29.  Character  of  procedure. — ^The  Ade- 
line, 9  Cranch  244,  284,  3  L.  Ed.  719. 

30.  The  Adeline,  9  Cranch  244,  284,  3 
L.  Ed.  719. 

31.  Regular  modes  of  proceeding  must 
be  observed  with  utmost  strictness. — The 
Dos  Hermanos,  2  Wheat.  76,  80,  4  L.  Ed. 
189. 

32.  Order  to  institute  proceedings^ — 
Jecker  v.  Montgomery,  13  How.  498,  517, 
14  L.  Ed.  240;  Jecker  v.  Montgomery,  18 
How.  110,  111,  15  L.  Ed.  311. 
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and  upon  his  failure  to  do  so  should  proceed  against  him  upon  a  libel  for  an  un- 
lawful seizure.38 

4.  ExcusK  FOR  DetAY  IN  INSTITUTING  PROCEEDINGS. — The  fact  that  a  cap- 
tured vessel  and  cargo  had  been  condemned  by  a  court  that  was  illegal  and  with- 
out jurisdiction,  but  which,  nevertheless,  had  been  constituted  with  the  sanction 
of  the  executive  department  of  the  government,  is  a  sufficient  excuse  for  delay 
by  the  captor  in  instituting  proceedings  in  a  court  of  competent  jurisdiction.^-* 

5.  In  Whose  Name  Proceedings  Should  Be  Instituted  or  Carried  on. — 
Generally,  Proceedings  Instituted  in  Name  of  United  States. — Generally, 
the  proceedings  for  the  condemnation  of  property  as  prize  ought  to  be  instituted  in 
the  name  of  the  United  States.^^ 

Substitution  after  Death  of  Oommanding  Officer  Who  Has  Filed  a 
Libel. — Where  a  rear  admiral  in  the  United  States  Navy,  who  has  filed  a  libel 
in  prize  in  his  own  behalf  and  in  behalf  of  all  the  officers  and  enlisted  men  who 
took  part  in  the  engagement,  dies,  someone  to  carry  on  Ae  proceedings  in  the 
interest  of  all  should  be  substituted.  But  it  is  not  necessary  that  the  personal 
representatives  of  those  who  have  died  should  come  in,  or  that  any  person  should 
ex  officio  be  designated.^® 

In  the  case  of  a  capture  made  within  a  neutral  territorial  jurisdiction, 
it  is  well  settled,  that  as  between  the  captors  and  the  captured,  the  question  can 
never  be  litigated.  It  can  arise  only  upon  a  claim  of  the  neutral  sovereign,  as- 
serted in  his  own  courts,  or  the  courts  of  the  power  having  cognizance  of  the 
capture  itself  for  the  purposes  of  prize.37 

Suit  for  Prize  Money. — A  prize  agent  appointed  under  the  act  of  March  '8, 
1780,  could  sue  for  prize  money  in  his  own  name.^^ 

6.  The  Libel. — The  libel  is  filed  as  soon  as  possible  after  the  prize  has  been 
brought  into  a  port  of  the  government  of  the  captors.^®  It  need  not  contain  any 
allegation  as  to  title,  nor  even  set  forth  the  grounds  of  condemnation,'*^  but  may 
simply  pray  that  the  vessel  may  be  forfeited  to  the  cap.tors  as  lawful  prize*  of 
war.^i 

7.  The  Monition. — The  monition  issued  and  published  upon  the  filing  of  the 
libel  summons  all  persons  interested  to  show  cause  against  the  condemnation  of 
the  property  as  prize  of  war,  and  is  returnable  within  a  very  few  days.'*^ 

8.  The  Claim. — By  Whom  Made. — The  claim  is  often  made  by  the  master 
of  the  vessel  or  the  managing  owner ,*3  and  it  may  be  made  by  an  agent  or  the 

38.    Jecker  v.   Montgomery,    13     How.  tempted  breach  of  blockade  or  as  enemy 

498,  517,  14   L.  Ed.  240;  Jecker  v.  Mont-  property.     The   Andromeda,  2  Wall.   481, 

gomery,  18  How.  110,  112,  15  L.  Ed.  311.  17   L.    Ed.    849. 

34.    Sufficient  excuse  for  delay  in  inati-  41.    The  Andromeda,  2  Wall.  481,  17  L. 

tuting  proceedings.— Jecker  v.  Montgom-  hj.  849;  dishing  v.  Laird,  107  U.  S.  69, 

ery,  13   How.  498,  516,  14  L.  Ed.  240.  77    27  L    Ed   391 

JL  nfTinlfiS^ftl^'l^^^^  Libel  held  to  sufficiently  allege  that  a 

^!r^    lY  Hnl    V^n    iT-^T     KH  ^'esse»  captured  was  used  with  the  knowl- 

"'r.^'^kZ^^^^on  'ifter'dkth 'ofU.  ^T  rl^t^tTV^.^s.  \^h^Tn^[ei"  iS 

manding  officer  who  has  filed  a  libel.-  ^n„tr.rJ   n  Vl,.  f.t  nf  AncnV.  a^r*?/  onH 

YTt.  f:%l  -J^-^-"'  '''  ""'  ^'  '''^  thTtTh^e  'wl^%^eized'  toT  Vat  ^'r^s^o^n' 

'37.    Capture   made  within   neutral  ter-  ^f -   ^  ^t\L^'''''''   '''   ^-    ^^   '''' 

ritorial       jurisdiction.— The        Santissima  ^^^*  ^^Jt  ^^'     .  .  *        ^     ,  . 

Trinidad.  7  Wheat.  283,  349,  5  L.  Ed.  454.  ^*^;,  Vi«   monition.— Cushmg   v.    Laird, 

38.  Suit  for  prize   money.— Henderson  107  U.  S.  69,  77,  27  L.  Ed.  391. 

V.  Clarkson,  2  Dall.  174,  1  L.  Ed.  337.  43.    By  whom  claim  is    made.— United 

39.  Time  of  filing  libel. — Gushing  v.  States  v.  Ames,  99  U.  S.  35,  43,  25  L.  Ed. 
Laird,  107  U.  S.  69,  77,  27  L.  Ed.  391.  295. 

40.  What  libel  should  contain. — Cush-  *'From  the  necessity  of  the  case,  the 
ing  V.  Laird,  107  U.  S.  69,  77,  27  L.  Ed.  claim  is  often  put  in  by  the  master  on  be- 
391.  half  of  the  owner,  and  it  is  sufficient  if 

A  libel  need  not  allege  for  what  cause  a  the  master's  oath  is  to  belief  only."  Cush- 
vessel  has  been  seized,  or  has  become  prize  ing  v.  Laird,  107  U.  S.  69,  78,  27  L.  Ed. 
of  war,  as   ex  gr.,  whether    for     an     at-      391. 
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consignee  ,•**  and  in  the  case  of  a  foreign  ship  it  may  be  filed  by  the  consul  of  the 
nation  to  which  the  ship  belongs.*' 

9.  Bond  for  Release  ot  Property. — ^The  claimant,  if  he  wishes  to  avoid  the 
inconvenience  and  expense  of  having  the  property  detained  until  the  termination 
of  the  suit,  may  apply  to  the  court  at  any  time  to  have  the  property  released  on 
giving  bond,  which  application  it  is  competent  for  the  court  to  grant  or  refuse.'** 
Bail  in  such  a  case  is  a  pledge  or  substitute  for  the  property  as  regards  all  claims 
that  may  be  made  against  it  by  the  promotor  of  the  suit'*'^  It  would  seem  that  in 
case  of  misrepresentation  or  fraud  or  in  case  the  order  of  release  was  improvi- 
dently  given  without  any  appraisement  or  any  proper  knowledge  of  the  real 
value  of  the  property,  it  may  be  recalled  before  judgment  where  the  ends  of 
justice  require  the  matter  to  be  reconsidered.*®  And  the  question  whether  a 
case  is  made  for  the  recall  of  the  property  must  be  determined  before  a  final  de- 
cree on  the  bond  is  rendered  in  the  district  court,  or  in  the  circuit  court  on  ap- 
peal." 

10.  Examination  in  Preparatorio  and  First  Hearing. — It  is  the  duty  of 
the  captors,  as  soon  as  practicable,  to  bring  the  ship's  papers  into  the  registry  of 
the  district  court,*^^  and  to  have  the  examinations  of  the  principal  officers  and 
seamen  of  the  captured  ship  taken  before  the  district  judge,  or  commissioners 
appointed  by  him,  upon  the  standing  interrogatories  ;8^  and  without  communica- 
tion with  or  instruction  by  counsel.*^^  jt  jg  exclusively  upon  these  papers  and  ex- 
aminations, that  the  cause  is  to  be  heard  before  the  district  court.'*  If  they  show 
clear  ground  for  condemnation  or  for  acquittal,  no  further  proof  is  ordinarily  re- 
quired or  permitted,'*  but  condemnation  or  acquittal  immediately  follows.*'  If» 
on  the  other  hand,  the  property  appear  doubtful,  or  the  case  be  clouded,  with 
suspicions  or  inconsistencies,  it  then  becomes  a  case  of  further  proof,  which  the 
court  will  direct  or  deny,  according  to  the  rules  which  govern  its  legal  discretion 
on  .this  subject.'®  Original  evidence  and  depositions  taken  on  the  standing  in- 
terrogatories, may  be  invoked  from  one  prize  cause  in  to  another.'*^ 

11.  Further  Proof — a.    When  Allowed, — After  the  first  hearing  it  is  in  the 


44.  United  States  v,  Ames,  99  U.  S.  35, 
43,  25  L.  Ed.  295. 

46.  United  States  v.  Ames,  99  U.  S.  35, 
43,  25  L.  Ed.  295. 

46.  Bond  for  release  of  property. — 
United  States  v,  Ames,  99  U.  S.  35,  25  L. 
Ed.  295. 

47.  United  States  v.  Ames,  99  U.  S.  35, 
36,  25  L.   Ed.  295. 

48.  United  States  v.  Ames,  99  U.  S.  35, 
42,  25  L.  Ed.  295. 

48.  United  States  v.  Ames,  99  U.  S.  35, 
25  L.   Ed.  295. 

60.  Duty  of  captors  to  bring  ship's  pa- 
pers into  registry  of  court. — ^The  Dos 
Hermanos,  2  Wheat.  76,  79,  4  L.  Ed.  189; 
The  Pizarro,  2  Wheat.  227,  240,  4  L.  Ed. 
226. 

The  papers  must  be  verified  on  oath, 
by  the  captors.  The  Pizarro,  2  Wheat. 
227,  240,  4  L.  Ed.  226. 

61.  Examination  in  preparatorio. — ^The 
Dos  Hermanos,  2  Wheat.  76,  79,  4  L.  Ed. 
189;  Gushing  v.  Laird,  107  U.  S.  69,  77, 
27  L.  Ed.  391. 

The  examinations  of  the  captured  crew 
must  be  taken  upon  the  standing  interroga- 
tories, and  not  viva  voce  in  open  court. 
The  Pizarro,  2  Wheat.  227,  240,  4  L-  Ed. 
226. 

62.  Gushing  v.  Laird,  107  U.  S.  69,  77, 
27  L.   Ed.  391. 


68.  First  hearing  exclusively  upon  ship's 
papers  and  examination  in  preparatorio. 
—The  Dos  Hermanos,  2  Wheat.  76,  80, 
4  L.  Ed.  Iff9;  The  Amiable  Isabella,  6 
Wheat.  1,  2,  5  L.  Ed.  191;  The  Adula,  176 
U.  S.  361.  380,  44  L.  Ed.  505;  The  Sir  Wil- 
liam Peel,  5  Wall.  517,  18  L.  Ed.  696;  The 
Anne,  3  Wheat.  435,  444,  4  L.  Ed.  428; 
The  Pizarro,  2  Wheat.  227,  240,  4  L.  Ed. 
226;  The  Sally  Magee,  3  Wall.  451,  452,  18 
L.  Ed.  197. 

If,  preparatory  to  the  first  hearing,  tes- 
timony was  taken  of  persons  not  in  any 
way  connected  with  the  ship,  such  evi- 
dence is  properly  excluded,  and  the  hear- 
ing takes  place  on  the  proper  proofs.  The 
Sir  William  Peel,  5  Wall.  517,  18  L.  Ed. 
696. 

64.  When  further  proof  allowed. — Gush- 
ing V,  Laird,  107  U.  S.  69,  77,  27  L.  Ed. 
391. 

66.  The  Dos  Hermanos,  2  Wheat.  76, 
80,  4  L.  Ed.  189;  The  Adula,  176  U.  S.  361, 
380,  44  L.  Ed.  505;  The  George,  1  Wheat. 
408,  409,  4  L.  Ed.  128. 

66.  The  Pizarro,  2  Wheat.  227,  240,  4 
L.  Ed.  226;  The  Dos  Hermanos,  2  Wheat. 
76,  80,  4  L.  Ed.  189.  See  post,  "When 
Allowed."  IV,  U,  11,  a. 

67.  Evidence  may  be  invoked  from  one 
prize  cause  into  another. — ^The  Experi- 
ment, 4  Wheat.  84,  4  L.  Ed.  520. 


Digitized  by 


Google 


PRIZE. 


779 


discretion  of  the  court  to  make  or  not  to  make,  an  order  for  further  proof.*® 
The  making  of  it  is  controlled  by  the  circumstances  of  each  case.*®  It  is  al- 
ways made  with  extreme  caution,  and  only  where  the  ends  of  justice  clearly  re- 
quire it.^®  If  upon  the  evidence  admissible  at  the  first  hearing,  the  case  is  not 
sufficiently  clear  to  warrant  condemnation  or  restitution,  the  court  should  make 
the  order.  This  it  may  do  either  of  its  own  accord,  or  upon  motion  and  proper 
grounds  shown.^^  The  order  should  not  be  made,  however,  unless  the  first  hear- 
ing leaves  the  matter  in  grave  doubt.®^  jt  is  granted  in  cases  of  honest  mistake 
or  ignorance,  or  to  clear  away  any  doubts  or  defects  consistent  with  good  faith.^® 
But  if  the  parties  have  been  guilty  of  gross  fraud  or  misconduct,  or  illegality, 
further  proof  is  not  allowed.®*  If  the  United  States  interpose  a  claim,  charging 
that  the  capture  was  collusive,  further  proof  will  almost  universally  be  allowed.®* 
Further  proof  will  not  be  required  to  ascertain  whether  the  captor  was  duly 
commissioned,  as  that  is  a  question  which  the  claimant  has  no  right  to  litigate.®® 
The  foregoing  principles  have  received  concrete  illustration  in  cases  that. have 
come  on  appeal  before  the  supreme  court.®*^ 

b.   Foundation  for  Introduction, — ^A  bill  of  lading  consigning  goods  cap- 
tured to  a  neutral,  but  unaccompanied  by  an  invoice  or  letter  of  advice,  is 


58.  When  court  will  make  order  for 
farther  proof,— The  Sally  Magee,  3  Wall. 

451,  452,  18  L.  Ed.  197. 

59.  The  Sally  Magee,  3  Wall.  451,  452, 
18  L.  Ed.   197. 

60.  The  Gray  Jacket,  5  Wall.  342,  18  L. 
Ed.   646;   The  Sally  Magee,  3  Wall.  451, 

452,  l«l  L.  Ed.  197. 

61.  The  Sir  William  Peel,  5  Wall.  517, 
18  L.  Ed.  696;  The  Dos  Hermanos,  2 
Wheat.  76,  80,  4  L.  Ed.  189;  The  Pizarro, 
2  Wheat.  227,  240,  4  L.  Ed.  226;  The 
Amiable  Isabella,  6  Wheat.  1,  2,  5  I^  Ed. 
191.  See  post,  "Motion  for  Order,"  IV, 
U,  11,  d. 

6S.  The  Adula,  176  U.  S.  361,  381,  44  L. 
Ed.   505. 

Further  proof  will  not  be  allowed, 
where  the  court  is  satisfied,  that  the  evi- 
dence, as  it  stands,  is  not  susceptible  of 
any  satisfactory  explanation.  The  Haz- 
ard's Cargo,  9  Cranch  205,  3  L.  Ed.  706. 

If  an  examination  of  the  ship's  papers 
and  of  the  crew,  taken  in  preparatorio, 
upon  which  the  cause  is  first  heard,  make 
a  case  for  condemnation,  the  order  for 
further  proof  is  always  made  with  ex- 
treme caution,  and  only  where  the  in- 
terests of  justice  clearly  require  it.  The 
Adula,  176  U.  S.  361.  381,  44  L.  Ed.  505. 
See,  also.  The  Guido,  175  U.  S.  382,  383, 
44  L.  Ed.  206. 

On  the  other  hand,  if  the  evidence  in 
preparatorio  shows  no  ground  for  con- 
demnation, and  no  circumstances  of  sus- 
picion, the  captors  will  not  ordinarily  be 
allowed  to  introduce  further  proofs.  Gush- 
ing V.  Laird,  107  U.  S.  69,  78,  27  L.  Ed. 
391. 

68.  The  Dos  Hermanos,  2  Wheat.  76, 
80,  4  L.  Ed.  189. 

64.  The  Dos  Hermanos,  2  Wheat.  76, 
80,  4  L.  Ed.  189.  See,  also,  The  Amiable 
Isabella.  6  Wheat.  1,  2,  5  L.  Ed.  191. 

Concealment,  suppression  or  spoliation 
of  papers. — It  is  a  relaxation  of  the  rules 


of  the  prize  court,  to  allow  time  for 
further  proof,  in  a  case  where  there  has 
been  concealment  of  material  papers.  The 
Fortuna,  3  Wheat.  236,  237,  4  L.  Ed,  379. 

Suppression  of  papers,  where  it  appears 
to  have  been  intentional  and  fraudulent, 
and  attended  with  other  suspicious  cir- 
cumstances, is  good  cause  for  refusing 
further  proof.  The  St.  Lawrence,  8 
Cranch  434,  3  L.  Ed.  615. 

But  where  the  suppression  appears  to 
be  owing  to  accident  or  mistake,  and  no 
other  suspicious  circumstances  appear  in 
the  case,  further  proof  may  be  allowed. 
The  St.  Lawrence,  8  Granch  434,  3  L.  Ed. 
615. 

If  there  was  a  spoliation  of  the  ship's 
papers,  and  it  is  unexplained,  or  the  ex- 
planation is  unsatisfactory,  and  the  cause 
labors  under  heavy  suspicions,  or  there  is 
a  vehement  presumption  of  bad  faith  or 
gross  prevarication,  further  proof  will  be 
denied  and  condemnation  decreed.  The 
Pizarro,  2  Wheat.  227,  241,  4  L.  Ed.  226. 

65.  Further  proof  allowed  where 
United  States  interpose  claim  charging 
collusion.— The  George,  1  Wheat.  408,  4 
L.  Ed.  128. 

"The  collusiveness  of  the  capture  must 
be  almost  confessed  before  the  court 
could  think  a  refusal  to  allow  other  proof 
than  is  furnished  by  the  captured  vessel 
justifiable."  The  George,  1  Wheat.  408, 
411,  4  L.  Ed.  12». 

66.  Further  proof  not  allowed  to  ascer- 
tain whether  captor  was  duly  commis- 
sioned—The Dos  Hermanos,  2  Wheat.  76, 
99,  4  L.  Ed.  189.  See,  also,  The  Amiable 
Isabella,  6  Wheat.  1,  66,  5  L.  Ed.  191. 

67.  Further  proof  ordered. — Facts  as  to 
validity  of  capture  being  not  sufficiently 
clear,  further  proof  was  ordered  to  be 
furnished  by  both  captors  and  claimants 
with  respect  to  the  circumstances  of  cap- 
ture. The  Grotius,  8  Cranch  456,  461,  3 
L.  Ed.  623. 
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sufficient  to  lay  a  foundation  for  the  introduction,  by  the  claimant,  of  further 
proof.^® 

c.  Character  of  Proof  Admitted  and  Competency  of  Witnesses, — When  fur- 
ther proof  is  ordered,  it  is  only  from  such  witnesses  and  upon  such  points  as  the 
prize  court  may  in  its  discretion  think  fit.®®  Upon  such  an  order,  it  is  almost 
the  invariable  practice  for  the  claimant,  besides  other  testimony,  to  make  proof 
by  his  own  oath,  of  his  proprietary  interest,  and  to  explain  the  other  circum- 
stances of  the  transaction J^  The  captors  are  competent  witnesses,  upon  an 
order  for  further  proof,  where  the  benefit  of  it  is  extended  to  both  parties  J  ^ 

d.  Motion  for  Order. — The  claimant  may  move  for  an  order  for  further  proof, 
and  show  the  grounds  of  the  application  by  affidavit,  or  otherwise,  at  any  time 
before  the  final  decree  is  rendered  J  ^  But  he  forfeits  the  right  to  make  such 
motion,  by  any  guilty  concealments  previously  made  in  the  caseJ^ 

e.  Effect  of  Feature  to  Comply  with  Order, — Where  an  order  for  further 
proof  is  made,  and  the  party  disobeys  its  injunctions,  or  neglects  to  comply  with 
them,  courts  of  prize  are  in  the  habit  of  considering  such  negligence  as  con- 
tumacy, leading  to  presumptions  fatal  to  his  claimJ* 

f.  Effect  of  Failure  to  Put  in  Affidavits  of  Title  or  Neutral  Oztmcrship. — 
Failure  of  claimants  to  put  in  affidavits  of  title  to,  or  neutral  ownership  of  the 
cargo  under  notice  obtained  for  further  proof,  amounts  to  an  admission  that 
they  are  not  entitled  to  restitutionJ^ 

g.  Depositions  Taken  in  One  Prize  Cause  Cannot  Be  Used  in  Another. — 
Depositions,  taken  as  further  proof,  in  one  prize  cause,  cannot  be  used  in  an- 
otherJ® 

12.  Burden  of  Proving  Neutral  Ownership. — By  the  rules  of  the  prize 
court,  the  onus  probandi  of  a  neutral  interest  rests  on  the  claimant.*^^ 

13.  Interlocutory  Application  by  Government  Where  Capture  Is  Made 
BY  A  Noncommissioned  Vessel. — If  the  capture  be  made  by  a  noncommis- 
sioned captor,  the  government  may  contest  the  right  of  the  captor,  by  an  inter- 


Upon  the  question  of  proprietary  in- 
terest and  concealment  of  papers,  further 
proof  ordered,  open  to  both  parties.  The 
Fortuna,  2  Wheat.  161,  168,  4  L.  Ed.  209. 

Further  proof  ordered  on  the  part  of 
both  the  captors  and  claimants.  The 
Venus.  1  Wheat.  112,  4  L.  Ed.  49. 

Leave  to  make  further  proof  granted 
to  both  the  captors  and  the  claimant.  The 
Mary,  8  Cranch  388,  398,  3  L.  Ed.  599. 

Further  proof  required  from  claimant. 
The  Atalanta,  3  Wheat.  409,  416,  4  L.  Ed. 
42!?. 

Motion  for  further  proof  denied. — Ap- 
plication by  claimant  for  an  order  for 
further  proof  rejected,  because  such  proof 
would  be  incompetent  to  make  out  a  title 
in  claimant.  The  Euphrates,  8  Cranch  385, 
387,  3  L.  Ed.  598. 

Goods  condemned  as  enemies'  prop- 
erty and  further  proof  as  to  their  owner- 
ship refused.  The  Frances,  8  Cranch  335, 
347.  3    L.   Ed.   581. 

Denial  of  claimants*  motion  for  further 
proofs  held  not  erroneous.  The  Adula, 
176  U.  S.  361,  44  L.  Ed.  505. 

68.  Bill  of  lading  consigning  goods  cap- 
tured to  a  neutral. — The  Friendschaft,  3 
Wheat.  14,  4  L.  Ed.  322. 

The  fact  of  invoices  and  letters  of  ad- 
vice not  being  found  on  board,  may  in- 
duce a  suspicion  that  papers  have  been 
spoliated.  But  even  if  it  were  proved, 
that  an  enemy  master,  carrying  a  cargo 


chiefly  hostile,  had  thrown  papers  over- 
board, a  neutral  claimant,  to  whom  no 
fraud  is  imputable,  ought  not  thereby  to 
be  precluded  from  further  proof.  The 
Friendschaft,  3  Wheat.  14.  4  L.  Ed.  322. 

€9.  Character  of  proof  admitted  and 
competency  of  witnesses. — Cushing  v. 
Laird,  107  U.  S.  69,  78,  27  L.  Ed.  391. 

70.  La  Nereyda,  8  Wheat.  108,  5  L.  Ed. 
574. 

71.  The  Anne.  3  Wheat.  435,  4  L.  Ed. 
423" 

72.  When  motion  may  be  made. — The 
Sally  Magee,  3  Wall.  451,  452,  18  L.  Ed. 
197. 

73.  Forfeiture  of  right  to  make  motion. 
—The  Gray  Jacket,  5  Wall.  342,  343,  18 
L.   Ed.   646. 

74.  Effect  of  failure  to  comply  with  or- 
der for  further  proof. — La  Nereyda,  8 
Wheat.  108,  170,  5  L-  Ed.  574;  The  Ata- 
lanta, 5  Wheat.  433,  5  L.  Ed.  127. 

75.  Effect  of  failure  to  put  in  affidavits 
of  title  or  neutral  ownership. — The  Pearl, 

5  Wall.  574,  578,  18  L.  Ed.  677. 

76.  Depositions  taken  in  one  prize  cause 
cannot  be  used  in  another. — The  Experi- 
ment, 4  Wheat.  84,  4  L.  Ed.  520. 

77.  Onus  probandi  of  a  neutral  interest 
rests  on  claimant. — The  Amiable  Isabella, 

6  Wheat.  1,  5  L.  Ed.  191;  The  Jenny,  5 
Wall.  183,  18  L.  Ed.  693. 

When  there  is  no  proof  of  neutral  own- 
ership, and  still  more  when  the  weigl^t  of 
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locutory  application  after  a  decree  of  condemnation,  and  before  a  distribution 
of  the  prize  proceeds^® 

14.  Decree — a.  Who  Are  Concluded  or  Bound  by  Decree, — ^The  proceedings 
of  a  prize  court  being  in  rem,  its  decree  is  conclusive,  against  all  the  world,  as  to 
all  matters  decided  and  within  its  jurisdiction^®  The  owner  of  a  privateer,  cap- 
turing neutral  property,  is  not  bound  by  a  decree  of  restitution,  not  naming  him, 
unless  the  property  or  its  proceeds  came  to  his  hands.®^ 

b.  Whc^t  Is  Concluded  by  Decree — (1)  Decree  of  Condemnation  and  Sale. — 
A  decree  of  condemnation  and  sale  by  a  court  of  competent  jurisdiction  is  con- 
clusive of  the  lawfulness  of  the  capture,®^  and  of  the  title  of  the  purchaser,^^ 
but  it  does  not  establish  any  particular  f^ct,  without  which  it  may  have  been 
rightfully  pronounced.®^ 

Effect  upon  Cargo  of  Oondemnation  of  Vessel  for  Want  of  a  Claim. — 
The  condemnation  of  a  vessel  as  enemy's  property,  for  want  of  a  claim,  cannot 
prejudice  the  claim  for  her  cargo;  but  it  is  still  competent  for  the  claimant  of 
the  cargo  to  controvert  the  fact  that  the  vessel  was  enemy's  property,  so  far  as 
that  fact  could  prejudice  his  claim.®* 

(2)  Decree  of  Acquittal  and  Restitution. — A  decree  of  acquittal  and  resti- 
tution conclusively  determines  as  to  all  the  world  that  the  vessel  is  not  lawful 
prize  of  war.®^  But  it  does  not  establish  the  title  of  any  particular  person,  un- 
less conflicting  claims  are  presented  to  the  court  and  passed  upon.f^ 

c.  To  What  Property  Decree  of  Condemnation  Applies. — ^To  what  property  a 
decree  of  condemnation  applies  is  to  be  determined  by  a  proper  construction  of 


the  evidence  is  that  the  ownership  is 
enemy  ownership,  condemnation  will  be 
pronounced.  The  Jenny,  5  Wall.  183,  18 
L.  Ed.  693. 

On  the  production  of  further  proof,  if 
the  neutrality  of  the  property  is  not  es- 
tablished beyond  reasonable  doubt,  con- 
demnation follows.  The  Amiable  Isa- 
bella, 6  Wheat.  1,  2,  5  L.  Ed.  191. 

78.  Interlocutory  application  by  govern- 
ment where  capture  is  made  by  a  non- 
commissioned vessel. — The  Amiable  Isa- 
bella, 6  Wheat.  1,  5  L.  Ed.  191. 

79.  Decree  conclusive  against  all  the 
world.— Gushing  v.  Laird,  107  U.  S.  69,  80, 
27  L.  Ed.  391;  Penhallow  v.  Doane,  3  Dall. 
54,  1  L.  Ed.  507. 

A  vessel  was  captured  under  the  au- 
thority of  the  act  of  August  6,  1861,  for 
being  used  with  the  consent  of  her  owner 
in  aiding  the  rebellion,  and  proceedings 
for  condemnation  instituted  in  the  man- 
ner prescribed  by  that  act.  Notice  was 
published  to  all  persons  interested  to  ap- 
pear and  show  cause  against  condemna- 
tion. No  one  appeared  or  interposed  a 
claim.  It  was  held  that  the  decree  of 
condemnation  thereupon  entered  was 
valid,  under  the  act  of  1861,  as  against 
the  former  owners  of  the  vessel  and  all 
other  persons.  Oakes  v.  United  States, 
174  U.  S.  778,  791,  43  L.  Ed.  1169. 

80.  When  owner  of  privateer  bound  by 
decree  of  restitution. — ^Jennings  v.  Carson, 
4  Cranch  2,  2  L.  Ed.  531. 

81.  Conclusive  of  lawfulness  of  capture. 
—Gushing  v.  Laird,  107  U.  S.  69,  80,  27  L. 
Ed.   391. 

82.  Conclusive  of  title  of  purchaser.— < 
Gushing  v.  Laird,  107  U.  S.  69,  80,  27  L. 
Ed.  391;  Rose  v.  Himely,  4  Granch  241,  2 
L.  Ed.  608. 


Sentence  of  condemnation  transfers 
title  to  captors  or  their  sovereign. — ''A 
sentence  of  condemnation  completely  ex- 
tinguishes the  title  of  the  original  pro- 
prietor, and  transfers  a  rightful  title  to  the 
captors  or  their  sovereign."  The  Star,  3 
Wheat.  78,  86,  4  L.  Ed.  338. 

The  decree  of  a  foreign  tribunal,  con- 
demning neutral  property,  under  an  edict, 
unjust  in  itself,  contrary  to  the  law  of  na- 
tions, and  in  violation  of  neutral  rights, 
and  which  has  been  so  declared  by  the 
legislative  and  executive  departments  of 
the  government  of  the  United  States, 
changes  the  property  of  the  thing  con- 
demned. The  Fortitude,  7  Granch  423,  3 
L.  Ed.  393. 

83.  Facts  not  established  by  decree  of 
condemnation.^ — Gushing  v.  Laird,  107  U. 
S.  69,  80,  27  L.  Ed.  391;  Maley  v.  Shattuck, 
3  Granch  458,  488,  2  L.  Ed.  498. 

If,  as  is  usual,  the  decree  does  not  state 
the  ground  of  condemnation,  it  is  not  even 
conclusive  that  the  vessel  is  enemy's 
property,  for  it  may  have  been  neutral 
property  condemned  for  resisting  a 
search,  or  attempting  to  enter  a  block- 
aded port;  and,  of  consequence,  the  sen- 
tence, being  only  conclusive  of  its  own 
correctness,  leaves  the  fact  of  real  title 
open  to  investigation.  Gushing  v.  Laird, 
107  U.  S.  69,  80,  27  L.  Ed.  391;  Maley  v. 
Shattuck,  3  Granch  458,  488,  2  L.  Ed.  498. 

84.  EfiPect  upon  cargo  of  condemnation 
of  vessel  for  want  of  a  claim. — The  Mary, 
9  Granch  126,  3  L.  Ed.  678. 

86.  What  concluded  by  decree  of  ac- 
quittal and  restitution.^ — Gushing  v.  Laird, 
107  U.   S.  69,  80,  27  L-   Ed.  391. 

86.  Gushing  v.  Laird,  107  U.  S.  69,  80, 
27  L.  Ed.  391. 


Digitized  by 


Google 


782 


PRIZE. 


its  language.8^ 

d.  When  Final  Decree  Is  Entered. — In  prize  proceedings  if  the  captured  prop- 
erty appears  to  belong  to  enemies,  it  is  immediately  condemned,  but  if  its  na- 
tional character  appear  doubtful,  or  even  neutral,  and  no  claim  is  interposed,  the 
court  do  not  proceed  to  a  final  decree,  but  the  cause  is  postponed,  with  a  view  to 
enable  any  person,  having  title,  to  assert  it,  within  a  reasonable  time,  before  the 
court.  This  reasonable  time  has  been,  by  the  general  usage  of  nations,  fixed  at 
a  year,  and  a  day  after  the  institution  of  the  prize  proceedings ;  and  if  no  claim 
be  interposed  within  that  period,  the  property  is  deemed  to  be  abandoned,  and 
is  condemned  to  the  captors.®® 

e.  Effect  of  Death  of  Claimant  Pending  Proceedings. — ^As  a  decree  of 
acquittal  and  restitution  operates  in  rem,  it  is  not  invalidated  by  the  fact  that 
pending  the  proceedings,  the  sole  claimant  has  died  and  his  representatives  have 
not  been  made  parties.®® 

15.  REPORT  OP  Commissioners  Appointed  to  Assess  Damages. — ^The  re- 
port of  commissioners  appointed  to  assess  the  damages  for  an  unlawful  cap- 
ture ought  to  state  the  principles  on  which  it  is  founded,  and  not  a  gross  sum, 
without  explanation.®^ 

16.  Necessity  for  Order  op  Distribution. — If  the  marshal  undertake  to 
make  distribution  among  the  captors,  without  the  orders  of  the  court,  he  does 
it  at  his  peril.®^ 

17.  Costs  and  Expenses. — Where  a  vessel  is  restored,  if  there  was  prob- 
able cause  for  her  seizure,  costs  will  be  denied  to  the  claitnant,®^  and  if  the  case 
is  one  of  strong  and  vehement  suspicion,  or  requires  further  proof  to  entitle  the 
claimant  to  restitution,  the  captors  will  be  awarded  their  costs  and  expenses  in 
proceeding  to  adjudication.®^     G)sts  and  expenses  will  also  be  decreed  against 


87.  A  decree  condemning  shipments  evi- 
denced by  bills  of  ladinp^  with  blank  in- 
dorsements, or  without  indorsement,  fol- 
lowed by  a  blank  obviously  left  for  the 
enumeration  of  the  bills  intended,  was 
held  to  apply  to  those  bills  only  which 
required  indorsement,  or  which  were  in  a 
situation  to  admit  of  it.  The  Friend- 
schaft,  3  Wheat.  14,  45,  4  L-  Ed.  322. 

88.  When  final  decree  is  entered. — ^The 
Harrison,  1  Wheat.  298.  4  L.  Ed.  95. 

89.  EfiPect  of  death  of  claimant  pending 
proceedings. — Gushing  v.  Laird,  107  U.  S. 
69,  80,   27  L.   Ed.  391. 

90.  Report  of  commissioners  appointed 
to  assess  damages. — The  Charming  Betsy, 
2  Cranch  64,  2  L.  Ed.  208. 

91.  Necessity  for  order  of  distribution. 
—The  Gloucester,  2  Dall.  36,  1  L.  Ed.  278. 

92.  Costs  denied  claimant  if  there  was 
probable  cause  for  seizure. — The  Thomp- 
son, 3  Wall.  155,  IS  L.  Ed.  65. 

93.  When  captors  will  be  awarded  their 
costs  and  expenses. — The  ApoUon,  9 
Wheat.  362,  372,  6  L.  Ed.  Ill;  The  Olinde 
Rodrigues,  174  U.  S.  510,  536,  43  L.  Ed. 
1065;  The  Mary,  9  Cranch  126,  151,  3  L. 
Ed.  678;  The  Thompson,  3  Wall.  155,  162, 
18  U  Ed.  55;  The  PeterhoflF,  5  Wall.  28, 
61,  18  L.  Ed.  564;  The  Volant,  5  Wall.  179, 
180.  18  L.  Ed.  626. 

Carriage  of  contraband. — Where  the 
search  of  a  neutral  vessel  leads  the  captors 
to  believe  that  there  is  contraband  on 
board,  it  is  their  duty  to  bring  her  in  for 
adjudication,  and  they  are  not  liable  for 
the  costs  and  expenses  of  doing  so.  The 
PeterhoflF,  5  Wall.  28,  61,  18  L.  Ed.  564. 


Upon  the  restoration  of  a  neutral  ves- 
sel, which  at  the  time  of  capture  had  pa- 
pers showing  a  voyage  between  neutral 
ports,  but  which  had  contraband  on  board, 
it  was  held  that  the  misrepresentation  of 
the  master  as  to  his  knowledge    of     the 

?:round  of  capture   was   suflficient  ground 
or  depriving  the  owners  of  costs.     The 
Springbok,  5  Wall.  1,  23,  18  L.  Ed.  480. 

Restitution  without  costs  or  expenses  to 
either  party  as  against  the  other. — In  a 
case  where  the  court,  upon  evidence  which 
was  conflicting,  did  not  feel  warranted  on 
the  one  hand  in  condemning  or  on  the 
other  in  quite  excusing  the  vessel  or  her 
cargo,  it  directed  restitution,  without  cost 
or  expenses  to  either  party  as  against  tHe 
other.  The  Sir  William  Peel,  5  Wall.  517, 
536,  18  L.  Ed.  696. 

Costs  and  expenses  apportioned  ratably 
between  vessel  and  com  carried  by  her. 
— On  a  capture  of  a  neutral  vessel  which 
was  unobservant,  through  mere  careless- 
ness, of  the  duty  of  keepmg  on  the  neutral 
side  of  a  blockading  line,  and  containing 
money  shipped  under  circumstances  war- 
ranting a  suspicion  that  it  belonged  to  an 
enemy,  a  decree  was  made  restoring  the 
vessel  and  cargo,  including  the  money,  but 
apportioning  the  costs  and  expenses  con- 
sequent on  the  capture  ratably  between 
the  vessel  and  the  coin,  exempting  from 
contribution  the  rest  of  the  cargo.  The 
Dashing  Wave,  5  Wall.  170,  18  L.  Ed.  622. 
Expenses  but  not  costs  deducted  upon 
restoration  of  moneys  arising  from  sale  of 
vessel — ^Where  the  capture  of  a  vessel 
was  unwarranted,  but  there  existed  prob- 
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claimants  upon  restoration,  if  the  captors  had  been  put  to  great  expense,  in  con- 
sequence of  imperfect  documents  found  on  board  the  captured  vessel,  and  great 
delay  had  attended  the  production  of  the  further  proof.®* 

V.  Appeal. — When  the  record  presents  a  case  in  the  supreme  court  which 
has  been  prosecuted  exclusively  as  prize,  the  property  cannot  be  there  con- 
demned as  for  a  statutory  forfeiture.®**  On  the  other  hand  property  cannot  in 
the  supreme  court  be  condemned  as  prize  when  the  record  presents  a  case  pros- 
ecuted below  on  the  instance  side  of  the  court,  for  forfeiture  under  a  statute.®®. 
In  either  of  these  cases,  if  the  facts  disclosed  in  the  record  justify  it,  the  case 
will  be  remanded  to  the  court  below  for  a  new  libel,  and  proper  proceedings  ac- 
cording to  the  true  nature  of  the  case.®^ 

V.  Recapture. 

A.  In  Oeneral. — Recaptures  are  cases  of  prize,®^  and  the  captors  have  an 
undoubted  right  to  proceed  against  the  property  captured  as  belligerent  prop- 
erty, in  a  court  of  prize.®®  The  very  circumstance  that  it  is  found  in  the  pos- 
session of  the  enemy,  affords  prima  facie  evidence  that  it  is  his  property.^ 

B.  Before  Oondemnation. — Under  the  federal  statutes  if  a  vessel  or  goods 
belonging  to  a  person  resident  within  or  under  the  protection  of  the  United 
States  are  taken  by  an  enemy  and  subsequently  recaptured  before  they  are  con- 
demned as  prize  of  war,  they  will  be  restored  to  the  former  owner  upon  his  pay- 
ing salvage.2  This  rule  applies  only  to  recaptures  from  the  enemy,  and  not  to 
property  which  had  come  into  the  enemy's  possession  by  purchase  or  otherwise, 
with  the  consent  of  the  owner  or  his  agent.s  To  support  a  demand  for  salvage, 
the  recapture  must  be  lawful,  and  a  meritorious  service  must  be  rendered.'*  If 
it  appears  that  there  were  well-founded  reasons  for  the  opinion  that  the  vessel 
recaptured  was  in  imminent  hazard  of  being  condemned  as  a  prize,  the  recaptors 


able  cause  therefor,  and  she  had  been  sold, 
It  was  decreed  that  the  moneys  arising 
from  tlie  sale  should  be  paid  to  the  claim- 
ant without  deducting  costs  arising  in  the 
proceedings,  but  after  deducting  the  ex- 
penses properly  incident  to  her  custody 
and  preservation  up  to  the  time  of  her 
sale.  The  Buena  Ventura,  175  U.  S.  384, 
395,  44  L.   Ed.  206. 

Upon  the  restoration  of  the  cargo  of  a 
ship  which  had  on  board  defective  docu- 
ments furnished  by  the  owners'  agent,  the 
captors*  costs  and  expenses  were  ordered 
to  be  paid  by  the  claimant.  The  Venus,  5 
Wheat.  127,  132,  5  L.  Ed.  50. 

94.  Facts  warranting  imposition  upon 
claimants  of  costs  and  expenses. — ^The 
London  Packet,  5  Wheat.  132,  143,  5  L. 
Ed.  52. 

96.  Condemnation  in  supreme  court  as 
dependent  on  case  presented  by  record. — 
United  States  v.  Weed,  5  Wall.  62,  18  L. 
Ed.  531. 

96.  United  States  v.  Weed,  5  Wall.  62, 
18  L.  Ed.  531. 

•<  97.  When  case  will  be  remanded  to 
lower  court  for  a  new  libel. — United  States 
V.  Weed,  5  Wall.  62,  18  L.  Ed.  531;  The 
Watchful,  6  Wall.  91,  93,  18  L.  Ed.  763. 

Decree  dismissing  libel  and  restoring 
property  affirmed.— In  United  States  v. 
Weed,  5  Wall.  62,  1^  L.  Ed.  531,  which 
was  prosecuted  as  prize  of  war  exclu- 
sively, the  facts  did  not  prove  a  case  of 
prize,  nor  did  they  show  a  probable  case 
of  violation  of  any  statutes.    A  decree  of 


the  court  below  dismissing  the  libel  and 
restoring  the  property  was  therefore 
affirmed. 

For  other  matters  relating  to  appeals  in 
prize  cases,  see  the  titles  ADMIRALTY, 
vol.  1,  p.  182;  APPEAL  AND  ERROR, 
vol.   1,  p.  333. 

98.  Recaptures  are  cases  of  prize. — ^The 
Adeline,  9  Cranch  244,  284,  3  L.  Ed.  719. 

Prize  goods  are  goods  taken  on  the  high 
seas,  jure  belli,  out  of  the  hands  of  the 
enemy.  The  Adeline,  9  Cranch  244,  284, 
3  L.  Ed.  719. 

99.  Captors  may  proceed  in  prize/  court 
against  property  recaptured.— The  Ade- 
line, 9  Cranch  244,  285,  3  L.  Ed.  719. 

"In  no  other  way,  and  in  no  other  court, 
can  the  questions  presented  on  a  capture 
jure  belli  be  properly  or  effectually  ex- 
amined." The  Adeline,  9  Cranch  244,  285, 
3  L.  Ed.  719. 

1.  Property  recaptured  prima  facie 
enemy's  property.— The  Adeline,  9  Cranch 
244,  285,  3  L.  Ed.  719. 

%  Property  recaptured  before  con- 
demnation restored  to  former  owner. — ^Act 
of  March  3,  1800,  c.  14,  §  1;  Act  of  June 
30,  1864,  c.  174,  §  29;  13  Stats.  314;  Re- 
vised Statutes,  §  4652.  Oakes  v.  United 
States,  174  U.  S.  778,  792,  43  L.  Ed.  1169. 

3.  Oakes  v.  United  States,  174  U.  S. 
778,  792,  43  L.  Ed.  1169. 

4.  What  essential  to  support  demand  for 
salvage.— The  Amelia,  1  Cranch  1,  2  L. 
Ed.  15. 
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will  be  entitled  to  salvage.*^    If  property  recaptured  is  unclaimed,  it  will  be  con- 
demned as  good  prize.® 

0.  After  Oondemnation. — Property  recaptured  from  an  enemy,  after  con- 
demnation, is  by  the  law  of  nations  lawful  prize  of  war,  and  the  original  owner 
is  not  entitled  to  restitution;^  nor  in  such  case,  after  condemnation  and  sale,  is 
the  original  owner  entitled  to  restitution,  on  payment  of  salvage,  under  the 
salvage  act  of  March  3,  1800,  or  the  prize  act  of  June  26,  1812.® 

D.  Rule  of  Reciprocity. — By  act  of  congress,  as  well  as  by  the  general 
law,  in  cases  of  recapture,  the  rule  of  reciprocity  is  to  be  applied;  that  is.  if 
property  recaptured  belongs  to  parties  domiciled  in  a  foreign  country,  whether 
natives  or  Americans,  or  other  foreigners,  their  rights  depend  altogether  upon 
the  law  of  that  country  as  to  recaptures.^ 

E.  In  Whom  Prize  Vests  Where  Enemy's  Vessel  Is  Captured,  Re- 
captured, and  Again  Recaptured. — An  interest  acquired  in  war  by  posses- 
sion is  divested  by  the  loss  of  possession.  Therefore,  if  an  enemy's  vessel  is 
captured  by  a  privateer,  recaptured  by  another  enemy's  vessel,  and  again  re- 
captured by  another  privateer,  and  brought  in  for  adjudication,  the  prize  vests 
in  the  last  captor.  i<* 

P.  The  Libel. —  American  property,  recaptured,  may  be  restored  on  payment 
of  salvage,  although  the  libel  pray  condemnation  of  it  as  prize  of  war,  and 
do  not  claim  salvage.  ^^ 

O.  Claimant's  Test  Affidavit. — In  prize  proceedings  against  property  re- 
captured the  claimant's  test  affidavit  should  state  that  the  property,  at  the  time 
of  shipment,  and  also  at  the  time  of  capture,  did  belong,  and  will,  if  restored, 
belong  to  the  claimant.  But  an  irregularity  of  this  nature,  is  not  fatal.  'Hie  in- 
formality may  be  corrected  by  amendment.^^     A  test  affidavit,  by  an  agent,  is 


5.  Salvage  allowed  if  there  was  reason 
to  believe  vessel  was  in  danger  of  con- 
demnation.— The  Amelia,  1  Cranch  1,  2 
L.  Ed.  15;  The  Charming  Betsy,  2  Cranch 
64,  121,  2  L.  Ed.  208. 

Facts  not  entitling  captors  to  salvage. — 
In  The  Charming  Betsy,  2  Cranch  64,  121, 
2  L.  Ed.  208,  it  was  not  proved  to  the  satis- 
faction of  the  court  that  the  vessel  re- 
captured was  in  such  imminent  hazard  of 
being  condemned  as  to  entitle  the  recap- 
tors  to  salvage. 

Allowance  of  salvage  for  recapture  of 
neutral  vessels. — The  officers  and  crew  of 
a  ship  of  war  are  entitled  to  salvage,  for 
the  recapture  of  an  armed  neutral  vessel, 
from  a  foreign  belligerent,  by  whom  she 
had  been  manned  with  a  prize  crew.  The 
Amelia.  4  Dall.  34,  1  L.   Ed.  730. 

Salvage  allowed  to  a  United  States  ship 
of  war,  for  the  recapture  of  a  Hamburg 
vessel  out  of  the  hands  of  the  French 
(France  and  Hamburg  being  neutral  to 
each  other),  on  the  ground  that  she  was 
in  danger  of  condemnation  under  the 
French  decree  of  the    18th     of     January, 

1798.  The  Amelia,  1  Cranch  1,  2  L.  Ed.  15. 
Salvage  allowed  under  act  of  March  2, 

1799. — An  .American  vessel,  captured  by  a 
French   privateer,   on   the   31st   of   March, 

1799,  and  recaptured  by  a  public  armed 
American  ship,  on  the  21st  of  April,  1799, 
was  condemned  to  pay  salvage,  under  the 
act  of  congress  of  the  2d  of  March,  1799. 
The  Eliza,  4  Dall.  37,  1  L.  Ed.  731. 

Amount  allowed  for  salvage. — By  the 
act  of  March  3,  1800,  ch.  14,  one-sixth  part 


only  was  allowed  to  a  privateer  for  sal- 
vage, upon  the  recapture  of  the  cargo  on 
board  a  private  armed  vessel  of  the 
United  States,  although  one-half  was  al- 
lowed for  the  recapture  of  the  vessel.  The 
Adeline,  9  Cranch  244,  3  L.  Ed.  719.  Gen- 
erally, as  to  salvage,  see  the  title  SAL- 
VAGE. 

6.  Unclaimed  property  condemned  as 
prize.— The  Adeline,  9  Cranch  244,  289,  3 
L.   Ed.  719. 

7.  Property  recaptured  after  condemna- 
tion lawful  prize.— The  Star,  3  Wheat.  78, 
86,  4  L.  Ed.  338. 

8.  The  Star,  3  Wheat.  78,  86,  4  L.  Ed. 
338. 

9.  Rule  of  reciprocity. — The  Adeline,  9 
Cranch  244,  288,  3  L.  Ed.  719;  The  Star,  3 
Wheat.  78.  4  L.  Ed.  338. 

The  law  of  France,  denying  restitution 
upon  salvage,  after  twenty-four  hours 
possession  by  the  enemy,  the  property  of 
persons  domiciled  in  France  is  condemned 
as  prize,  by  our  courts,  on  recapture,  after 
being  in  possession  of  the  enemy  that 
length  of  time.  The  Star,  3  Wheat.  78,  4 
L.  Ed.  338;  The  Adeline,  9  Cranch  244,  3 
L.  Ed.  719. 

10.  Prize  vests  in  last  captor. — The  As- 
trea,  1  Wheat.  125,  4  L.  Ed.  52. 

11.  Restoration  on  payment  of  salvage 
though  libel  does  not  claim  salvage. — The 
Adeline.  9  Cranch  244,  3  L.  Ed.  719. 

12.  What  affidavit  should  state— In- 
formality may  be  corrected  by  amend- 
ment—The Adeline,  9  Cranch  244,  286,  3 
L.  Ed.  719. 
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not  sufficient,  if  the  principal  be  within  the  country,  and  within  a  reasonable 
distance  from  the  court.  But  if  test  affidavits,  liable  to  such  objections,  have 
been  acquiesced  in  by  the  parties  in  the  courts  below,  the  objection  will  not  pre- 
vail in  the  supreme  court.  ^* 

PRIZE  AND  OAPTUBE.— See  note  1. 
PRIZE  MONEY.— See  note  2. 

PROBABLE  CAUSE.— For  change  of  venue,  see  the  title  Venue.  As  to 
certificate  of  probable  cause  of  seizure,  see  the  title  Revenue  Laws.  Want  of 
probable  cause  as  defense  to  action  for  mal  pros,  or  wrongful  attachment,  see 
the  titles  Attachment  and  Garnishment,  vol.  2,  p.  690;  MAuaous  ProsEt 
CUTION,  vol.  7,  p.  1080.  A»mistaken  view  of  the  law  may  constitute  probable 
cause  in  some  instances.     Probable  cause  does  not  mean  sufficient  cause.* 

PROBATE. — See  the  titles  Executors  and  Administrators,  vol.  6,  p.  119; 
Wii,LS.     See  note  4. 

PROBATE  COURT.— See  Surrogate. 

PROCEDENDO. — See  the  title  Mandate  and  Proceedings  Thereon,  vol. 
8,  p.  97. 

PROCEDURE.— See  the  title  Wills.    And  see  note  5. 

PROCEEDING.— See  note  6. 


18.  A£Bdavit  by  agent — ^The  Adeline,  9 
Cranch  244,  3  L.  Ed.  719. 

1.  Prize  and  capture. — ^Upon  the  mean- 
ing of  these  terms  as  used  in  the  act  of 
congress  of  1861  providing  for  the  con- 
fiscation of  property  used  for  insurrec- 
tionary purposes,  the  court  said:  "In  or- 
dinary use  the  words  'prizes  and  capture* 
refer,  doubtless,  to  captures  on  water,  as 
maritime  prize;  but  in  the  section  under 
consideration  here  they  plainly  refer  to 
property  taken  on  land  as  well  as  on 
water."  Union  Ins.  Co.  v.  United  States, 
6  Wall.  759,  763,  18  L.  Ed.  879.  See,  also, 
the  titles  ABANDONED  AND  CAP- 
TURED PROPERTY,  vol.  1,  p.  1; 
PRIZE,  ante,  p.  744. 

8.  Prize  money.— See  the  title  PRIZE, 
ante,  p.  744.  And  see  United  States  v, 
Steever,  113  U.  S.  747,  28  L.  Ed.  1133. 

8.  Burt  V.  Smith,  203  U.  S.  129,  134,  51 
L.  Ed.  121.  See  the  title  MALICIOUS 
PROSECUTION,  vol.  7,  p.  1082. 

Prize— Revenue  Laws. — See  the  titles 
PRIZE,  ante,  p.  744;  REVENUE  LAWS. 

Probable  cause  for  seizure  exists  where 
there  are  circumstances  sufficient  to  war- 
rant suspicion,  even  though  not  sufficient 
to  warrant  condemnation.  The  Thomp- 
son, 3  Wall.  155,  18  L.  Ed.  55. 

In  Locke  v.  United  States,  7  Cranch 
339,  348,  3  L.  Ed.  364,  it  is  said:  "It  may 
be  added,  that  the  term  probable  cause, 
according  to  its  usual  acceptation,  means 
less  than  evidence  which  would  justify 
condemnation;  and  in  all  cases  of  seizure, 
has  a  fixed  and  well  known  meaning.  It 
imports  a  seizure  made  under  circum- 
stances which  warrant  suspicion.  In  this, 
its  legfal  sense,  the  court  must  understand 
the  term  to  have  been  used  by  congress." 
Avcrill  V,  Smith,  17  Wall.  82,  92,  21  L. 
Ed.  613. 

In  Wood  V.  United  States,  16  Pet.  342, 

9  U  S  Enc— 50 


366,  10  L.  Ed.  987,  it  is  said:  "The  71st 
section  of  the  act  of  1799  declares,  that, 
'in  actions,  suits  or  informations  to  be 
brought,  where  any  seizure  shall  be  made 
pursuant  to  this  act,  if  the  property  be 
claimed  by  any  person,  in  every  such  case, 
the  onus  probandi  shall  lie  upon  such 
claimant;'  and  it  is  afterwards  added,  'but 
the  onus  probandi  shall  lie  on  the  claimant, 
only  where  probable  cause  is  shown  for 
the  prosecution,  to  be  judged  of  by  the 
court  before  whom  the  prosecution  is 
had.'  Probable  cause  must,  in  this  con- 
nection, mean  reasonable  ground  of  pre- 
sumption, that  the  charge  is,  or  may  be, 
well  founded." 

4.  Probate  and  testamentary. — In  Bank  v, 
Dudley,  2  Pet.  492,  524,  7  L.  Ed.  496,  it 
is  said:  "Jurisdiction  of  all  probate  and 
testamentary  matters,  may  be  completely 
exercised,  without  possessing  the  power 
to  order  the  sale  of  the  lands  of  an  in- 
testate. Such  jurisdiction  does  not  appear 
to  us  to  be  identical  with  that  power,  or 
to  comprehend  it." 

5.  Procedure. — In  Kring  v,  Missouri, 
107  U.  S.  221,  231,  27  L.  Ed.  506,  it  is  said: 
"The  word  procedure,  as  a  law  term,  is 
not  well  understood,  and  is  not  found  at 
all  in  Bouvier's  Law  Dictionary,  the  best 
work  of  the  kind  in  this  country.  Fortu- 
nately a  distinguished  writer  on  Criminal 
Law  in  America  has  adopted  it  as  the  title 
to  a  work  of  two  volumes.  Bishop  on 
Criminal  Procedure.  In  his  first  chapter 
he  undertakes  to  define  what  is  meant  by 
procedure.  He  says:  *S.  2.  The  term 
procedure  is  so  broad  in  its  signification 
that  it  is  seldom  employed  in  our  books 
as  a  term  of  art.  It  includes  in  its  mean- 
ing whatever  is  embraced  by  the  three 
technical  terms,  Pleading,  Evidence,  and 
Practice.' " 

6.  Proceedings. — In  Beers  v.  Haughton, 
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PB00EEDIN08  IN  REM  AND  IN  PERSONAM.— See  note  1. 
PROCEEDS.— See  note  2. 

PROCESS. — See  the  titles  Patents,  ante,  p.  136;  Summons  and  Process. 
PROCESS  OF  LAW.— See  note  3. 


9  Pet.  329,  368,  9  L.  Ed.  145,  it  is  said: 
"Proceedings,  both  in  common  parlance 
and  in  legal  acceptation,  imply  action,  pro- 
cedure, prosecution.  And  such  is  the  ex- 
planation given  to  the  term  proceedings, 
m  the  case  of  Wayman  v.  Southard,  10 
Wheat.  1,  6  L.  Ed.  252.  'It  is  applicable,' 
say  the  court,  *to  writs  and  executions, 
and  is  applicable  to  every  step  taken  in  a 
cause;  it  indicates  the  progressive  course 
of  the  business,  from  its  commencement 
to  its  termination.' " 

The  examination  of  a  witness  before  a 
grand  jury  is  a  proceeding  within  the 
anti-trust  law  providing  that  no  person 
shall  be  prosecuted  on  account  of  any- 
thing which  he  may  testify  in  any  pro- 
ceeding under  the  act.  Hale  v.  Henkel, 
201  U.  S.  43,  66,  50  L.  Ed.  652.  See,  gen- 
erally, the  titles  MONOPOLIES  AND 
CORPORATE  TRUSTS,  vol.  8,  p.  431; 
WITNESSES. 

Forthcoming  bonds. — See  the  title 
COURTS,  vol.  4,  p.  1122. 

Eminent  domain. — In  Bauman  v,  Ross, 
167  U.  S.  548,  598,  42  L.  Ed.  270,  it  is  said: 
**The  last  clause  of  §  18,  which  provides 
that  if  the  court  enters  judgment  of  con- 
demnation in  any  case,  and  appropriation 
for  the  payment  of  the  award  of  dam- 
ages is  not  made  by  congress,  after  being 
six  months  in  session,  'the  proceeding's 
shall  be  void  and  the  land  shall  revert  to 
the  owners,'  clearly  means,  by  the  words 
'the  proceedings,'  all  the  proceedings,  not 
merely  the  award  of  damages,  but  also 
the  assessment  of  benefits,  for  if  the  award 
of  damages  is  void,  there  remains  no  sum 
to  be  assessed  for  benefits." 

Proceeding  in  court. — A  preliminary  ex- 
amination by  a  commissioner  is  not  a  pro- 
ceeding "in  any  court  of  the  United  States" 
within  the  meaning  of  U.  S.  Rev.  Stat.,  § 
5406,  U.  S.  Conip.  Stat.  1901,  p.  3657,  re- 
lating to  conspiracv  to  injure  witnesses 
in  such  a  court.  Todd  v.  United  States, 
158   U.    S.    278,   39    L.    Ed.    982. 

Modes  of  process. — In  Duncan  v.  Darst, 
1  How.  301,  306,  11  L.  Ed.  139,  it  is  said: 
"The  terms,  'modes  of  process,'  in  the  act 
of  1789  and,  'proceedfing^  upon  executions, 
and  other  final  process,*  in  the  act  of  1828. 
have  the  same  meaning,  and  include  all 
the  regulations  and  steps  incident  to  that 
process,  from  its  commencement  to  its 
termination  as  prescribed  by  the  state 
laws;  so  far  as  they  can  be  rnade  to  apply 
to  the  federal  courts;  as  this  court  held 
in  Wavman  v.  Southard,  10  Wheat.  1,  27, 
28,  6  L.  Ed.  252,  and,  also,  in  Beers  v. 
Haughton,  9  Pet.  329,  9  L.  Ed.  145;  United 
States  V.  Knight.  14  Pet.  301.  10  L.  Ed. 
465:  Amis  v.  Smith,  16  Pet.  303,  312,  10 
L.  Ed.  973." 


Proceedings  at  law — Proceedings  in 
equity. — In  Fenn  v.  Holme,  21  How.  481, 
484,  16  L.  Ed.  198,  it  is  said:  "In  every 
instance  in  which  this  court  has  ex- 
pounded the  phrases,  proceedings  at  the 
common  law  and  proceedings  in  equity, 
with  reference  to  the  exercise  of  the  ju- 
dicial powers  of  the  courts  of  the  United 
States,  Ihey  will  be  found  to  have  inter- 
preted the  former  as  signifying  the  ap- 
plication of  the  definitions  and  principles 
and  rules  of  the  common  law  to  rights 
and  obligations  essentially  legal;  and  the 
latter,  as  meaning  the  administration  with 
reference  to  equitable  as  contradistin- 
guished from  legal  rights,  of  the  equity 
law  as  defined  and  enforced  by  the  court 
of  chancery  in   England." 

Forms  and  modes  of  proceedings. — See 
the  title  COURTS,  vol.  4,  pp.  1122,  1137. 
And  see  FORM,  vol.  6,  p.  386. 

1.  Proceedings  in  rem  and  in  personam. 
— As  to  proceedings  in  rem  and  in  per- 
sonam, see  the  titles  ADMIRALTY,  vol. 
1,  pp.  128,  130,  156,  159-  ATTACHMENT 
AND  GARNISHMENT,  vol.  2,  p.  691; 
DIVORCE  AND  ALIMONY,  vol.  5,  p. 
425;  DUE  PROCESS  OF  LAW,  vol.  5,  p. 
651;  MARITIME  LIENS,  vol.  8,  pp.  238, 
241;  RES  ADJUDICATA;  SUMMONS 
AND  PROCESS.  As  to  nature  of  proceed- 
ing to  sell  intestate's  property  see  the  title 
EXECUTORS  AND  ADMINISTRA- 
TORS, vol.  6,  p.  147.  As  to  nature  of 
foreclosure  proceeding,  see  the  title 
MORTGAGES  AND  DEEDS  OF 
TRUST,  vol.  8,  p.  495.  As  to  supplemen- 
tary proceedings,  see  the  title  EXECU- 
TIONS, vol.  6,  p.  116. 

SL  Proceeds. — In  Phelps  v.  Harris,  101 
U.  S.  370,  380,  25  L.  Ed.  855,  it  is  said: 
"It  is  argued,  however,  that  the  subse- 
quent direction  to  invest  the  proceeds  in- 
dicates that  a  sale  was  meant.  But  this 
does  not  necessarily  fpllow.  Proceeds 
are  not  necessarily  money.  This  is  also 
a  word  of  great  generality.  Taking  the 
words  in  their  ordinary  sense,  a  general 
power  to  dispose  of  land  or  real  estate 
and  to  take  in  return  therefor  such  pro- 
ceeds as  one  thinks  best,  will  include  the 
power  of  disposing  of  them  in  exchange 
for  other  lands." 

3.  Process  of  law. — A  treaty  between 
the  United  States  and  Spain  provided  for 
the  satisfaction  of  certain  injuries,  if  any, 
which  by  process  of  law  should  be  estab- 
lished by  Spanish  subjects.  Congress  di- 
rected a  district  judge  to  determine  these 
claims  but  provided  that  the  secretary  of 
the  treasury  should  have  the  right  of 
supervision  over  the  decision  of  the  dis- 
trict judge.  It  was  held  that  this  did  not 
violate  the  treaty.    The  court  said:   *'It  is 
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PBOOHEIN  AMI.— See  the  title  Infants,  vol.  6,  p.  1018. 

PBOOLAMATION.— See  the  titles  Judicial  Notice,  vol.  7,  p.  689;  Presi- 
dent OP  THE  United  States.  And  see  the  specific  cross  references  under 
Pardon,  ante,  p.  1. 

PEO  C0NFE880.— See  note  1. 

PBOCXTBADOB  DEL  OOMUN.— See  note  2. 

PEOOUEATION.— See  note  3. 

PBOCUBE.— See  note  4. 

PBODUCEB. — ^The  word  "producer"  does  not  differ  essentially  in  its  legal 
aspects  from  the  word  "manufacturer,"  except  that  it  is  more  commonly  used 
to  denote  a  person  who  raises  agricultural  crops  and  puts  them  in  a  condition 
for  the  market.^ 


said,  however,  on  the  part  of  the  claimant, 
that  the  treaty  requires  that  the  injured 
parties  should  have  an  opportunity  of  es- 
tablishing their  claims  by  a  process  of 
law;  that  process  of  law  means  a  judicial 
proceeding  in  a  court  of  justice  and  that 
the  right  of  supervision  given  to  the 
secretary,  over  the  decision  of  the  dis- 
trict judge,  is  therefore  a  violation  of  the 
treaty.  The  court  think  differently." 
United  States  v.  Ferreira,  13  How.  40,  47, 
14  L.  Ed.  42. 

!•  Pro  confesso. — In  Thomson  v, 
Wooster,  114  U.  S.  104,  111,  29  L.  Ed. 
105,  it  is  said:  "We  may  properly  say, 
therefore,  that  to  take  a  bill  pro  confesso 
is  to  order  it  to  stand  as  if  its  statements 
were  confessed  to  be  true;  and  that  a  de- 
cree pro  confesso  is  a  decree  based  on 
such  statements,  assumed  to  be  true,  1 
Smith's  Ch.  Pract.  153,  and  such  a  de- 
cree is  as  binding  and  conclusive  as  any 
decree  rendered  in  the  most  solemn  man- 
ner." See  the  title  JUDGMENTS  AND 
DECREES,  vol.  7,  p.  656. 

2.  Procurador  del  comun. — In  Lecompte 
V.  United  States,  11  How.  115,  125.  13  L. 
Ed.  627,  it  is  said:  "The  procurador  del 
comun  was  the  officer  appointed  to  make 
inquiry,  put  the  petitioner  in  possession  of 
the  land  prayed  for,  and  execute  the  lieu- 
tenant governor's  and  commandant's  or- 
ders relative  to  the  premises.  Such,  we 
are  told,  were  the  functions  and  duties  of 
the  procurador  or  solicitor  general  rela- 
tive to  grants  of  land  in  this  district." 
Sec,  generally,  the  title  PUBLIC  LANDS. 

8.  Procuration. — In  Washington  v.  Con- 


ger, 125  U.  S.  397,  422,  31  L.  Ed.  778,  it 
is  said:  "Under  the  word  mandato,  the 
same  Escriche  says:  'Mandate:  A  con- 
sensual contract,  by  which  one  of  the 
parties  confides  the  carrying  on  or  ex- 
ecution of  one  or  more  matters  of  busi- 
ness to  the  other,  who  takes  it  in  his 
charge  *  *  *  Mandate  has  also  the  name 
of  procuration,  and  the  mandatary  that  of 
"procurator;"  but  the  word  "mandate"  is 
more  general,  and  comprehends  every 
power  given  to  another,  in  whatsoever 
mode  it  be,  whilst  procuration  supposes  a 
power  given  by  writing.'" 

4.  Procure. — In  Wilson  v.  City  Bank, 
17  Wall.  473,  21  L.  Ed.  723,  it  was  held 
that  the  mere  passive  nonresistance  of  an 
insolvent  debtor  to  the  suit  brought  was 
not  sufficient  to  establish  the  fact  that  he 
had  procured  or  suffered  his  property  to 
be  taken  on  les^al  process. 

Procuring. — The  defendant  was  indicted 
for  advising,  procuring  and  assisting  an- 
other to  rob  the  mail,  it  was  held  that  the 
indictment  sufficiently  alleged  that  the 
mail  was  robbed.  The  court  said:  "It 
charges  the  defendant  not  only  with  ad- 
vising, but  procuring  and  assisting 
Straughan  to  secrete  and  embezzle,  etc. 
This  necessarily  implies  that  the  act  was 
done;  and  is  such  an  averment  or  allega- 
tion, as  made  it  necessary  on  the  part  of 
the  prosecution  to  prove  that  the  act  had 
been  done."  United  States  v.  Mills,  7 
Pet.  138,  142,  8  L.  Ed.  636.  See,  generally, 
the  title  POSTAL  LAWS,  ante,  p.  549. 

5.  Allen  v.  Smith,  173  U.  S.  389,  399,  43 
L.  Ed.  741. 
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I.  Definition  and  Nature  of  Subpoena  Duces  Tecum,  788. 
n.  Power  to  Compel  Production,  789. 

A.  Power  of  Federal  Courts,  789. 

1.  In  General,  789. 

2.  In  Revenue  Cases,  790. 

B.  Power  of  Interstate  Commerce  Commission,  790. 

m.  Oonstitutionality  of  Statutes  Authorizing  Seizure  or  Compulsory 
Production  of  Private  Books  and  Papers,  790. 

IV.  Who  May  Be  Compelled  to  Produce,  790. 

A.  Witness  to  Deed,  790. 

B.  Counsel  for  Government,  790. 

C.  Officers  of  Corporations,  791. 

V.  When  Unnecessary  to  Produce,  791. 
VI.  Effect  of  Failure  to  Produce  Documents  after  Notice,  791. 

A.  As  Laying  Foundation  for  Introduction  of  Secondary  Evidence,  791. 

B.  As  Ground  for  Judgment  of  Nonsuit,  791. 

C.  As  Ground  for  Judgment  by  Default,  791. 

D.  Presumptions  in  Case  of  Failure  to  Produce,  792. 

Vn.  Appeal,  792. 

CROSS   REFERENCES. 

See  the  titles  Ancient  Documents,  vol.  1,  p.  313;  Best  and  Secondary  Evi- 
dence, vol.  3,  p.  214;  Civil  Rights,  vol.  3,  p.  814;  Constitutional  Law,  vol. 
4,  p.  1;  Contempt,  vol.  4,  p.  531;  Discovery,  vol.  5,  p.  350;  Dismissal,  Dis- 
continuance AND  Nonsuit,  vol.  5,  p.  556;  Documentary  Evidence,  vol.  5, 
p.  431;  Evidence,  vol.  5,  p.  1004;  Interstate  and  Foreign  Commerce,  vol.  7, 
p.  269;  Lost  Instruments  and  Records,  vol.  7,  p.  1064;  Presumptions  and 
Burden  op  Proop,  ante,  p.  618;   Searches  and  Seizures;   Witnesses. 

As  to  the  admissibility  of  documents  in  evidence,  see  the  title  Documentary 
Evidence,  vol.  5,  p.  431.  As  to  the  nonproduction  of  documents  as  laying  the 
foundation  for  the  introduction  of  secondary  evidence  of  their  existence  and 
contents,  see  the  titles  Best  and  Secondary  Evidence,  vol.  3,  pp.  214,  218, 
222;  Documentary  Evidence,  vol.  5,  pp.  431,  435,  464,  et  seq.  As  to  bill  of 
discovery  to  compel  production  of  documents,  see  the  title  Discovery,  vol.  5, 
p.  350. 

I.  Definition  and  Nature  of  Subpoena  Duces  Tecum. 

A  subpoena  duces  tecum  is  a  writ  or  process  of  the  same  kind  as  the  sub- 
poena ad  testificandum,  including  a  clause  requiring  the  witness  to  bring  with 
him  and  produce  to  the  court  books,  papers,  etc.,  in  his  hands,  tending  to  eluci- 
date the  matter  in  issue.^     And  it  has  been  said  that  it  would  be  utterly  im- 

1.     Subpcena    duces    tecum    defined. —  Where  an  exception  was  taken  to  the 

2  Bouv.  Law.  Diet.,  1055.    See,  also,  Hale  refusal  of  the  lower  court  to  grant  a  writ 

V.   Henkel,  201  U.  S.  43,  50  L.   Ed.  652;  of    subpoena    duces    tecum    on    jury   com- 

McAlister   v.    Henkel,    201    U.    S.    90,    50  missioners,  not  commanding  them  to  pro- 

L.  Ed.  671;  Nelson  v^  United  States,  201  duce  specified   books  or  papers,  but  that 

U.  S.  92,  50  L.  Ed.  673.  they  should  furnish  the  names  and  rcsi- 

(788) 
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possible  to  carry  on  the  administration  of  justice  without  this  writ.^  It  is  a 
general  principle  of  law  that  a  subpoena  duces  tecum  should  describe  with 
particularity  the  documents  sought  to  be  produced.* 

n.  Power  to  Compel  Production. 

A.  Power  of  Federal  Courts — 1.  In  General. — By  §  15  of  the  judiciary 
act  of  1789,  reproduced  now  in  §  724  of  the  Revised  Statutes,  in  the  trial  of 
all  actions  at  law,  the  courts  of  the  United  States  are  authorized,  upon  motion 
and  due  notice  thereof,  to  require  the  parties  to  produce  books  or  writings  in 
their  possession  or  power,  which  contain  evidence  pertinent  to  the  issue,  in  cases 
and  under  circumstances  where  they  might  be  compelled  to  produce  the  same 
by  the  ordinary  rules  of  proceeding  in  diancery.*  Under  the  judiciary  act  the 
courts  of  the  United  States  can  only  require  the  production  of  documents  in 
cases  and  under  circumstances  where  a  court  of  chancery  would  grant  dis- 
covery,*^ and  the  provision  was  intended  to  prevent  the  necessity  of  instituting 
suits  in  equity  merely  to  obtain  from  an  adverse  party  the  production  of  deeds 
and  papers  relative  to  the  litigated  issue.®  The  act  does  not  specify  to  whom 
the  notice  required  thereby  shall  be  given,  i.  e.,  to  the  party  himself,  or  his 


dences  of  the  3,500  citizens  whom  they 
had  summoned  to  qualify  as  jurors,  the 
court  said:  "The  court  thought  that  the 
writ  asked  for  was  not  a  writ  of  sub- 
poena duces  tecum,  and  that  the  defend- 
ant, if  he  desired  information  from  the 
commissioners,  should  have  subpoenaed 
them  to  attend  as  witnesses.  Besides,  the 
defendant  had  the  advantage  of  their 
testimony  by  -consenting  to  the  use  of 
their  evidence  in  the  Heard  Case.  At  all 
events,  no  injury  was  suffered  by  the 
defendant  by  refusal  of  the  court  to  grant 
him  the  writs  prayed  for,  because  the 
evidence  he  desired  to  get  did  not  tend 
to  show  that  the  rights  of  the  accused 
were  denied  by  the  constitution  or  laws 
of  the  state,  and  therefore  did  not 
authorize  the  removal  of  the  prosecution 
from  the  state  court."  Murray  v,  Louisi- 
ana, 163  U.  S.  101,  107,  41  L.  Ed.  87. 

2.  Necessity  for  writ. — Hale  v,  Henkel, 
201  U.  S.  43,  73,  50  L-  Ed.  652. 

8.  Partictdarity  required  in  description 
of  documents. — Hale  v.  Henkel,  201  U.  S. 
43,  77,  50  L.  Ed.  652;  McAlister  v.  Henkel, 
201  U.  S.  90,  50  L.  Ed.  671. 

A  subpoena  pointing  out  the  particular 
writings  sought  for  (three  agreements) 
giving  in  each  case  the  date,  names  of  the 
parties,  and,  in  one  instance,  a  suggestiqn 
of  the  contents,  held  to  be  unobjection- 
able. McAlister  v.  Henkel,  201  U.  S.  90, 
50  L.  Ed.  671. 

"An  exception  was  taken  to  the  refusal 
of  the  court  to  grant  what  was  termed  a 
subpnena  duces  tesum,  directed  to  Francis 
E.  Zacharie,  registrar  of  voters.  The 
reason  given  by  the  court  was  that  the 
so-called  writ  of  subpoena  duces  tecum 
did  not  purport  to  be  such,  did  not  de- 
scribe or  refer  to  any  paper  or  document 
which  was  in  the  possession  of  the 
registrar,  and  which  the  defendant  re- 
quired. The  court  was  of  opinion  that 
either  the  defendant  should  have  specified 


the  books  or  documents  required;  or,  if 
he  wished  information  from  the  registrar, 
he  should  have  subpoenaed  him  to  attend 
and  testify.  We  perceive  no  error  in  this 
action."  Murray  v.  Louisiana,  163  U.  S. 
101,  107,  41  L.  Ed.  87. 

4.  Power  of  federal  courts  to  compel 
production  of  documents — In  generaL — 
Boyd  V.  United  States,  116  U.  S.  616,  630, 
29  L.  Ed.  746;  Hanson  v.  Eustace,  2  How. 
653,  654,  704,  11  L.  Ed.  416;  Thompson  v, 
Selden,  20  How.  194,  15  L.  Ed.  1001; 
Geyger  v,  Geyger,  2  Dall.  332,  1  L. 
Ed.  403. 

When  one  party  gives  notice  to  another 
to  produce  on  trial  a  written  instrument, 
and  the  party  who  so  receives  the  notice 
produces  and  offers  to  verify  it  by  his 
oath,  the  other  party  cannot  refuse  to 
use  that  paper,  and  introduce  a  copy  in 
the  first  instance,  on  the  allegation  that 
the  first  is  not  genuine,  although  he  might 
show  wherein  it  was  erroneous  or  de- 
fective after  it  was  once  introduced.  Stitt 
V.  Huidekopers,  17  Wall.  384,  21  L.  Ed.  644. 

As  to  plaintifTs  failure  to  comply  with 
order  as  giving  defendant  the  right  to  a 
judgment  of  nonsuit,  see  post,  *'As 
Ground  for  Judgment  of  Nonsuit,"  VI,  B. 

As  to  defendant's  failure  to  comply  with 
order  as  giving  the  plaintiff  the  right  to 
a  judgment  by  default,  see  post,  **As 
Ground  for  Judgment  by  Default,"  VI,  C. 

5.  Limitation  of  power. — Boyd  v.  United 
States,  116  U.  S.  616,  631,  29  L.  Ed.  746. 
See  the  title  DISCOVERY,  vol.  5,  p.  350. 

6.  Purpose  of  provision. — Geyger  v. 
Geyger,  2  Dall.  332,  1  L.  Ed.  403. 

The  provision  enables  courts  of  law  to 
apply  the  same  rules  and  principles,  where 
papers  or  books  are  withheld,  as  have 
been  adopted  by  courts  of  equity.  Hanson 
V.  Eustace,  2  How.  653,  654,  704,  11  L. 
Ed.  416. 

In  an  action  of  trespass  or  trover  to 
recover  damages  sustained  by  plaintiff  by 
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attorney,  but  the  court  will  always  keep  the  cause  under  its  control,  for  the 
purposes  of  substantial  justice,  and  never  suffer  either  party  to  be  entrapped^ 
If  notice  of  a  rule  to  produce  deeds  and  papers  be  served  on  an  attorney,  whose 
client  resides  at  a  distance,  the  trial  will  be  postponed,  until  full  opportunity 
has  been  afforded  him  to  communicate  With  his  client.®  The  search  and  seizure 
clause  of  the  fourth  amendment  to  the  federal  constitution  was  not  intended 
to  interfere  with  the  power  of  courts,  through  a  subpoena  duces  tecum,  to  com- 
pel the  production  of  documentary  evidence  upon  a  trial  in  court.®  But  an 
order  for  the  production  of  books  and  papers  may  constitute  an  unreasonable 
search  and  seizure  within  the  fourth  amendment.  ^<^ 

2.  In  Revenue  Cases. — As  to  the  power  of  a  court  of  the  United  States, 
in  revenue  cases,  to  require  the  defendant  to  produce  in  court  his  private  books 
and  papers,  see  the  title  Constitutional  Law,  vol.  4,  pp.  506,  507.  See,  also, 
the  title  Revenue  Laws. 

B.  Power  of  Interstate  Oommerce  Commission. — As  to  the  power  of 
the  interstate  commerce  commission  to  require,  by  subpoena,  the  production  of 
all  books,  papers,  and  other  documents  relating  to  any  matter  under  investiga- 
tion, see  the  title  Interstate  and  Foreign  Commerce,  vol.  7,  p.  510,  et  seq. 

m.  Oonstitutionality  of  Statutes    Authorizing    Seizure  or  Compulsory 
Production  of  Private  Books  and  Papers. 

As  to  whether  statutes  authorizing  the  seizure  or  compulsory  production  of 
a  man's  private  books  or  papers  to  be  used  in  evidence  against  him,  are  un- 
constitutional as  being  within  the  prohibition  of  the  fourth  amendment  to  the 
federal  constitution,  relating  to  unreasonable  searches  and  seizures,  and  the  pro- 
hibition of  the  fifth  amendment  declaring  that  no  person  shall  be  compelled  in 
any  criminal  case  to  be  a  witness  against  himself,  see  the  titles  Constitutionai, 
Law,  vol.  4,  p.  504,  et  seq.;  Interstate  and  Foreign  Commerce,  vol.  7,  p.  510, 
et  seq.    See,  also,  the  title  Searches  and  Seizures. 

IV.  Who  May  Be  Compelled  to  Produce. 

See  ante,  "In  General,"  II,  A,  1. 

A.  Witness  to  Deed. — Where  the  defendant  in  an  action  is  not  a  party  to  an 
alleged  deed,  no  notice  can  be  given  him  to  produce  it,  within  the  general  rule 
for  the  production  of  deeds,  nor  if  he  stands  merely  in  the  character  of  a  witness 
to  the  deed,  is  he  compellable  to  produce  it.^^ 

B.  Oounsel  for  Government. — The  counsel  for  the  government  cannot  be 
compelled  to  produce  either  copies  of  papers  on  file  in  any  of  the  departments 
or  public  offices  of  the  government,  or  the  originals,  for  the  benefit  of  parties 
who  may  be  litigating  with  the  govemment.^^ 

reason  of  the  wrongful  cutting,  carrying  vol.    4,    p.    504,    et    seq.;    INTERSTATE 

away  and  conversion  of  his  property  con-  AND    FOREIGN    COMMERCE,   vol.    7, 

sisting  of  timber,  the  plaintiff  is  entitled  p.  510,  et  seq. 

to  an  inspection  of  the  books  and  papers  10.    Order  may  constitute  unreasonable 

of   the    defendant,   and    he   has   the    same  search,  etc. — Hale  v.  Henkel,  201  U.  S.  43, 

power   to   obtain   the    facts   therefrom    in  76,  50  L.  Ed.  652. 

such  an  action  as  he  would  have  in  a  suit  For    full     treatment    of    the    question 

in  equity.     United  States  v.  Bitter  Root,  whether  an  order  for  the   production  of 

etc.,  Co.,  200  U.   S.   451,  472,  473,  50   L.  documents    constitutes    an    unreasonable 

Ed.    550.     See    the    titles    DISCOVERY,  search  or  seizure,  see  the  title  SEARCHES 

vol.    5,    p.    350;    TRESPASS;    TROVER  AND  SEIZURES. 

AND  CONVERSION.  11.   Witness  to  deed— Edgar  v,  Robin- 

7.  To  whom  notice   given. — Geyger  v,  son,  4  Dall.  132,  i  L.  Ed.  772. 

Geyger,  2  Dall.  332,  333,  1  L.  Ed.  403.  12.  Counsel  for  government — Barney  v. 

8.  Notice  served  on  attorney. — Geyger      Schmeider,  9  Wall.  248,  19  L.  Ed.  648. 
V,  Geyger,  2  Dall.  332,  i  L.  Ed.  403.  "The   proper   mode   of  proving  papers 

9.  Right  to  compel  production  not  on  file,  in  any  of  the  departments  or  pub- 
affected  by  fourth  amencfanent. — Hale  v.  lie  offices  of  the  government,  is  by  pro- 
Henkel,  201  U.  S.  43,  73,  50  L.  Ed.  C52,  curing  certified  copies  from  those  persons 
See  the  titles  CONSTITUTIONAL  LAW,  who    have    them    in    custody.      ♦     *     * 


Digitized  by 


Google 


PRODUCTION  OF  DOCUMENTS. 


791 


0.  Officers  of  Corporations. — Officers  of  a  corporation  summoned  as  wit- 
nesses cannot  refuse  to  produce  the  books  and  other  documents  of  the  corporiition 
on  the  ground  that  the  possession  of  the  documents  by  the  witnesses  is  not  per- 
sonal, but  is  that  of  the  corporation  of  which  they  are  officers.^^ 

V.  When  Unnecessary  to  Produce. 

The  court  will  not  make  an  order  for  the  production  of  deeds,  which  are  duly 
recorded,  unless  a  special  reason  be  assigned.^*  If  a  certified  copy  of  a  duly- 
recorded  deed  is  evidence,  it  is  not  necessary  to  produce  the  original  book  in 
which  the  same  was  recorded.^®  And  parol  evidence  of  a  deed  is  admissible, 
without  a  notice  to  produce  it,  as  against  one  not  a  party  to  the  deed.^^ 

VI.  Effect  of  Failure  to  Produce  Documents  after  Notice.  ^"^ 

A.  As  Lajdng  Foundation  for  Introduction  of  Secondary  Evidence. — 

See  the  title  Best  and  Secondary  Evidence,  vol.  3,  p.  222. 

B.  As  Oround  for  Judgment  of  Nonsuit. — By  §  IS  of  the  judiciary  act  of 
1789,  the  substance  of  which  is  found  in  §  724  of  the  Revised  Statutes,  if  a 
plaintiff  fails  to  comply  with  an  order  of  the  court  for  the  production  of  books 
and  writings,  the  court  may,  on  motion,  give  a  like  judgment  for  the  defendant 
as  in  cases  of  nonsuit.*® 

0.  As  Oround  for  Judgment  by  Default. — Under  §  15  of  the  judiciary  act 
of  1789  reproduced  now  in  §  724  of  the  Revised  Statutes,  upon  failure  of  the 
defendant  to  comply  with  an  order  to  produce  books  or  writings,  the  court  may, 


Notice,  therefore,  to  the  party  or  counsel 
representing  the  government  to  produce 
such  papers,  does  not  authorize  the  party 
giving  the  notice  to  use  other  copies  than 
those  properly  certified  as  above  stated." 
Barney  z\  Schmeider,  9  Wall.  248,  19  L. 
Ed.  648. 

18.  OfiBcers  of  corporations. — Nelson  v. 
United  States,  201  U.  S.  92,  115,  50  L. 
Ed.  673. 

A  corporation  can  have  possession  of 
nothing  except  by  the  human  beings  who 
are  its  officers,  and  it  is  to  them,  not  the 
intangible  being  they  represent  and  act 
for,  that  the  law  directs  its  process  of 
subpoena  and  must  procure  its  evidence. 
Nelson  v.  United  States,  201  U.  S.  92,  115, 
50  L.  Ed.  673. 

The  officers  have  the  custody  (actual 
possession)  of  the  books  and  are  sum- 
moned from  necessity  as  representing  the 
corporations.  They  have  all  the  posses- 
sion human  beings  can  have,  and  if  they 
can  refuse  to  produce,  the  books  of  a 
corporation  can  be  withdrawn  from  the 
reach  of  compulsory  process.  Nelson  v. 
United  States,  201  U.  S.  92,  115,  50  L. 
Ed.  673.  See  the  titles  CONSTITU- 
TIONAL LAW,  vol.  4,  p.  504,  et  seq.; 
CORPORATIONS,  vol.  4,  p.  621;  OFFI- 
CERS AND  AGENTS  OF  PRIVATE 
CORPORATIONS,  vol.  8,  p.  957. 

In  an  action  of  trespass  or  trover  for 
wrongfully  cutting  and  carrying  away 
plaintiff's  timber,  the  plaintiff  is  entitled 
to  an  inspection  of  the  books  and  records 
of  the  defendant  corporations,  and  he  has 
the  same  power  to  obtain  facts  therefrom 
as  he  would  have  in  a  suit  in  equity. 
United   Slates   v.    Bitter   Root,   etc.,    Co., 


200  U.  S.  451,  472,  473.  50  L.  Ed.  550. 
See  the  titles  DISCOVERY,  vol.  5,  p.  350; 
EQUITY,  vol.  5,  p.  803;  TRESPASS; 
TROVER  AND  CONVERSION. 

14.  Deeds  on  record. — Geyger  v,  Geyger, 
2  Dall.  332,  1  L.  Ed.  403. 

"The  originals  may,  sometimes,  indeed, 
be  necessary,  for  a  special  reason,  de- 
tached from  the  evidence;  but  in  that 
case,  the  special  reason  must  be  assigned 
to  the  court.  The  defendant's  counsel 
offering  to  refer  their  opponents  to  the 
pages,  etc.,  where  the  deeds  in  question 
are  recorded,  the  court  declared,  that  this 
put  an  end  to  the  matter;  but  added,  that 
if  it  was  not  satisfactorily  done,  they 
would  not  allow  the  cause  to  be  brought 
to  trial."     Geyger  v,  Geyger,  2  Dall.  332, 

1  L.  Ed.  403. 

15.  Original  record  book  need  not  be 
produced. — Winn  v.  Patterson,  9  Pet.  663, 
9  L.  Ed.  266. 

16.  Edgar  v.  Robinson,  4  Dall.  132,  1 
L.  Ed.  772. 

17.  Effect  of  failure  to  produce  docu- 
ments.— Generally,  as  to  the  effect  of  a 
failure  to  produce  documents  after  notice 
to  produce,  see  Hanson  v.  Eustace,  2 
How.  653,  11  L.  Ed.  416. 

18.  As  ground  for  judgment  of  non- 
suit.-—Boyd  V.  United  States,  116  U.  S.  616, 
630,   29   L.   Ed.   746;    Hanson  v,   Eustace, 

2  How.  653,  654,  704,  11  L.  Ed.  416; 
Thompson  v.  Selden,  20  How.  194,  15  L. 
Ed.  1001;  Geyger  v.  Geyger,  2  Dall.  332, 
1  L.  Ed.  403.  See  ante,  "In  General,'' 
II,  A,  1.  See  the  title  DISMISSAL, 
DISCONTINUANCE  AND  NONSUIT, 
vol.  5,  p.  391. 
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upon  motion  give  judgment  against  him  by  default. *^* 

D.  Presumptions  in  Oase  of  Failure  to  Produce. — See  the  titles  Best  Ain> 
Secondary  Evidence,  vol.  3,  p.  222 ;  Presumptions  and  Burden  op  Pro(», 
ante,  p.  618. 

Vn.  Appeal. 

As  to  appeals  from  orders  directing  witness  to  testify  and  produce  doctmients, 
see  the  title  Appeal  and  Error,  vol.  1,  p.  974. 

19.    As    ground    for   judgment   by   de-  ante,  "In  General,"  II,  A,  1.    See  the  title 

fault.— Boyd  v.  United  States,  116  U.  S.  JUDGMENTS  AND  DECREES,  voL   7, 

616,  630,  29  L.  Ed.  746;  Hanson  v,  Eustace,  p.  656. 
2  How.  653,  654,  704,  11  L.  Ed.  416.     See 
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L  Profert,  793. 

A.  Instruments  of  Which  Profert  Must  or  May  Be  Made,  793. 

B.  When  Necessary,  793. 

C.  Sufficiency  of  Profert,  794. 

D.  Excuse  of  Profert;    Lost  Deed,  794. 

E.  Want  of  Profert,  794. 

1.  How  Objection  Raised,  794. 

2.  Aided  by  Verdict,  Pleading  Over,  etc.,  794. 

n.  Oyer,  795. 

A.  General  Nature,  Purpose  and  Effect,  795. 

B.  Necessity  for  Oyer,  795. 

1.  Generally,  795. 

2.  Where  Profert  Improperly  Made,  795. 
C.  Sufficiency  of  Demand  of  Oyer,  795. 

1.  Oyer  of  Bond  and  Condition,  795. 

2.  Where  Deed  Set  Forth  in  Only  One  of  Several  Counts,  795. 

D.  Effect  of  Improper  Demand  of  Oyer,  796. 

E.  Procedure  upon  Oyer;  Demurrer  or  Plea  in  Abatement,  796. 

1.  Variance  between   Writ  and  Declaration,   796. 

2.  Validity  of  Letters  Testamentary,  796. 

I.  Profert. 

A.  Instruments  of  Which  Profert  Must  or  May  Be  Made.— At  the  com- 
mon law  profert  is  required  and  oyer  is  demandable  as  to  deeds  and  letters  of 
probate  and  administration  ;i  but  oyer  is  not  demandable  of  a  record.^ 

B.  When  Necessary. — ^Where  Deed  Is  Stated  Merely  as  Inducement, 
etc. — No  profert  of  a  deed  is  necessary  where  it  is  stated  only  as  inducement,  and 
where  the  plaintiff  is  neither  a  party  nor  privy  to  it.^ 

Where  Deed  Must  Oome  from  Other  Side. — Nor  in  an  action  upon  a  bond 
for  performance  of  covenants  in  another  deed,  can  oyer  of  such  deed  be  craved ; 
for  the  defendant  and  not  the  plaintiff  must  show  it,  with  a  profert  of  it,  or  an 
excuse  for  the  omission.* 

In  Action  upon  Judgment  Recovered  by  Administrator. — See  the  title 
Executors  and  Administrators,  vol.  6,  p.  179. 

1.  Profert;  of  what  instnunents. —  Sneed  v,  Wister,  8  Wheat.  690,  5  L. 
Suydam  v.  Williamson,  20  How.  427,  436,      Ed.  717. 

15    L.    Ed.    978;    Wilson    v,    Codman,    3  8.  Where  deed  stated  merely  as  induce- 

Cranch  193,  207,  2  L.  Ed.  408;  Duvall  v,  ment,  etc.— Du vail  v,  Craig,  2  Wheat.  45, 

Craig,  2  Wheat.  45,  4  L.  Ed.  180.    See  the  4  L.  Ed.  180. 

title     EXECUTORS    AND     ADMINIS-  Breach   of    covenant;    previous   assign- 

TRATORS,  vol.  6,  p.  179.  ment    made    by    grantor.— Thus,    in    an 

Where  a  plaintiff  in  a  pending  action  action  for  a  breach  of  covenant  of  title, 

dies,  his   executor  desiring  to  prosecute,  the  plaintiff  is  not  bound  to  make  profert 

must    show    himself    to    be    executor    by  of  a  previous  assignment  alleged  to  have 

making  profert  of  his  letters  testamentary,  been  made  by  the  grantor  and  described 

unless  the  fact  be  admitted  by  the  parties;  in    the    breach    as    constituting    a    defect 

and    the    defendant    may    insist    on    the  in  his  title  where  the  plaintiff  was  neither 

production  of  his  letters  testamentary  be-  a    party    nor    privy   to    such    assignment, 

fore  he  shall  be  permitted  to  prosecute.  Duvall  v.  Craig,  2  Wheat.  45,  4  L.  Ed.  180. 

Wilson  V,  Codman,  3  Cranch  193,  207,  2  4.    Where  deed  must  come  from  other 

L.  Ed.  408.  side.— Sneed  v,   Wister,   8  Wheat.   690,   5 

2.  Oyer  not  demandable  of  a  record. —  L.  Ed.  717. 
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Depends  Now  upon  Law  of  Each  State.— The  necessity  of  a  profert  of 
letters  of  administration  depends  upon  the  local  laws  of  each  state,* 

0.  Sufficiency  of  Profert. — A  general  profert  of  letters  testamentary  is 
sufficient.  Their  validity  capnot  be » gone  into,  unless  oyer  be  craved  and  granted 
so  as  to  bring  them  before  the  courtJ 

Necessity  for  Presenting  the  Original. — Originally  when  profert  was 
made  of  letters-patent  the  principles  of  pleading  required  that  the  original, 
under  the  great  seal,  should  be  produced ;  for  a  profert  could  not  be  of  any  copy 
or  exemplification.^  It  was  to  cure  this  difficulty  that  the  statutes  of  3  Edw. 
VI,  ch.  4,  and  13  Elizabeth,  ch.  6,  were  passed;  so,  too,  the  statutes  of  10  Anne, 
ch.  18,  made  copies  of  enrolled  deeds  of  bargain  and  sale,  offered  by  profert  in 
pleading,  evidence.  These  statutes  having  been  passed  before  the  emigration  of 
our  ancestors,  and  being  applicable  to  our  systems,  and  in  amendment  of  the 
law,  constitute  a  part  of  our  common  law.^ 

D.  Excuse  of  Profert;  Lost  Deed. — In  a  case  at  common  law  profert  of 
a  deed  has  been  dispensed  with  in  a  court  of  law  upon  a  special  declaration 
stating  the  loss  of  the  deed.^^  It  was  while  the  possession  and  the  right  were 
confounded  that  this  objection  of  being  unable  to  make  profert  was  thought  of 
weight.^^ 

E.  Want  of  Profert — 1.  How  Objection  Raised. — Objection  for  want  of 
profert  must  be  raised  by  demurring  generally  for  the  defect.^^ 

2.  Aided  by  Verdict,  Pleading  Over,  etc. — Failure  of  an  executor  to  make 
profert  of  his  letters  testamentary  in  his  declaration  is  aided  by  pleading  over, 
and  cannot  be  taken  advantage  of  unless  the  defendant  demurs  generally  for  the 
defect. ^3  Failure  to  make  profert  of  letters  of  administration  is  also  cured 
by  the  verdict.** 


6.  Governed  by  local  law. — Matheson  v. 
Grant,  2  How.  263,  283,  11  L.  Ed.  261. 

7.  Sufficiency  of  profert. — Childress  v, 
Emory,  8  Wheat.  642,  671,  5  L.   Ed.  705. 

8.  Necessity  for  presenting  the  original. 
—Patterson  v.  Winn,  5  Pet.  233,  8  L. 
Ed.  108. 

9.  Same;  statutes. — Patterson  v,  Winn, 
5  Pet.  233,  8  L.  Ed.  108. 

10.  Excuse  of  profert;  lost  deed. — Ware 
V.  Hylton,  3  Dall.  199,  265,  1  L.  Ed.  568. 

11.  Ware  v.  Hylton,  3  Dall.  199,  265,  1 
L.  Ed.  568. 

12.  Want  of  profert;  how  objection 
raised.— Kane  v.  Paul,  14  Pet.  33,  42,  10 
L.  Ed.  341. 

13.  Want  of  profert  aided  by  verdict; 
pleading  over,  etc. — Thompson  v,  Musser, 
1  Dall.  458,  461,  1  L.  Ed.  222;  Kane  v, 
Paul,  14  Pet.  33,  42,  10  L.  Ed.  341;  Wilson 
V.  Codman,  3  Cranch  193,  207,  2  L.  Ed.  408. 

If  upon  the  death  of  a  plaintiff  an  order 
for  the  admission  of  his  executor  as  a 
party  be  made  without  requiring  him  to 
make  profert  of  his  letters  testamentary, 
it  is  then  too  late  to  contest  the  fact 
of  his  being  an  executor.  Wilson  v. 
Codman,  3  Cranch  193,  207,  2  L.  Ed.  408. 

But  if  the  court  has  unguardedly  per- 
mitted a  person  to  prosecute  who  has  not 
given  satisfactory  evidence  of  his  right 
to  do  so,  it  possesses  the  means  of  pre- 
venting any  mischief  from  the  inadvert- 
ence, and  will  undoubtedly  employ  those 
means.  Wilson  v.  Codman,  3  Cranch  193, 
207,  2  L.  Ed.  408. 

14.  Matheson  v.  Grant,  2  How.  263,  283, 


11   L.   Ed.   261;   Thompson   v.   Musser,   1 
Dall.  458,  461,  1  L.  Ed.  222. 

"But  the  counsel  for  the  defendant  in 
error  have  answered  these  cases,  by 
urging  that  oyer  of  the  penal  bill  was 
prayed  and  granted;  that  the  defendant 
below  pleaded  in  chief  to  the  declaration, 
payment,  and  joined  issue;  and  that  the 
verdict  was  for  the  plaintiff  below.  They 
contended,  that  the  plaintiff  was  only 
bound  to  prove  the  gist  of  the  action; 
that  it  was  not  incumbent  on  him  to  prove 
that  the  smaller  quantity  of  100,000  weight 
of  tobacco  was  not  paid;  that  under  the 
act  for  defalcation  (1  Sm.  L.  49),  the  jury 
are  to  find  the  sum  really  due;  and  that 
the  defect,  if  it  was  one,  is  cured  by 
pleading  over  in  chief,  and  also  by  the 
verdict.  *  *  *  We  are  clearly  of 
opinion,  that  this  defect  in  the  declara- 
tion, with  respect  to  the  averment,  cannot 
now  be  taken  advantage  of  as  an  error. 
It  might,  indeed,  have  been  fatal  on  de- 
murrer; but,  at  this  period  of  the  cause, 
it  is  cured  by  the  plea  in  bar,  by  the 
verdict,  and  by  the  statutes  of  jeofails. 
The  defendant  below  pleaded  payment, 
which  admits  the  declaration  to  be  good. 
10  Vin.  Abr.  3,  pi.  12.  The  penal  bill 
became  part  of  the  record  by  the  oyer; 
and  if  the  jury  had  not  been  satisfied 
that  the  smaller  quantity  was  not  paid, 
they  would  never  have  given  a  verdict 
for  114,286  weight  of  tobacco.  This  was 
the  very  thing  litigated  and  determined: 
and  it  was  the  province  of  the  jury,  under 
the    act    of   defalcation,   to   ascertain   the 
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n.  Oyer. 

A.  General  Nature,  Purpose  and  Effect. — Oyer  is  a  method  by  which 
certain  evidence  may  be  incorporated  intb  the  record  at  the  nisi  prius  tnal,'  and 
occurs  where  the  plaintiff  in  his  declaration  or  the  defendant  in  his  plea  finds  it 
necessary  to  mak^  prof ert  of  a  deed,  probate^  letters  of  administration,  or  other 
instrument  tindef  seal,  and  the  other  patty  prays- that  it  may  be  read  to  him, 
which  in  such  a  case  cannot,  as  a  general  rule,  be  denied  by  the  court.  The 
effect  of  the  proceeding  is  to  make  the  instrument  of  which  oyer  is  demanded 
a  part  of  the  proceedings,  and  consequently  to  place  it  within  the  operation  of  a 
writ  of  error,  which,  in  every  case  where  the  proceeding  is  according  to  the 
course  of  the  common  law,  brings  up  the  whole  record ;  and  the  evidence,  what- 
ever it  may  be,  having  been  made  a  part  of  the  record  by  such  proceedings,  the 
questions  of  law  arising  upon  it  become  a  proper  subject  of  revision  upon  the 
writ  of  error.  ^5 

B.  Necessity  for  Oyer— 1.  Generai,i,y.— -If  the  defendant  would  object  to 
the  sufficiency  or  validity  of  the  instrument  of  which  profert  is  made,  he  must 
crave  oyer  so  as  to  bring  it  before  the  court;  otherwise  it  cannot  be  judicially 
examined.^® 

2.  Wh^r^  Proipert  ImpropErI/Y  Made. — If  profert  be  unnecessarily  or  im- 
properly made,  the  defendant  is  not  entitled  to  demand  oyer  of  the  instrument, 
but  is  bound  to  plead  without  it.*''^ 

0.  Sufficiency  of  Demand  of  Oyer — 1.  Oyer  of  Bond  and  Condition. — 
Oyer  of  a  bond  does  not  include  oyer  of  its  condition;  nor  e  converso.^® 

2.  Where  Deed  Set  Forth  in  Only  One  of  Several  Counts.— Oyer  of  a 
deed,  set  forth  in  the  first  count,  does  not  make  that  deed  part  of  the  record,  so 
as  to  apply  to  other  counts  in  the  declaration.^^ 

Reason  for  Rule. — The  explanation  of  this  is  that  different  counts  allege 
different  contracts  and  different  assumpsits.  It  is  upon  this  idea  alone  that  a 
verdict  can  be  rendered  for  the  plaintiff  upon  one  count,  and  for  the  defendant 
upon  another ;  therefore,  the  oyer  of  his  contract  set  forth  in  one  count  cannot 
be  the  oyer  of  another  contract  set  forth  in  another  count,  and  cannot  spread 


balance,  which  must  have  appeared  from 
the  evidence.  The  verdict,  therefore,  also 
aids  the  omission  of  the  averment.  See 
3  Black.  Com.  394;  Carth.  389;  Jenk.  Cent. 
21,  ca.  39;  Ibid.  288,  ca.  24.  Several  of 
the  cases  cited  on  both  sides  do  not  apply; 
but  all  the  late  authorities  (many  of  which 
are  in  point)  support  our  judgment  on 
this  occasion.  Those  cases  which  bear  a 
contrary  aspect,  occurred  before  the  last 
of  the  statutes  of  jeofails,  and  previous 
to  the  more  liberal  decisions  of  modern 
judges.  2  Burr.  756.  The  general  rule, 
however,  is  now  well  established,  that  if 
a  plaintiff  states  his  title  in  his  declara- 
tion in  a  defective  manner,  it  will  be 
cured  by  a  verdict;  but  not  so,  if  the 
title  is  totally  defective  in  itself.  Cro. 
Eliz.  778."  Thompson  z/.  Musser,  1  Dall. 
458,  461,  1  L.  Ed.  222. 

16.  Oyer;  general  nature,  purpose  and 
effect. — Suydam  v,  Williamson,  20  How. 
427,  436,  15  L.  Ed.  978. 

Bond  made  part  of  the  declaration. — 
By  oyer  the  bond  is  made  a  part  of  the 
declaration.  Cooke  v.  Grahan,  3  Cranch 
229,  235,  2  L.  Ed.  420. 

16.  Necessity  for  oyer. — Kane  v,  Paul, 
14  Pet.  33,  41,  42,  10  L.  Ed.  341;  United 


States  V.  Arthur,  5  Cranch  257,  261,  3  L. 
Ed.  94;  Childress  v.  Emory,  8  Wheat.  642, 
671,  5  L.  Ed.  705. 

The  want  of  oyer  of  the  condition  of 
a  bond,  in  plea  of  performance,  is  fatal. 
United  States  v,  Arthur,  5  Cranch  257,  261, 
3  L.  Ed.  94. 

A  general  profert  of  letters  testa- 
mentary is  suflfident.— Kane  v,  Paul,  14 
Pet.  33,  41,  42,  10  L.  Ed.  341.  See  the 
title  EXECUTORS  AND  ADMINIS- 
TRATORS, vol.  6,  p.  179. 

Where  the  plea  is  to  the  general  issue 
even  though  it  raises  the  question  of  right 
or  title  in  the  executor,  the  certificate  of 
probate  and  appearance  as  executor  meets 
the  requisition,  and  a  judicial  examination 
of  the  validity  of  such  letters  cannot  be 
gone  into.  Kane  v.  Paul,  14  Pet.  33,  41, 
10  L.  Ed.  341. 

17.  Same;  where  profert  improperly 
made^ — Sneed  v.  Wister,  8  Wheat.  690, 
5  L.  Ed.  717. 

18.  Sufficiency;  oyer  of  bond  and  con- 
dition.— United  States  v,  Arthur,  5  Cranch 
257,  261,  3  L.  Ed.  94,  footnote. 

19.  Where  deed  set  forth  in  only  one  of 
several  counts. — Hughes  v.  Moore,  7 
Cranch  176,  190,  3  L.  Ed.  307. 
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upon  the  record  a  contract  supposed  to  be  totally  distinct  from  that  which  was 
read.2o 

D.  Effect  of  Improper  Demand  of  Oyer. — If  oyer  be  improperly  de- 
manded, the  defect  is  aided  on  a  general  demurrer;  but  it  is  fatal  to  the  plea 
where  it  is  set  down  as  a  cause  of  demurrer.^i 

E.  Procedure  upon  Oyer;  Demurrer  or  Plea  in  Abatement — 1.  Va- 
RiANce  BETWEEN  Writ  AND  DECLARATION. — ^Variances  between  the  writ  and 
declaration  are  matters  presumably  in  abatement  only,  and  cannot  be  taken  ad- 
vantage of  upon  general  demurrer  to  the  declaration,  since  a  general  demurrer 
is  in  bar  of  the  action.  The  proper  procedure  in  such  case  is  for  the  defendant 
to  crave  oyer  of  the  writ  and  then  plead  in  abatement  for  the  variance. ^^ 

2.  Validity  oi^  Letters  Testamentary. — ^A  judicial  examination  into  the 
validity  of  letters  testamentary  can  only  be  gone  into  upon  a  plea  in  abatement 
after  oyer  has  been  craved  and  granted;  and  then  upon  issue  joined  the  plain- 
tiff's title  as  executor  or  administrator  may  be  disputed  by  showing  any  of  those 
causes  which  make  the  grant  void  ab  initio,  or  that  the  administration  has  been 
revoked.^*  If  the  plaintiffs  are  not  executors,  that  objection  must  be  taken  by 
way  of  plea  in  abatement  and  does  not  arise  upon  a  demurrer  in  bar.^* 

PROFESSION. — ^"A  vocation  in  which  a  professed  knowledge  of  some  de- 
partment of  science  or  learning  is  used  by  its  practical  application  to  the  affairs 
of  others,  either  in  advising,  guiding,  or  teaching  them,  or  in  serving  their 
interests  or  welfare  in  the  practice  of  an  art  founded  on  it.  Formerly,  theology, 
law,  and  medicine  were  specifically  known  as  the  professions;  but  as  the  apK 
plications  of  science  and  learning  are  extended  to  other  departments  of  affairs, 
other  vocations  also  receive  the  name.  The  word  implies  professed  attainments 
in  special  knowledge  as  distinguished  from  mere  skill.  A  practical  dealing 
with  affairs  as  distinguished  from  mere  study  or  investigation;  and  an  ap- 
plication of  such  knowledge  to  uses  for  others  as  a  vocation,  as  distinguished 
from  its  pursuit  for  its  own  purposes."  ^ 

PROFIT  A  PRENDRBl— See  the  title  License  (Real  Property),  vol.  7. 
p.  866. 

PROFITS. — As  measure  of  recovery,  see  the  titles  Copyright,  vol.  4,  p.  616 ; 
Damage,  vol.  5,  p.  179;  Mortgages  and  Deeds  oip  Trust,  vol.  8,  pp.  469,  473. 
As  to  recovery  of  profits  for  detention  of  vessel,  see  the  titles  Revenue  Laws  ; 
Ships  and  Shipping.  As  to  recovery  of  mesne  profits,  see  the  title  Eject- 
ment, vol.  5,  p.  717.  As  to  recovery  of  profits  in  suit  to  quiet  title,  see  the  title 
Quieting  Titi^E.  As  to  necessity  for  participation  in  profits  to  constitute  part- 
nership, see  the  title  Partnership,  ante,  p.  80.  As  to  right  of  partners  to 
profits,  see  the  title  Partnership,  ante,  p.  87.  As  to  recovery  of  profits  in 
suits  for  infringement  of  patents,  see  the  title  Patents,  ante,  p.  302,  et  seq.  As 
to  liability  of  sureties  on  appeal  bond  for  profits,  see  the  title  Appeal  and  Error, 
vol.  2,  p.  191.  As  to  whether  profits  are  an  insurable  interest,  see  the  title  In- 
surance, vol.  7,  p.  114.    As  to  interest  on  profits,  see  the  title  Interest,  vol.  7, 

20.  Reason  for  rule. — Hughes  v.  Moore,  1.    Profession. — United  States  v.  Laws, 

7  Cranch   176,   190,  3  L.   Ed.  307.  163  U.   S.  258,  266,  41  L.  Ed.  151. 

21.  Effect  of  improper  demand  of  In  United  States  v.  Laws,  163  U.  S.  258. 
oyer.— Sneed  v.  Wister,  8  Wheat.  690,  5  266,  41  L.  Ed.  151,  it  is  said:  "Although 
L.  Ed.  717.  the  study  of  chemistry  is  the  study  of  a 

22.  Procedure;  upon  variance  between  science,  yet  a  chemist  who  occupies  him- 
declaration  and  writ. — Duvall  v.  Craig,  2  self  in  the  practical  use  of  his  knowledge 
Wheat.  45,  55,  4  L.  Ed.  180.  of  chemistry  as  his  services  may  be  de- 

28.   Procedure  upon  oyer  of  letters  tes-  manded    may    certainly    at    this    time    be 

tamentary. — Kane  v,  Paul,  14  Pet.  33,  41,  fairly   regarded   as   in    the   practice    of    a 

42,   10   L.    Ed.    341;   Childress   v.   Emory,  profession." 

8  Wheat    642,  671,  5  L.  Ed.  705.  Professional    productions. — See    Tutton 
24.    Childress  v.   Emory,  8  Wheat.  642,  v.  Viti,  108  U.  S.  312,  27  L.  Ed.  737.     See 

671,  5  L.  Ed.  705.  the  title  REVENUE  LAWS. 
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p.  224.  As  to  rights  of  mortgagor  and  mortgagee  to  profits,  see  the  title  Mort- 
gages AND  D^tDS  OF  Trust,  vol  8,  pp.  473,  474,  475.  As  to  whether  profits 
pass  under  mortgage,  see  the  title  Mortgages  and  Deeds  of  Trust,  vol.  8,  p. 
474.  As  to  whether  purchaser  at  foreclosure  sale  is  entitled  to  profits,  see  the 
title  Mortgages  and  Deeds  of  Trust,  vol.  8,  p.  517.  "Profit"  is  the  gain  made 
upon  any  business  or  investment,  when  both  the  receipts  and  payments  are  taken 
into  the  account.^ 

PRO  FORMA  JUDGMENT  OR  DECREE.— See  the  title  Appeai.  and  Er- 
ror, vol.  1,  p.  927. 

PROEDBIT.— See  the  titles  Intoxicating  Liquors,  vol.  7,  p.  518;  Licenses, 
vol.  7,  p.  869. 


1.  Profits. — Rubber  Co.  v.  Goodyear,  9 
Walk  788,  804,  19  L.   Ed.  666. 

In  an  action  for  a  breach  of  contract 
the  term  profits  in  an  instruction  as  to  the 
measure  of  damages  means  the  gain 
which  the  plaintiff  would  have  made  if  he 
had  been  permitted  to  complete  his  con- 
tract. Philadelphia,  etc.,  R.  Co.  v,  Howard, 
13  How.  307,  344,  14  L.  Ed.  157;  Hinckley 
V.  Pittsburg  Steel  Co.,  121  U.  S.  264,  30 
L.  Ed.  967. 

In  Mobile,  etc.,  R.  Co.  v.  Tennessee, 
153  U.  S.  486,  497,  38  L.  Ed.  793,  it  is 
said:  "The  term  profits,  out  of  which 
dividends  alone  can  properly  be  declared, 
denotes  what  remains  after  defraying 
every  expense,  including  loans  falling  due, 
as  well  as  the  interest  of  such  loans." 

Profits  used  in  constitution. — In  Grant  v. 
Hartford,  etc.,  R.  Co.,  93  U.  S.  225,  227, 
23  L.  Ed.  878,  it  is  said:  "The  company 
having  returned  the  entire  balance  of 
their  gross  earnings  over  and  above  cur- 
rent expenses,  in  the  shape  of  dividends 
and  surplus,  for  the  period  in  question, 
and  paid  the  regular  tax  thereon,  we  do 
not  see  why  this  was  not  a  full  compli- 
ance with  the  law.  The  object  of  the  law 
was  to  impose  a  tax  on  net  income,  or 
profits,  only;  and  that  cannot  be  regarded 
as  net  income,  or  profits,  which  is  re- 
quired and  expended  to  keep  the  prop- 
erty up  in  its  usual  condition  proper  for 
operation.  Such  expenditure  is  properly 
classed  with  repairs,  which  are  a  part  of 
the  current  expenses.  If  a  railroad  com- 
pany should  make  a  second  track  when 
they  had  but  a  single  track  before,  this 
would  be  a  betterment  or  permanent  im- 
provement, and,  if  paid  out  of  the  earn- 
ings, would  be  fairly  characterized  as 
'profits  used  in  construction.*  The  works 
of  the  company  would  have  an  additional 
value  to  what  they  had  before,  with  an 
increased  capacity  for  producing  future 
profits."     See  the  title  TAXATION. 


The  advance  in  the  value  of  personal 
property  during  a  series  of  years  does  not 
constitute  the  gains,  profits,  or  income  of 
any  one  particular  year  of  the  series,  al- 
though the  entire  amount  of  the  advance 
be  at  one  time  turned  into  money  by  a 
sale  of  the  property.  Gray  v,  Darlington, 
15  Wall.  63,  21  L.  Ed.  45. 

Net  receipts. — In  Eyster  v.  Centennial 
Board  of  Finance,  94  U.  S.  500,  503,  24  L. 
Ed.  188,  it  is  said:  "The  capital  stock  of 
this  corporation  was  not  employed  in, 
but  to  prepare  for,  the  business  of  the  con- 
templated exhibition;  and  the  receipts  of 
the  exhibition,  over  and  above  its  current 
expenses,  are  the  profits  of  the  business. 
These  were  the  only  profits  anticipated. 
They  are,  in  fact,  the  net  receipts,  which, 
according  to  the  common  understanding, 
ordinarily  represent  the  profits  of  a  busi- 
ness. The  public,  when  referring  to  the 
profits  of  the  business  of  a  merchant, 
rarely  ever  take  into  account  the  depre- 
ciation of  the  buildings  in  which  the  busi- 
ness is  carried  on,  notwithstanding  they 
may  have  been  erected  out  of  the  capital 
invested.  Popularly  speaking,  the  net  re- 
ceipts of  a  business  are  its  profits.  So 
here,  as  the  business  to  be  carried  on  was 
that  of  an  exhibition,  and  its  profits  were 
to  be  derived  only  from  its  receipts,  to 
the  popular  mind  the  net  receipts  would 
represent  the  profits." 

Net  earnings. — A  revenue  act  imposed 
a  tax  upon  all  profits  of  any  railroad  com- 
pany, etc.  The  court  said:  "The  profits 
here  referred  to  are  the  profits  arising 
from  the  operation  of  the  road  or  canal 
without  deduction  of  interest  paid  to  its 
bondholders,  or  dividends  paid  to  its 
.stockholders,  and  correspond  to  the 
phrase  'net  earnings*  used  in  the  stipula- 
tion of  the  parties  in  this  case."  Sioux 
City,  etc.,  R.  Co.  v.  United  States,  110  U. 
S.  205,  207,  28  L.  Ed.   120. 


Digitized  by 


Google 


PROHIBITION. 

BY  JOSEPH  W.  TIMBERLAKE. 

I.  Nature  and  Object  of  Writ,  799. 
n.  Tribunals,  Persons  and  Acts  Subject  to  Writ,  800. 
ni.  When  Writ  Lies,  800. 

A.  Discretion  of  Court,  800. 

B.  When   Ineffecutal — Acts   Already   Performed,   801. 

C.  Want  or  Excess  of  Jurisdiction,  802. 

1.  In  General,  802. 

2.  Want  of  Jurisdiction  Must  Go  to  Whole  Subject  Matter,  803. 

3.  Jurisdiction  of  Persons  and  Subject  Matter,  803. 

4.  Admiralty  Proceedings,  803. 

5.  Bankruptcy  Proceedings,   803. 

6.  Criminal  Cases,  803. 

7.  Proceedings  of   Court   Martial,   803. 

8.  Title  to  Office,  803. 

D.  As  Dependent  upon  Existence  of  Other  Remedies,  804. 

1.  Where  Other  Remedies  Exist,  804. 

a.  In  General,  804. 

b.  Errors  and  Irregularities,  804. 

c.  Where  Cause  Removed  from  State  Court,  804. 

d.  Action  of  Forcible  Entry  and  Detainer,  805. 

e.  Proceedings  to  Enforce  Right  to  Vote,  80S. 

f.  Order  Granting  Injunction,  805. 

2.  Where  No  Other  Remedy  Exists,  805. 

a.  Where  Court  Has  No  Jurisdiction,  805. 

b.  Where  Court  Has  Jurisdiction,  805. 

VI.  Jurisdiction  to  Issue,  806. 

A.  In  General,  806. 

B.  Federal  Courts,  806. 

1.  Supreme  Court,  806. 

a.  In  General,  806. 

b.  To  Circuit  Courts,  806. 

(1)  Criminal  Cases,  806. 

(2)  To  Compel  Remand  of  Case  to  State  Court,  806. 

c.  To  District  Courts,  806. 

(1)  Admiralty  Proceedings,  806. 

(2)  Proceedings  in  Bankruptcy,  808. 

d.  To  Choctaw  and  Chickasaw  Citizenship  Court,  808. 

2.  Circuit  Courts,  809. 

3.  Supreme  Court  of  District  of  Columbia,  809. 

4.  Territorial  Courts,  809. 

C.  State  Courts,  810. 

V.  Proceedings,  810. 

A.  Necessity  for  Objection  in  Original  Proceeding,  810. 

B.  Necessity  That  Want  of  Jurisdiction  Appear  of  Record  or  on  Face 

of  Proceedings,  810. 
1.   In  General,  810. 
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2.  As  Dependent  upon  Whether   Case   Gone  to   Sentence   or  Judg- 
ment, 810. 

C.  Parties,  811. 

D.  Application  or  Petition,  811. 

E.  Rule  to  Show  Cause,  811. 

F.  Granting  Writ  after  Sentence  or  Judgment,  811. 

1.  Something  Remaining  to.  Be   Done,  811. 

2.  Necessity  That  Want  of  Jurisdiction  Appear  on   Face  of  Pro- 

ceedings, 812. 

G.  Scope  of  Inquiry,  812. 
H.  Evidence,  812. 

I.  Appeal  and  Error,  812. 

VI.  Effect  of  Writ,  812. 

CROSS   REFERENCES. 

See  the  titles  Actions,  vol.  1,  p.  96;  Admiralty,  vol.  1,  p.  119;  Appeal 
AND  Error,  vol.  1,  p.  333;  Bankruptcy,  vol.  2,  p.  792;  Certiorari,  vol.  3,  p. 
651;  Common  Law,  vol.  3,  p.  958;  Constitutional  Law,  vol.  4,  p.  1;  Con- 
tempt, vol.  4,  p.  531 ;  Corporations,  vol.  4,  p.  621 ;  Courts,  vol.  4,  p.  861 ; 
Criminal  Law,  vol.  5,  p.  43 ;  Elections,  vol.  5,  p.  721 ;  Forcible  Entry  and 
Detainer,  vol.  6,  p.  303;  Injunctions,  vol.  6,  p.  1022;  Insolvency,  vol.  7,  p.  1 ; 
Justices  of  the  Peace,  vol.  7,  p.  708 ;  Mandamus,  vol.  8,  p.  1 ;  Mandate  and 
Proceedings  Thereon,  vol.  8,  p.  97;  Military  Law,  vol.  8,  p.  342;  Parties, 
ante,  p.  34;  Public  Officers;  Removal  of  Causes;   Ships  and  Shipping. 

I.  Nature  and  Object  of  Writ. 

A  writ  of  prohibition  issues  only  out  of  a  court  of  common-law  jurisdiction,^ 
and  its  object  is  to  prevent  a  court  of  peculiar,  limited  or  inferior  jurisdiction 
from  assuming  jurisdiction  of  a  matter  beyond  its  legal  cognizance.^  A  prohibi- 
tion cannot  be  made  to  perform  the  office  of  a  proceeding  for  the  correction  of 
mere  errors  and  irregularities.  Therefore  the  writ  cannot  be  made  to  serve  the 
purpose  of  a  writ  of  error  or  certiorari,  to  correct  mistakes  of  an  inferior  court 
in  deciding  any  question  of  law  or  fact  within  its  jurisdiction.^  A  writ  of  pro- 
hibition is  a  civil  remedy,  given  in  a  civil  action,  as  much  so  as  a  writ  of  habeas 
corpus,  which  is  a  civil  and  not  a  criminal  proceeding,  even  when  instituted  to 
arrest  a  criminal  prosecution.*    A  writ  of  prohibition  is  a  "suit"  within  the  mean- 

1.  Issues  from  conunon-law  courts  104  U.  S.  519,  26  L.  Ed.  815.  See  post, 
only-— Smith  v.  Whitney,  116  U.  S.  167,  "Admiralty  Proceedings,"  IV,  B,  1,  c,  (l). 
174,  29  L.  Ed.  601.  See  post,  "J^risdic-  The  writ  of  prohibition,  as  its  name 
tion  to  Issue,"  IV.  imports,    is    one    which    commands    the 

2.  Nature  and  object  of  writ. — 3  Bl.  person  to  whom  it  is  directed  not  to  do 
Com.  112;  Smith  v,  Whitney,  116  U.  S.  something  which,  by  the  suggestion  of 
167,  176,  29  L.  Ed.  601.  the  relator,  the   court  is   informed   he  is 

Such  a  writ  is  issued  to  forbid  a  sub-  about   to    do.     If    the    thing   be    already 

ordinate  court  to  proceed  in  a  cause  there  done,  it  is  manifest  the  writ  of  prohibition 

depending,    on    suggestion   that   the   cog-  cannot  undo  it,  for  that  w^ould  require  an 

nizance    thereof    belongeth    not    to    the  affirmative  act;  and  the  only  effect  of  a 

court.     F.   N.   B.  39;   3   Bl.   Com.   112;   2  writ    of    prohibition    is    to    suspend    all 

Pars.  Ship.  193;  8  Bax.  Abr.  206;  Ex  parte  action,   and   to  prevent   any  further  pro- 

Easton,  95  U.  S.  68,  77,  24  L.  Ed.  373.  ceeding      in      the      prohibited      direction. 

The    common-law    writ    of    prohibition  United   States  v.   Hoffman,   4   Wall.   158, 

lies  to  an   inferior  court  only  when  the  161,  18  L.  Ed.  354. 

court  is  acting  in  excess  of,  or  is  taking  3.     Not    proceeding    for    correction    of 

cognizance  of  matters  not  arising  within,  errors,    etc. — See    post,    "Errors    and    Ir- 

its    jurisdiction.      6    Bax.    Abr.    587,    tit.  regularities,"  III,  D,  1,  b. 

Prohibition,   K.     Its   office  is   to   prevent  4.    Civil  remedy. — Earns  worth  v.   Mon- 

an    unlawful    assumption    of    jurisdiction.  tana,  129  U.   S.   104,  113,  32  L.   Ed.   616; 

In   re   Cooper,   143   U.   S.   472,  495,   36  L.  Ex  parte   Tom   Tong,   108   U.   S.    556,   27 

Ed.  232;  Ex  parte  Gordon,  104  U.  S.  515,  L.    Ed.    826.      See    the    title    HABEAS 

516,  26  L.   Ed.  814;   Ex  parte  Ferry  Co.,  CORPUS,  vol.  6,  p.  610. 
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ing  of  the  twenty-fifth  section  of  the  judiciary  act  of  1789.* 

n.  Tribunals,  Persons  and  Acts  Subject  to  Writ. 

A  writ  of  prohibition  can  only  be  issued  to  restrain  the  exercise  of  judicial 
functions.®  It  will  lie  to  an  inferior  court  when  such  court  is  acting  manifestly 
beyond  its  jurisdiction  J  The  writ  will  not  lie  to  restrain  or  prohibit  the  acts  of 
an  executive  officer.® 

m.  When  Writ  Lies. 

A.  Discretion  of  Court. — The  granting  or  refusing  of  a  writ  of  prohibition 
is  discretionary  with  the  court  where  there  is  another  legal  remedy,  by  appeal 
or  otherwise,  or  where  the  question  of  the  jurisdiction  of  the  court  whose  action 
is  sought  to  be  prohibited  is  doubtful,  or  depends  on  facts  which  are  not  made 
matter  of  record  or  where  a  stranger  applies  for  the  writ  of  prohibition.®  Nor 
is  the  granting  of  the  writ  obligatory  where  the  case  has  gone  to  sentence,  and 
the  want  of  jurisdiction  does  not  appear  on  the  face  of  the  proceedings.^^     But 


6.  A  "suit"  within  meaning  of  judiciary 
act.— See  the  title  APPEAL  AND  ER- 
ROR, vol.  1,  pp.  548,  549. 

6.  Only  judicial  functions  restrained. — 

Smith  V.  Whitney,  116  U.  S.  167,  176,  29 
L.  Ed.  601. 

7.  Will  lie  to  inferior  court. — Alexander 
V,  Crollott,  199  U.  S.  580,  50  L.  Ed.  317, 
citing  Smith  v.  Whitney,  116  U.  S.  167, 
29  L.  Ed.  601;  In  re  Cooper,  143  IJ.  S.  472, 
495,  36  L.  Ed.  232;  In  re  Rice,  155  U.  S. 
396,  403,  39  L.  Ed.  198;  In  re  New  York, 
etc..  Steamship  Co.,  155  U.  S.  523,  531, 
39  L.  Ed.  246;  Ex  parte  Easton,  95  U.  S. 
68.  77,  24  L.  Ed.  373:  Ex  parte  Gordon, 
104  U.  S.  515,  616,  26  L.  Ed.  814. 

As  to  the  issuance  of  writs  of  pro- 
hibition to  circuit  courts,  see  post,  "To 
Circuit  Courts,"  IV,  B,  1,  b;  to  district 
courts,  see  post,  "To  District  Courts," 
IV,  B,  1,  c;  to  .a  court-martial,  see  post, 
"Supreme  Court  of  District  of  Columbia," 
IV,  B,  3;  to  Choctaw  and  Chickasaw 
citizenship  court,  see  post,  "To  Choctaw 
and  Chickasaw  Citizenship  Court,"  IV, 
B,  1,  d. 

8.  Executive  ofiBcer  cannot  be  restrained 
by  writ.— Smith  v.  Whitney,  116  U.  S.  167, 
29  L.  Ed.  601. 

The  secretary  of  the  navy  being  an 
executive  officer,  and  not  a  member  of 
the  court-martial  sought  to  be  prohibited, 
his  acts  convening  the  court-martial 
cannot  be  the  subject  of  a  writ  of  pro- 
hibition. Smith  V.  Whitney,  116  U.  S.  167, 
176,  29  L.  Ed.  601. 

9.  When  discretionary. — Smith  v.  Whit- 
ney, 116  U.  S.  167,  173,  29  L.  Ed.  601; 
In  re  Cooper,  143  U.  S.  472,  495,  36  L. 
Ed.  232;  In  re  Huguley  Mfg.  Co.,  184 
U.  S.  297,  301,  46  L.  Ed.  549;  In  re  Rice, 
155  U.  S.  396,  402,  39  L.  Ed.  198;  In  re 
New  York,  etc.,  Steamship  Co.,  155  U.  S. 
523,  39  L.  Ed.  246;  In  re  Alix,  166  U.  S. 
136,  41  L.  Ed.  948.  See  the  title  APPEAL 
AND  ERROR,  vol.  i.  p.  1002. 

As  to  whether  the  tjranting  or  refusing 
of  a  writ  of  prohibition  in  such  case  is 
the  subject  of  a  writ  of  error,  see  the  title 
APPEAL  AND  ERROR,  vol.  l,  p.  1002. 

10.  In   re   Rice,   155  U.   S.  396,   402,   39 


L.  Ed.  198;  In  re  New  York,  etc..  Steam- 
ship Co.,  155  U.  S.  523,  39  L.  Ed.  246; 
In  re  Alix,  166  U.  S.  136,  41  L.  Ed.  948. 

In  such  case  the  granting  of  the  writ, 
which  even  if  of  right  is  not  of  course,  is 
not  obligatory  upon  the  court,  and  the 
party  applying  may  be  precluded  by  acqui- 
escence from  obtaining  it.  In  re  Cooper, 
143  U.  S.  472,  495,  36  L.  Ed.  232. 

Where  an  application  was  made  to  stay 
by  prohibition  the  enforcement  of  a 
decree  three  years  after  its  rendition,  and 
after  the  pendency  of  an  appeal  therefrom 
for  the  same  length  of  time,  the  court 
said:  "We  do  not  regard  the  court  as  con- 
strained to  intervene  in  this  way  unless, 
perhaps,  upon  an  irresistible  case  and 
adequate  reason  shown  for  the  delay;  and 
particularly  not  where  such  intervention 
involves  the  definition  of  the  line  of 
demarcation  between  co-ordinate  depart- 
ments of  the  government  and  the  deter- 
mination of  public  questions,  action  in 
reference  to  which  is  appropriately  con- 
fided to  other  departments  than  the 
judicial."  In  re  Cooper,  143  U.  S.  472,  504, 
36  L.  Ed.  232. 

John  L.  Mills  filed  his  libel  in  the  dis- 
trict court  of  the  United  States  for  the 
district  of  New  Jersey  on  the  fourteenth 
day  of  September,  A.  D.  1896,  against  the 
steamer  Allegheny  and  her  cargo  to 
recover  salvage,  and  such  proceedings 
were  thereafter  had  thereon  as  resulted 
in  a  decree  in  favor  of  the  libelant, 
December  2,  1896.  An  order  for  the  sale 
of  the  steamer  and  cargo  was  entered 
December  15;  a  motion  to  vacate  this 
order  was  made  on  behalf  of  Gustave  Alix, 
master  of  the  Belarain  steamer  Caucase, 
which  was  denied  December  21;  the  sale 
took  place  December  22,  and  was  con- 
firmed December  30,  1896.  On  December 
26,  1896,  Alix  filed  a  petition  of  inter- 
vention in  said  cause,  alleging  that  he 
had  filed  a  libel  in  admiralty  against  the 
Alleghany,  October  22.  1894,  in  the  dis- 
trict court  of  the  United  States  for  the 
district  of  Delaware;  that  the  steamer 
had  been  attached  by  the  marshal  of  that 
district   in   December   of   that   year;   and 
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where  it  appears  that  the  court  whose  action  is  sought  to  be  prohibited  has  clearly 
no  jurisdiction  of  the  suit  or  prosecution  instituted  before  it,  or  of  some  col- 
lateral matter  arising  therein,  and  the  defendant  therein  has  objected  to  its  juris- 
diction at  the  outset,  and  has  no  other  remedy,  he  is  entitled  to  a  writ  of  pro- 
hibition as  matter  of  right.^^ 

B.  When  Ineffectual — Acts  Already  Performed. — The  writ  of  prohibi- 
tion can  only  be  used  to  prevent  the  doing  of  some  act  which  is  about  to  be 
done,  and  can  never  be  used  as  a  remedy  for  acts  already  completed. ^2  There- 
fore, where  the  court  to  which  the  writ  should  be  issued,  has  already  disposed 
of  the  case,  so  that  nothing  remains  which  that  court  can  do,  either  by  way  of 
executing  its  judgment  or  otherwise,  no  prohibition  will  be  granted.  That  is, 
the  writ  will  not  issue  after  the  cause  is  ended. ^^    And  this  is  true,  though  the 


that  the  district  court  for  the  district  of 
New  Jersey  had  no  jurisdiction.  All  the 
material  allegations  of  the  petition  of 
intervention  were  denied  by  the  answer 
thereto,  and  issues  of  fact  were  raised  on 
which  the  question  of  jurisdiction  de- 
pended. Thereupon,  on  January  11,  1897, 
a  petition  or  suggestion  was  filed  by  Alix 
in  the  federal  supreme  court,  seeking  the 
issue  of  a  writ  of  prohibition  to  the  judge 
of  the  district  court  for  the  district  of 
New  Jersey  to  restrain  him  from  enforc- 
ing any  of  the  orders  or  decrees  by  him 
theretofore  made  in  the  suit  of  said  Mills, 
or  proceeding  further  therein.  A  rule  to 
show  cause  was  granted,  to  which  return 
has  been  duly  made.  Held,  that,  tested 
by  the  settled  rules  in  reference  to  the 
writ  of  prohibition  as  laid  down  in  In  re 
Rice,  155  U.  S.  396,  402,  39  L.  Ed.  198,  a 
proper  case  was  not  made  for  awarding 
such  a  writ.  In  re  Alix,  166  U.  S.  136,  137, 
41  L.  Ed.  948. 

11.  When  matter  of  right — Smith  v, 
Whitney,  116  U.  S.  167,  173,  29  L.  Ed.  601; 
In  re  Cooper,  143  U.  S.  472,  495,  36  L. 
Ed.  232;  In  re  Rice,  155  U.  S.  396,  402, 
39  L.  Ed.  198;  In  re  Alix,  166  U.  S.  136, 
41  L.  Ed.  948;  In  re  Huguley  Mfg.  Co., 
184  U.  S.  297,  301,  46  L.  Ed.  549;  In  re 
New  York,  etc..  Steamship  Co.,  155  U.  S. 
523,  39  L.  Ed.  246. 

As  to  whether  the  refusal  to  grant  the 
writ  in  such  case  may  be  reviewed  on 
error,  see  the  title  APPEAL  AND 
ERROR,  vol.  1,  p.  1002. 

13.  Acts  already  performed — In  general. 
—United  States  v.  Hoffman,  4  Wall.  158, 
18  L.  Ed.  354;  Ex  parte  Easton,  95  U.  S. 
68,  72,  24  L.  Ed.  373;  Ex  parte  Christy, 
3  How.  292,  11  L.  Ed.  603. 

The  writ  of  prohibition,  as  its  name 
imports,  is  one  which  commands  the 
person  to  whom  it  is  directed  not  to  do 
something  which,  by  the  suggestion  of 
the  relator,  the  court  is  informed  he  is 
about  to  do.  If  the  thing  be  already 
done,  it  is  manifest  the  writ  of  prohibition 
cannot  undo  it,  for  that  would  require  an 
affirmative  act;  and  the  only  effect  of  a 
writ  of  prohibition  is  to  suspend  all 
action,  and  to  prevent  any  further  pro- 
ceeding     in     the      prohibited      direction. 

9  U  S  Enc— 51 


United  States  v.  Hoffman,  4  Wall.  158, 
161,  18  L.  Ed.  354. 

13.  Where  cause  ended. — United  States 
V.  Hoffman,  4  Wall.  158,  18  L.  Ed.  354; 
Ex  parte  Joins,  191  U.  S.  93,  102,  48  L. 
Ed.  110. 

The  Choctaw  and  Chickasaw  citizen- 
ship court  was  established  by  an  agree- 
ment between  the  United  States  and  the 
Choctaw  and  Chickasaw  nations,  made  on 
March  21,  1902,  and  ratified  by  an  act  of 
congress  of  July  1,  1902,  32  Stat.  641,  ch. 
1362.  By  §  31  of  the  act  the  two  nations 
were  authorized  to  file  a  bill  in  equity 
in  the  said  court  to  annul,  on  certain 
grounds  of  law,  decrees  of  United  States 
courts  in  the  Indian  Territory,  whereby 
certain  persons  were  admitted  to  citizen- 
ship in  those  nations.  A  bill  was  filed 
and  a  decree  was  made  purporting  to 
annul  the  former  decrees.  A  petition  for 
a  writ  of  prohibition  was  filed  in  the 
supreme  court  to  prohibit  the  citizen- 
ship court  from  giving  further  effect  to 
this  decree  or.  certifying  and  delivering 
a  copy  of  the  same  to  the  Dawe  Com- 
mission, established  under  an  earlier  act, 
on  the  ground  that  the  provisions  of 
§  31  were  contrary  to  the  constitution 
of  the  United  States.  It  was  held,  that, 
irrespective  of  the  constitutionality  of  the 
act  upon  which  the  decree  rested,  the 
writ  must  be  denied,  as  there  was  noth- 
ing which  the  supreme  court  could  pro- 
hibit, the  cause  being  ended  in  the 
citizenship  court  before  the  application 
for  prohibition  was  heard,  that  is,  the 
test  case  provided  for  had  been  decided 
and  judgment  entered  and  certified  to  the 
Dawe  Commission  before  the  petition  for 
prohibition  was  filed,  this  being  all  that 
was  done  by  the  court  and  all  that  it  was 
empowered  to  do.  Ex  parte  Joins,  191 
U.  S.  93,  48  L.  Ed.  110. 

In  the  case  of.  Hall  v.  Norwood, 
Siderfin  166 — ^a  very  old  case,  when  writs 
of  prohibition  were  much  more  common 
than  now — a  prohibition  was  asked  to  a 
court  of  the  Cinque  Ports  at  Dover. 
While  the  case  was  under  consideration, 
the  reporter  says:  "On  the  other  hand 
the  court  was  informed  that  they  had 
proceeded  to  judgment  and  execution   at 
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final  disposition  of  the  case  was  made  after  service  on  the  judge  of  a  rule  to 
show  cause  why  the  writ  should  not  issue,  and  though  other  cases  of  the  same 
character  may  be  pending  in  the  same  court.  ^*  Where  a  decision  of  the  cir- 
cuit court  dismissing  a  petition  for  a  writ  of  prohibition  is  brought  to  the  su- 
preme court  by  a  writ  of  error,  and  it  appears  that  subsequently  to  the  judg- 
ment of  dismissal  in  the  lower  court,  everything  sought  to  be  prohibited  has 
already  been  done  and  there  remains  nothing  upon  which  an  order  of  the  su- 
preme court  can  operate,  the  writ  of  error  will  be  dismissed,  as  being  a  moot 

0.  Want  or  Excess  of  Jurisdiction — 1.  In  General — A  writ  of  prohi- 
bition will  lie  to  an  inferior  court  when  it  is  acting  manifestly  beyond  its 
jurisdiction,  i.  e.,  when  such  court  is  acting  in  excess  of,  or  is  taking  cog- 
nizance of,  matters  not  arising  within  its  jurisdiction.^^     But  where  the   in- 


Dover,  and  therefore  that  they  move  here 
too  late  for  a  prohibition,  and  of  this 
opinion  was  the  court,  since  there  is  no 
person  to  be  prohibited,  and  possessions 
are  never  taken  away  or  disturbed  by 
prohibitions."  The  marginal  note  by  the 
reporter  is  this:  ''Prohibition  will  not  lie 
after  the  cause  is  ended."  United  States 
V.  Hoffman,  4  Wall.  158,  163,  18  L.  Ed.  354. 
"We  have  examined  carefully  all  the 
cases  referred  to  by  counsel  which  show 
that  a  prohibition  may  issue  after  sen- 
tence or  judgment;  but  in  all  these  cases 
something  remained  which  the  court  or 
party  to  whom  the  writ  was  directed 
might  do,  and  probably  would  have  done, 
as  the  collection  of  costs,  or  otherwise 
enforcing  the  sentence.  Here  the  return 
shows  that  nothing  is  left  to  be  done  in 
the  case.  It  is  altogether  gone  out  of  the 
court."  United  States  v.  Hoffman,  4  Wall. 
158,  162,  18  L.  Ed.  354. 

14.  United  States  v,  Hoffman,  4  Wall. 
158,  18  L.  Ed.  354. 

"The  suggestion  that  there  are  or  may 
be  other  c^es  against  the  relator  of  the 
same  character  can  have  no  legal  force  in 
this  case.  If  they  are  now  pending,  and 
the  relator  will  satisfy  the  court  that  they 
are  proper  cases  for  the  exercise  of  the 
court's  authority,  it  would  probably  issue 
writs  instead  of  a  rule,  but  a  writ  in  this 
case  could  not  restrain  the  judge  in  the 
other  cases  by  its  own  force,  and  could 
affect  his  action  only  so  far  as  he  might 
respect  the  principle  on  which  the  court 
acted  in  this  case.  We  are  not  prepared 
to  adopt  the  rule  that  we  will  issue  a 
writ  in  a  case  where  its  issue  is  not 
justified,  for  the  sole  purpose  of  establish- 
ing a  principle  to  govern  other  cases." 
United  States  v.  Hoffman,  4  Wall.  158, 
162,  18  L.  Ed.  354. 

15.  Acts  performed  since  dismissal  in 
lower  court. — Jones  v,  Montague,  194  U. 
S.  147,  48  L.  Ed.  913. 

A  petition  for  a  writ  of  prohibition  filed 
in  the  circuit  court,  to  prohibit  the  board 
of  state  canvassers  of  the  state  of  Vir- 
ginia, from  canvassing  votes  cast  at  an 
election  for  representatives  in  congress 
from  that  state,  being  dismissed  on  the 
ground     of     want     of     jurisdiction,     the 


petitioners  brought  the  case  on  error  to 
the  supreme  court.  It  appearing  that 
subsequent  to  the  judgment  of  dismissal 
a  canvas  had  been  made  and  everything 
sought  to  be  prohibited  done,  the  writ 
of  error  was  dismissed.  The  court  said: 
"But — as  shown  by  the  afHdavit,  and  as 
indeed  we  might  perhaps  take  judicial 
notice  by  the  presence  in  the  house  of 
representatives  of  the  individuals  elected 
at  that  election  from  the  various  con- 
gressional districts  of  Virginia — the  thing 
sought  to  be  prohibited  has  been  done 
and  cannot  be  undone  by  any  order  of 
court.  The  canvass  has  been  made,  cer- 
tificates of  election  have  been  issued,  the 
house  of  representatives  (which  is  the 
sole  judge  of  the  qualifications  of  its  mem- 
bers) has  admitted  the  parties  holding  the 
certificates  to  seats  in  that  body,  and  any 
adjudication  which  this  court  might  make 
would  be  only  an  ineffectual  decision 
of  the  question  whether  or  not  these 
petitioners  were  wronged  by  what  has 
been  fully  accomplished.  Under  those 
circumstances  there  is  nothing  but  a  moot 
case  remaining,  and  the  motion  to  dis- 
miss must  be  sustained."  Jones  v, 
Montague,  194  U.  S.  147,  153,  48  h-  Ed. 
913.  See  the  title  APPEAL  AND 
ERROR,  vol.  2,  p.  289. 

16.  Want  or  excess  of  jurisdiction — ^In 
general. — Alexander  v.  Crollott,  199  U.  S. 
580,  50  L.  Ed.  317,  citing  Smith  v.  Whit- 
ney, 116  U.  S.  167,  29  L.  Ed.  601;  In  re 
Cooper,  143  U.  S.  472,  495,  36  L.  Ed.  232; 
In  re  Rice,  155  U.  S.  396,  403,  39  L. 
Ed.  198;  In  re  New  York,  etc.,  Steamship 
Co.,  155  U.  S.  523,  531,  39  L.  Ed.  246; 
Ex  parte  Gordon,  104  U.  S.  515,  516,  26 
L.  Ed.  814;  Ex  parte  Ferry  Co.,  104  U. 
15.  519,  26  L.  Ed.  815;  Ex  parte  Phenix 
Ins.  Co.,  118  U.  S.  610,  30  L.  Ed.  274; 
In  re  Fassett,  142  U.  S.  479,  35  L.  Ed.  1086; 
Ex  parte  Christy,  3  How.  292,  11  L.  Ed. 
603;  Bronson  v.  La  Crosse,  etc.,  R.  Co.,  1 
Wall.  405,  17  L.  Ed.  616;  Ex  parte  Easton, 
95  U.  S.  68,  71,  24  L.  Ed.  373;  United 
States  V,  Peters,  3  Dall.  121,  1  L.  Ed.  535. 
See  ante,  "Nature  and  Object  of  Writ,"  I; 
post,  "Errors  and  Irregularities,"  III, 
D,  1,  b. 

As  to  the  jurisdiction  of  the  particular 
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ferior  court  has  jurisdiction  in  the  premises,  it  will  not  be  prohibited   from 
proceeding  in  the  exercise  of  such  jurisdiction.^^ 

2.  Want  of  Jurisdiction  Must  Go  to  Whoi^e  Subject  Matter. — Unless 
it  appears  upon  the  face  of  the  proceedings  that  the  court  has  no  jurisdiction 
of  any  part  of  the  subject  matter  of  the  charges,  it  is  not  a  case  for  a  prohibi- 
tion, i®  There  may  be  cases  in  which  two  matters  before  the  inferior  court 
are  so  distinct,  that  a  writ  of  prohibition  may  go  as  to  the  one  and  not  as  to 
the  other.  But  when  the  leading  charge  is  within  its  jurisdiction,  and  the 
other  charge,  though  varying  in  form,  is  for  the  same  or  similar  acts,  like  a 
second  count  in  an  indictment,  and  the  same  sentence  may  be  awarded  on  the 
first  charge  as  upon  both,  a  writ  of  prohibition  should  not  issue.^® 

3.  Jurisdiction  of  Persons  and  Subject  Matter. — A  writ  of  prohibition 
will  issue  only  in  case  of  a  want  of  jurisdiction  either  of  the  parties  or  the 
subject  matter  of  the  proceeding.  But  where  the  court  has  jurisdiction  of  the 
subject  matter  and  the  parties,  it  will  not  be  restrained  by  a  writ  of  prohibition 
from  deciding  all  questions  properly  arising  in  the  suit.^o 

4.  Admiralty  Proceedings. — See  post,  "Admiralty  Proceedings,"  IV,  B, 
1,  c,  (1). 

5.  Bankruptcy  Proceedings. — See  post,  "Proceedings  in  Bankruptcy," 
IV,  B,  1,  c,  (2). 

6.  Criminal  Cases. — See  post,  "Criminal  Cases,"  IV,  B,  1,  b,  (1). 

7.  Proceedings  of  Court  Martial. — See  post,  "Supreme  Court  of  District 
of  Columbia,"  IV,  B,  3. 

8.  Title  to  Ofeice. — The  jurisdiction  to  determine  the  title  to  a  public  of- 
fice belongs  exclusively  to  the  courts  of  law,  and  may  be  exercised  by  pro- 


courts,  see  the  titles  ADMIRALTY,  vol. 
1,  p.  119;  COURTS,  vol.  4,  p.  861;  JURIS- 
DICTION, vol.  7,  p.  738. 

Where  the  want  of  jurisdiction  appears 
on  the  face  of  the  proceedings,  the  case 
is  clearly  one  for  a  writ  of  prohibition. 
Ex  parte  Phenix  Ins.  Co.,  118  U.  S.  610, 
625,  30  L.  Ed.  274,  citing  United  States  v. 
Peters,  3  Dall.  121,  1  L.  Ed.  535. 

17.  In  re  Fassett,  142  U.  S.  479,  486, 
35  L.  Ed.  1086;  Ex  parte  Gordon,  104 
U.  S.  515,  26  L.  Ed.  814;  Ex  parte  Hagar, 
104  U.  S.  520,  521,  26  L.  Ed.  816;  Ex  parte 
Slayton,  105  U.  S.  451,  453,  26  L.  Ed.  1066; 
Ex  parte  Pennsylvania,  109  U.  S.  174,  27 
L.  Ed.  894;  Smith  v,  Whitney,  116  U.  S. 
167,  29  L.  Ed.  601;  In  re  Engles,  146  U. 
S.  357,  358,  36  L.  Ed.  1004;  The  Corsair, 
145  U.  S.  335,  343,  36  L.  Ed.  727;  Ex 
parte  Easton,  95  U.  S.  68,  24  L.  Ed.  373; 
Ex  parte  Phenix  Ins.  Co.,  118  U.  S.  610, 
30  L.  Ed.  274;  The  Resolute,  168  U.  S. 
437,  442,  42  L.  Ed.  533;  In  re  New  York, 
etc.,  Steamship  Co.,  155  U.  S.  523,  531, 
39  L.  Ed.  246;  Moran  v.  Sturges,  154  U. 
S.  25«,  267,  286,  38  L.  Ed.  981;  In  re 
Morrison,  147  U.  S.  14,  33,  36,  37  L. 
Ed.  60. 

The  mere  fact  that,  in  the  administra- 
tion of  the  assets  of  an  insolvent  cor- 
poration in  the  custody  of  receivers, 
summary  proceedings  are  resorted  to, 
does  not  in  itself  affect  the  jurisdiction  of 
the  circuit  court  as  having  proceeded  in 
excess  of  its  powers,  and,  where  notice 
has  been  given  and  hearing  had,  the  result 
cannot    properly    be    interfered    with    by 


prohibition.    In  re  Rice,  155  U.  S.  396,  403^ 
39  L.  Ed.  198. 

18.  Want  of  jurisdiction  must  0O  to 
whole  subject  matter. — Smith  v.  Whitney, 
116  U.  S.  167,  182,  29  L.  Ed.  601. 

19.  Smith  V,  Whitney,  116  U.  S.  167,  180, 
29  L.  Ed.  601. 

The  charges  on  which  a  court-martial 
was  ordered  to  try  a  petitioner  were 
drawn  up  in  two  aspects.  The  leading 
charge  was  for  "scandalous  conduct  tend- 
ing to  the  destruction  of  good  morals," 
and  various  acts  done  by  the  petitioner 
as  pa3rmaster  general  were  set  forth  in 
fourteen  specifications  under  that  charge. 
The  other  charge  was  for  ''culpable  in- 
efficiency in  the  performance  of  duty/' 
with  four  specifications,  some  of  which, 
at  least,  alleged,  though  in  different 
forms,  acts  set  forth  in  the  specifications 
under  the  first  charge.  Held,  that,  as  the 
court-martial  had  jurisdiction  of  the 
principal  charge  and  of  some  or  all  of  the 
specifications  under  it,  the  addition  of  the 
second  charge  with  its  specifications 
afforded  no  ground  for  issuing  a  writ  of 
prohibition.  Smith  v.  Whitney,  116  U.  S. 
167,  181,  29  L.  Ed.  601. 

20.  Jurisdiction  of  persons  and  subject 
matter.— In  re  Fassett,  142  U.  S.  479,  486, 
35  L.  Ed.  1086;  Ex  parte  Pennsylvania, 
109  U.  S.  174,  27  L.  Ed.  894;  Ex  parte 
Hagar,  104  U.  S.  520,  521,  26  L.'  Ed.  816; 
Ex  parte  Gordon,  104  U.  S.  515,  26  L- 
Ed.  814;  In  re  New  York,  etc..  Steamship 
Co.,  155  U.  S.  523,  531,  39  L.  Ed.  24«; 
Moran  v.  Sturges,  154  U.  S.  256,  286,  3« 
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D.  As  Dependent  upon  Existence  of  Other  Remedies — 1.  Where 
Other  Remedies  Exist — a.  In  General, — Although  a  writ  of  prohibition  will 
lie  to  an  inferior  court,  when  it  is  acting  manifestly  beyond  its  jurisdiction, 
such  writ  will  not  issue  where  there  is  another  remedy  existing.22  Thus,  where 
there  is  another  remedy  by  appealj^s  writ  of  error,^*  or  mandamus,^  a  writ  of 
prohibition  will  not  be  issued. 

b.  Errors  and  Irregularities, — The  office  of  a  writ  of  prohibition  is  to  pre- 
vent an  unlawful  assumption  of  jurisdiction,^®  and  it  is  never  issued  unless  it 
clearly  appears  that  the  inferior  court  is  about  to  exceed  its  jurisdiction.^  A 
prohibition  cannot  be  made  to  perform  the  office  of  a  proceeding  for  the  cor- 
rection of  mere  errors  and  irregularities,  where  the  inferior  court  has  juris- 
diction of  the  cause.28  And  it  cannot  therefore  be  made  to  serve  the  purpose 
of  a  writ  of  error  or  certiorari,  to  correct  mistakes  of  the  inferior  court  in  de- 
ciding any  question  of  law  or  fact  within  its  jurisdiction.^® 

c.  Where  Cause  Removed  from  State  Court, — If  a  cause  is  properly  removed 
from  a  state  court  to  a  federal  court,  the  rightful  jurisdiction  of  the  former 
court  is  gone,  and  it  cannot  properly  proceed  further,  but  it  does  proceed  and 
does  force  the  defendant,  who  applied  for  the  removal,  to  a  trial,  the  remedy  is 
by  a  writ  of  error  after  final  judgment,  and  not  by  prohibition  or  punishment 
for  contempt  ;3<*  and  where  a  circuit  court  refuses  to  remand  to  a  state  court, 
a  case  over  which  it  has  no  jurisdiction  and  which  was  improperly  removed  to 


L.  Ed.  981;  In  re  Morrison,  147  U.  S.  14, 
33,  36,  37  L.  Ed.  60;  The  Resolute,  168 
U.  S.  437,  442,  42  L.  Ed.  533. 

SI.  Title  to  office—White  v.  Berry,  171 
U.  S.  366,  377,  43  L.  Ed.  199. 

82.  Where  other  remedies  exist — In 
l^eneral. — Alexander  v.  Crollott,  199  U.  S. 
580,  50  L.  Ed.  317,  citing  Smith  v.  Whit- 
ney, 116  U.  S.  167,  29  L.  Ed.  601:  In  re 
Cooper,  143  U.  S.  472,  495,  36  L.  Ed.  232; 
In  re  Rice,  155  U.  S.  396,  403,  39  L. 
Ed.  198;  In  re  New  York,  etc.,  Steamship 
Co.,  155  U.  S.  523,  531,  39  L-  Ed.  246. 
St^  ante,  ''Discretion  of  Court,"  III,  A. 

88.  Appeal. — Alexander  v.  Crollott,  199 
U.  S.  580,  50  L.  Ed.  317;  Ex  parte  War- 
mouth,  17  Wall.  64,  21  L.  Ed.  543;  In  re 
Huguley  Mfg.  Co.,  184  U.  S.  297,  301, 
46  L.  Ed.  549;  In  re  New  York,  etc.. 
Steamship  Co.,  155  U.  S.  523,  531,  39  L. 
Ed.  246;  The  Corsair,  145  U.  S.  335,  343, 
36  L.  Ed.  727;  Ex  parte  Gordon,  104  U. 
S.  515,  26  L.  Ed.  814;  In  re  Fassett,  142 
U.  S.  479,  484,  35  L.  Ed.  1086;  Moran  v, 
Sturges,  154  U.  S.  256,  286,  38  L.  Ed.  981; 
Ex  parte  Pennsylvania,  109  U.  S.  174,  176, 
27  L.  Ed.  894.  See  the  title  APPEAL 
AND  ERROR,  vol.  l,  p.  333. 

Upon  the  face  of  the  libel,  the  facts 
^ound  and  the  final  decree,  the  district 
court  clearly  had  jurisdiction.  This 
petitioner  had  a  remedy  by  appeal  from 
that  decree,  which  was  inefficacious  be- 
cause of  his  neglect  to  have  included  in 
those  findings  the  fact  of  the  exact 
locality  of  the  offense  and  seizure.  Such 
being  the  case,  the  writ  of  prohibition 
prayed  for  should  not  issue.  In  re  Cooper, 
143  U.  S.  472,  513,  36  L.  Ed.  232. 

2/L  Writ  of  error.— Chesapeake,  etc., 
R.  Co.  V,  White,  111  U.  S.  134,  137,  28 
I^  Ed.  378. 


95.  Mandamus. — Ex  parte  Wisner,  203 
U.  S.  449,  51  L.  Ed.  264.  See  the  title 
MANDAMUS,  vol.  8,  p.  l. 

26.  Office  of  writ  to  prevent  unlawful 
assumption  of  jurisdiction. — See  ante, 
"Nature  and  Object  of  Writ,"  I. 

87.  Smith  V.  Whitney,  116  U.  S.  167, 
176,  29  L.  Ed.  601. 

88.  Cannot  be  used  for  correction  of 
mere  errors. — Ex  parte  Ferry  Co.,  104 
U.  S.  519,  520,  26  L.  Ed.  815;  In  re 
Cooper,  143  U.  S.  472,  495,  36  L.  Ed.  232; 
Kx  parte  Gordon,  104  U.  S.  515,  26  L. 
Ed.  814;  The  Corsair,  145  U.  S.  335,  343, 
36  L.  Ed.  727;  In  re  New  York,  etc.. 
Steamship  Co.,  155  U.  S.  523,  531,  39  L. 
Ed.  246;  In  re  Fassett,  142  U.  S.  479,  484, 
35  L.  Ed.  1086. 

A  supposed  error  in  a  judgment  of  an 
admiralty  court  on  the  merits  of  an  action, 
cannot  be  corrected  by  prohibition.  The 
remedy,  if  any,  is  by  appeal.  Ex  parte 
Pennsylvania,  109  U.  S.  174,  176,  27  L,. 
Ed.  894. 

29.  Not  substitute  for  writ  of  error  or 
certiorari. — Smith  v,  Whitney,  116  U.  S. 
167,  176,  29  L.  Ed.  601.  See  the  titles 
APPEAL  AND  ERROR,  vol.  l,  p.  394; 
CERTIORARI,  vol.  3,  p.  661. 

A  writ  of  prohibition  is  not  intended  to 
take  the  place  of  exceptions  to  the  libel 
for  insufficiency,  and  will  issue  only  in 
case  of  a  want  of  jurisdiction.  In  re 
Fassett,  142  U.  S-  479,  486,  35  h-  Ed.  1086. 

80.  Cause  removed  from  state  court. — 
Chesapeake,  etc.,  R.  Co.  v.  White,  111 
U.  S.  134,  137,  28  L.  Ed.  378. 

The  proper  practice  in  such  cases  was 
fully  considered  in  Insurance  Co.  v. 
Dunn,  19  Wall.  214,  22  L.  Ed.  68; 
Removal  Cases,  100  U.  S.  457,  25  L.  Ed. 
593;   Railroad   Co.  v.   Mississippi,   102   U. 
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it,  mandamus  and  not  prohibition  is  the  proper  remedy  to  compel  such  remand.^* 

d.  Action  of  Forcible  Entry  and  Detainer, — In  an  action  of  forcible  entry 
and  detainer  before  a  justice  of  the  peace  in  the  territory  of  New  Mexico,  a 
defendant  claiming  to  be  owner  of  the  property,  and  alleging  a  want  of  jurisdic- 
tion on  the  part  of  the  justice  to  determine  the  question  of  ownership  in  such 
a  proceeding,  has  a  remedy,  in  case  the  justice  decides  against  him,  in  the  form 
of  an  appeal  to  the  district  court  under  §  3358  of  the  New  Mexican  Code,  and 
a  writ  of  prohibition  will  not  lie  in  such  case  from  the  supreme  court  of  the 
territory  commanding  the  justice  to  desist  and  refrain  from  further  pro- 
ceedings.82 

e.  Proceedings  to  Enforce  Right  to  Vote, — Where  the  circuit  court  of  the 
United  States  proceeds  to  exercise  jurisdiction  under  the  twenty-third  section 
of  the  act  of  31st  of  May,  1870,  entitled  "An  act  to  enforce  the  rights  of  cit- 
izens of  the  United  States  to  vote  in  the  several  states  of  this  Union,  and  for 
other  purposes,"  the  supreme  court  has  no  power  to  issue  the  writ  of  prohibi- 
tion in  such  a  cause  until  appeal  is  taken  from  a  final  decree  of  the  circuit 
court.^^ 

f.  Order  Granting  Injunction, — See  the  title  App^l  and  Error,  vol  1,  p, 
826. 

2.  Where  No  Other  Remedy  Exists — a.  Where  Court  Has  No  Jurisdic- 
tion,— Where  it  appears  that  the  court  whose  action  is  sought  to  be  prohibited 
has  clearly  no  jurisdiction  of  the  suit  or  prosecution  instituted  before  it,  or  of 
some  collateral  matter  arising  therein,  and  the  defendant  therein  has  no  ^  other 
remedy,  he  is  entitled  to  a  writ  of  prohibition  as  a  matter  of  right.^* 

b.  Where  Court  Has  Jurisdiction. — But  if  the  inferior  court  has  jurisdiction 
of  the  cause,  it  is  no  ground  for  relief  by  prohibition  that  provision  has  not  been 
made  for  a  review  of  its  decision  by  appeal  or  otherwise.^*  A  prohibition  can- 
not be  made  to  perform  the  office  of  a  proceeding  for  the  correction  of  mere 
errors  and  irregularities.^®     If  there  is  jurisdiction,  and  no  provision  for  appeal 


S.  135,  26  L.  Ed.  96;  Railroad  Co.  v. 
Koontz,  104  U.  S.  5,  26  L.  Ed.  643.  See 
the  titles  APPEAL  AND  ERROR,  vol. 
1.  o.  333;  CONTEMPT,  vol.  4,  p.  531; 
REMOVAL  OF  CAUSES. 

81.  Refusal  to  remand  to  state  court. — 
Ex  parte  Wisner,  203  U.  S.  449,  51  L. 
Ed.  264.  See  the  titles  MANDAMUS, 
vol.  8,  p.  1;  MANDATE  AND  PRO- 
CEEDINGS THEREON,  vol.  8,  p.  97. 

88.  Action  of  forcible  entry  and  de- 
tainer.— Alexander  v.  Crollott,  199  U.  S. 
580,  50  L.  Ed.  317.  See  the  title 
FORCIBLE  ENTRY  AND  DETAINER, 
vol.  6,  p.  303. 

88.  Proceedings  to  enforce  right  to 
vote. — Ex  parte  Warmouth,  17  Wall.  64, 
21  L.  Ed.  543. 

84.  Where  court  has  no  jurisdiction. — 
See  ante,  "Discretion  of  Court,"  III,  A. 

85.  Where  court  has  jurisdiction. — Ex 
parte  Ferry  Co.,  104  U.  S.  519,  26  L.  Ed. 
815;  Ex  parte  Pennsylvania,  109  U.  S.  174, 
176,  27  L.  Ed.  894. 

James  H.  Cuddy  exhibited  his  libel 
aRainst  the  steamer  "Garland,"  in  the 
district  court  of  the  United  States  for  the 
eastern  district  of  Michigan,  alleging  that 
he  was  the  father  of  David  Cuddy  and 
William  H.  Cuddy,  aged  respectively  ten 
and  thirteen  years,  passengers  on  board 
a  steam  yacht  bound  up  the  Detroit 
River,  when  she  was  sunk  by  the 
"Garland,"  whereby  they   were  drowned, 


and  he  was  deprived  of  their  earnings, 
services,  and  society.  The  sinking  of  the 
yacht  and  their  death  are  charged  to  be 
the  direct  result  of  the  negligence  and 
unskillfulness  of  the  "Garland."  In  a 
supplemental  libel  he  alleges  that  he  was 
duly  appointed  administrator  of  the  estate 
of  each  of  his  sons,  and  he  charges  that 
he  is  entitled  to  damages  in  the  sum  of 
$4,000  for  their  death,  not  only  by  virtue 
of  his  relationship,  but  as  their  personal 
representative,  his  right  in  that  behalf 
being  created  by  the  law  of  Michigan. 
The  "Garland"  was  seized.  On  the  appli- 
cation of  the  Detroit  River  Ferry  Com- 
pany, the  claimant,  she  was  appraised  and 
surrendered.  The  company  now  prays 
for  a  writ  from  the  federal  supreme  court 
to  prohibit  the  proceedings,  as  beyond 
the  jurisdiction  of  the  district  court.  The 
writ  was  denied.  The  court  said:  "This 
case  is  in  all  its  material  facts,  like  that 
of  Ex  parte  Gordan,  supra,  p.  515.  It 
matters  not  that  the  amount  demanded 
in  the  libel  is  less  than  $5,000,  and  that 
consequently  no  appeal  will  lie  in  this 
court.  An  appeal  will  lie  to  the  circuit 
court  in  favor  of  the  libellant  if  he  is 
defeated,  and  in  favor  of  the  respondent 
if  the  recovery  exceeds  $50."  Ex  parte 
Ferry  Co.,  104  U.  S.  519,  26  L.  Ed.  815. 
89.  Not  proceeding  to  correct  errors 
and  irregularities. — See  ante,  "Errors  and 
Irregularities,"  III,  D,  1,  b. 
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or  writ  of  error,  the  judgment  of  the  trial  court  is  the  judgment  of  the  court  of 
last  resort,  and  concludes  the  parties.  It  rests  with  congress  to  decide  whether 
a  case  shall  be  reviewed  or  not.^'' 

IV.  Jurisdiction  to  Issue. 

A.  In  General. — In  this  country  writs  of  prohibition  issue  only  out  of  courts 
of  common-law  jurisdiction.^^  iTierefore,  where  a  court  has  both  common- 
law  and  equity  powers,  it  would  seem  that  proceedings  to  obtain  a  writ  of  pro- 
hibition therein  must  be  considered  as  on  the  common-law  side  of  the  court. ^^ 

B,  Federal  Courts — 1.  Suprieme  Court — a.  In  General, — A  writ  of  pro- 
hibition cannot  issue  from  the  supreme  court  of  the  United  States  in  cases 
where  there  is  no  appellate  power  given  by  law,  nor  any  special  authority  to 
issue  the  writ*^ 

b.  To  Circuit  C Quarts — (1)  Criminal  Cases. — ^A  writ  of  prohibition,  will  not 
lie  from  the  supreme  court  to  the  circuit  court  of  the  United  States,  in  criminal 
cases,  the  supreme  court  having  no  appellate  power  over  the  proceedings  of 
the  circuit  court  in  such  cases,  and  no  special  authority  to  issue  the  writ.*^ 

(2)  To  Compel  Remand  of  Case  to  State  Court. — Where  a  circuit  court  re- 
fuses to  remand  to  a  state  court,  a  case  over  which  it  has  no  jurisdiction  and 
which  was  improperly  removed  to  it,  mandamus,  and  not  prohibition  is  the 
proper  remedy  to  compel  such  remand.** 

c.  To  District  Courts^^—{l)  Admiralty  Proceedings.— &y  §  688  of  the  Re- 
vised Statutes,  authority  is  vested  in  the  supreme  court  to  issue  writs  of  pro- 
hibiti6n  to  the  district  court  sitting  as  a  court  of  admiralty  and  maritime  juris- 


87.  Ex  parte  Ferry  Co.,  104  U.  S.  519, 
26  L.  Ed.  815;  Ex  parte  Pennsylvania, 
109  U.  S.  174,  176,  27  L.  Ed.  894. 

SS.  Issues  out  of  common-law  courts 
only.— Smith  v.  Whitney,  116  U.  S.  167, 
174,  29  L.   Ed.  601. 

In  England,  from  long  before  the 
Declaration  of  Independence,  writs  of 
prohibition  have  usually  issued  from  the 
courts  of  common  law,  and  do  not  appear 
to  have  issued  from  a  court  of  chancery 
in  any  case  in  which  a  court  of  law  might 
issue  them,  except  during  vacation,  when 
the  courts  of  common  law  were  not  open. 
Smith  V.  Whitney,  116  U.  S.  167,  174,  29 
L.  Ed.  601. 

89.  Where  court  has  both  common-law 
and  equity  powers. — Smith  v.  Whitney, 
116  U.  S.  167,  174.  29  l^  Ed.  601. 

Principle  applied  to  the  supreme  court 
of  the  District  of  Columbia.  Smith  v. 
Whitney,  116  U.  S.  167,  174,  29  L.  Ed.  601. 

40.  Jurisdiction  of  supreme  court — In 
general. — Ex  parte  Gordon,  1  Black  503, 
17  L.  Ed.  134. 

In  cases  in  which  the  supreme  court 
possesses  neither  original  nor  appellate 
jurisdiction,  it  cannot  grant  prohibition 
as  ancillary  thereto.  In  re  Massachusetts, 
197  U.  S.  482,  488,  49  L-  Ed.  845. 

Generally,  as  to  the  jurisdiction  of  the 
supreme  court,  see  the  title  COURTS, 
vol.  4,  pp.  861,  1006. 

As  to  the  power  of  the  supreme  court 
to  issue  writs  generally,  see  the  title 
COURTS,  vol.  4,  p.  897. 

41.  Criminal  cases. — Ex  parte  Gordon,  1 
Black  .'iOS,  17  L.  Ed.  134.  See  the  title 
APPEAL  AND  ERROR,  vol,  1,  p.  415. 


After  a  party  has  been  convicted  and 
sentenced  in  the  circuit  court  for  a 
criminal  offense,  and  after  a  warrant  is  in 
the  hands  of  the  marshal,  commanding 
him  to  execute  the  judgment,  the  circuit 
court  itself  has  no  power  to  recall  it; 
and  certainly  the  federal  supreme  court, 
having  no  appellate  power  over  the  pro- 
ceeding, cannot  prohibit  a  ministerial 
officer  from  performing  the  duty  which 
the  circuit  court  has  legally  imposed  upon 
him.  Ex  parte  Gordon,  1  Black  503,  17 
L.  Ed.  134. 

A  writ  of  prohibition  will  not  lie  from 
the  supreme  court  to  the  judges  of  the 
circuit  court  of  the  United  States  and  its 
officers,  and  the  United  States  marshal, 
to  restrain  them  from  further  proceedings 
in  a  case  wherein  a  person  had  been  found 
guilty  of  piracy  and  sentenced  to  death. 
Ex  parte  Gordon,  l  Black  503,  17  L. 
Ed.  134. 

48.  To  compel  remand  of  case. — Ex 
parte  Wisner,  203  U.  S.  449,  61  L.  Ed.  264. 
See  the  titles  MANDAMUS,  vol.  8,  p.  1; 
MANDATE  AND  PROCEEDINGS 
THEREON,  vol.  8,  p.  97;  REMOVAL 
OF  CAUSES. 

48.  To  district  courts. — In  a  case  where' 
the  supreme  court,  after  an  examination 
of  very  voluminous  records,  did  not  doubt 
that  the  district  court,  after  the  creation 
of  the  circuit  court  for  that  district,  was 
acting  upon  a  sincere  conviction  that  it 
possessed  full  power  and  authority  to 
make  certain  orders,  which  the  supreme 
court  now  decided  that  it  had  made  un- 
der a  misapprehension  of  its  powers,  and 
without  authority  of  law,  such  power  and 
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diction,  where  that  court  is  proceeding  in  a  cause  of  which  it  has  no  juris- 
diction.*^ The  writ  thus  provided  for  by  §  688  is  the  common-law  writ, 
which  lies  to  a  court  of  admiralty  only  when  that  court  is  acting  in  ex-/ 
cess  of,  or  is  taking  cognizance  of  matters  not  arising  within,  its  jurisdiction. 
Its  office  is  to  prevent  an  unlawful  assumption  of  jurisdiction,  and  not  to  cor- 


authority  beii^B:  conferred  upon  the  circuit 
court,  and  that  it  was  influenced  by  a 
high  sense  of  duty,  and  by  what  it  believed 
to  be  for  the  best  interests  of  all  parties 
concerned,  in  what  the  supreme  court 
characterized  as  "a  most  complicated,  dif- 
ficult, and  severely  contested  cause,"  and 
that  it  needed  but  to  be  advised  by  the 
opinion  of  the  supreme  court,  on  a  mo- 
tion which  had  been  made  for  a  writ  of 
prohibition  against  it,  the  district  court, 
the  supreme  court,  for  the  present,  with- 
held the  appropriate  remedy,  giving  its 
opinion  that  the  district  court  had  no 
jurisdiction,  and  was  acting  against  law, 
with  liberty  to  counsel  to  apply  hereafter 
to  the  supreme  court  if  necessary.  Bron- 
son  V.  La  Crosse,  etc.,  R.  Co.,  1  Wall.  405, 
17  L.  Ed.  616.  See  the  title  COURTS, 
vol.  4,  p.  900. 

M.  Admiralty  proceedingB  in  district 
court.— Ex  parte  Gordon,  104  U.  S.  515, 
516,  26  L.  Ed.  814;  In  re  Cooper,  143  U. 
S.  472,  494,  495,  36  L.  Ed.  232;  Ex  parte 
Ferry  Co.,  104  U.  S.  519,  26  L.  Ed.  815; 
Ex  parte  Phenix  Ins.  Co.,  118  U.  S.  610, 
616,  30  L.  Ed.  274;  In  re  Cooper,  138  U. 
S.  404,  34  Lr  Ed.  993;  In  re  Massachusetts, 
197  U.  S.  482,  488,  49  L.  Ed.  845;  Kendall 
V,  United  States,  12  Pet.  524,  648,  9  L.  Ed. 
1181:  Ex  parte  Christy,  3  How.  292,  11 
L.  Ed.  603;  Ex  parte  Graham,  10  Wall. 
541,  542,  19  L.  Ed.  981;  Ex  parte  Easton, 
95  U.  S.  68,  71,  24  L.  Ed.  373;  United 
States  V.  Peters,  3  Dall.  121,  1  L.  Ed.  535; 
In  re  Fassett,  142  U.  S.  479,  35  L.  Ed. 
1086;  Ex  parte  Hagar,  104  U.  S.  520,  521, 
26  L.  Ed.  816;  Smith  v.  Whitney,  116  U. 
S.  167,  176,  29  L.  Ed.  601. 

Generally,  as  to  the  jurisdiction  of  the 
district  courts,  see  the  title  COURTS, 
vol.  4,  p.  898. 

Generally,  as  to  the  jurisdiction  of  the 
district  courts  of  the  United  States  when 
proceeding  as  courts  of  admiralty  and 
maritime  jurisdiction,  see  the  title  AD- 
MIRALTY, vol.  1,  p.  119. 

For  particular  cases  in  which  the  writ 
of  prohibition  has  been  allowed  or  de- 
nied on  the  ground  that  the  district  court 
proceeding  in  admiralty  had  or  had  not 
jurisdiction,  see  the  title  ADMIRALTY, 
vol.  1,  pp.  140,  144. 

Where  the  district  court  sitting  in  ad- 
miralty has  jurisdiction  in  the  piremises, 
the  supreme  court  will  not  prohibit  it 
from  proceeding  in  the  exercise  of  such 
jurisdiction.  A  writ  of  prohibition  is  not 
intended  to  take  the  place  of  exceptions 
to  the  libel  for  insufficiency.  In  re  Fas- 
sett,  142  U.  S.  479,  486,  35  L.  Ed.  1086. 

The   supreme   court   was   petitioned   to 


issue  a  writ  of  prohibition  to  forbid  the 
district  court  of  the  United  States  for  the 
eastern  district  of  New  York,  sitting  as  a 
court  of  admiralty,  from  further  proceed- 
ing in  certain  causes  in  which  it  had  en- 
tertained libels  against  certain  vessels,  in 
rem,  and  had  attached  the  vessels,  the 
petitioner  claiming  title  to  them,  as  a  re- 
ceiver appointed  by  a  state  court  of  New 
York,  by  a  prior  title  and  having  set  up 
such  title,  in  answers  to  the  libels,  and  al- 
leged want  of  jurisdiction  in  the  district 
court  over  the  vessels.  The  supreme 
court  denied  the  application  for  the  writ 
without  delivering  any  opinion,  but  the 
ground  of  the  denial  was  that  the  matter 
was  in  course  of  litigation  in  the  district 
court,  on  due  process.  In  re  Fassett,  142 
U.  S.  479,  484,  35  L-  Ed.  1086,  citing  Ex 
parte  Easton,  95.  U.  S.  68,  24  L.  Ed.  373; 
Ex  parte  Gordon,  104  U.  S.  515,  26  L.  Ed. 
814;  Ex  parte  Ferry  Co.,  104  U.  S.  519, 
26  L.  Ed.  815;  Ex  parte  Hagar,  104  U. 
S.  520,  26  L.  Ed.  816;  Ex  parte  Phenix 
Ins.  Co.,  118  U.  S.  610,  625,  626,  30  L. 
Ed.  274. 

The  district  court  has  no  jurisdiction 
of  a  libel  for  damages,  against  a  privateer, 
commissioned  by  a  foreign  belligerent 
power,  for  the  capture  of  an  American 
vessel  as  prize — the  captured  vessel  not 
being  within  the  jurisdiction.  Therefore, 
the  supreme  court  will  grant  a  writ  of 
prohibition  to  a  district  judge  in  such 
case.  United  States  v.  Peters,  3  Dall.  121, 
1  L.  Ed.  535. 

Where  a  pleasure  yacht,  purchased  in 
England  and  brought  to  this  country, 
was  seized  by  the  collector  at  the  port 
of  New  York  on  the  ground  that  she 
was  subject  to  duty,  it  was  held  that  the 
owner  could  maintain  a  libel  against  the 
yacht  and  the  collector  in  the  district- 
court  of  the  United  States  and  that  the 
supreme  court  would  not  issue  a  writ  of 
prohibition  to  the  district  court  to  pre- 
vent further  proceedings  in  the  matter, 
the  seizure  being  a  marine  tort  of  which 
the  district  court  sitting  in  admiralty  had 
jurisdiction.  In  re  Fassett,  142  U.  S. 
479.  35  L.  Ed.  1086. 

Proceedings  to  confiscate  real  estate 
under  the  act  of  July  17th,  1862,  entitled 
"An  act  to  suppress  insurrection,  to  punish 
treason  and  rebellion,  to  seize  -and  confis- 
cate the  property  of  rebels,"  etc.,  are  not 
"proceedings  in  admiralty,"  although  the 
act  declares  that  they  "shall  be  in  rem, 
and  conform  as  near  as  may  be  to  pro- 
ceedings in  admiralty  or  in  revenue 
cases."  Accordingly,  no  writ  of  prohibi- 
tion from  the  federal  supreme  court  to  a 
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rect  mere  errors  and  irregularities.*^  By  the  provision  empowering  the  su- 
preme court  to  issue  writs  of  prohibition  to  the  district  courts  when  proceed- 
ing as  courts  of  admiralty  and  maritime  jurisdiction,  it  is  understood  that 
the  power  is  limited  to  a  proceeding  in  admiralty.*^  Where  the  district  court 
of  Alaska  is  acting  as  a  district  court  of  the  United  States  and,  as  such,  pro- 
ceeding in  admiralty,  it  comes  within  that  §  688  of  the  Revised  Statutes  and 
the  supreme  court  has  power  to  issue  a  writ  of  prohibition  to  tHkt  court  in  a 
proper  case.*'' 

(2)  Proceedings  in  Bankruptcy. — The  supreme  court  cannot  issue  a  writ  of 
prohibition  to  the  district  court  to  prohibit  it  from  further  proceedings  in  a 
case  in  bankruptcy  pending  in  the  said  court,  as  it  has  no  reviewing  power  over 
the  decrees  of  the  district  court  sitting  in  bankruptcy.*® 

d.  To  Choctaw  and  Chickasazv  Citizenship  Court, — ^Quaere,  whether  the 
Choctaw  and  Chickasaw  citizenship  court  is  a  court  in  such  a  sense  as  to  be 
subject  to  prohibition  from  the  supreme  court.** 


district  court  lies  in  the  case  of  such 
proceedings.  Ex  parte  Graham,  10  Wall. 
641,  19  L.  Ed.  981. 

A  suit  for  pilotage  fees  is  within  the 
jurisdiction  of  the  district  court  in  ad- 
miralty, and  where  the  court  has  juris- 
diction of  the  vessel  sued,  and  the  sub- 
ject matter  of  the  suit,  it  will  not  be 
restrained  by  a  writ  of  prohibition  from 
deciding  all  questions  properly  arising  in 
that  suit.  Ex  parte  Pennsylvania,  109 
U.  S.  174,  27  L,.  Ed.  894,  following  Ex 
parte  Hagar,  104  U.  S.  520,  26  L.  Ed.  816; 
Ex  parte  Gordan,  104  U.  S.  515,  26  L. 
Ed.  814. 

Proceedings  to  limit  shipowner's  liabil- 
ity.— Where  a  request  was  made  to  the 
supreme  court  for  a  writ  of  prohibition 
to  the  district  court,  prohibiting  it  from 
further  proceeding  with  a  petition  of  an 
owner  of  a  barge  for  limited  liability  and 
requiring  him  to  dismiss  the  said  proceed- 
ings, leave  to  file  a  petition  for  such  writ 
was  denied  upon  the  authority  of  In  re 
Fassett,  142  U.  S.  479,  484,  35  L.  Ed. 
3086,  and  cases  there  cited,  the  district 
court  having  jurisdiction  of  the  proceed- 
ing. In  re  Engles,  146  U.  S.  357,  358, 
36  L.  Ed.  1004. 

A  writ  of  prohibition  will  be  issued 
.  by  the  supreme  court  to  the  district  court, 
sitting  as  a  court  of  admiralty,  prohibit- 
ing it  from  determining,  on  the  petition 
of  the  owner  of  a  x^^ssel,  whether  he  has 
incurred  any  liability  by  reason  of  fire  on 
land  caused  by  the  vessel,  and  if  so, 
whether  §§  4283,  4284,  Rev.  Stat.,  limiting 
a  shipowner's  liability,  covers  the  case. 
The  district  court  in  admiralty  has  no 
jurisdiction  of  such  a  cause  of  action.  Ex 
parte  Phenix  Ins.  Co.,  118  U.  S.  610,  30 
L.  Ed.  274. 

"Where  the  case  is  within  admiralty 
cognizance,  the  district  court  may  decide 
whether  the  party  is  entitled  to  the  bene- 
fit of  the  statute,  and  a  writ  of  prohibi- 
tion will  not  lie.  But  where,  as  here,  the 
tort  is  not  a  maritime  tort,  there  can  be 
no  jurisdiction  in  the  admiralty  to  deter- 
mine the  issue  of  liability  or  that  of  limi- 
tation of  liability.  This  court  refused  a 
writ  of  prohibition  where  a  suit  in  rem 


was  brought  against  a  vessel,  in  admiralty, 
in  a  district  court,  to  enforce  an  illegal 
lien  for  wharfage,  on  the  ground  that  a 
contract  for  the  use  of  a  wharf  by  a  ves- 
sel was  a  maritime  contract,  and  cog- 
nizable in  the  admiralty,  and  that,  as  a 
lien  arose  in  certain  cases,  the  admiralty 
court  was  competent  to  decide  in  the 
given  case  whether  there  was  a  lien.  Ex 
parte  Easton,  95  U.  S.  68,  24  L.  Ed.  373. 
*  *  *  But  in  the  present  case  the  dis- 
trict court  is  called  upon  by  the  petition 
of  the  owner  of  the  vessel  to  first  deter- 
mine the  question  of  any  liability,  when 
it  has  no  jurisdiction  of  the  cause  of 
action,  and  then  to  determine  whether  the 
statute  covers  the  case.  The  case  is 
clearly  one  for  a  writ  of  prohibition,  as 
the  want  of  jurisdiction  appears  on  the 
face  of  the  proceedings."  Ex  parte 
Phenix  Ins.  Co.,  118  U.  S.  610,  625,  30 
L.  Ed.  274;  United  States  v.  Peters,  3 
Dall.  121,  1  L.  Ed.  535. 

45.  Conunon-law  writ. — In  re  Cooper, 
143  U.  S.  472,  495,  36  L.  Ed.  232;  Ex  parte 
Gordan,  104  U.  S.  515,  516,  26  L.  Ed. 
814;  Ex  parte  Ferry  Co.,  104  U.  S.  519, 
26  L.  Ed.  815. 

46.  Power  limited  to  proceeding  in  ad- 
miralty.—Ex  parte  Easton,  95  U.  S.  68,  71, 
24  L.  Ed.  373;  Ex  parte  Christy,  3  How. 
292,  11  L.  Ed.  603;  Ex  parte  Graham,  10 
Wall.  541,  542,  19  L.  Ed.  981;  United 
States  V.  Peters,  3  Dall.  121,  1  L.  Ed.  535; 
Ex  parte  Gordon,  1  Black  503,  505,  17  L. 
Ed.  134. 

Quaere,  whether  the  jurisdiction  of  the 
supreme  court  to  grant  a  writ  of  pro- 
hibition to  the  district  courts  is  confined 
to  cases  where  those  courts  are  "proceed- 
ings as  courts  of  admiralty  and  maritime 
jurisdiction."  Rev.  Stat.,  §  688.  Ex  parte 
Joins,  191  U.  S.  93,  102,  48  L.  Ed.  110. 

47.  District  court  of  Alaska. — In  re 
Cooper,  143  U.  S.  472,  494,  36  L.  Ed.  232; 
In  re  Cooper,  138  U.  S.  404,  34  L.  Ed.  993. 

48.  Proceedings  in  bankruptcy.^ — Ex 
parte  Christy,  3  How.  292,  307,  11  L.  Ed. 
603;  Ex  parte  Gordon,  1  Black  503,  505, 
17  L.  Ed.  134. 

49.  To  citizenship  court* — Ex  parte 
Joins,   191  U.   S.   93,  102,   48   L.   Ed.   110. 
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2.  Circuit  Courts. — The  circuit  courts  have  no  power  under  §  716  of  the 
Revised  Statutes  to  issue  writs  of  prohibition,  except  when  necessary  in  the 
exercise  of  their  existing  jurisdiction.*^^ 

3.  Supreme  Court  of  District  of  Columbia. — Quaere,  whether  the  su- 
preme court  of  the  District  of  Columbia  has  power  in  any  case  to  issue  a  writ 
of  prohibition  to  a  court  martial.*^ ^ 

4.  Territoriai,  Courts. — Section  3816  of  the  Revised  Statutes  of  the  ter- 
ritory, of  Idaho,  providing  that  the  jurisdiction  of  the  supreme  court  of  that 
territory  should  be  original  and  appellate,  and  that  its  original  jurisdiction 
should  extend  to  the  issuance  of  writs  of  prohibition,  and  all  writs  necessary 
to  the  exercise  of  its  appellate  jurisdiction,  was  not  inconsistent  with  the  con- 
stitution or  any  act  of  congress.^ ^  Also,  it  was  competent  for  the  territory  of 
Idaho  to  extend  the  jurisdiction  of  the  district  courts  of  the  territory  to  all 


See  In  re  Vidal,  179  U.  S.  126,  45  L.  Ed. 
118;  Gordon  v.  United  States,  2  Wall.  561, 
17  h.  Ed.  921;  Gordon  v.  United  States, 
117  U.   S.,  appx.,  697,  702. 

60.  Jurisdiction  of  circuit  courts, — In  re 
Massachusetts,  197  U.  S.  482,  488,  49  L. 
Ed.  845,  citing  Bath  County  v.  Amy,  13 
Wall.  244,  248,  20  L.  Ed.  539;  McClung 
V.  Silliman,  6  Wheat.  598,  601,  5  L.  Ed. 
340. 

As  to  power  of  the  circuit  courts  to 
issue  writs  generally,  see  the  title 
COURTS,  vol.  4,  p.  897. 

Generally,  as  to  the  jurisdiction  of  the 
circuit  court,  see  the  title  COURTS,  vol. 

4,  p.  902. 

51.  Writ  to  court  martial, — In  Smith 
V.  Whitney,  116  U.  S.  167,  175,  29  L.  Ed. 
601,  the  court,  speaking  of  the  question 
as  one  of  great  importance  and  not  there- 
fore adjudged  by  it,  said:  "We  are  not 
inclined,  in  the  present  case,  either  to 
assert  or  deny  the  existence  of  the  power, 
because  upon  settled  principles,  assum- 
ing the  power  to  exist,  no  case  is  shown 
for  the  exercise  of  it."  See  the  title 
MILITARY  LAW,  vol.  8,  p.  342. 

"The  reasons  against  issuing  a  writ  of 
prohibition  to  the  court-martial,  require 
fuller  statement.  A  writ  of  prohibition 
is  never  to  be  issued  unless  it  clearly  ap- 
pears that  the  inferior  court  is  about  to 
exceed  its  jurisdiction.  It  cannot  be  made 
to  serve  the  purpose  of  a  writ  of  error 
or  certiorari,  to  correct  mistakes  of  that 
court  in  deciding  any  question  of  law  or 
fact  within  its  jurisdiction.  These  rules 
have  been  always  adhered  to  by  this  court, 
in  the  exercise  of  the  power  expressly 
conferred  upon  it  by  congress  to  issue 
writs  of  prohibition  to  the  district  courts 
sitting  as  courts  of  admiralty;  United 
States  V.  Peters,  3  Dall.  121,  1  L.  Ed. 
535;  Ex  parte  Easton,  95  U.  S.  68,  24  L. 
Ed.  373;  Ex  parte  Gordon,  104  U.  S.  515. 
26  L.  Ed.  814;  Ex  parte  Ferry  Co.,  104  U. 

5.  519,  26  L.  Ed.  815;  Ex  parte  Pennsyl- 
vania, 109  U.  S.  174,  27  L.  Ed.  894,  as  well 
as  by  the  courts  of  England  and  of  the 
several  states,  in  the  exercise  of  their 
inherent  jurisdiction  to  issue  writs  of 
prohibition  to  courts-martial.  Grant  v. 
Gould,  2  H.  Bl.  69;  State  v.  Wakely,  2 
Nott.  &  McCord,  410;  State  v.  Stevens,  2 


McCord,  32;  Washburn  v,  Phillips,  2  Met. 
296.  And  this  court,  although  the  ques- 
tion of  issuing  a  writ  of  prohibition  to  a 
court-martial  has  not  come  before  it  for 
direct  adjudication,  has  repeatedly  recog- 
nized the  general  rule  that  the  acts  of  a 
court-martial,  within  the  scope  of  its  juris- 
diction and  duty,  cannot  be  controlled 
or  reviewed  in  the  civil  courts,  by  writ 
of  prohibition  or  otherwise."  Smith  v. 
Whitney,  116  U.  S.  167,  176,  29  L.  Ed. 
601;  citing  Dynes  v.  Hoover,  20  How. 
65,  82,  83,  15  L.  Ed.  838;  Ex  parte  Reed, 
100  U.  S.  13,  25  L.  Ed.  538;  Ex  parte 
Mason,  105  U.  S.  696,  26  L.  Ed.  1213; 
Keyes  v.  United  States,  109  U.  S.  336,  27 
L.  Ed.  954;  Wales  v,  Whitney,  114  U. 
S.  564,  570,  29  L.  Ed.  277;  Kurtz  v,  Moffitt, 
115  U.  S.  487,  500,  29  L.  Ed.  458. 

An  officer  of  the  navy,  who,  while  serv- 
ing by  appointment  of  the  president  as 
paymaster  general  and  chief  of  a  bureau  in 
the  navy  department,  makes  contracts  or 
payments,  in  violation  of  law,  in  disregard 
of  the  interests  of  the  government,  and 
to  promote  the  interests  of  contractors, 
may  lawfully  be  tried  by  a  court-martial 
composed  of  naval  officers,  and  by  them 
convicted  of  scandalous  conduct,  tending 
to  the  destruction  of  good  morals,  and 
to  the  dishonor  of  the  naval  service,  and 
in  such  case  a  writ  of  prohibition  will 
not  be  issued  out  of  the  supreme  court 
of  the  District-  of  Columbia  to  prohibit 
the  court-martial  from  proceeding  with 
the  trial.  Such  conduct  of  a  naval  officer 
is  a  case  arising  in  the  naval  forces,  and 
therefore  punishable  by  court-martial  un- 
der the  articles  and  regulations  made  or 
approved  by  congress  in  the  exercise  of 
the  powers  conferred  upon  it  by  the  con- 
stitution, to  provide  and  maintain  a  navy, 
and  to  make  rules  for  the  government 
and  regulation  of  the  land  and  naval 
forces,  without  indictment  or  trial  by  jury. 
Smith  V.  Whitney,  116  U.  S.  167,  186, 
29  L.  Ed.  601. 

52.  Supreme  court  of  Idaho. — Clough 
V.  Curtis,  134  U.  S.  361.  368.  33  L.  Ed.  945. 

Of  the  power  of  the  legislature  of  Idaho 
to  confer  original  jurisdiction  upon  the 
supreme  court  of  the  territory  in  such  a 
case,  there  can  be  no  doubt.  Its  power 
extends  to  all  rightful  subjects  of  legis- 
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civil  actions  for  relief  formerly  given  in  courts  of  equity,  including  power  to 
issue  writs  of  prohibition.** 

0.  State  Courts. — Whether,  under  the  state  constitution  and  laws,  the  su- 
preme court  of  Missouri  possesses  the  power  to  grant  a  writ  of  prohibition 
directed  to  one  of  the  subordinate  courts  of  that  state,  and  what  is  the  legal 
scope  and  effect  of  the  writ  when  granted,  are  questions  for  that  court  to 
decide.** 

V.  Proceedings. 

A.  Necessity  for  Objection  in  Original  Proceeding. — Where  a  party 
seeks  a  writ  of  prohibition  on  the  ground  that  a  court  has  no  jurisdiction  of  a 
suit  or  prosecution  instituted  before  it,  it  is  necessary  that  he  should  have  ob- 
jected to  its  jurisdiction  at  the  outset  in  the  original  proceeding.** 

B.  Necessity  That  Want  of  Jurisdiction  Appear  of  Record  or  on 
Pace  of  Proceedings — 1.  In  Generai.. — The  granting  or  refusing  of  a  writ 
of  prohibition  is  discretionary  where  the  question  of  the  jurisdiction  of  the 
court  whose  action  is  sought  to  be  prohibited  depends  on  facts  which  are  not 
made  matter  of  record.*®  But  where  the  want  of  jurisdiction  appears  on  the 
face  of  the  proceedings,  the  case  is  clearly  one  for  a  writ  of  prohibition.*^ 

2.  As  Dependent  upon  Whether  Case  Gone  to  Sentence  or  Judgment. 
— A  writ  of  prohibition  will  not  be  issued  after  sentence  unless  the  want  of 
jurisdiction  appears  on  the  face  of  the  proceedings.*®  And  it  would  seem  that 
the  court  to  which  the  application  is  made  cannot  consider  the  evidence  taken 
below  in  determining  whether  a  prohibition  should  issue  after  sentence.**  But 
where  the  application  is  made  before  sentence,  the  court  can  look  into  the  evi- 
dence before  the  inferior  court.®®     Also  before  judgment,  if  the  court  below 


lation  not  inconsistent  with  the  constitu- 
tion and  laws  of  the  United  States.  Rev. 
Stat,  §  1851.  The  jurisdiction  of  the  sev- 
eral courts  of  the  territory  is  a  rightful 
subject  of  legislation.  Clough  v.  Curtis, 
134  U.  S.  361,  368,  33  L.  Ed.  945. 

53.  District  courts  of  Idaho. — Clough  v, 
Curtis,  134  U.  S.  361,  368,  33  L.  Ed.  945. 

The  provision  in  §  1910,  Rev.  Stat.,  that 
each  of  the  district  courts  in  certain  ter- 
ritories, including  Idaho,  "shall  have  and 
exercise  the  same  jurisdiction,  in  all  cases 
arising  under  the  constitution  and  laws  of 
the  United  States,  as  is  vested  in  the  cir- 
cuit and  district  courts  of  the  United 
States,"  does  not  confer  original  jurisdic- 
tion, in  cases  of  that  character,  only  upon 
the  territorial  district  courts,  and  does  not 
forbid  the  legislature  from  giving  original 
jurisdiction  to  the  district  courts  of  the 
territory  in  cases  other  than  those  therein 
named.  Clough  v.  Curtis,  134  U.  S.  361, 
368,  33  L.   Ed.  945. 

64.  State  courts^— St.  Louis,  etc.,  R.  Co. 
V,  Merriam,  156  U.  S.  478,  484,  39  L.  Ed. 
502. 

55.  Necessity  of  objecting  at  outset. — • 
In  re  Rice,  155  U.  S.  396,  402,  39  L.  Ed. 
198;  In  re  Mix,  166  U.  S.  136,  41  L.  Ed. 
948:  Smith  v.  Whitney,  116  U.  S.  167,  173, 
29  L.  Ed.  601;  In  re  Cooper,  143  U.  S. 
472,  495,  36  L.  Ed.  232;  In  re  Huguley 
Mfg.  Co.,  184  U.  S.  297,  301,  46  L.  Ed.  549; 
In  re  New  York,  etc..  Steamship  Co.,  155 
U.  S.  523,  39  L.  Ed.  246. 

56..  Necessity  that  want  of  jurisdiction' 
appear  of  record.— See  ante,  "Discretion 
of  Court,"  III,  A;  post,  "Scope  of  In- 
quiry," V,  G. 


As  to  the  necessity  that  it  appear  on  the 
face  of  the  proceedings  that  the  court  has 
no  jurisdiction  of  any  part  of  the  subject 
matter,  see  ante,  "Want  of  Jurisdiction 
Must  Go  to  Whole  Subject  Matter,"  III, 
C,  2. 

57.  Where  want  of  jurisdiction  appears. 
—In  re  Cooper,  143  U.  S.  472,  36  L.  Ed. 
232;  United  States  v,  Peters,  3  Dall.  121, 
1  L.  Ed.  535;  Ex  parte  Phenix  Ins.  Co., 
118  U.  S.  610,  626,  30  L.   Ed.  274. 

58.  Application  for  writ  after  sentence. 
—In  re  Cooper,  143  U.  S.  472,  495,  504,  36 
L.  Ed.  232. 

As  to  the  granting  of  the  writ  being  dis- . 
cretionary   in   such   case,   see   ante,   "Dis- 
cretion of  Court,"  III,  A. 

59.  In  re  Cooper,  143  U.  S.  472,  36  L. 
Ed.  232. 

"But  it  is  contended  that  the  face  of  the 
proceedings  in  a  case  like  the  present  one 
embraces  the  evidence.  We  think,  how- 
ever, that  there  is  a  distinction  on  prin- 
ciple, and  sustained  by  authority,  between 
what  is  open  on  prohibition  applied  for 
before  sentence  and  what  afterwards. 
Prohibition  stays  what  is  about  to  be 
done,  but  which  ought  not  to  be  done 
without  it."  In  re  Cooper,  143  U.  S.  472, 
504,  36  L.   Ed.  232. 

60.  Application  before  sentence. — In  re 
Cooper,  143  U.  S.  472,  505,  36  L.  Ed.*  232; 
United  States  v.  Peters,  3  Dall.  121,  1  L. 
Ed.   535. 

"In  Ex  parte  Christy,  3  How.  292,  308. 
11  L.  Ed.  603,  which  was  an  application 
for  a  writ  of  prohibition  against  the  dis- 
trict court  of  Louisiana  sitting  as  a  court 
in  bankruptcy,  Mr.  Justice  Story  said:  'So 
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persist  in  going  on  when  it  should  not,  the  court  above  can  examine,  not  simply 
the  process  and  pleadings  technically  of  record,  but  the  facts  in  evidence  upon 
which  action  is  being  taken®^  But  after  final  judgment  and  the  lapse  of  the 
term,  the  superior  court  cannot  enter  upon  an  examination  of  the  evidence 
upon  a  suggested  defect  in  the  jurisdiction,  that  is,  a  defect  not  apparent  upon 
the  face  of  the  record  proper.®^ 

0.  Parties. — When  the  suit  or  prosecution  complained  of  and  sought  to 
be  prohibited  is  on  behalf  of  the  government,  the  writ  of  prohibition  can  go  to 
the  court  only.®^  But  when  the  suit  complained  of  is  brought  by  a  private  per- 
son, he  may  be  joined  as  a  defendant.** 

D.  Appucation  or  Petition. — Prohibition  proceedings  are  instituted  by  a 
motion  for  leave  to  file  an  application  or  petition  for  the  writ.®**  The  practice 
in  prohibition  was  formerly  to  file  a  suggestion,  an  affidavit  in  support  of 
which  was  required  where  the  prohibition  was  moved  for  upon  anything  not 
appearing  upon  the  face  of  the  proceedings.*® 

E.  Rule  to  Show  Cause. — Upon  the  granting  of  leave  to  file  an  applica- 
tion for  a  writ  of  prohibition,  and  upon  the  filing  of  such  application,  a  rule 
will  be  issued  to  the  inferior  court  to  show  cause  why  the  writ  should  not  issue 
agreeably  to  the  prayer  of  the  petitioner.*''  If  the  matter  can  be  disposed  of 
upon  the  rule  to  show  cause,  that  course  may  be  pursued.**  Under  the  former 
practice,  upon  a  rule  to  show  cause,  if  it  appeared  to  the  court,  on  cause  shown, 
that  the  surmise  was  not  true,  or  not  clearly  sufficient  to  ground  the  prohibition 
upon,  it  would  be  denied,  otherwise  the  rule  would  be  made  absolute;  or,  if 
the  matter  were  doubtful,  the  party  was  ordered  to  declare,  and  issue  joined  on 
such  declaration  was  regularly  tried,  being  in  the  nature  of  an  issue  to  inform 
the  conscience  of  the  court.** 

P.  Granting  Writ  after  Sentence  or  Judgment — 1.  Something  Re- 
maining TO  Be  Done. — A  writ  of  prohibition  will  not  be  issued  after  sentence 
or  judgment,  unless  something  remains  which  the  court  or  party  to  whom  the 
writ  is  to  be  directed  might  do,  and  probably  would  do,  as  the  collection  of 


far  as  respects  these  allegations  of  facts, 
not  so  found  in  the  proceedings  of  the  dis- 
trict court,  we  are  not  upon  the  present 
occasion  at  liberty  to  entertain  any  con- 
sideration thereof  for  the  purpose  of  ex- 
amination or  decision,  as  it  would  be  an 
exercise  of  original  jurisdiction  on  the 
part  of  this  court  not  confided  to  us  by 
law.  The  application  for  the  prohibition 
is  made  upon  the  ground  that  the  district 
court  has  transcended  its  jurisdiction 
in  entertaining  those  proceedings;  and 
whether  it  has  or  not  must  depend,  not 
upon  the  facts  stated  dehors  the  record, 
but  upon  those  stated  in  the  record  upon 
which  the  district  court  was  called  to  act, 
and  by  which  alone  it  could  regulate  its 
judgment.'  And  this  language  was  re- 
peated and  approved  in  Ex  parte  Easton, 
95  U.  S.  68,  24  L.  Ed.  373,  where  prohibi- 
tion was  asked  against  a  district  court  in 
admiralty.  These  were  cases  where  the 
application  was  before  sentence,  and  they 
show  that  the  court  may  consider  the 
evidence  as  well  as  the  other  proceedings 
in  the  court  sought  to  be  restrained."  In 
re  Cooper,  143  U.  S.  472,  504,  3«  L.  Ed. 
232. 

61.  Application  before  judgment* — In  re 
Cooper,  143  U.  S.  472,  504,  36  L.  Ed.  232. 

62.  In  re  Cooper,  143  U.  S.  472,  505,  36 
L.  Ed.  232. 


For  the  superior  court  to  do  this  would 
be  to  rehear  the  case  and  direct  the  court 
below  not  to  carry  its  own  judgment  into 
effect,  for  defect  of  power  to  try  the  par- 
ticular issue  rather  than  of  jurisdiction 
over  the  cause.  What  the  court  below 
could  not  then  do,  or  omit  to  do,  the 
court  above  ought  not  ordinarily  to  un- 
dertake to  compel  it  to  do  or  to  omit. 
In  re  Cooper,  143  U.  S.  472,  505,  36  L.  Ed. 
232. 

68.  Suit  on  behalf  of  government. — 
Smith  v.  Whitney,  116  U.  S.  167,  176,  29 
L.  Ed.  601. 

64.  Suit  by  private  person.— Smith  v, 
Whitney,  116  U.  S.  167,  176,  29  L.  Ed.  601. 

65.  Motion  for  leave  to  file  application. 
—In  re  Cooper,  143  U.  S.  472,  36  L.  Ed. 
232;  In  re  Cooper,  138  U.  S.  404,  34  L. 
Ed.  993. 

66.  Former  practice.— In  re  Baiz,  135  U. 
S.  403,  430,  34  L.  Ed.  222. 

67.  Rule  to  show  cause. — Ex  parte  Gra- 
ham, 10  Wall.  541,  19  L.  Ed.  981;  In  re 
Cooper,  143  U.  S.  472,  36  L.  Ed.  232; 
In  re  Cooper,  138  U.  S.  404,  34  L.  Ed.  993; 
Smith  V.  Whitney,  116  U.  S.  167,  29  L.  Ed. 
601. 

66.  In  re  Baiz,  135  U.  S.  403,  431,  34  L. 
Ed.  222. 

68.  Former  practice. — In  re  Baiz,  135 
U.  S.  403,  430,  34  L-  Ed.  222. 
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costs,  or  otherwise   enforcing  the  sentence.     The  writ   will  not  issue   where 
nothing  is  left  to  be  done,  and  the  case  is  altogether  gone  out  of  the  courtJ^ 

2.  NECESSITY  That  Want  of  Jurisdiction  Appear  on  Face  of  Proceed- 
ings.— ^A  writ  of  prohibition  will  not  be  granted  after  sentence  unless  the  want 
of  jurisdiction  appears  on  the  face  of  the  proceedings.*^  ^ 

0.  Scope  of  Inquiry. — On  prohibition  the  inquiry  is  confined  to  the  mat- 
ter of  jurisdiction.'' 2  Consequently,  the  court  to  which  application  is  made 
cannot  go  into  the  merits  of  the  action  for  the  purpose  of  correcting  a  supposed 
error  in  the  judgment  of  the  inferior  court.T8  Therefore  it  would  seem  that, 
unless  under  very  extraordinary  circumstances,  the  record  proper  should  only 
be  looked  into  in  such  case.''*  The  supreme  court  cannot,  on  an  application  for 
a  writ  of  prohibition,  determine  what  shall  be  the  effect  of  any  judgment  of 
the  district  court  while  exercising  its  rightful  jurisdiction.''^ 

H.  Evidence.''® — Where  the  relator  claiming  a  diplomatic  privilege  applies 
to  the  supreme  court  for  a  writ  of  prohibition  to  restrain  proceedings  against 
him  in  the  district  court  on  the  ground  of  such  a  privilege,  the  burden  rests 
upon  the  respondent  to  overcome  the  case  of  privilege  made  out  by  the  relator."''' 

1.  Appeal  and  Error. — Generally,  as  to  questions  of  appeal  and  error,  see 
the  title  AppEai,  and  Error,  vol.  1,  pp.  333,  394.  As  to  whether  the  decision 
of  an  inferior  court  granting  or  refusing  a  writ  of  prohibition  may  be  reviewed 
on  a  writ  of  error,  see  the  title  Appeai,  and  Error,  vol.  1,  pp.  563,  701,  1002. 
As  to  the  amount  in  controversy  necessary  to  give  the  supreme  court  jurisdic- 
tion to  review  by  appeal  or  writ  of  error,  a  judgment  of  the  supreme  court  of 
the  District  of  Columbia  dismissing  a  petition  for  a  writ  of  prohibition,  see 
the  title  Appeal  and  Error,  vol.  1,  pp.  853,  854. 

VI.  Effect  of  Writ. 

The  effect  of  a  writ  of  prohibition  is  to  suspend  all  action,  and  to  prevent 


70.  Something  remaining  to  be  done. — 
United  States  v,  Hoffman,  4  Wall.  158, 
162,  18  L.  Ed.  354.  See  ante,  "When  In- 
effectual^— Acts        Already        Performed," 

III,  B. 

71.  Necessity  that  want  of  jurisdiction 
appear  on  face  of  proceedings. — See  ante, 
"As  Dependent  upon  Whether  Case  Gone 
to  Sentence  or  Judgment,"  V,  B,  2. 

72.  Inquiry  confined  to  question  of  juris- 
diction,—In  re  Cooper,  143  U.  S.  472,  507, 
36  L.  Ed.  232;  In  re  Morrison,  147  U.  S. 
14,  37  L.   Ed.  60. 

78.  Court  cannot  inquire  into  merits  of 
action. — See  ante,  "Errors  and  Irregular- 
ities,"  III,  D,  1,  b. 

74b  Only  record  looked  into. — In  re 
Cooper,  143  U.  S.  472,  507,  36  L.  Ed.  232. 
See  ante,  ''Necessity  That  Want  of  Juris- 
diction Appear  of  Record  or  on  Face  of 
Proceedings,"  V,  B. 

Whether  a  writ  of  prohibition  should 
be  issued  to  the  district  court,  when  pro- 
ceeding as  a  court  of  admiralty  and  mari- 
time jurisdiction,  depends  upon  the  fact 
stated  in  the  record  upon  which  that  court 
is  called  to  act.  Matters  dehors  that  rec- 
ord, which  are  set  forth  in  the  petition 
for  the  writ,  cannot  be  considered  here. 
Ex  parte  Easton,  95  U.  S.  68,  24  L.  Ed. 
373.     See  ante,  "Admiralty  Proceedings," 

IV,  B,  1.  c,  (1). 

75.  Effect  of  judgment  of  inferior  court. 
—Ex  parte  Slayton,  105  U.  S.  451,  453, 
26  L.  Ed.  1066. 

Thus,  the  supreme  court  cannot,  on  an 


application  for  a  writ  of  prohibition,  de- 
termine what  shall  be  the  effect  of  any 
judgment  of  the  district  court  while  ex- 
ercising its  rightful  jurisdiction  in  '  pro- 
ceedings instituted  by  the  owner  of  a 
vessel  to  obtain  the  benefit  of  the  limita- 
tion of  liability  provided  for  by  §§  4284 
and  4285,  Rev.  Stat;  neither  is  it  to  de- 
termine in  this  form  of  proceeding  what 
persons,  or  what  classes  of  persons,  are 
entitled  to  the  fund  in  hand.  All  these 
arc  questions  to  be  settled  in  some  other 
way  than  by  prohibiting  the  court  from 
proceeding  under  the  jurisdiction  it  has 
acquired  by  getting  possession,  in  an  ap- 
propriate manner,  of  that  which,  accord- 
ing to  the  claim  of  the  owner,  represents 
the  extent  of  his  liability,  or  that  of  his 
vessel.  Whether  it  does  so  or  not  is  to  be 
settled  between  the  parties  when  the  case 
is  tried.  With  the  possession  and  control 
of  the  property,  the  court  has  jurisdiction. 
Ex  parte  Slayton,  105  U.  S.  451,  453,  26  L. 
Ed.  1066.  See  ante,  "Admiralty  Proceed- 
ings," IV,  B,  1,  c,  (1).  See  the  titles  AD- 
MIRALTY, vol.  1,  p.  119;  SHIPS  AND 
SHIPPING. 

76.  Evidence.— See  ante,  "Necessity 
That  Want  of  Jurisdiction  Appear  of 
Record  or  on  Face  of  Proceedings,"  V,  B; 
"Scope  of  Inquiry,"  V,  G. 

77.  Burden  of  proof. — In  re  Baiz,  135  U. 
S.  403,  34  L.  Ed.  222.  See  the  title  PRE- 
SUMPTIONS AND  BURDEN  OF 
PROOF,  ante,  p.  618. 
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any  further  proceeding  in  the  prohibited  direction.''^  The  writ  of  inhibition 
enables  the  court  of  appellate  jurisdiction,  in  case  of  disobedience,  to  punish  the 
inferior  court  as  being  in  contemptJ* 

PBOBIISSOBY  NOTES.— See  the  title  Bills,  Noras  and  Checks,  vol.  3, 
p.  267. 

PBOBIISSOBY  WABBANTIES.— See  the  title  Insurance,  vol.  7,  p.  171. 

PBOMOTEB.— See  the  title  Corporations,  vol.  4,  p.  621. 

PBOMOTION.— See  the  title  Army  and  Navy,  vol.  2,  p.  501. 

PBOOF  OP  LOSS.— See  the  title  Insurance,  vol.  7,  p.  66. 

PBOOF  OP  OTHEB  OBIMES.— See  the  title  Evidence,  vol.  5,  p.  1021. 

PBOPEB.— See  note  1. 

PBOPEBTY.— See  the  titles  Constitutionai.  Law,  vol.  4,  p.  428;  Due 
Process  of  Law,  vol.  5,  p.  501;  Eminent  Domain,  vol.  5,  p.  746;  Taxation. 
The  term  "property,"  as  applied  to  lands,  comprehends  every  species  of  title, 
inchoate  or  complete.  It  is  supposed  to  embrace  those  rights  which  lies  in  con- 
tract;  those  which  are  executory;   as  well  as  those  which  are  executed.*    Prop- 


78.  EfiFcct  of  writ^-United  States  v. 
Hoffman,  4  Wall.  158,  161,  18  L.  Ed.  354. 

Prohibition  stays  what  is  about  to  be 
done,  but  which  ought  not  to  be  done 
without  it.  In  re  Cooper,  143  U.  S.  472, 
504,  36  L.  Ed.  232. 

79.  Penhallow  v,  Doane,  3  Dall.  54,  87, 
1  L.  Ed.  507. 

1.  Necessary  and  proper. — Legal  Ten- 
der Cases,  12  Wall.  457,  20  L.  Ed.  287; 
United  States  v.  Fisher,  2  Cranch  358,  2 
L.  Ed.  304.  And  see  the  title  CONSTI- 
TUTIONAL LAW,  vol.  4,  p.  256,  et  seq., 
311   et  seq. 

Proper  court. — In  Ex  parte  Phenix  Ins. 
Co.,  118  U.  S.  610,  623,  30  L.  Ed.  274,  it 
is  said:  **Rule  54  provides  that  when  a 
vessel  is  libeled,  or  her  owner  is  sued, 
he  may  file  a  libel  or  petition  for  a  limita- 
tion of  liability  'in  the  proper  district 
court  of  the  United  States,  as  hereinafter 
specified.*  Rule  56  provides  that  in  the 
proceeding  the  owner  may  contest  his  lia- 
bility, or  that  of  the  vessel,  independently 
of  the  limitation  of  liability  claimed  and 
that  the  opposing  party  may  contest  the 
right  of  the  owner  either  to  an  exemption 
from  liability  or  to  a  limitation  of  lia- 
bility. What  is  the  'proper  district  court' 
referred  to  in  rule  54  and  contemplated 
by  rule  56?  It  is  the  court,  and  only  the 
court,  mentioned  in  rule  57,  namely,  the 
district  court  in  which  the  vessel  is  li- 
beled, or,  if  she  is  not  libeled,  then  the 
district  court  for  any  district  in  which  the 
owner  'may  be  sued  in  that  behalf.'  " 

8.  Property. — Soulard  v.  United  States,  4 
Pet.  511,  7  L.  Ed.  938;  Hornsby  v.  United 
States,  10  Wall.  224,  242,  19  L.  Ed.  900; 
Smith  z\  United  States,  1  Pet.  326,  330,  9 
L.  Ed.  442;  Slidell  v.  Grandjean,  111  U. 
S.  412,  423,  28  L.  Ed.  321;  Bryan  v.  Ken- 
nett,  113  U.  S.  179,  28  L.  Ed.  908;  Scran- 
ton  V.  Wheeler,  179  U.  S.  141,  170,  45  L. 
Ed.    126. 

In  Hornsby  v.  United  States,  10  Wall. 
224,  242,  19  L.  Ed.  900,  it  is  said:  "By 
the  term  property,  as  applied  to  lands,  all 
titles   are   embraced,  legal    or     equitable. 


perfect  or  imperfect."  Bryan  v,  Kennett, 
113  U.  S.  179,  28  L.  Ed.  908;  Morton  v. 
Nebraska,  21  Wall.  660,  22  L.  Ed.  639. 

An  inchoate  title  to  lands  is  property. 
Delassus  v.  United  States,  9  Pet.  117,  9 
L.  .Ed.  71. 

The  treaty  of  Paris  of  1803  provided 
that  the  inhabitants  of  the  ceded  territory 
shall  be  protected  in  the  free  enjoyment 
of  their  liberty  and  property.  In  constru- 
ing the  term  thus  used,  the  court,  in 
United  States  v.  Reynes,  9  How.  129,  150, 
13  L.  Ed.  74,  said:  "The  term  property 
in  this  article  will  embrace  rights  either 
in  possession  or  in  action;  property  to 
which  the  title  was  completed,  or  that  to 
which  the  title  was  not  yet  completed; 
but  in  either  acceptation,  it  could  be  ap- 
plied only  to  rights  founded  in  justice 
and  good  faith,  and  based  upon  authority 
competent  to  their  creation.  The  article 
above  cited  cannot,  without  the  grossest 
perversion,  be  made  either  to  express  or 
imply  more  than  this," 

A  concession,  having  no  defined  bound- 
aries, made  by  the  lieutenant  governor  of 
Upper  Louisiana  in  1799,  but  not  sur- 
veyed, cannot  be  considered  as  property, 
and,  as  such,  protected  by  the  courts  of 
justice,  without  a  sanction  by  the  political 
power,  under  the  third  article  of  the 
treaty  with  France  made  in  1803.  Men- 
ard V.  Massey,  8  How.  293,  12  L.  Ed.  1085. 
Compare  Chouteau  v.  United  States,  9 
Pet.  137,  9  L.  Ed.  78.  And  see,  generally, 
the  title  PUBLIC  LANDS. 

Where  the  Cairo  and  Fulton  Railroad 
Company  accepted  certain  bonds  issued 
under  an  act  of  the  general  assembly  of 
the  state  of  Missouri,  which  declared  that 
they  should  "constitute  a  first  lien  and 
mortgage  upon  the  road  and  property"  of 
the  company,  held,  that  the  word  prop- 
erty included  all  the  lands  of  the  said 
company,  and  that  a  valid  lien  on  them 
was  created  by  the  act.  Wilson  v.  Boyce, 
92  U.   S.  320,  23   L.   Ed.  608. 

In  United  States  v.  Hooe,  3  Cranch  73, 
91,  2  L.  Ed.  370,  it  is  said:    "The  words  of 
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erty  is  everything  which  has  an  exchangeable  value,  and  the  right  of  property 
includes  the  power  to  dispose  of  it  according  to  the  will  of  the  owner.^  The 
term  "property/'  standing  alone,  includes  everything  that  is  the  subject  of  own- 
ership. It  is  a  nomen  generalissimum,  extending  to  every  species  of  valuable 
right  and  interest,  including  things  real  and  personal,  easements,  franchises,  and 
other  incorporeal  hereditaments  * 


the  act  extend  the  meaning  of  the  word 
insolvency  to  cases  where  *a  debtor,  not 
having  sufficient  property  to  pay  all  his 
debts,  shall  have  made  a  voluntary  as- 
signment thereof,  for  the  benefit  of  his 
or  her  creditors.'  The  word  property  is 
unquestionably  all  the  property  which  the 
debtor  possesses;  and  the  word  'thereof 
refers  to  the  word  property  as  used,  and 
can  only  be  satisfied  by  an  assignment  of 
all  the  property  of  the  debtor." 

In  Legal  Tender  Cases,  12  Wall.  457, 
551,  20  L.  Ed.  287,  it  is  said:  "In  a  state 
of  civil  society  property  of  a  citizen  or 
subject  is  ownership,  subject  to  the  law- 
ful demands  of  the  sovereign." 

S.  Slaughtcr-Housc  Cases,  16  Wall.  36, 
127,  21  L.  Ed.  394,  dissenting  opinion. 

4.  Scranton  v.  Wheeler,  179  U.  a  141, 
170,  45  L.  Ed.  126,  dissenting  opinion. 

Chose  in  action.— In  Murray  v.  Charles- 
ton, 96  U.  S.  432,  440,  24  L.  Ed.  760,  it  is 
said:  "Debts  are  not  property.  A  non- 
resident creditor  cannot  be  said  to  be,  in 
virtue  of  a  debt  due  to  him,  a  holder  of 
property  within  the  city." 

In  Sinking-Fund  Cases,  99  U.  S.  700, 
738,  25  L.  Ed.  496,  it  is  said:  "What  is 
property?  What  is  the  common  under- 
standing of  the  term?  It  is,  in  reference 
to  its  subject,  whatever  a  person  can 
possess  and  enjoy  by  right,  and  the  per- 
son who  has  that  right  has  the  property. 
The  subject  may  be  corporeal  or  incor- 
poreal. A  right  in  action  is  as  completely 
property  as  is  a  title  to  land.  A  very 
large  portion  of  the  property  of  the  coun- 
try consists  in  rights  attendant  upon  con- 
tract. The  right  of  a  promisee  to  de- 
mand payment  when  the  note  falls  due  is 
a  right  of  property;  and  equally  so  is  the 
right  of  the  promisor  to  hold,  as  against 
his  promisee,  the  consideration  for  the 
promise  until  the  time  stipulated  in  the 
note  for  payment.  The  promisee  has  no 
right  to  enforce  payment,  or  to  enforce 
giving  security  for  it,  if  none  was  prom- 
ised in  the  contract.  Such  a  right  is  no 
portion  of  his  property,  and  it  can  be  en- 
forced only  at  the  expense  of  a  clear  right 
of  the  promisor."  See,  also,  Jenkins  v. 
International  Bank,  106  U.  S.  571,  27  L. 
Ed.  304. 

Railroads — Franchise. — A  statute  ex- 
empting the  property  of  a  railroad  com- 
pany is  held  to  exempt  its  franchises  as 
well  as  its  rolling  stock  and  real  estate. 
The  court  said:  "Property  is  a  word  of 
large  import,  and  in  its  application  to  this 
company  included  all  the  real  and  per- 
sonal estate  required  by  it  for  the  suc- 
cessful prosecution  of  its  business."    Wil- 


mington Railroad  v.  Reid,  13  Wall.  264, 267, 
20  L.  Ed.  568.  And  see,  also,  the  title 
TAXATION. 

A  franchise  is  property.  See  Conway 
V.  Taylor,  1  Black  603,  17  L.  Ed.  191.  And 
see  FRANCHISES,  vol.  6,  p.  392.  See, 
also,  the  title  DUE  PROCESS  OF  LAW, 
vol.  5,  p.  567. 

Good  will.— See  the  title  GOOD  WILL, 
vol.  6,  p.  567. 

A  mining  claim  perfected  under  the  law 
is  property  in  the  highest  sense  of  that 
term.  Belk  v,  Meagher,  104  U.  S.  279. 
283,  26  L.  Ed.  735;  Sullivan  v.  Iron.  Silver 
Mining  Co^  143  U.  S.  431,  36  L.  Ed.  214; 
Forbes  v.  Gracey,  94  U.  S.  762,  764,  24  L. 
Ed.  313. 

Money. — In  Pirie  v,  Chicago  Title,  etc., 
Co.,  182  U.  S.  438,  443,  45  L.  Ed.  1171,  it 
is  said:  "We  are  not  unaware  that  a  dis- 
tinction between  money  and  other  prop- 
erty is  sometimes  made,  but  it  would  be 
anomalous  in  the  extreme  that  in  a  stat- 
ute which  is  concerned  with  the  obliga- 
tions of  debtors  and  the  prevention  of 
preferences  to  creditors,  the  readiest  and 
most  potent  instrumentality  to  give  a 
preference  should  have  been  omitted. 
Money  is  certainly  property,  whether  we 
regard  any  of  its  forms  or  any  of  its 
theories.  It  may  be  composed  of  a  pre- 
cious metal,  and  hence  valuable  of  itself, 
gaining  little  or  no  addition  of  value  from 
the  attributes  which  give  it  its  ready  ex- 
changeability and  currency.  And  its  other 
forms  are  immediately  convertible  into 
the  same  precious  metal,  and  even  with- 
out such  conversion  have,  at  times,  even 
greater  commercial  efficacy  than  it." 

Patent. — An  invention  secured  by  pat- 
ent is  property  in  the  holder  of  the  patent, 
and  the  right  of  the  holder  is  as  much  en- 
titled to  protection  as  any  other  j^operty. 
Cammeyer  v.  Newton,  94  U.  S.  225,  24  L. 
Ed.  72;  Seymour  v.  Osborne,  11  Walk  516, 
20  L.  Ed.  33. 

A  patent  creates  a  property  right  in  the 
invention  patented.  Marsh  Nichols,  128 
U.  S.  605,  32  L.  Ed.  538. 

Profession  and  occupation. — See  the 
titles  ATTORNEY  AND  CLIENT,  vol. 
2,  p.  732;  CONSTITUTIONAL  LAW, 
vol.  4,  pp.  377,  430.  And  see  Slaughter- 
House  Cases,  16  Wall.  36,  21  L.  Ed.  394. 

Reputation  as  property.— See  the  title 
DUE  PROCESS  OF  LAW,  vol.  5,  p. 
566. 

Riparian  rights.— Property  includes  ri- 
parian rights,  such  as  free  access  to  the 
navigable  part  of  a  stream,  and  the  right 
to  make  a  landings  wharf  or  pier.  Yates 
V.  Milwaukee,  10  Wall.  497,  504,  19  L.  Ed. 
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PROPOUNDINO.— See  the  title  Wills. 

PROPRIETARY— PROPRIETOR.— See  note  1. 

PROSECUTE— PROSECUTION.— See  note  2. 

PROSECUTING  AND  DISTRICT  ATTORNEYS.— See  the  title  District 
AND  Prosecuting  Attorneys,  vol.  5,  p.  396. 

PROSPECTIVE  DAMAGES.— See  the  title  Damages,  vol.  5,  p.  168. 

PROSPECTIVE  RIGHT.— A  prospective  right  is  not  yet  a  right.  It  is  only 
an  expectation  having  a  certain  intensity  of  reasonableness.^ 

PROTECT— PROTECTION.— See  note  4. 


«84.  See  the  title  DUE  PROCESS  OF 
LAW,  vol.  5,  p.  564.  And  see,  generally, 
the  title  WATERS  AND  WATER- 
COURSES. 

A  seat  in  stock  exchange  is  property* 
Hyde  v.  Woods,  94  U.  S.  523,  524,  24  L. 
Ed.  264;  Page  v,  Edmunds,  187  U.  S.  596, 
47  L.  Ed.  318;  Sparhawk  v.  Yerkes,  142  U. 

5.  1,  12,  35  L.  Ed.  915.  See,  also,  the  title 
EXCHANGES,  vol.  6,  p.  77. 

SUtute  of  limitations.— The  right  to  the 
defense  of  the  statute  of  limitations  is  not 
property.  Campbell  v.  Holt,  115  U.  S. 
620,  29  L.  Ed.  483.  But  in  this  case  Mr. 
Justice  Bradley,  dissenting,  said:  "The 
term  property,  in  this  clause,  embraces  all 
valuable  interests  which  a  man  may 
possess  outside  of  himself,  that  is  to 'say, 
outside  of  his  life  and  liberty." 

Property  of  the  United  States. — In  Sea- 
right  V,  Stokes,  3  How.  151,  175,  11  L.  Ed. 
537,  it  is  said:  "When  one  speaks  of 
transporting  the  property  of  the  United 
States,  the  meaning  of  the  terms  property 
of  the  United  States  is  never  mistaken. 
They  mean  munitions  of  war,  provisions 
purchased  for  the  support  of  the  army, 
and  any  other  property  purchased  for  the 
public  revenue.  They  do  not  mean  the 
mail  of  the  United  States.  A  wagon  laden 
with  property  is  understood  to  be  a  wagon 
used  for  the  transportation  of  property, 
in  the  ordinary  sense  of  such  terms." 

Property  rights. — A  charter  of  a  water 
company  provided  that  companies  which 
might  afterwards  be  chartered  were  not 
to  interfere  with  the  property  rights  or 
the  rights  of  obtaining  water  pertaining 
to  the  water  company.  In  construing  the 
provisions,  the  court  said:  "But  mani- 
festly property  rights  refer  to  rights  in 
respect  to  tangible  property,  and  thus  con- 
strued the  proviso  forbade  any  interfer- 
ence by  any  new  company  with  the  plant 
of  the  plaintiff."  Bienville  Water  Supply 
Co.  v.  Mobile,  186  U.  S-  212,  46  L.  Ed.  1132. 

Property  interest  and  ownership  distin- 
guished—See the  title  EVIDENCE,  vol. 

6,  p.  1031. 

Deprivation  of  life,  liberty  or  property 
without  due  process  of  law. — See  the  title 
DUE  PROCESS  OF  LAV/,  vol.  5,  p.  501. 

1.  Proprietary — Proprietor. — Proprietary 
is  defined  thus  in  the  Imperial  Dictionary: 
"Belonging  to  ownership;  as,  proprietary 
rights."  In  Webster:  "Belonging  or  per- 
taining to  a  proprietor,"  proprietor  being 
defined,  "One  who  has  the  legal  right  or 


exclusive  title  to  anything,  whether  in 
possession  or  not;  an  owner."  In  Wor- 
cester: "Relating  to  a  certain  owner  or 
proprietor."  Ferguson  v.  Arthur,  117  U. 
S.  482,  29  L.  Ed.  979.  See,  generally,  the 
title  REVENUE  LAWS. 

%.  Prosecute — Prosecution,— In  Cohens 
V.  Virginia,  6  Wheat.  264,  265,  408,  5  L.  Ed. 
257,  it  is  said:  "To  commence  a  suit  is 
to  demand  something  by  the  institution 
of  process  in  a  court  of  justice;  and  to 
prosecute  the  suit,  is,  according  to  the 
common  acceptation  of  language,  to  con- 
tinue that  demand.  By  a  suit  commenced 
by  an  individual  against  a  state,  we  should 
understand  process  sued  out  by  that  in- 
dividual against  the  state,  for  the  purpose 
of  establishing  some  claim  against  it  by 
the  judgment  of  a  court;  and  the  prosecu- 
tion of  that  suit  is  its  continuance." 

The  well-understood  legal  signification 
of  the  word  prosecution  is  a  criminal  pro- 
ceeding at  the  suit  of  the  government. 
Tennessee  v.  Davis,  100  U.  S.  257,  269, 
25  L.  Ed.  648;  United  States  v.  Reisinger, 
128  U.  S.  398,  403,  32  L.  Ed.  480. 

In  Counselman  v.  Hitchcock,  142  U.  S. 
547,  563,  35  L.  Ed.  1110,  it  is  said:  "A 
criminal  prosecution  under  article  6  of  the 
amendments,  is  much  narrower  than  a 
'criminal  case,'  under  article  6  of  the 
amendments." 

Prosecution  has  been  held  to  include  an 
action  of  debt  under  a  penal  statute,  as 
well  as  an  information  or  indictment.  Ad- 
ams V.  Woods,  2  Cranch  336,  2  L.  Ed.  297. 

8.  Southern  Pac.  R.  Co.  v.  United  States, 
189  U.  S.  447.  450,  47  L.  Ed.  896. 

4.  Protect. — Upon  the  consolidation  of 
several  corporations,  it  was  agreed  that 
the  bonds  of  the  companies  consolidated 
should,  "as  to  the  principal  and  interest 
thereof,  as  the  same  shall  respectively  fall 
due,  be  protected  by  the  consolidated  com- 
pany, according  to  the  true  effect  and 
meaning  of  the  bonds."  In  construing 
this  provision,  the  court  said:  "It  was 
next  contended  that  the  stipulation  in  the 
agreement  of  consolidation  that  the  bonds 
and  debts  therein  specified  of  the  former 
companies  shall  'be  protected  by  the  said 
consolidated  company*  created  a  lien  in 
their  favor.  But  it  is  only  'as  to  the 
principal  and  interest  as  they  shall  re- 
spectively fall  due,'  and  Recording  to  the 
true  meaning  and  effcer  of  the  instru- 
ments or  bonds  which  are  the  evidence 
of  the  debts,  that  it  is  stipulated  that  the 
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PROTEST.— See  the  titles  Bills,  Notes  and  Checks,  vol.  3,  p.  322;  Rev- 
enue Laws. 

PROVIDBD.— See  Proviso. 

PROVINCE  OP  OOXniT  AND  JURY.— See  references  under  Questions  o^ 
Law  and  Fact. 

PROVma  A  WILL.— See  the  title  Wills.    See  note  L 

PROVISIONAL. — The  term  provisional  excludes  the  idea  of  permanency;  it 
means  something  temporary  and  for  the  occasion. 2 

PROVISIONS.— See  Munitions  of  War,  vol.  8,  p.  788. 

PROVISO. — See  the  title  Statutes.  A  proviso  in  deeds  and  laws  is  a  lim- 
itation or  exception  to  a  grant  made  or  authority  conferred ;  the  effect  of  which 
IS  to  declare  that  the  one  shall  not  operate,  nor  the  other  be  exercised,  unless  in 
the  case  provided.^ 

PROVOST  COURT.- Provost  courts  are  military  courts  having  a  well- 
known  jurisdiction,  which  is  limited  exclusively  to  minor  offenses,  tending  to 
disorder  and  breaches  of  the  peace,  by  soldiers  and  citizens  within  the  lines  of 
an  army,  and  occupy  with  reference  to  such  offenses  a  similar  position  with 
that  of  police  courts  in  our  cities.* 

PROXIES. — See  the  title  Stock  and  Stockholders. 

PROXIMATE  CAUSE.— See  the  title  Negligence,  vol.. 8,  p.  88L 

PROXIMITY.— See  note  5. 

PRUDENCE.— See  the  title  Negligence,  vol.  8,  p.  878. 

PUBLIC  AID. — See  the  title  Municipal,  County,  State  and  Federal  Aid, 
vol.  8,  p.  618. 


debts  shall  'be  protected  by  the  said  con- 
solidated company;'  and  the  stipulation 
covers  debts  secured  by  mortgage  as  well 
as  unsecured  debts.  The  agreement  'to 
protect'  referring  to  the  time  of  payment, 
and  'the  true  meaning  and  effect'  of  the 
equipment  bonds  having  been  to  create 
only  a  personal  and  unsecured  debt  of 
one  of  the  former  companies,  the  words 
'shall  be  protected'  must  have  the  same 
meaning  which  they  ordinarily  have  in 
promises  of  men  of  business  'to  protect' 
drafts  or  other  debts,  not  made  or  con- 
tracted by  themselves;  that  is  to  say,  a 
personal  obligation  to  see  that  they  are 
paid  at  maturity."  Wabash,  etc.,  R.  Co. 
V.  Ham,  114  U.  S.  587,  596,  29  L.  Ed.  235. 

1.  Proving  a  will. — In  Ellis  v.  Davis,  109 
U.  S.  485,  494,  27  L.  Ed.  1006,  it  is  said: 
"It  was  elaborately  considered  and  finally 
determined  in  England  by  the  House  of 
Lords  in  the  case  of  Allen  v.  McPherson, 
1  H.  1,.  Cas.  191.  In  that  country  it 
was  undoubtedly  the  practice  of  the  courts 
of  chancery  to  entertain  bills  to  perpet- 
uate the  testimony  of  the  witnesses  to  a 
will  devising  lands,  at  the  suit  of  the 
devisee  against  the  heir  at  law,  it  being 
alleged  that  the  latter  disputed  its  valid- 
ity; and  this,  as  Blackston  says  (3  Bl. 
Comm.  450),  'is  what  is  usually  meant 
by  proving:  a  will  in  chancery.' " 

9.  De  Haro  v.  United  States,  5  Wall. 
599,  628,  18  L.   Kd.  681. 

8.  Proviso. — Voorhees  v.  United  States 
Bank.  10  Pet.  449,  471,  9  L.  Ed.  490.  See 
the  titles  CONDITIONS,  vol.  3,  p.  1005; 
DEEDS,  vol.  5,  p.  277;  PUBLIC  LANDS; 
STATUTES. 


Exception  and  proviso    disting^iished. — 

Doubtless  there  is  a  technical  distinction 
between  an  exception  and  a  proviso,  as  an 
exception  ought  to  be  of  that  which  would 
otherwise  be  included  in  the  category  from 
which  it  is  excepted,  and  the  office  of  a 
proviso  is  either  to  except  something  from 
the  enacting  clause  or  to  qualify  or  le- 
strain  its  generality,  or  to  exclude  some 
ground  of  misinterpretation  of  it,  as  ex- 
tending to  cases  not  intended  to  be 
brought  within  its  operation,  but  there  are 
a  great  many  examples  where  the  distinc- 
tion is  disresrarded  and  where  the  words 
are  used  as  if  they  were  of  the  same  sigr- 
nification.  United  States  v.  Cook,  17  Wall. 
168.  177,  21  L.  Ed.  538. 

The  difference  between  an  exception  and 
a  proviso  is  that  where  an  exception  is  in- 
corporated in  the  body  of  the  clause  he 
who  pleads  the  clause  ought  also  to  plead 
the  exception,  but  when  there  is  a  clause 
for  the  benefit  of  the  pleader^  and  after- 
wards follows  a  proviso  which  is  against 
him.  he  shall  plead  the  clause  and  leave  it 
to  the  adversary  to  show  the  proviso. 
United  States  v.  Cook,  17  WaU.  168,  177, 

21  L.  Ed.  538. 

4.  Mechanics',  etc..  Bank  v.  Union  Bank, 

22  Wall.  276.  301,  22  L.  Ed.  871. 

5.  Proximity.— In  United  States  v.  St. 
Anthony  R.  Co.,  192  U.  S.  524,  537,  48  Lw 
Ed.  548,  it  is  said:  "While  proximity  or 
'nearness*  to  an  object  is  somewhat  un- 
certain as  a  measure  of  distance,  yet  the 
use  of  such  words  as  a  definition,  brings 
to  the  mind  the  idea  that  lands  which  are 
in  fact  far  off.  or  distant,  are  not  adjacent." 
See,  also,  ADJACENT,  vol.  1,  p.  116. 
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PUBLICATION. — As  to  publication  of  notice,  see  the  titles  Eminent  Do- 
main, vol.  5,  p.  789;  Insanity,  vol.  6,  p.  1074;  Speciai<  Ass^sments;  Sum- 
mons AND  Process.  As  to  publication  of  notice  in  newspaper  or  order  of  pub- 
lication, see  the  titles  Appeal  and  Error,  vol.  2,  p.  165;  Summons  and  Proc- 
ess. As  to  publication  of  libel,  see  the  title  Libel  and  Slander,  vol.  7,  p.  860. 
As  to  publication  of  notice  of  dissolution  of  partnership,  see  the  title  Partner- 
ship, ante,  p.  116.    And  see  the  title  Copyright,  vol.  4,  p.  610.    And  see  note  1. 

PUBLIC  BLOCKADE.— See  the  title  Blockade,  vol.  3,  p.  366. 

PUBLIC  BUILDINGS.— See  the  titles  Counties,  vol.  4,  p.  832;  Municipal 
Corporations,  vol.  8,  p.  5%;  United  States. 

PUBLIC  CHARITY.— See  the  title  Charities,  vol.  3,  p.  675. 

PUBLIC  CONTEACTS.— See  the  titles  Contracts,  vol.  4,  p.  552;  Munic- 
ipal Corporations,  vol.  8,  p.  578;  States;  United  States.  As  to  contracts 
of  district  commission,  see  the  title  District  of  Columbia,  vol.  5,  p,  410. 

PUBLIC  CONVEYANCE.- See  the  title  Accident  Insurance,  vol.  1,  p.  59. 

PUBLIC  CORPORATIONS.— See  the  titles  Corporations,  vol.  4,  p.  632; 
Municipal  Corporations,  vol.  8,  p.  554;   United  States. 

PUBLIC  DOMAIN.— See,  also,  the  title  Public  Lands.  "Public  domain"  is 
equivalent  to  "public  lands,"  and  these  words  have  acquired  a  settled  meaning  in 
the  legislation  of  this  country.^ 

PUBLIC  ENEMY. — As  defense  to  escape,  see  the  title  Escape,  vol.  5,  p. 
894.  As  defense  to  action  against  carrier,  see  the  title  Carriers,  vol.  3,  p.  593, 
et  seq. 

PUBLIC  DOCUMENTS.— See  the  titles  Documentary  Evidence,  vol.  5,  p. 
436;   Records. 

PUBLIC  PUNDS. — See  references  under  Public  Money. 

PUBLIC  GRANT.— See  Grant,  vol.  6,  p.  578.  See,  also,  the  title  Public 
Lands.    And  see  note  3. 

PUBLIC  GROUNDS.— See  note  4. 

PUBLIC  HIGHWAYS.- See  the  title  Streets  and  Highways. 

PUBLIC  IMPROVEMENTS.— See  the  title  Special  Assessments,  and 
references  given. 

PUBLIC  INTEREST.— See  note  5. 


1.  Postal  laws.— By  §  1  of  the  act  of  July 
12,  1876,  "every  obscene,  lewd  or  lascivious 
book,  pamphlet,  picture,  paper,  writing, 
print  or  other  publication  of  an  indecent 
character,"  etc.,  is  declared  to  be  non- 
mailable matter.  The  court  in  United 
States  V.  Chase,  135  U.  S.  255,  258,  34  L. 
Ed.  117,  in  construing  this  statute,  said: 
"In  the  statute  under  consideration,  the 
word  'writing'  is  used  as  one  of  a  group 
or  class  of  words — book,  pamphlet,  pic- 
ture, paper,  writing,  print — each  of  which 
is  ordinarilv  and  prima  facie  understood 
to  be  a  puDlication;  and  the  enumeration 
concludes  with  the  general  phrase  *or 
other  publication,'  which  applies  to  all  the 
articles  enumerated,  and  marks  each  with 
the  common  quality  indicated."  United 
States  V.  Chase,  135  U.  S.  255,  257,  258,  34 
L.  Ed.  117. 

2.  Barker  v.  Harvey,  181  U.  S.  481,  490, 
45  L.  Ed.  963. 

8.  Public  grant. — In  Brush  v.  Ware,  15 
Pet.  93,  98,  10  U  Ed.  672,  it  is  said:  "A 
public  grant  is  not  only  an  appropriation 
of  the  land,  but  is  itself  a  perfect  title. 
Green  v.  Liter,  8  Cranch  229,  247,  248,  3 
L.   Ed.    545.     Officers   are   appointed  and 

9  U  8  Enc--S2 


commissioned  by  the  government  for  the 
express  purpose  of  conducting  and  super- 
vising all  the  preliminary  proceedings, 
from  the  origin  to  the  consummation  of 
the  title;  and  when  these  incipient  meas- 
ures are  completed,  and  the  grant  issued, 
the  law  presumes,  that  the  government 
agents  have  performed  their  duty,  and  that 
the  grant  is  valid.  In  one  word,  it  is  a 
legal  presumption,  in  favor  of  a  patent, 
that  there  are  no  defects  behind  it,  by  which 
it  can  be  invalidated  or  avoided." 

4.  Public  grounds. — See  Davis  v,  Massa- 
chusetts, 167  U.  S.  43,  42  L.  Ed.  71.  And 
see  references  under  PARKS  AND 
SQUARES,  ante,  p.  10. 

5.  Public  interest — In  Munn  v,  Illinois, 
94  U.  S.  113,  126,  24  L.  Ed.  77,  it  is  said: 
"When  private  property  is  'affected  with 
a  public  interest,  it  ceases  to  be  juris 
privati  only.'  This  was  said  by  Lord 
Chief  Justice  Hale  more  than  two  hun- 
dred years  ago,  in  his  treatise  Dc  Portibus 
Maris,  1  Harg.  Law  Tracts,  78,  and  has 
been  accepted  without  objection  as  an  es- 
sential element  in  the  law  of  property 
ever  since.  Property  does  become  clothed 
with  a  public  interest  when  used  in  a  man- 
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PUBLIC  JOUBNAL.— See  note  1. 

ner  to  make  it  of  public  consequencei  and  juror  for  an  opinion  formed  or  expressed 

affect     the    community  at  large.     When,  upon  statements  in  public  journals,  if  it 

therefore,  one  devotes  his  property  to  a  appeared  to  the   court  upon  his  declara- 

use   in  which  the  public  has  an  interest,  tion,   under  oath   or  otherwise,    that     he 

he,  in  effect,  grants  to  the  public  an  in-  could  and  would,  notwithstanding  such  an 

terest  in  that  use,  and  must  submit  to  be  opinion,   act   impartially   and   fairly  upon 

controlled  by  the  public  for  the  common  the  matters  submitted  to  him.    We  think 

good,  to  the  extent  of  the  interest  he  has  that  evidence,  or  what  purports  to  be  evi- 

thus  created."  dence,  printed  in  a  newspaper,  is  a  'state- 

1.  Public  joumaL — In  Hopt  v.  Utah,  120  ment  in  a  public  joumaU'  within  the  mean- 

U.  S.  430,  434,  30  L.  £d.  708,  it  is  said:  ing  of  the  statute;  and  that  the  judgment 

"By  the  express  terms  of  the  statute  of  of  the  court  upon  the  competency  of  the 

1884   he   could   not    be   disqualified   as    a  juror  in  ^uch  cases  is  conclusive." 
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